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IN    MEMOBIAIC. 

CHBTSTOPHER   COLUMBUS   GARRETT, 

CHIEF  JUSTICE  OF  THE  COURT  OP  CIVIL  APPEALS  FOR  THE  FIRST  SUPREME 
JUDICIAL  DISTRICT  OF  TEXAS. 

The  Court  of  Civil  Appeals  for  the  First  Supreme  Judicial  District 
of  Texas  being  in  session  on  the  12th  day  of  October,  1905,  the  follow- 
ing proceedings  were  had  in  commemoration  of  the  Honorable  C.  C. 
Gairett,  deceased,  late  the  Chief  Justice  of  said  Court. 

REMARKS  OP  JUDGE  M.  E.  KLEBERG. 

May  IT  Please  Your  Honors: 

"At  the  bar  of  this  court  where  it  has  been  my  privilege  to  appear 
BO  often  in  the  argument  of  causes,  I  stand  today  deputed  by  the  bar 
of  the  city  of  Brenham  to  offer  a  last  tribute  of  respect  to  the  dis- 
tinguished and  learned  jurist  who,  from  the  organization  of  this  court, 
presidefl  over  its  deliberations  as  chief  justice. 

"In  the  early  hours  of  the  morning  of  the  15th  of  September  last. 
Chief  Justice  Garrett  passed  into  the  dreamless  slumbers  of  death,  there 
to  abide  until  the  dawn  of  the  resurrection  shall  call  him  to  the  life 
eternal. 

"In  the  city  of  Brenham  where  he  began  his  career  as  a  lawyer  the 
bar  adopted  the  resolutions  which  I  now  offer,  and  ask  that  they  be 
entered  of  record  in  the  minutes  of  this  court,  in  memory  of  its  dis- 
tinguished chief  justice. 

Judge  Garrett  was  a  native  of  Texas,  and  was  bom  in  Washington 
County  in  1846.  After  attending  the  local  schools  of  his  county  he 
entered  the  academic  department  of  Washington  and  Lee  University, 
where  he  graduated  and  received  the  high  and  honorable  degree  of 
Bachelor  of  Arts. 

Upon  the  completion  of  his  academic  studies  he  returned  to  his  native 
State  and  engaged  in  the  study  of  the  law,  and  was  admitted  to 
practice  in  1872.  As  a  member  of  the  bar  he  assumed  the  high  rank 
to  which  his  attainments  and  lofty  character  entitled  him,  and  for 
sixteen  years  successfully  followed  the  practice  of  the  law.  In  1888 
he  was  elected  judge  of  the  Twenty-first  Judicial  District  of  Texas, 
and  in  1890  he  was  appointed  a  member  of  the  Commission  of  Appeals 
of  Texas,  which  position  he  held  until  he  was  elected  to  the  chief 
justiceship  of  this  court. 

In  presenting  resolutions  of  this  nature  it  is  usual,  and  no  doubt 
quite  appropriate,  to  adopt  the  language  of  eulogy,  and  the  occasion, 
as  well  as  personal  inclination,  invite  indulgence  in  the  ornate  figures 
of  speech.  Yet,  the  unaffected  simplicity  and  quiet  dignity  of  him  whose 
death  we  mourn  would  seem  to  require  that  the  words  which  may  be 
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uttered  here  should  be  as  modest  and  unpretentious  as  the  life  of  which 
they  speak. 

The  lustre  of  military  achievement  has  in  all  ages  challenged  the 
highest  admiration  and  applause  of  mankind,  and  to  the  successful 
military  chieftain  the  greatest  meed  of  praise  is  awarded  by  popular 
verdict.  It  is  nevertheless  true  that  those  who  lay  the  foundations 
of  free  government  and  maintain  it  in  undiminished  vigor  and  undefiled 
purity  in  the  civil  administration  of  the  affairs  of  man,  confer  a  greater 
boon  upon  mankind  than  he  who  wears  '^he  stars  of  martial  glory." 

Especially  is  this  true  of  the  judiciary  in  our  country.  The  wise, 
honest,  learned  and  patriotic  judge  who  maintains  the  fundamental 
law  by  which  the  liberties  of  his  country  and  the  rights  of  his  fellow 
men  are  guarded,  and  who  in  the  decision  of  private  causes  ever  pre- 
serves the  high  standards  of  justice  and  morality,  renders  a  service  to 
his  people  which  lives  from  generation  to  generation  and  from  age  to 
age,  carrying  with  it  the  forces  and  principles  which  make  for  human 
happiness  and  human  development. 

Justice  is  of  the  Throne  Divine,  and  its  application  to  the  ever- 
varying  affairs  of  man  supplies  a  rule  of  conduct  of  universal  standard. 
What  the  law  sanctions  as  just  all  men  feel  that  they  may  safely  prac- 
tice in  the  conduct  of  their  personal,  social  and  business  affairs,  and 
it  may  be  safely  said  that  no  man  wields  a  more  extensive  influence 
upon  the  social  relations  and  the  standard  of  civilization  of  his  country 
than  the  honest,  fearless,  patriotic  and  learned  judge.  By  the  honesty 
of  his  decisions  he  lays  deep  the  foundations  of  private  and  public 
probity;  by  the  fearlessness  of  his  judgments  he  teaches  the  sublime 
lessons  of  duty;  by  the  patriotism  of  his  decrees  he  inculcates  the 
virtues  of  good  citizenship,  and  by  his  learning  he  imparts  the  wisdom 
of  the  ages. 

In  the  performance  of  his  high  judicial  functions  Chief  Justice  Gar- 
rett daily  exemplified  these  essential  qualities  of  a  great  judge,  and 
with  the  exception  of  those  of  our  appellate  judges  to  whom  a  longer 
period  of  official  life  was  given,  no  judge  has  exercised  a  broader  and 
more  beneficent  influence  upon  our  public  and  private  life. 

His  opinions  begin  in  the  eighty-first  volume  of  the  Supreme  Court 
Reports  and  continue  in  this  series  until  he  was  called  to  the  chief 
justiceship  of  this  court,  and  thereafter  run  through  the  thirty-eight 
volumes  of  the  Texas  Civil  Appeal  Reports.  Throughout  the  great 
number  of  opinions  delivered  in  the  fifteen  years  during  which  he  occu- 
pied the  appellate  bench  his  patient  industry,  sound  judicial  learning 
and  reverence  for  justice  are  amply  demonstrated.  As  a  writer  he  pos- 
sessed a  plain  and  lucid  style,  never  devoid  of  the  graces  of  scholarship 
for  which  his  high  academic  training  furnished  ample  and  ready  re- 
source. As  a  member  of  the  bar  and  as  a  judge  he  gave  his  whole  life 
to  the  study  of  the  law,  and  lived  to  earn  its  ^atest  reward, — ^not 
emolument,  but  the  unsullied  ermine  of  a  high  priest  in  the  Temple  of 
Justice  and  the  universal  respect  of  his  people. 

Both  in  the  official  and  private  life  he  exemplified  the  ancient  pre- 
cepts of  the  law,  to  live  honorably,  injure  nobody  and  to  render  everyone 
his  due.  A  devoted  member  of  his  church,  he  practiced  in  his  daily 
life  the  principles  and  tenets  of  his  religion  without  the  taint  of 
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fanatacism  or  bigotry.  His  broad  legal  and  academic  training  imbued 
his  soul  with  a  gentle  tolerance  for  the  views  a^d  opinions  of  others, 
which  found  expression  in  his  opinions  and  judgments  on  the  bench. 
Ihroughout  a  long  and  distressful  malady  he  bore  himself  with  patience 
and  fortitude,  and  was  engaged  almost  up  to  the  day  of  his  death  in 
the  discharge  of  his  official  duties.  The  great  mystery  of  death  was 
unveiled  to  him  by  the  word  of  revealed  religion  and  in  the  abiding 
faith  of  the  life  to  come  his  breaking  eye  saw  the  dawn  of  the  eternal 
morning. 
After  concluding  his  remarks,  Judge  Kleberg  offered  the  following: 

RESOLUTIONS  OF  THE  BRENHAM  BAR. 

Hon.  T.  B.  Botts,  Chairman:  Yovtr  committee  heretofore  appointed 
to  draft  suitable  resolutions  upon  the  death  of  Hon.  C.  C.  Qarrett,  beg 
to  report  the  following: 

Whereas,  It  has  pleased  Almighty  God  to  remove  from  our  midst 
the  Hon.  C.  C.  Garrett,  a  native  son  of  Washington  County,  for  a  long 
time  a  leading  member  of  the  local  bar,  afterwards  district  judge,  then 
one  of  the  Commissioners  of  Appeals,  and  at  the  time  of  his  death 
diief  justice  of  the  Court  of  Civil  Appeals  for  the  First  Supreme 
Judicial  District  at  Galveston; 

Therefore,  Be  it  Besolved,  That  the  members  of  this  bar  deplore 
with  the  most  sincere  regret  the  death  of  the  Hon.  C.  C.  Garrett,  chief 
justice  of  the  Court  of  Civil  Appeals  for  the  First  Supreme  Judicial 
District 

That  in  his  death  the  State  has  sustained  the  loss  of  one  of  her 
purest  citizens,  the  Court  of  Civil  Appeals  one  of  its  main  pillars,  the 
legal  profession  one  of  its  most  distinguished  members,  and  society 
one  of  its  brightest  ornaments. 

Resolved,  That  we  hold  in  the  greatest  esteem  the  learning,  ability, 
integrity  and  laborious  industry  he  brought  to  the  discharge  of  his 
duties  upon  the  bench,  as  well  as  the  purity  of  character,  and  social 
virtues  he  displayed  in  private  life,  and  that  for  his  memory  we  entertain 
the  highest  veneration.  That  as  a  token  of  the  respect  we  entertain 
for  his  exalted  public  and  private  work,  as  well  as  his  memory,  we  will 
wear  the  usual  badge  of  mourning  for  thirty  days. 

Besolved,  That  the  secretary  of  this  meeting  transmit  a  copy  of  these 
Besolutions  to  the  family  of  the  deceased  with  the  assurance  of  our 
deep  sympathy  and  condolence  with  them  in  their  bereavement. 

Besolved,  That  the  Hon.  M.  E.  Kleberg,  of  Galveston,  be  requested 
to  present  these  Besolutions  to  the  Court  of  Appeals  at  Galveston, 
Judge  S.  B.  Fisher  to  present  the  sAme  to  the  Supreme  Court,  W.  W. 
Searcy  and  E.  P.  Curry  to  present  them  to  the  District  Court  of 
Washington  County,  and  T.  B.  Botts  and  B.  S.  Bogers  to  present 
them  to  the  County  Court  of  Washington  County,  with  the  reouest  that 
they  be  spread  upon  the  minutes  of  said  court 

Besolved,  That  the  local  press  be  requested  to  print  these  Besolutions. 

Thos.  B.  Botts, 
B.  E.  Pennington, 
B.  S.  Bogers. 
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Judge  Sinclair  Taliaferro,  of  Houston,  presented  the  Besolutions  of 
the  Bar  of  Houston^  which  were  adopted  on  September  16.  He  spoke 
most  feelingly  and  eloquently  of  the  life  of  Judge  Garrett  and  of  the 
loss  to  the  State  of  a  judge  and  a  citizen. 

RESOLUTIONS  OP  THE  BAB  OP  HOUSTON. 

At  a  meeting  of  the  members  of  the  Houston  bar,  held  on.  this 
the  16th  day  of  Septeijiber,  A.  D.  1905,  called  for  the  purpose  of  passing 
suitable  resolutions  upon  the  death  of  Judge  C.  C.  Garrett,  Chief 
Justice  of  the  Court  of  Civil  Appeals  for  the  First  Supreme  Judicial  i 
District  of  Texas,  Judge  W.  P.  Hamblen  was  called  to  the  chair,  and 
John  A.  Kirlicks  was  appointed  secretary.  Whereupon  the  following 
business  was  transacted: 

Upon  motion  duly  carried,  the  following  members  of  the  bar  were 
appointed  to  draft  resolutions  expressive  of  the  sentiments  of  this  bar 
upon  the  death  of  Justice  Garrett,  to  wit :  Thos.  H.  Ball,  P.  C.  Hume, 
Lewis  R.  Bryan,  S.  Taliaferro,  Prank  Andrews,  0.  T.  Holt,  E.  P. 
Hamblen,  Judge  T.  W.  Ford. 

The  committee  retired  to  formulate  its  report,  and  thereafter  on  the 
same  day  presented  the  same,  which  upon  motion  duly  made  was  adopted 
by  the  meeting.    The  following  is  the  report : 

Hon.  W.  P.  Hamblen,  Chairman:  Your  committee  appointed  to 
draft  suitable  resolutions  upon  the  death  of  Honorable  C.  C.  Garrett, 
Chief  Justice  of  the  Court  of  Civil  Appeals,  of  the  First  Supreme 
Judicial  District  of  Texas,  beg  leave  to  report  and  recommend  the 
adoption  of  the  following  resolutions: 

Resolved,  By  the  members  of  the  Harris  County  bar,  That  in  the 
death  of  Chief  Justice  Garrett  the  appellate  bench  has  lost  one  of  its 
strongest,  most  efficient,  learned  and  conscientious  judges.  Judge  Gar- 
rett was  a  man  of  noble  impulses  and  high  ideals ;  of  spotless  character, 
honest  in  heart  and  in  mind.  As  a  scholar  he  was  gifted  with  a 
thoroughly  trained  and  disciplined  intellect,  as  evidenced  by  the  high 
grade  of  work  performed  by  him  for  twenty  years  upon  the  district  and 
appellate  bench.  His  numerous  decisions  embodied  sound  law,  expressed 
in  admirable  diction  and  faultless  style. 

The  decisions  of  his  court  were  rarely  overruled  by  the  Supreme 
Court  of  Texas,  proof  of  the  highest  order  that  he  was  learned  in  the 
intricacies  of  the  law  in  addition  to  being  a  painstaking  and  conscien- 
tious judge. 

In  his  social  intercourse  he  was  courteous,  genial,  kind  and  con- 
siderate; as  a  citizen,  he  always  took  an  active  and  intelligent  interest 
in  all  public  affairs,  giving  freely  and  conscientiously  his  time  and 
thought  to  those  matters  of  public  interest  which  demand  the  attention 
of  every  good  citizen  of  our  country. 

His  mind  was  trained  to  steady,  continuous  labor,  and  the  extraordi- 
nary amount  of  work  performed  by  him  in  high  judicial  positions  dem- 
onstrated his  capacity  for  labor,  and  the  finished  excellence  and  style 
with  which  his  opinions  were  expressed  show  his  scholarly  attainments. 

The  State  of  Texas,  and  the  people  of  the  State,  have  lost  not  only 
one  of  its  best  citizens,  but  one  of  its  greatest  judges  and  jurists. 
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The  lovable  disposition  and  sweetness  of  character  which  attached 
his  fellow  men  to  Judge  Garrett  in  such  a  marked  degree  made  of 
him  an  ideal  father  and  husband,  and  our  heartfelt  sympathy  goes  out 
to  his  devoted  family  in  their  irreparable  loss. 

Be  it  further  Resolved,  That  the  secretary  of  this  meeting  present  a 
copy  of  these  Besolutions  to  the  family  of  Judge  Garrett. 

BespectfuUy  submitted, 

0.  T.  Holt, 
L.  R.  Bryan, 
S.  Taliafebro, 
E.  P.  Hamblen, 
Frank  Andrews, 
P.  C.  Hume, 
T.  W.  Ford, 
Thos.  H.  Ball. 

On  motion  duly  made  and  adopted,  the  chairman  appointed  S. 
Taliaferro,  E.  P.  Hamblen  and  Frank  Andrews,  Esquires,  to  present 
the  above  Resolutions  at  the  bar  of  the  Court  of  Civil  Appeals  for  the 
First  Judicial  District  of  Texas. 

We  hereby  certify  that  the  above  and  foregoing  are  the  full  and 
correct  proceedings  had  at  said  meeting  of  the  Houston  bar,  touching 
the  presentation  of  Resolutions  to  the  Court  of  Civil  Appeals. 

(Signed)     W.  P.  Hamblen, 
Attest :  Chairman. 

(Signed)     John  A.  Eibligks, 

Secretary. 


Judge  W.  B.  Lockhart,  with  fitting  words,  presented  the  following: 

besolutions  of  the  bar  of  GALVESTON. 

Galveston,  October  9,  1905. 

To  the  Chairman  and  Members  of  the  Galveston  Bar:  Your  com- 
mittee appointed  on  the  third  inst.  to  take  appropriate  action  commem- 
orative of  the  life  and  services  of  Honorable  C.  C.  Garrett,  Chief  Justice 
of  the  Court  of  Civil  Appeals  of  the  First  Supreme  Judicial  District, 
have  prepared  and  now  submit  a  brief  biographical  sketch  of  Judge 
Garrett,  and  resolutions  expressive  of  the  regret  and  sympathy  of  this 
bar  at  the  loss  of  our  lamented  and  honored  friend. 

C.  C.  Garrett  was  bom  on  his  father's  farm  near  Chappell  Hill  in 
Washington  County,  Texas,  February  3,  1846. 

His  father,  0.  H.  P.  Garrett,  whose  ancestors  before  the  Revolutionary 
War  had  settled  and  resided  upon  Warrior's  Creek  in  Laurens  District, 
S.  C,  left  his  native  State  in  1838,  at  the  age  of  twenty-one  years, 
and  journeyed  on  horseback  to  Washington  County,  Texas,  which  was 
ever  afterward  his  home'  until  his  death  in  1886.  In  1841  he  returned 
to  South  Carolina  and  married  his  cousin,  Nancy  M.  Garrett,  and 
they  returned  to"  Texas  in  1842,  accompanied  by  her  father,  Hosea 
Garrett,  and  his  family.    Hosea  Garrett  was  a  minister  of  the  Baptist 


z  In  Mehobiuc. 

Churchy  and  for  a  long  time  was  president  of  the  Board  of  Trustees  of 
Baylor  University.  0.  H.  P.  Garrett  was  a  land  surveyor  and  farmer 
and  held  the  offices  of  county  surveyor,  county  commissioner  and  county 
judge  of  his  county. 

C.  C.  Garrett  attended  the  "old  field"  country  schools  of  his  neigh- 
borhood, Baylor  University  at  Independence,  and  Soule  University  at 
Chappell  Hill.  In  September,  1866,  he  entered  Washington  College, 
now  Washington  and  lie  University,  at  Lexington,  Vac,  then  under  the 
presidency  of  Gen.  Robert  E.  Lee,  where  he  remained  for  three  years, 
completing  his  course  in  June,  1869,  with  the  degrees  of  A.  B.  and 
B.  P.,  and  receiving  the  "college  prize  oration"  awarded  for  the  best 
written  oration,  and  open  to  every  student.  His  diploma  bears  the 
signature  of  General  Lee.  He  read  law  and  also  attended  law  lectures 
delivered  at  Brenham  in  connection  with  Baylor  University. 

He  taught  school  for  several  months  in  Bryan,  Texas,  and  afterwards 
in  Soule  University  at  Chappell  Hill  from  September,  1870,  until 
February,  1871. 

He  served  two  years  in  the  Confederate  Army,  entering  at  the  age 
of  seventeen,  but  saw  no  active  service.  His  regiment  was  stationed 
at  Galveston  during  that  period. 

At  the  age  of  twenty-five,  in  February,  1871,  he  was  admitted  to 
the  bar  in  Brenham,  and  soon  acquired  a  fair  practice.  His  first  part- 
nership, formed  in  1872  or  1873,  was  with  Kossuth  Tarver,  and  con- 
tinued for  only  a  year  or  two.  Later  he  formed  a  partnership  with 
Seth  Shepard  which  continued  until  Mr.  Shepard  moved  to  Galveston 
in  1881,  a  period  of  about  ten  years.  For  a  short  time  after  this  he  was 
associated  with  his  brother,  0.  H.  P.  Garrett,  who  left  the  practice  of 
law  to  take  up  newspaper  work.  Later  Judge  Garrett  formed  a  part- 
nership with  Messrs.  W.  W.  Searcy  and  L.  R.  Bryan,  under  the  firm 
name  of  Garrett,  Searcy  &  Bryan.  This  continued  until  November, 
1888,  when,  as  Democratic  nominee,  he  was  elected  district  judge  of  the 
Twenty-First  Judicial  District,  composed  of  Washington,  Burleson  and 
Lee  Counties.  He  was  the  first  Democrat  to  hold  this  office  after  the 
war. 

While  on  the  district  bench  he  was  appointed  by  Governor  Hogg  as 
one  of  the  three  additional  members  of  the  Commission  of  Appeals, 
provided  for  by  the  Twenty-second  Legislature.  In  1892,  he  was  elected 
chief  justice  of  the  Court  of  Civil  Appeals  for  the  First  District,  which 
position  he  held  up  to  the  time  of  his  death,  hiB  resignation  tendered 
to  Governor  Lanham  in  September  last  not  becoming  effective  until  Oc- 
tober 1,  1905. 

In  Brenham,  Texas,  September  27,  1870,  he  married  Miss  Dora  Kial, 
a  daughter  of  a  Louisiana  family  who  came  to  Texas  during  the  War. 
Nine  childem  were  born  of  this  union,  eight  of  whom  are  now  living: 
Mrs.  R.  E.  Bledsoe,  of  Somerville,  Texas;  E.  P.  Garrett,  of  Carbondale, 
111.;  Harry  L.  Garrett,  of  Galveston;  John  Rial  Garrett,  of  Houston; 
Mrs.  Edgar  E.  Townes,  of  Beaumont ;  C.  C.  Garrett,  recently  of  Carbon- 
dale,  Illinois,  now  of  Brenham,  Texas;  Miss  Gladys  Garrett  and  Master 
Kenneth  Garrett. 

Judge  Garrett  was  always  a  warm  advocate  of  common  free  schools* 
He  was  largely  instrumental  in  the  organization  of  the  graded  free 
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school  system  of  Brenham,  established  in  1875,  and  for  many  years  one 
of  the  best  in  the  State,  and  after  which  many  others  were  modeled. 
In  this  connection  was  settled  the  question  of  the  right  of  a  city  to  levy 
taxes  for  the  support  of  free  schools,  test  cases  having  been  made  by 
certain  citizens  who  sought  to  prevent  the  city  by  injunction  from  levy- 
ing such  taxes.    Much  interest  was  felt  in  the  question  at  the  time. 

In  August,  1886,  Judge  Garrett  was  appointed  by  Governor  Ireland 
as  a  member  of  the  Board  of  Trustees  of  the  A.  &  M.  College  of  Texas, 
to  fill  the  vacancy  caused  by  the  death  of  Judge  Pfeuffer,  and  at  the 
organization  of  the  Board  in  May,  1887,  he  was  elected  its  president. 
After  his  election  as  district  judge  he  resigned  membership  on  the  Board. 
.  In  April,  1904,  he  suffered  a  stroke  of  paralysis,  but  recovered  suffi- 
ciently to  resume  his  duties  on  the  bench  in  October.  His  health 
again  began  to  fail  in  April,  1905,  and  he  returned  to  his  home  in 
Brenham  during  the  last  days  of  that  month.  Recovering  somewhat, 
he  was  able  to  go  about  until  Saturday,  September  9,  from  which  time 
he  failed  rapidly  until  his  death,  September  15,  1905. 

In  conclusion  we  ask  the  adoption  of  the  foregoing  report  and  of 
these  resolutions: 

Be  it  Besolved  by  the  members  of  the  bar  of  Galveston  County,  That 
in  the  death  of  Honorable  C.  C.  Garrett,  a  patriotic  and  useful  citizen, 
a  just  and  wise  judge,  a  brave  and  honorable  gentleman  and  a  kind  and 
true  friend,  has  gone  before  us  into  that  silent  realm  where,  as  both 
nature  and  revelation  teach,  immortal  life  awaits  him,  and  where  his 
friends  and  loved  ones  may  hope  that  at  the  close  of  this  life's  scenes, 
they  will  again  meet  him  and  be  forever  united. 

We  extend  our  sincere  condolence  to  his  bereaved  wife  and  family 
in  their  sorrow,  and  a  copy  of  this  report  and  these  resolutions  will 
be  transmitted  to  them. 

[(Signed)     Wm.  B.  Lockhart^  Chairman. 
E.  A.  Hawkins, 
James  B.  Stitbbs^ 
E.  D.  Cavin, 

D.  D.  McDonald, 

E.  P.  Harris. 


Hon.  S.  F.  Grimes,  in  presenting  the  resolutions  of  the  bar  of  Cuero, 
addressed  the  court  as  follows: 

May  it  please  Your  Honors :  Having  been  delegated  by  the  Cuero  bar 
to  present  to  you  their  resolutions  expressive  of  their  esteem  and  appre- 
ciation of  the  character  and  services  of  the  late  C.  C.  Garrett,  Chief 
Justice  of  this  court,  I  will  with  your  permission  read  the  resolutions. 

(Bead  Resolutions  which  appear  below.) 

As  his  history  and  distinguished  services  have  been  given  by  speakers 
who  have  preceded  me,  I  will  not  repeat  them.  But  I  will  say  that  in 
my  judgment  the  true  greatness  of  every  man  is  his  character,  his 
courage  to  do  the  right  and  his  fidelity  to  the  trust  imposed  in  him 
by  his  fellow  man.  As  the  true  greatness  of  a  nation  is  not  in  its 
wealth,  the  power  and  strength  of  its  army  and  navy,  but  in  the  courage. 
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integrity  and  patriotism  of  its  citizens,  the  highest  tribute  that  can  be 
paid  to  any  man  is  that  he  discharged  his  duty  in  life  with  ability 
equal  to  the  occasion  and  at  all  times  with  a  sincere  desire  to  do  the 
right  as  his  conscience  admonished  and  his  mind  perceived — all  this  can 
be  truthfully  said  of  Judge  Garrett  in  every  duty  incident  to  a  busy 
and  useful  life,  as  is  conclusively  shown  by  his  record. 

A  speaker  preceding  me  has  emphasized  the  fact  that  Judge  Garrett's 
aim  in  life  was  not  to  accumulate  great  wealth,  but  rather  to  devote 
his  energies  and  best  efforts  to  the  discharge  of  his  duties  as  judge — 
and  the  duties  of  a  judge  in  my  opinion  are  the  most  honorable  and  re- 
sponsible under  our  system  of  government.  They  are  nearer  to  the 
people  than  any  other  official,  and  as  long  as  they  remain  pure,  coura- 
geous and  just  the  liberties  of  the  people  can  not  be  destroyed;  they 
are  the  last  bulwark  and  citadel  of  the  people's  hope  and  liberty.  There- 
fore I  say  that  their  duties  and  services  are  more  to  be  respected  and  com- 
mended when  faithful  and  just  than  any  other  department  of  govern- 
ment— and  it  is  a  proper  occasion  for  us  here  to  testify  to  the  worth 
of  this  just  and  upright  judge,  who,  though  no  longer  among  us,  has 
left  the  impress  and  example  of  his  honorable  and  useful  life  for  the 
good  of  future  ages. 

It  was  a  custom  of  the  Athenians  on  the  anniversary  of  the  battle 
to  hold  memorial  services  and  deliver  orations  in  memory  of  the 
soldiers  who  fell  in  the  Peloponesian  War.  As  long  as  a  people  re- 
member the  services  and  cherish  the  memories  of  their  distinguished 
men  in  peace  or  war,  so  long  will  a  desire  to  serve  the  public  honorably 
and  well  exist  among  them. 

If  Your  Honors  please,  I  was  bom  and  reared  under,  a  civilization 
whose  ideals  seem  to  be  passing  from  the  minds  of  men.  It  seems  now 
"That  every  door  is  barred  with  gold  and  opens  but  to  golden  keys.'' 
But  the  life  and  example  of  Judge  Garrett  ought  to  attract  the  youth 
of  our  State  to  higher  ideals  and  worthier  ambitions  than  the  allurements 
of  wealth  or  political  preferment  through  unworthy  means,  but  to  live 
and  labor  as  he  did  that  right  and  justice  might  prevail  among  men 
and  be  as  he  was  the  highest  type  of  our  civilization — an  upright  judge 
and  Southern  gentleman,  whose  every  act  and  aspiration  in  public  and 
private  life  was  "without  dishonor  and  without  reproach." 

In  the  name  of  the  Cuero  bar  I  ask  that  the  resolutions  be  spread 
upon  the  minutes  of  this  court  in  his  memory. 


RESOLUTIONS  OF  CUERO  BAR. 

Cuero,  Texas,  September  21,  1905. 

Hon.  D.  C.  Proctor,  Chairman  of  Meeting  of  Cuero  Bar:  We,  your 
committee  appointed  to  prepare  resolutions  of  respect  in  memory  of 
Judge  C.  C.  Garrett,  who  died  at  his  home  in  Brenham,  Texas,  on 
September  15,  1905,  beg  to  submit  the  following: 

^Vhereas,  It  has  pleased  an  all-wise  Providence  to  take  from  us  the 
Hon.  C.  C.  Garrett,  Presiding  Judge  of  our  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District  of  Texas ;  and 
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Whereas,  Judge  Garrett  possessed  in  a  marked  degree  those  qualities 
of  heart  and  mind  which  eminently  fitted  him  for  the  position  of  judge 
of  our  Appellate  Court;  his  mind  was  highly  cultivated  and  he  had 
an  innate  love  of  truth,  while  he  was  ever  diligent  and  earnest  in  the 
endeavor  to  reach  just  conclusions  upon  all  questions  presented  for 
his  determination;  his  lovable  disposition,  his  urbanity  of  manner  and 
his  kindly  acts  endeared  him  to  all  with  whom  he  became  associated; 

Therefore,  Be  it  Besolved  by  the  bar  of  Cuero  that,  recognizing 
Judge  Garrett^s  purity  of  character,  mental  and  legal  attainments  and 
valuable  services  on  the  bench,  extending  over  a  period  of  twenty  years, 
we  greatly  deplore  his  death  in  the  prime  of  life  and  regard  his  passing 
away  as  a  distinct  loss  to  his  State  and  profession ;  and  we  beg  to  extend 
to  the  members  of  his  family  our  sincere  sympathy  in  this  their  hour  of 
bereavement;  and. 

Be  it  further  Resolved,  That  a  copy  of  these  resolutions  be  sent  by 
the  secretary  of  this  meeting  to  the  family  of  the  deceased,  and  that  a 
copy  of  same  be  presented  to  the  Court  of  Civil  Appeals  for  the  First 
District,  and  to  the  District  and  County  Courts  of  DeWitt  County, 
by  members  of  this  bar  to  be  selected  by  yourself  as  chairman. 

(Signed)     J.  B.  Lewright, 

Geo.  J.  Schleicher, 
A.  B.  Davidson, 

Committee. 


Judge  S.  A.  Pleasants:  My  sense  of  personal  loss  in  the  death  of 
Judge  Garrett  is  inexpressible.  He  was  bound  to  me  by  the  strongest 
ties  of  friendship,  and  our  association  for  the  past  six  years  has  been 
close  and  intimate.  From  a  knowledge  of  his  character  thus  acquired 
I  most  heartily  concur  in  all  that  has  been  so  truly  and  beautifully 
said  of  him  in  the  resolutions  and  addresses  that  have  just  been  pre- 
sented to  the  court.  Few  lives  more  useful  and  none  more  blameless 
have  shed  their  luster  upon  the  judicial  history  of  our  State.  The 
simplicity  of  his  character  and  his  innate  and  earnest  love  of  truth 
would  render  especially  inappropriate  any  fulsome  eulogy  from  me,  and 
none  is  necessary  for  the  perpetuation  of  his  memory.  His  life's  work 
speaks  for  itself,  and  the  record  of  his  labors  as  shown  in  the  many 
published  opinions  rendered  by  him  during  his  long  service  upon  the 
appellate  bench  is  a  lasting  monument  to  his  high  character  and  his 
judicial  attainments.  He  was  in  the  truest  and  highest  sense  of  the  term 
a  "good  judge.^'  With  a  mind  innately  honest,  trained  to  study  and 
enriched  with  classical  and  legal  learning,  he  was  always  patient  to  hear 
and  carefully  considerate  of  every  argument  advanced  upon  both  sides 
of  every  question  presented  for  his  decision.  He  was  tireless  in  his 
investigation  of  authorities,  and  his  only  purpose  or  aspiration  was 
to  recognize  and  declare  the  law  applicable  to  the  facts  of  the  case 
under  consideration. 

As  a  writer  his  style,  in  keeping  with  his  character,  was  pure  and 
simple.  Possessing  these  qualities  of  mind  and  heart,  combined  with 
habits  of  great  industry,  his  services  upon  the  appellate  bench  gave 
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universal  satisfaction  to  the  bar  and  people  who  so  often  honored  h™ 
with  expression  of  their  confidence  and  support. 

Having  served  with  him  six  years  I  desire  to  here  record  my  testi- 
mony as  to  the  unfailing  kindness  and  courtesy  and  the  delicacy  of 
feeling  which  were  among  the  more  striking  of  his  many  admirable 
traits  of  character.  In  the  heat  of  discussion  which  often  occurred  in  the 
consultation  room  he  never  for  a  moment  lost  his  judicial  calmness  and 
equipoise  nor  uttered  a  word  that  could  wound  the  most  sensitive  feel- 
ings. But  with  all  his  quiet  gentleness  he  had  a  dauntless  spirit. 
With  the  full  knowledge  for  several  years  before  his  death  that  a  mortal 
disease  was  preying  upon  his  vitals  and  that  his  final  summons  might 
be  expected  at  any  hour,  he  worked  on  without  murmur  or  complaint. 
Though  often  in  bodily  pain  and  distress  his  mind  retained  its  clear- 
ness^ and  so  full  was  he  of  faith  and  love  that  he  was  always  resigned 
and  cheerful. 

He  has  gone  from  among  us  and  has  entered  into  that  rest  which 
*'remaineth  to  the  people  of  God.^*  The  influence  of  lives  such  as  his 
can  never  die,  and  though  he  has  ceased  from  his  labors  here  his  works 
shall  follow  and  live  after  him.  We  should  ever  cherish  and  revere 
his  memory  and  strive  to  emulate  his  many  virtues. 


Chief  Justice  W.  H.  Gill:  It  is  good  to  know  that  the  beautiful 
tributes  here  paid  to  the  character  and  virtues  vof  the  distinguished  and 
lamented  dead  are  not  mere  empty  and  sounding  forms,  but  come 
straight  from  hearts  full  of  admiration  of  his  character,  pride  in  his 
achievements  and  grief  because  of  his  untimely  death.  No  man  was 
better  loved  by  his  friends,  and  not  to  the  lot  of  many  has  it  fallen 
to  so  richly  merit  that  affection.  Pew  have  received  in  such  generous 
measure  a  recognition  of  their  ability  and  powers,  but  fewer  still  have 
so  deserved  it. 

To  a  mind  of  rare  poise  and  unusual  power  of  perception  he  brought 
the  aid  of  a  marvelous  memory  and  an  unequaled  power  of  sustained 
concentration.  These  qualities  aided  by  a  high  conception  of  duty  and 
the  nicest  sense  of  justice  made  him  a  great  lawyer  and  a  great  judge. 
But  after  all  we  who  knew  him  best  must  believe  that  he  shone  brightest 
in  private  life,  as  citizen,  father,  husband,  friend.  He  lived  his  life 
upon  a  high  plane  and  in  every  walk  displayed  the  simplicity  and 
directness  of  true  greatness.  In  him  was  delicately  blended  the  tender- 
ness of  woman  and  the  strength  of  strong  manhood.  For  these  reasons 
we,  his  associates,  loved  him.  For  all  his  qualities  we  admired  and 
reverred  him.  His  gentle  courtesy,  his  patience  and  consideration 
for  us  when  we  were  new  to  this  work,  and  his  untiring  and 
unfailing  kindness  and  loyalty  to  us  through  six  years  of  close 
association  will  be  remembered  always.  Because  of  his  simple  tastes 
and  simple  life  we  speak  of  him  in  the  simple  language  of  affection. 
Our  grief  is  profound,  but  our  sorrow  is  made  the  keener  by  the  belief 
that  he  in  more  senses  than  one  gave  his  life  to  the  State.  He  was 
not  yet  an  old  man,  and  it  is  almost  certain  that  his  life  was  shortened 
by  his  oflBcial  work.    The  quality  and  quantity  of  his  work  are  known 
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of  aU  men.  That  what  has  been  said  in  praise  of  it  is  just  and  can  not 
be  questioned.  In  his  death  the  State  has  lost  a  great  jurist  and  a 
model  citizen.  The  bar  has  lost  a  high  exemplar  of  its  loftiest  ideals. 
His  friends  have  lost  a  loyal  friend.  The  loss  to  his  family  can  not  be 
measured  in  words.  Death  came  not  as  a  calamity  to  him.  For  such  as 
he  it  can  have  no  terrors.  With  his  pure  life  and  his  clean  heart  he 
walked  without  fear  into  the  presence  of  the  Great  Judge  of  all  the  world. 


Judge  T.  §.  Beese :  I  can  not  add  anything  to  what  has  been  so  feel- 
ingly and  so  sincerely  said  by  my  brethren  of  this  bench  and  of  the  bar. 
Speaking  from  an  acquaintance  with  Judge  Garrett  which  began  upon 
his  return  from  the  university,  thirty-five  years  ago,  to  enter  upon  the 
career  which  was  afterwards  to  be  so  distinguished — an  acquaintance 
which,  for  a  long  part  of  that  time,  was  quite  intimate — I  desire  now 
only  to  give  expression  to  my  sincere  concurrence  in  what  has  been  here 
said.  Pew  men  of  this  generation  in  Texas  have  had  a  more  distin- 
guished career  than  Judge  Garrett.  I  can  recall  not  one  who  has  had  a 
really  more  useful  one.  He  was  a  great  judge,  but  to  what  has  been  said 
of  him  in  that  regard  I  will  add  that  it  may  be  sincerely  said  of  him 
that  he  was  more  than  that — better  than  that  The  thought  is  only  to 
be  properly  expressed  in  the  simple,  homely  words:  He  was  a  true,  a 
sincere,  a  good  man,  and  leaves  behind  him  a  life  fUled  with  usefulness 
and  loving  kindness.  Higher  eulogy  can  not  be  pronounced  upon  mortal 
man.    I  wish  to  add  to  what  has  been  said  only  this  tribute. 


Chief  Justice  Gill :  A  page  of  the  minutes  will  be  set  apart  to  His 
memory. 

The  clerk  will  spread  these  proceedings  upon  the  minutes  of  this 
court,  and  will  furnish  to  the  reporter  of  this  court,  and  also  to  the 
members  of  the  family  of.  the  deceased,  copies  thereof. 

The  court  will  now  adjourn  out  of  respect  to  the  memory  of  our  dead 
Chief  Justice. 


WRITS  OF  ERROR. 


The  dockets  of  the  Supreme  Court  show  action  upon  application  for 
writ  of  error  in  cases  contained  in  this  volume  as  follows: 

St.  Paul  Sanitarium  v.  Crim,  1 Befused. 

State  of  Texas  v.  Russell,  13 Befused. 

King  V.  Battaglia,  28 Befused. 

White  V.  Powell,  38 Befused. 

McNeill  V.  Cage,  46  Befused. 

Young  V.  Meredith,  59 Befused. 
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St.  Paul  Sanitarium  et  al.  v.  J.  E.  Crik. 

Decided  January  14,  1905. 

1. — OvardianBhip— Sale  of  Land — ^Two  Guardianihipi  Pendlngr. 

A  proceeding  in  a  Probate  Court  appointing  a  guardian  for  the  estate  of  a 
minor,  and  a  sale  of  the  minor's  land  by  the  guardian  under  the  order  of  the 
fourt,  are  void  ivhere  there  was  another  prior  guardianship  pending  in  which 
the  guardian  was  still  acting  and  not  discharged. 

X^-flame — Jnrladlction — ^Innooent  Purchaser — Notice. 

The  want  of  jurisdiction  in  the  court  to  appoint  the  second  guardian  was  a 
matter  of  ^hich  the  purchaser  of  the  land  was  bound  to  take  notice. 


— LimltatloiL  of  Onardlan'i  Power. 
Where  a  third  person  was  appointed,  by  a  Texas  court,  guardian  of  the  es- 
tate of  a.  resident  minor  under  fourteen  years  of  age,  and  the  minor's  father 
waived  his  right  to  the  guardianship  "in  regard  to  whatever  property  should  be 
coming  to  him  (the  minor)  in  Kentucky  from  the  estate  of  his  grandfather,'*  but 
the  order  appointing  the  guardian  did  hot  limit  his  authority  to  the  Kentucky 
property,  such  guardianship,  it  seems,  extended  as  well  to  the  property  of  the 
minor  situated  in  Texas. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  P.  Nash. 

W.  P.  Ellison  and  Crane  &  Wharton,  for  appellants. — Although  there 
was  no  order  showing  that  Peck  had  been  discharged  or  suspended,  and 
although,  for  the  purposes  of  argument,  it  might  be  conceded  that  he  had 
been  guardian  of  the  entire  estate  of  the  plaintiff,  and  although  it  might 
be  conceded  that  the  appointment  of  Cole  was  irregular ;  yet,  the  County 
Court  of  Dallas  County  having  recognized  him  as  the  guardian  of  J.  E. 
Grim,  having  ordered  him  to  sell  the  property  as  such  guardian,  and 
having  approved  the  sale  thus  made,  it  is  valid.  In  the  language  of  the 
court  in  Poor  v.  Boyce  (12  Texas,  449),  "if  he  (moaning  the  guardian) 
alienates  property  of  the  estate  by  order  of  the  Probate  Court  and  in 
the  manner  prescribed  by  law,  though  his  appointment  was  not  regular 
and  legal,  the  title  of  the  bona  fide  purchaser  will  nevertheless  be  good 
and  indefeasible.*'  And  it  will  be  presumed,  if  necessary  to  support  the 
title,  that  an  order  suspending  Peck  was  really  made,  though  not  entered. 

Vol.  xxxviii.  avii— 1. 
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The  same  doctrine  is  announced  in  the  case  of  Martin  v.  Bobinson  (67 
Texas,  374). 

Jeff  Word,  for  appellee. — Where  there  is  a  valid,  subsisting,  legal 
guardianship  existing  on  the  estate  of  a  minor,  in  full  force  and  vigor, 
with  a  duly  and  legally  appointed  guardian  acting,  another  guardian- 
ship on  such  estate  can  not  be  legally  taken  out  and  exist.  And  a  sale 
of  the  property  of  such  minor  in  such  second  guardianship,  made  while 
such  first  guardianship  is  subsisting  and  in  full  force,  is  void,  and  the 
purchaser  acquires  no  title.  In  other  words,  there  can  not  be  two  legal, 
subsisting,  valid  guardianships  on  the  estate  of  a  minor  at  the  same 
time  in  this  state.  Sayles'  Civ.  Stats.,  art.  2589 ;  Potts  v.  Terry,  28  S. 
W.  Eep.,  122-124;  Sayles'  Civ.  Stats.,  arts.  2696,  2697,  2698;  Kahn  v. 
Israelson,  62  Texas,  222;  Paul  v.  Willis,  69  Texas,  261;  Withers  v. 
Patterson,  27  Texas,  491 ;  Munson  v.  Newsora,  9  Texas,  109 ;  Waggener 
V.  Haskell,  89  Texas,  434 ;  Levering  v.  McKinney  &  Williams,  7  Texas, 
521 ;  Lindsay  v.  Jaffray,  55  Texas,  626. 

EAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
to  two  lots  in  the  City  of  Dallas,  brought  by  appellee.  Defendant  an- 
swered by  general  denial,  and  not  guilty,  and  also  vouched  in  J.  T. 
O'Connor  and  L.  C.  De  Saint,  who  plead  the  general  denial.  The  case 
was  tried  practically  upon  an  agreed  statement  of  facts. 

Only  two  questions  arise  on  this  appeal,  viz. :  (1)  Was  the  sale  of  the 
interest  of  appellee  J.  E.  Crim  in  the  land,  through  George  C.  Cole,  as 
guardian,  by  order  of  the  Probate  Court,  void,  and  did  it  divest  title 
out  of  him?  (2)  Was  said  Crim  entitled  to  recover  without  first  ten- 
dering the  purchase  money  paid  at  said  sale? 

1.  The  facts  pertinent  to  these  two  issues  are  that,  in  1886,  said 
J.  E.  Crim  was  the  owner  of  thirteen-seventy-seconds  undivided  inter- 
est in  and  to  the  land  in  controversy.  At  that  time  he  was  a  minor, 
and  remained  so  until  December,  1897. 

2.  In  May,  1886,  M.  K.  Peck,  a  brother-in-law  of  Crim,  was  duly 
appointed  guardian  of  the  estate  of  said  Crim  by  the  Probate  Court  of 
Dallas  County,  and  qualified  as  such,  Crim  being  under  fourteen  years 
of  age,  his  father  filed  a  waiver  in  favor  of  Peck  "in  regard  to  whatever 
land  and  money  is  coming  to  him  in  Clark  County,  Kentucky,  from  the 
estate  of  his  grandfather,  Mr,  Jesse  Hart.''  The  order  making  the  ap- 
pointment does  not  limit  his  guardianship  to  the  Kentucky  land.  In 
1887  Peck  made  his  annual  report  to  the  court,  showing  that  he  had 
collected  money  from  Kentucky,  and  that  there  was  belonging  to  said 
minor  eight  and  one-half  acres  of  land  in  said  state,  and  beyond  this 
said  minor  had  no  property  except  his  interest  in  the  homestead  of  his 
deceased  mother,  on  which  the  father  resided,  in  Dallas,  Texas,  which 
could  not  be  partitioned.  Peck  again,  in  1894,  filed  another  report  in 
said  estate,  and  in  1898  he  filed  his  final  report  and  was  discharged. 
This  proceeding  was  numbered  on  the  docket  921. 

3.  In  1888  the  Probate  Court  of  Dallas  County  appointed  George  C. 
Cole,  on  application,  guardian  of  the  estate  of  said  Crim,  and  he  took 
the  oath  and  gave  bond.    Cole  filed  an  inventory  showing  property  in 
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Dallas,  Texas,  owned  by  said  Crim.  This  proceeding  was  numbered 
1180.  Crimes  father  filed  a  suit  in  the  District  Court,  claiming  a  part 
of  said  property,  and  recovered  judgment  therefor.  Cole,  as  guardian, 
was  made  a  party  to  this  suit.  The  part  recovered  by  Crim  (minor)  in 
that  suit  was  decreed  to  him  in  this  suit. 

4.  On  February  4,  1890,  Cole  made  application  for  the  sale  of  land, 
stating  that  this  land  was  all  the  property  that  was  owned  by  the  minor 
Crim,  and  the  sale  was  necessary  for  his  maintenance  and  education. 
This  application  was  granted,  and  the  land  ordered  sold  at  private  sale. 
By  virtue  of  this  order  Cole  sold  the  land  to  O'Connor  and  De  Saint. 
The  sale  was  reported  to  the  Probate  Court,  same  approved,  and  deeJ 
made  accordingly. 

Was  the  proceeding  by  the  Probate  Court,  in  appointing  Cole  guard- 
ian, and  selling  the  land  in  the  manner  stated,  void,  when  there  was 
pending  another  guardianship  in  which  the  guardian  was  still  acting, 
and  not  discharged?  Probate  Courts  in  this  state  have  only  such  powers 
as  are  delegated  them  by  statutes.  Article  2589,  Bevised  Statutes,  pro- 
vides: "Only  one  guardian  can  be  appointed  of  the  person  or  estate; 
but  one  person  may  be  appointed  guardian  of  the  person  and  another  of 
the  estate  whenever  the  court  shall  be  satisfied  that  it  will  be  for  the  ad- 
vantage of  the  ward  to  do  so.  Nothing  in  this  article  shall  be  held  to 
prohibit  the  joint  appointment  of  husband  and  wife."  Thus  it  will  be 
seen  that  the  statute  expressly  limits  the  court  to  the  appointment  of 
but  one  guardian  of  the  estate  of  a  minor,  making  only  one  exception, 
and  that  as  to  the  joint  appointment  of  husband  and  wife. 

In  Potts  V.  Terry  (8  Texas  Civ.  App.,  397;  28  S.  W.  Rep.,  122),  the 
court,  in  construing  this  statute,  held  that,  when  a  guardian  was  appoint- 
ed, his  discharge  was  necessary  before  authority  existed  in  the  court  to 
appoint  another.  'TVTiat  is  prohibited  by  law  is  as  clearly  invalid  as  if  it 
had  been  declared  void."     (Stallings  v,  HuUum,  89  Texas,  431.) 

There  being  a  guardianship  of  the  estate  of  the  said  minor,  Crim, 
with  W.  K.  Peck  as  guardian,  existing  at  the  time  Cole  was  appointed, 
the  court  was  without  authority  to  appoint  Cole^  and  such  appointment 
was  void,  and  all  proceedings  thereunder  were  nullities.  (92  Ara.  St. 
Eep-,  301 ;  Woemer  on  Guard.,  sees.  29-35.) 

But  it  is  insisted  that  the  Probate  Court  had  jurisdiction  to  order  the 
sale  of  the  land,  and  that  such  proceedings  were  merely  irregular,  and 
the  purchasers  being  innocent,  the  interest  of  Crim  in  said  land  was 
vested  in  said  purchasers.  We  do  not  concur  in  this  view  of  the  case. 
We  think  the  authority  of  the  court  to  proceed  in  cause  number  1180 
being  wanting,  the  purchasers  were  bound  to  take  notice  of  such  want 
of  authority,  and  no  title  was  acquired  by  them.  Cole  was  not  the 
guardian  of  said  estate,  and  the  approval  of  his  action  in  the  premises 
was  void.  (Woerner  on  Guardianship,  sec.  72 ;  Frederick  v.  Pacquette, 
19  Wis.,  569.)  He  stood  as.  though  the  court  had  ordered  the  sale  of 
the  land  by  an  entire  stranger  in  a  proceeding  other  than  the  regular 
guardianship.  The  fact  that  the  court  had  the  jurisdiction  to  order  the 
sale  in  the  regular  guardianship  proceedings  did  not  give  it  authority  to 
order  the  sale  in  another  and  entirely  different  proceeding. 

As  there  was  no  proof  that  the  minor,  Crim,  received  the  money  paid 
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•for  the  land,  or  that  it  was  expended  for  his  benefit,  his  right  to  recover 
the  land  did  not  depend  upon  his  making  a  tender  thereof.  (Bullock 
V.  Sprowls,  93  Texas,  188.) 

Believing  the  sale  of  the  land  was  void  for  want  of  authority  in  the 
court  to  order  it  made,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Mary  Smith. 

Decided  January  14,  1906. 

1. — Carrier  of  Pasiengers — ^Anthority  of  Ticket  Asrent. 

A  railroad  station  ticket  agent,  whose  duty  it  is  to  sell  tickets  upon  pay- 
ment therefor,  had  not  implied  authority  to  give  any  binding  assurance  to  a  pas- 
senger who  had  lost  her  through  ticket,  purchased  elsewhere,  that  the  train  con- 
ductor would  carry  her  on  to  the  end  of  her  journey  without  the  exhibition  of  a 
ticket,  and  upon  her  statement  of  its  loss. 

2. — Same— LoM  of  Ticket — ^Ejectment  of  Pasiengrer. 

A  railway  company  is  not  liable  in  damages  for  the  action  of  its  train  con- 
ductor in  putting  off  the  train,  for  nonpayment  of  fare,  a  passenger  who  claimed 
that  she  had  lost  her  ticket,  nor  did  it  avail  that  she  cuiimed  that  her  trunk 
had  been  checked  on  the  ticket,  and  was  in  the  baggage  car,  with  offer  to  identify 
it,  as  she  could  have  sold  the  ticket  after  the  trunk  was  checked. 

8. — Same— Tender  of  Security  for  Fare. 

The  conductor  was  not  bound  to  accept  the  passenger's  offer  of  her  watch 
and  rings  as  a  pledge  of  the  payment  of  her  fare  upon  reaching  her  destination, 
as  such  offer  was  not  tantamount  to  the  presentation  of  a  ticket  or  the  tender  of 
money. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
Ed.  S.  Ijauderdale. 

jT.  J.  Freeman  and  Hale,  Flippen  &  McCormick,  for  appellant. — 1.  A 
ticket  agent  whose  business  it  is  to  sell  tickets  for  the  rate  of  fare 
charged  by  the  railway  company  between  points  covered  by  the  tickets 
sold,  is  not  presumed  to  have  authority  to  give  a  passenger  the  right  to 
ride  free,  or  to  enter  into  an  agreement,  binding  on  the  railway  com- 
pany, that  a  passenger  can  board  a  train  and  ride  without  paying  fare ; 
and,  unless  such  authority  in  said  agent  is  alleged  in  plaintiff^s  petition, 
the  petition  seeking  to  establish  liability  under  such  a  promise  is  not 
sufficient.  American  and  Eng.  Ency.  of  Law,  "Agency,"  topic  6,  sub- 
heading 4 ;  Young  v.  Lewis,  9  Texas,  77 ;  Moody  &  Benge  v.  Jewell,  28 
Texas,  547;  Lewis  v.  Hatton,  86  Texas,  535;  Bonner  v.  Wiggins,  52» 
Texas,  128. 

2.  A  passenger  conductor  is  not  required  by  law  to  accept  jewelry 
as  a  pledge  for  the  future  payment  of  fare  from  a  passenger  who  ex- 
plains that  she  has  lost  her  ticket,  and  such  a  tender,  regardless  of  the 
value  of  the  jewelry  offered,  does  not  relieve  the  passenger  of  the  neces- 
sity of  having  a  ticket,  or  having  to  pay  fare  in  order  to  require  the 
raUway  company  to  carry  her  on  its  train.    Breen  v.  Bailway  Co.,  60 
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Texas,  45-48;  Crawford  v.  Bailway,  26  Ohio,  580;  also  authoritiee  cited 
aboTe. 

Kearby  dk  Kearby^  for  appellee. — Appellee  made  a  sufficient  showing 
to  the  conductor  of  her  right  to  ride  on  the  train.  Bailway  v.  Pniitt, 
ft  Texas  Ct.  Bep.,  709;  Bailway  v.  Wood,  55  L.  B.  A.,  536;  Bailway  v. 
Bond,  62  Texas,  445.  The  ticket  is  simply  evidence  of  a  contract ;  it  is 
a  receipt.    30  N.  E.  Bep.,  424;  15  Pac.  Bep.,  899. 

TAIjBOT,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
to  recover  of  appellant  damages  alleged  to  have  been  sustained  by  her  by 
reason  of  having  been  wrongfully  ejected  from  one  of  its  passenger 
trains  by  the  conductor  in  charge  thereof.  The  case  was  tried  by  the 
court  without  a  jury,  and  judgment  rendered  for  appellee  in  the  sum 
of  $350,  from  which  appellant  has  appealed. 

It  appears  that  on  July  18,  1903,  appellee  purchased  of  the  agent  of 
the  Fort  Worth  &  Bio  Grande  Bailway  Company  at  Granbury,  in  Hood 
County,  Texas,  a  ticket  entitling  her  to  transportation  over  appellant's 
line  of  railway  from  Fort  Worth  to  Dallas.  When  she  arrived  at  Fort 
Worth,  and  while  waiting  at  the  depot  for  the  departure  of  appellant's 
train  for  Dallas,  upon  which  she  intended  taking  passage,  she  lost  her 
pocketbook,  containing  her  railroad  ticket,  trunk  check  and  all  the  money 
she  had  with  her.  She  testified,  in  substance,  that  when  she  discovered 
that  she  had  lost  her  ticket  and  money  she  went  to  the  ticket  agent  of 
appellant  at  Fort  W^orth  and  informed  him  of  her  loss,  and  that  he  told 
her  to  see  the  conductor — that  the  conductor  would  make  it  all  right, 
and  that  she  could  go  all  right;  that  she  tried  to  see  the  conductor  be- 
fore boarding  the  train,  but  failed  to  do  so;  that  after  the  train  left 
Fort  Worth,  and  when  the  conductor  came  into  the  car  in  which  she 
was  riding,  taking  up  tickets  and  collecting  fares,  she  stated  to  him  that 
she  had  lost  her  ticket  and  money,  and  what  the  ticket  agent  at  Fort 
Worth  had  said  to  her;  that  the  conductor  told  her  that  he  would  have 
to  put  her  off,  and  she  then  told  him  she  was  sick,  and  wanted  to  go  on 
to  Dallas,  if  it  was  possible ;  that  her  trunk  had  been  checked  at  Gran- 
bury, and  was  then  in  the  baggage  coach,  with  her  name  on  it,  and  that 
she  could  identify  it,  and  offered  to  do  so.  That  the  conductor  did  not 
seem  to  pay  much  attention  to  what  she  said,  and  she  then  offered  him 
her  bracelet,  watch  and  ring,  which  were  of  the  value  of  forty  or  fifty 
dollars,  to  be  held  as  security  for  her  fare  until  the  next  day,  when  she 
would  pay  the  same  and  redeem  her  property;  that  the  conductor  re- 
fused all  of  her  overtures,  and  said  he  would  have  to  put  her  oflE  at  Hand- 
ley ;  and  when  that  station  was  reached,  rather  than  to  be  put  off,  she  left 
the  train.  Appellee  further  testified,  on  cross-examination,  in  effect, 
that  the  ticket  agent  at  Fort  Worth  did  not  tell  her  to  get  on  the  train 
and  did  not  tell  her  that  the  conductor  would  carry  her  to  Dallas  with- 
out a  ticket. 

The  trial  court  did  not  file  conclusions  of  law  and  fact,  but  we  presume 
its  action  was  based  upon  one  or  both  of  the  following  propositions,  viz : 
First,  that  the  statement  made  to  appellee  by  appellant's  ticket  agent 
at  Fort  Worth,  with  a  knowledge  of  the  fact  that  she  had  lost  her  ticket, 
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was  sufficient  to  constitute  a  binding  contract  on  appellant  to  transport 
appellee  on  its  cars  to  Dallas  without  the  exhibition  of  a  ticket  or  the 
payment  of  fare.  Second,  that  appellee  furnished  to  the  appellant's 
conductor,  who  ejected  her  from  its  train,  sufficient  and  satisfactory 
evidence  of  her  right  to  be  carried  as  a  passenger. 

Appellant  cliallenges  the  correctness  of  these  propositions,  and  in- 
sists that  the  judgment  should  be  reversed  and  here  rendered  for  it. 

If  it  should  be  conceded  that  the  agency  of  appellant's  ticket  agent 
at  Fort  Worth  was  of  such  character  as  to  bind  the  company  by  a 
contract  made  with  a  person  desiring  transportation  over  its  road, 
to  the  effect  that  such  transportation  would  be  furnished  without 
the  production  of  a  ticket  or  payment  of  fare  to  the  conductor,  still 
it  may  well  be  doubted  whether  the  evidence  in  this  case  shows  such 
a  contract.  It  will  be  noted  that  while  appellee  testified  on  her  exam- 
ination in  chief  that  the  agent  told  her  to  see  the  conductor,  and 
"that  he  (the  conductor)  would  make  it  all  right,  and  that  she  could 
go  all  right,'*  yet  on  cross-examination  she  testified  that  the  agent 
did  not  tell  her  to  get  on  the  train,  and  did  not  tell  her  that  the 
conductor  would  carry  her  to  Dallas.  There  is  much  force  in  the 
argument,  we  think,  that  the  only  interpretation  of  which  the  agent's 
language  is  susceptible  is  that  appellee  was  thereby  referred  to  the 
conductor  for  information  in  her  dilemma,  and  the  expression  of  his 
opinion  that  an  explanation  of  her  condition  to  the  conductor  would 
result  in  his  consent  to  allow  her  passage  without  the  payment  of  fare 
or  the  exhibition  of  a  ticket,  but  that  such  an  arrangement  would 
have  to  be  made,  if  made  at  all,  with  the  conductor  and  at  his  dis- 
cretion. But,  however  this  may  be,  we  are  of  the  opinion  that  the 
evidence  fails  to  show  that  said  agent  had  any  authority  to  bind  appel- 
lant by  any  such  directions  given  to  or  agreement  made  with  appellee  for 
transportation  over  its  road,  as  claimed.  It  is  not  contended  that  the 
agent  was  invested  with  express  authority  to  so  speak  and  act  for 
appellant,  and  we  do  not  think  it  appears  that  he  was  acting  within 
the  scope  of  his  apparent  authority.  The  undisputed  evidence  shows 
that  this  agent  was  simply  a  ticket  agent,  whose  duty  it  was  to  sell 
tickets  to  passengers  upon  the  payment  of  the  fare  charged  for  the 
desired  transportation.  This  was  the  obvious,  as  well  as  the  clearly 
established,  purpose  of  his  agency,  and  his  implied  authority  will  be 
limited  to  acts  incident  thereto  and  of  a  like  nature.  To  advise  a 
person  desiring  to  be  carried  over  appellant's  line  of  road,  that  he  or 
she  could  ride  on  its  train  without  a  ticket,,  or  the  payment  of  fare, 
as  was  the  effect  of  the  statement  claimed  to  have  been  made  to  appel- 
lee in  this  instance,  was  not  only  an  act  inconsistent  with  the  nature 
of  this  agent's  duty  to  sell  tickets,  but  directly  opposed  to  the  obvious 
purpose  of  his  employment  and  outside  of  the  scope  of  his  apparent 
authority.  There  is  no  evidence  whatever  showing  that  such  an  agent 
of  appellant  at  Fort  Worth  or  at  any  other  station  or  place  was  in  the 
habit  of  advising  passengers  who  had  lost  their  tickets,  in  the  manner 
as  is  claimed  was  done  in  this  instance,  or  that  he  was  authorized 
to  do  so.  On  the  contrary,  appellant's  agents,  who  had  represented  it 
in  the  capacity  of  ticket  agent  at  Fort  Worth  at  the  time  appellee 
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claims  to  have  been  directed  as  she  was  on  the  occasion  in  question 
and  for  a  time  before  and  since,  each  testified  that  he  had  never  at 
any  time  made  to  appellee,  or  any  other  person,  the  statement  imputed, 
and  had  no  authority  whatever  to  do  so. 

Nor  do  we  think  the  judgment  rendered  can  be  justified  and  sup- 
ported on  the  ground  that  appellee  produced  satisfactory  evidence  of 
her  right  to  be  carried  as  a  passenger  and  therefore  should  have  been 
recognized  as  such  by  the  conductor  and  permitted  to  continue  her 
journey  to  Dallas.  A  railway  company  has  the  right  to  prescribe  rea- 
sonable rules  for  the  government  of  its  employes  in  the  conduct  of  its 
business  upon  its  trains;  and  a  rule  by  such  company,  making  it  the 
duty  of  its  conductor  to  require  passengers  to  pay  fare  in  money  or 
exhibit  a  ticket  as  evidence  of  their  right  to  be  carried,  is  a  reasonable 
legnlation  and  doubtless  necessary  to  guard  against  imposition,  and 
whether  under  any  state  of  facts  short  of  a  compliance  with,  or  con- 
formity to,  such  rule  on  the  part  of  a  passenger  it  should  be  held  that 
satisfactory  evidence  had  been  produced  of  such  right,  we  need  not 
here  decide.  But  we  are  of  the  opinion  that  it  would  be  the  establish- 
ment of  an  unreasonable  and  dangerous  precedent  to  hold  that  appel- 
lant is  liable  in  damages  for  the  expulsion  of  appellee  from  its  train 
under  the  facts  and  circumstances  of  this  case.  That  appellee  was  a 
truthful  and  worthy  lady  does  not  alter  the  case.  She  was  unknown 
to  appellant's  conductor,  and  her  verbal  representations  were  entitled 
to  no  more  weight  than  any  other  person  similarly  situated,  and  had 
he  made  an  exception  in  her  case  it  would  have  been  no  less  a  violation 
of  his  duty.  Appellee's  offer  to  identify  her  trunk  and  show  that  the 
same  had  been  checked  at  Granbury  for  transportation  to  Dallas  and 
her  ability  to  do  so  is  of  no  real  importance  or  practical  value,  as  evi- 
dence of  her  right  to  transportation  and  in  determining  appellant's 
liability  for  damages  in  ejecting  her  from  its  trains.  That  appellee 
purchased  a  ticket  at  Granbury  for  Dallas,  upon  which  her  trunk  was 
checked  to  the  latter  point,  furnishes  but  a  weak  and  certainly  un- 
satisfactory circumstance  in  corroboration  of  her  verbal  statement  that 
she  had  lost  her  ticket.  That  she  did  in  fact  so  purchase  her  ticket 
and  check  her  trunk  may  be  admitted,  and  yet  upon  her  arrival  at  Fort 
Worth  she  might  have  sold  the  unused  portion  of  the  ticket  and  the 
transportation  of  her  trunk  remained  unaffected  thereby.  We  do  not 
say  that  the  evidence  shows  that  this  was  done;  but  that  such  disposition 
of  appellee's  ticket  could  have  been  made  without  interfering  with 
the  transportation  of  her  trunk,  can  not  be  denied.  Hence,  the  presence 
of  the  trunk  on  appellant's  train,  checked  to  Dallas,  at  the  time  appel- 
lee's ticket  or  fare  was  demanded,  was  not  inconsistent  with  the  idea 
that  her  ticket  may  have  been  sold,  and  the  argument  serves  to  dem- 
onstrate the  uselessness  of  that  fact  in  determining  the  question  at  is- 
sue. The  conductor  was  not  required  to  accept  appellee's  offer  of 
jewelry  as  a  pledge  of  the  payment  of  her  fare  upon  reaching  her'^desti- 
nation.  Such  offer  was  not  tantamount  to  the  presentation  of  a  ticket 
or  tender  of  money,  and  is  of  no  consequence  in  determining  the  ques- 
tion before  us. 

We  think  the  case  of  Railway  v.  Pruitt,  9  Texas  Ct.  Rep.,  709,  upon 
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which  it  seems  appellee's  counsel  mainly  relies,  is  not  in  point.  It  fol- 
lows from  what  has  been  said,  that,  in  our  opinion,  the  evidence  did  not 
warrant  a  judgment  in  appellee's  favor  and  this  conclusion  renders 
it  unnecessary  to  consider  assignments  raising  other  questions. 

The  judgment  of  the  court  below  is  reversed  and  judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 


Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  C.  A.  Winter. 

Decided  January  18,  1906. 

1 . — ^EYldence— Opinion — Negligence. 

The  existence  of  a  rule  requiring  section  foreman  to  flag  against  trains  at 
curves  is  not  conclusive  as  to  the  failure  to  do  so  being  negligence  in  a  par- 
ticular case,  and  the  opinion  of  a  skilled  railroad  man,  that  the  curve  in  question 
was  not  one  where  such  precaution  would  be  considered  necessary,  was  admissible. 

2. — ^Evidence— Custom. 

On  the  issue  of  negligence  in  failing  to  signal,  by  whistle,  the  approach  of  a 
train  to  a  curve,  evidence  as  to  the  giving  of  such  signal  by  other  trains  was 
admissible  to  show  that  it  was  regarded  as  a  point  where  such  signal  should  be 
given. 

3. — Eelease — Consideration — ^Evidenoe. 

Evidence  that  a  release  of  iamages  relied  on  as  a  defense  was  executed  in 
consideration  of  a  promise  to  pay  plaintiff  for  his  lost  time  was  properly  ad- 
mitted. 

4. — Eelease — Consideration — Eeemployment. 

While  reemployment  of  an  injured  servant  for  a  time  wholly  optional  with 
the  master  was  too  uncertain  to  form  consideration  for  a  release  of  his  damages, 
reemployment  for  one  day  certain,  and  afterwards  at  the  will  of  the  employer 
only,  was  a  sufficient  consideration. 

5. — ^Accord — ^Promise — Satisfaction. 

A  release  of  damages  by  an  injured  employe,  in  consideration  of  reemploy- 
ment and  a  promise  to  pay  him  for  lost  time,  followed  by  such  reemployment, 
was  a  defense  to  his  action  for  damages  for  the  injury  where  the  reemployment 
and  promise  to  pay  for  the  time  lost,  though  such  payment  was  not  made,  waa 
accepted  in  lieu  of  his  original  right  of  action  for  the  damages. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scott. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — After  the  rule  had 
been  ojfered  in  evidence  it  was  not  competent  to  show  by  a  witness 
whether  or  not  a  particular  curve  is  such  a  one  as  required  a  foreman 
of  a  section  gang  to  flag,  because  the  rule  determines  the  kind  of  a  curve 
that  ought  to  be  flagged,  and  it.  is  not  competent  for  the  witness  to  make 
himself  judge  and  jury  and  pass  upon  the  issue. 

The  sole  question  as  made  by  plaintiflPs  pleading  was,  whether  or  not 
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a  printed  rule  of  the  defendant  had  been  violated  by  the  engineer  on 
the  occasion  in  question,  and  the  printed  rule  as  charged  in  the  petition 
was  to  the  effect  that  it  was  the  duty  of  the  engineer  to  blow  the  whistle 
when  within  one  thousand  feet  of  the  curve,  and  the  evidence  should 
have  been  confined  to  the  act  of  negligence  charged  in  the  petition. 

Where  the  plaintiff  has  agreed  to  accept  the  promise  of  the  defendant 
in  satisfaction  of  an  unliquidated  demand,  then  if  such  promise  be  not 
performed  the  plaintiff's  only  remedy  is  by  action  for  the  breach  thereof, 
and  he  has  no  right  to  recur  to  the  original  demand,  and  in  this  case 
the  plaintiff  did  agree  to  accept  the  promise  of  the  defendant  in  satisfac- 
tion of  the  demand,  together  with  other  considerations  which  were  not 
in  dispute,  and  all  things  pertaining  to  such  original  demand  became 
and  were  thereby  fully  closed  and  terminated.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Harriett,  80  Texas,  80 ;  East  Line  R.  R.  Ry.  Co.  v.  Scott,  72  Texas, 
70;  Quebe  v.  Gulf,  C,  &  S.  F.  Rv.,  10  Texas  Ct.  Rep.,  296;  Carroll  v. 
Missouri,  K.  &  T.  Ry.  Co.,  69  S.  W.  Rep.,  1004 ;  Texas  M.  Ry.  ▼.  Sullivan 
48  S.  W.  Rep.,  598;  Kingsley  v.  Kingsley,  20  111.,  203;  Merry  v.  Allen, 
39  Iowa,  235;  Babcock  v.  Hawkins,  23  Vt.,  661;  Spitze  v.  Baltimore  & 
Ohio  R.  R.,  23  Atl.  Rep.,  307;  Brunswick  &  W.  R.  R.  Co.  v.  Clem,  7 
S.  E.  Rep.,  84;  Fitzsimmons  v.  Ogden,  10  U.  S.,  2;  Wilder  v.  St.  J.  & 
L.  C.  Ry.  Co.,  25  Atl.  Rep.,  896;  Allison  v.  Abendroth,  15  N.  E.  Rep., 
606;  Woodward  v.  Miles,  24  New  H.,  289;  Hemingway  v.  Stansell,  106 
TJ.  S.,  399;  Tomlin  v.  McChord,  29  Ky.,  4;  Second  Chitty  on  Contracts, 
1124. 

Moore,  Hearrell  &  Moore,  for  appellee. — ^Where  there  is  evidence  that 
the  curve  on  going  south  is  not  an  open  curve,  and  that  it  was  the  duty 
of  the  engineer  to  blow  the  whistle,  and  it  is  not  such  a  curve  as  re- 
quired a  foreman  to  send  a  flagman  around  before  starting  around  the 
curve,  it  is  the  prerogative  of  a  jury  to  believe  or  disbelieve  same. 

Where  the  rule  provides  the  greatest  care  must  be  exercised  by  section- 
men  and  bridgemen  while  using  handcars  or  pushcars  on  main  track  to 
avoid  collision  with  trains,  especially  at  curves  where  flagmen  should 
be  sent  ahead  to  avoid  possibility  of  accident,  it  is  competent  to  prove, 
where  a  flagman  should  be  sent  ahead  to  flag  the  curve.  The  rule  by 
its  own  purport  implies  that  at  certain  curves  a  .flagman  should  be  sent 
ahead  and  it  is  competent  to  prove  by  experienced  section  men  to  so 
state  what  curves  it  would  be  necessary  for  flagmen  to  be  sent  ahead  to 
flag. 

In  order  to  compel  appellee  to  rely  upon  a  release  by  a  breach  of 
contract  in  this  case,  the  accord  must  be  fully  executed  and  the  amount 
to  be  received  must  be  tendered  and  accepted  in  satisfaction  of  his  claim 
for  damages.  Thurmond  v.  Bank  of  Georgia,  27  S.  W.  Rep.,  318; 
Southern  National  Bank  v.  Curtis,  36  S.  W.  Rep.,  914;  Beach  on 
Modem  Law  of  Contracts,  sees.  422,  437  and  441. 

The  omission  in  the  pleading,  if  any,  was  cured  by  the  verdict.  Hill 
v.  Ra|land,  70  S.  W.  Rep.,  637 ;  Dunekake  v.  Beyer,  79  S.  W.  Rep.,  209 ; 
Tilhnan  v.  Fletcher,  78  Texas,  673;  Salinas  v.  Wright,  11  Texas,  572; 
Denison  v.  League,  16  Texas,  405. 
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BIDSON,  Associate  Justice. — This  is  a  suiV  brought  by  appellee 
for  personal  injuries  alleged  to  have  been  sustained  by  him  while  em- 
ployed as  a  section  foreman  for  the  appellant  on  February  19,  1903, 
it  being  alleged  that  while  in  the  discharge  of  his  duties  as  such  fore- 
man, and  while  he  and  six  members  of  his  crew  were  propelling  a  hand- 
car around  a  curve,  a  freight  train  suddenly  appeared,  which  caused 
one  of  the  section  men  to  suddenly  apply  the  brakes  on  the  handcar, 
by  reason  of  which  the  car  was  suddenly  stopped,  and  appellee  was  com- 
pelled to  jump  for  his  life,  and  that  in  doing  so,  he  sustained  serious 
and  permanent  injuries.  He  alleged  that  the  railway  company  had  a  rule 
requiring  the  engineer  on  the  freight  train  to  blow  the  whistle  within 
1,000  feet  of  the  approach  to  the  curve,  which  the  engineer  on  the  freight 
train  in  question  failed  to  do;  and  which  if  he  had  done,  would  have 
enabled  the  section  crew  to  have  stopped  the  car  gradually  and  !n 
safety. 

Appellant  answered  by  general  demurrer,  general  denial  and  specially 
that  if  the  accident  was  occasioned  and  appellee  was  hurt,  the  same  was 
the  result  of  one  of  the  risks  assumed  by  him  when  he  entered  the 
service.  Also  that  he  was  guilty  of  contributory  negligence,  which 
proximately  contributed  to  the  accident.  And  further,  that  after  the 
accident  complained  of,  the  railway  company  made  a  settlement  with 
the  plaintiff  for  the  injuries  therein  sustained,  and  took  from  him  a 
release  fully  covering  the  same,  which  release  is  yet  in  full  force  and 
effect,  based  on  sufficient  consideration,  which  was  paid  and  accepted, 
^d  which  was  pleaded  in  bar  of  any  recovery  herein. 

Appellee  replied  by  supplemental  petition,  alleging  failure  of  con- 
sideration in  the  execution  of  said  release. 

The  case  was  tried  before-  a  jury  and  verdict  rendered  in  favor  of 
plaintiff  in  the  sum  of  $1,800,  and  judgment  entered  thereon. 

Appellant's  first  and  second  assignments  of  error  assail  the  verdict 
of  the  jury  upon  the  ground  that  it  is  not  supported  by  the  evidence. 
We  overrule  these  assignments,  as  in  our  opinion  there  is  suflScient 
evidence  in  the  record  to  support  the  verdict. 

As  the  judgment  of  the  court  below  will  be  reversed  on  other  grounds, 
and  as  the  question  raised  by  appellant's  third  assignment  of  error  will 
not  likely  recur  on  another  trial,  it  becomes  unnecessary  for  us  to  con- 
sider same. 

Appellant's  fourth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  permitting  the  witness,  W.  F.  White,  to  testify  on  behalf 
of  the  plaintiff  as  to  the  kind  of  a  curve  that  should  be  flagged  while 
section  men  are  operating  handcars;  and  in  other  respects  to  testify 
that  the  curve  where  this  accident  occurred  was  not  such  a  one  as  i*e- 
quired  the  use  of  a  flag.  We  are  of  opinion  that  the  court  below  did  not 
err  in  admitting  this  testimony.  The  question  as  to  whether  the  ap- 
pellee was  guilty  of  contributory  negligence  in  failing  to  send  a  flagman 
ahead  at  the  curve  where  the  accident  occurred,  was  one  of  fact  for  the 
jury  to  determine,  not  alone  from  the  rule  introduced  in  evidence,  but 
from  all  the  conditions  and  surrounding  circumstances  in  connection 
with  such  rule;  and  if  it  was  not  such  a  curve,  in  view  of  such  conditions 
and  surrounding  circumstances,  as  a  section  foreman,  in  the  exercise  of 
ordinary  care,  would  flag,  such  a  fact  was  competent  and  material  evi- 
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dence  to  be  submitted  to  the  jury,  and  such  fact  could  be  testified  to  by 
anyone  who  had  knowledge  thereof. 

By  its  fifth  assignment  of  error,  appellant  complains  of  the  action 
of  the  court  in  permitting  the  witness  J.  S.  Denson  to  testify  that  it 
was  usual  and  customary  for  engineers  to  blow  the  whistle  for  the  curve 
where  this  accident  occurred ;  and  by  its  sixth  assignment  of  error,  com- 
plains of  the  action  of  the  court  in  permitting  the  witness  Jim  Price  to 
testify  that  he  had  heard  trains  blow  the  whistle  for  the  curve  where  thi? 
accident  occurred.  We  overrule  these  assignments  of  error,  a  material 
issue  in  the  case  being  whether  the  curve  at  which  the  accident  occurred 
was  such  a  one  as  the  rules  of  the  company  required  to  be  signalled  by 
the  engineers  of  trains  in  approaching  the  same.  The  testimony  of  said 
witnesses  was  admissible  as  tending  to  show  that  it  was  such  a  curve. 

There  was  no  error  in  the  action  of  the  court  complained  of  in  app)el- 
lant's  8th  and  9th  assignments.  There  is  testimony  in  the  record  tend- 
ing to  support  the  contention  of  appellee  that  appellant  agreed  to  pay 
him  for  his  lost  time,  and  that  the  release  pleaded  by  appellant  was  exe- 
cuted in  consideration  of  the  performance  of  appellant^s  promise  to  pay 
him  for  such  lost  time.  In  other  words,  there  is  testimony  tending  to 
show  that  appellee  agreed  to  accept  the  performance  of  appellant's  prom- 
ise to  pay  him  for  his  lost  time  in  satisfaction  of  his  claim  for  damages 
a^inst  appellant.  Hence  the  court  was  not  authorized  to  withdraw 
this  issue  from  the  jury;  and  after  verdict,  it  was  not  warranted  in 
setting  same  aside  on  the  ground  that  there 'was  no  evidence  to  support 
it  on  this  issue.    (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harriett,  80  Texas,  78-80.) 

Appellant's  tenth  assignment  of  error  complains  of  the  refusal  of  the 
court  to  give  to  the  jury  its  special  charge  No.  3,  which  is  as  follows: 
*^f  you  find  from  the  evidence  that  in  consequence  of  the  settlement 
alleged  to  have  been  made,  if  you  believe  same  was  made,  and  plaintiff 
was  given  employment  by  defendant  in  consequence  and  in  consideration 
of  such  settlement,  and  that,  but  for  such  settlement,  he  would  not 
have  received  such  employment,  and  that  the  plaintiff  so  understood  when 
he  signed  the  release  and  took  the  employment,  then  you  will  find  for 
the  defendant.^' 

While  the  language  in  this  charge  is  somewhat  ambiguous  and  con- 
fused^ we  construe  it  to  embody  the  proposition  that  if  the  settlement 
claimed  by  appellant,  as  evidenced  by  the  release  introduced  in  evidence, 
was  made  by  appellee  in  consideration  of  his  employment  promised  an-d 
agreed  to  by  appellant  in  said  release,  and  that  appellee  received  said 
employment  as  a  consideration  for  the  release  of  his  claim  for  damages 
against  appellant,  then  the  appellant  would  not  be  liable  to  appellee  for 
any  amount.  The  consideration  for  the  release,  as  recited  in  the  instru- 
ment itself  is  the  sum  of  $1,  and  the  promise  of  the  company  to  employ 
appellee  for  one  day  as  section  foreman  at  the  usual  rate  of  pay  "and 
for  such  further  time  and  in  such  capacity  as  may  be  satisfactory  to 
saia  company,  and  not  longer  or  otherwise.''  The  language  in  quota- 
tion could  not  constitute  any  part  of  the  consideration  for  the  release, 
as  it  is  too  uncertain  to  be  enforceable,  because  the  time  of  employment  is 
wholly  optional  with  the  appellant.  (Missouri,  K.  &  T.  Ry.  Co.  v. 
Smith,  10  Texas  Ct.  Rep.,  302.)  And  actual  employment  and  payment 
of  wages  for  some  time  under  the  promise  to  employ  for  such  time  only 
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as  may  be  satisfactory  to  the  company,  would  not  constitute  a  considera- 
tion for  the  release  (id.).  But  we  are  inclined  to  the  view  that  payment 
of  $1  and  promise  of  employment  for  one  day  as  section  foreman  at  the 
usual  rate  of  pay,  might  constitute  a  consideration  for  the  release,  and 
that  this  issue  should  have  been  submitted  to  the  jury  by  a  proper  in- 
struction, and  that  the  special  charge  asked  by  appellant,  while  not  strict- 
ly accurate  in  view  of  the  evidence,  was  sufficient  to  call  the  attention  of 
the  court  to  the  issue  to  which  it  was  intended  to  apply,  and  to  require 
of  the  court  an  appropriate  instruction  upon  such  issue. 

By  its  seventeenth  assignment  of  error,  appellant  complains  of  the 
refusal  of  the  court  below  to  give  to  the  jury  its  special  charge  No.  2, 
which  is  as  follows :  "If  you  believe  from  the  evidence  that  on  or  about 
the  Ist  day  of  April,  1903,  the  plaintiff  agreed  with  the  defendant  upon 
a  compromise  of  his  claim  for  damages  sued  on  in  this  case  for  the  sum 
of  $1  and  the  promise  to  employ  him  for  one  day  as  a  section  foreman; 
and  the  further  promise  of  the  general  claim  agent  of  the  defendant 
company  to  pay  to  the  plaintiff  the  full  time  lost  by  him  on  account  of 
his  injuries,  same  to  be  ascertained  by  a  statement  of  the  attending 
physician,  and  if  you  believe  that  the  plaintiff  then  and  there  accepted 
said  promise  and  agreement,  together  with  the  $1  and  the  employment 
of  him  for  one  day  as  a  section  foreman  in  satisfaction  and  discharge  of 
his  original  cause  of  action  on  account  of  his  injuries,  and  that  he 
agreed  and  expected  to  look  to  and  demand  of  the  defendant  the  sum 
of  the  time  lost  by  him  on  account  of  such  injuries  when  same  were 
ascertained  by  his  physician,  under  said  promise  and  agreement,  and  not 
to  demand  of  defendant  damages  on  account  of  his  original  cause  of 
action  as  it  stood  before  such  promise  and  agreement  was  made,  then 
you  will  find  a  verdict  for  the  defendant.^' 

The  testimony  of  appellee,  in  connection  with  the  letters  introduced 
in  evidence  showing  tlie  correspondence  between  him  and  appellant's 
claim  agent,  do  not  entirely  exclude  the  theory  that  he  accepted  the 
promise  of  appellant  to  pay  him  for  his  lost  time,  in  connection  with 
the  payment  of  $1  and  employment  for  one  day  in  satisfaction  of  his 
claim  for  damages  against  appellant.  A  part  of  appellee's  testimony 
tends  to  show  that  he  did  so  accept  such  promise.  We  therefore  think 
the  court  below  erred  in  not  giving  to  the  jury  appellant's  said  special 
charge.     (Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harriett,  80  Texas,  ?8-80.) 

Appellant's  other  assignments  of  error  not  herein  discussed,  have  been 
considered,  but  are  not  regarded  as  well  taken. 

For  the  errors  above  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


1906.]  State  of  Texas  v.  Russell.  13 

State  of  Texas  y.  Mary  C.  Russell  et  al. 

Decided  January  18,  1905. 

1. — ^Treaty — ^Le^iilatlTe  and  Judicial  Power. 

The  duty  of  providing  for  the  recognition  of  inchoate  and  merely  equitable 
rights,  protected  by  treaty,  reste  with  the  political  branch  of  government,  and 
actions  for  their  enforcement  by  the  courts  must  be  brought  within  the  term« 
of  the  act  by  which  that  department  haa  delegated  to  the  judiciary  authority  to 
■djudicate  such  claims. 

t.— Xezioaa  Ora&t — Conllrmatloii  of  Title — Statute. 

The  Act  of  September  3,  1901,  providing  for  the  confirmation  of  Spanish  and 
Mexican  titles,  is  not  limited  in  its  operation  to  legal  titles  by  completed  grants, 
but  authorized  the  adjudication  of  and  confirmation  of  equitable  inchoate  titles 
issued  by  the  government  of  the  State  of  Tamaulipas,  in  which,  the  proceedings 
for  acquiring  the  title  being  regular  in  other  respects,  the  grant  by  the  Governor 
of  Tamaulipaa  was  not  issued  till  March  25,  1836  (independence  having  been  de- 
clared on  March  2),  and  the  final  act  of  placing  the  grantee  in  juridical  posses- 
sion completed  on  April  17,  1836. 

S. — ^Xndepeiadenee — ^Territorial  limits. 

At  the  date  of  its  declaration  of  independence  (Msrch  2,  1836)  Texas  did 
not  assert  jurisdiction  over  lands  between  the  Nueces  and  Rio  Grande  embraced 
within  the  limits  of  the  State  of  Tamaulipas';  and  the  regularity,  as  complete 
legal  title,  of  grants  of  such  land,  made  by  the  State  of  Tamaulipas  after  that 
date,  and  before  Texas  claimed  jurisdiction  over  such  territory,  was  not  affected 
by  the  independence  of  Texas. 

4^4ra]at  by  Tamaulipas — ^Treaty — Statute. 

A  cprant  by  the  State  of  Tamaulipas  of  title  to  land  then  within  its  limits, 
now  in  Hidalgo  County,  Texas,  completed  by  placing  the  grantee  in  juridical 
possession  on  April  17,  1836,  whether  regarded  as  an  inchoate  and  equitable 
title  or  a  complete  legal  one,  was  included  within  the  'legitimate  titles'*  pro- 
tected by  such  treaty  and  the  subsequent  protocol  explaining  the  suppreflsion  of 
its  tenth  article,  and  was  within  the  protection  of  the  terms  of  the  treaty  of 
Guadalupe  Hidalgo,  and  of  the  Act  of  September  3,  1901,  for  adjudicating  such 
titles. 

5.— tejne. 

'  The  protocol,  supplementary  to  the  treaty  of  Guadalupe  Hidalgo,  if  referring 
only  to  complete  legal  titles  by  the  terms  "legitimate  titles  ...  in  Texas  up 
to  the  2d  day  of  March,  1836,"  did  not  exclude  from  protection  titles  subsequently 
made  complete  in  the  State  of  Tamaulipas,  since  that  was  not  a  title  **in  Texas" 
at  the  date  named. 

6. — Boundary — Calli. 

Calls  for  an  established  line  of  a  previous  survey  as  a  boundary  are  held 
to  prevail  in  this  case  over  those  for  course  and  distance,  though  resulting  in  a 
large  excess  in  the  survey. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon,  V.  L.  Brooks. 

B.  F.  Davidson,  Attorney  General,  and  T.  S.  Reese,  Assistant,  for 
appellant. — ^A  purported  grant  of  land  made  after  the  2d  day  of  March, 
1836,  within  the  present  territorial  limits  of  the  State  of  Texas  by  the 
authorities  of  the  State  of  Tamaulipas  is  an  absolute  nullity.  Coffee  v. 
Groover,  123  U.  S.,  1;  Board  of  Ld.  Com.  of  M.  C.  v.  Bell,  Dallam,  368; 
Trimble  v.  Sraithers,  1  Texas,  789;  Houston  V.  Robertson,  2  Texas,  16; 
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League  v.  De  Young,  2  Texas,  500 ;  Norton's  Succession  v.  Land  Com- 
missioners, 2  Texas,  358;  Kemper  v.  Victoria,  3  Texas,  138;  Jones  v. 
Borden,  5  Texas,  412 ;  McMullen  v.  Hodge,  5  Texas,  77. 

The  boundary  of  a  grant  will  be  located  by  a  call  for  course  and  dis- 
tance in  the  absence  of  evidence  showing  that  it  extended  to  a  natural 
object  or  a  marked  line  beyond  the  line  as  it  would  be  located  by  course 
and  distance.  Stafford  v.  King,  30  Texas,  273;  Booth  v.  Strippleman, 
26  Texas,  440;  Booth  v.  Fpshur,  26  Texas,  64;  Sanborn  v.  Guntor  & 
Munson,  84  Texas,  298;  Bigham  v.  McDowell,  69  Texas,  102;  Ayers  v. 
Watson,  113  IT.  S.,  606. 

J.  B.  Welk,  J.  C.  Sullivan  and  0.  R.  Scott,  for  appellee.— A  grant  of 
land  by  the  authorities  of  the  State  of  Tamaulipas,  Mexico,  at  any  time 
after  the  independence  of  Mexico  and  prior  to  the  19th  of  December, 
1836,  for  lands  situated  between  the  Nueces  and  Rio  Grande  Rivera 
and  below  a  line  drawn  from  the  northern  boundary  of  Webb  County, 
Texas,  to  the  mouth  of  Moros  creek  where  the  same  empties  into  the 
Nueces  River,  is  a  good  and  valid  grant  and  vested  in  the  grantee  a 
good  and  perfect  title  to  the  lands  so  granted.  Sayles*  Real  Estate 
Laws  of  Texas,  vol.  1,  sec.  155;  State  v.  Bustamente",  47  Texas,  320; 
State  V.  Cardinas,  47  Texas,  250;  State  v.  Cuellar,  47  Texas,' 295;  State 
V.  Sais,  60  Texas,  87 ;  State  v.  De  Leon,  64  Texas,  553. 

Prior  to  the  time  of  the  adoption  of  the  treaty  of  Guadalupe  Hidalgo, 
Juan  Garza  Diez  and  Pedro  Garcia  Trevino,  Mexican  citizens,  and  those 
holding  under  them,  had  acquired  a  property  right  founded  in  justice 
and  good  faith  and  based  upon  authority  competent  to  its  creation  in 
the  two  grants  of  land  involved  in  this  suit,  which  property  right  was 
protected  by  said  treaty.  Mitchell  v.  United  States,  9  Peters,  711; 
Strother  v.  Lucas,  12  Peters,  410;  United  States  v.  Reynes,  9  Howard, 
127. 

A  call  for  an  unmarked  line  in  the  prairie  will  control  a  call  for 
course  and  distance.  Stafford  v.  King,  30  Texas,  269-274 ;  Maddox  Bros. 
V.  Fenner,  79  Texas,  290,  292. 

FISHER,  Chief  Justice. — This  is  a  suit  in  the  nature  of  trespass 
to  try  title,  brought  by  the  State  under  the  Act  of  the  Legislature,  ap- 
proved September  3,  1901,  for  the  title  and  possession  of  a  certain  tract 
of  land  situated  in  Hidalgo  County,  Texas,  and  containing  about  ^1,847 
acres.  The  petition  is  in  the  usual  form  of  trespass  to  try  title,  and  was 
filed  on  the  7th  of  August,  1903. 

The  defendants  filed  a  general  denial  and  plea  of  not  guilty;  and 
they  also  specially  plead  under  the  Act  of  the  liCgislature  in  question, 
that  they  were  the  owners  in  fee  simple  of  the  tract  of  land  in  contro- 
versy, describing  the  same  by  metes  and  bounds,  which  comprises  two 
grants,  each  for  four  leagues,  one  known  as  the  El  Perdido,  granted  to 
Pedro  Garcia  by  the  State  of  Tamaulipas,  Republic  of  Mexico,  prior  to 
the  19th  of  December,  1836;  and  the  other  known  as  the  Vargas,  granted 
to  Juan  Garza  Diez,  by  the  State  of  Tamaulipas,  prior  to  the  19th  of 
December,  1836;  that  the  defendants^  title  had  its  origin  at  such  time 
as  to  come  within'the  protection  guaranteed  by  the  treaty  of  Guadalupe 
Hidalgo,  proclaimed  on  the  4th  day  of  July,  1848. 
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The  case  was  tried  before  the  court,  and  judgment  rendered  for  the 
defendants  for  the  land  described  in  their  answer. 

The  State  also  claimed  that  although  the  Vargas  and  El  Perdido 
called  for  the  northern  line  of  the  Santanita ;  that  the  south  boundary 
line  of ^  the  two  former  surveys  did  not  reach  the  Aorth  line  of  the 
Santanita,  for  the  reason  that  in  constructing  the  lines  of  the  Vargas  and 
El  Perdido  course  and  distance  from  their  north  established  comers 
would  not  reach  and  extend  to  the  Santanita ;  and  that  as  the  State  was 
entitled  by  virtue  of  locations  made  under  certificates  for  the  Texas 
and  Mexican  Railway  to  surveys  that  she  was  entitled  to  for  the  school 
fund  by  virtue  of  such  location,  that  she  was  entitled  to  recover  the 
lands  enabraced  within  the  claimed  vacancy.  In  other  words,  the  con- 
tention is  that  as  to  this  branch  of  the  case,  there  was  at  the  time  that 
the  locations  were  made,  a  vacancy  between  the  south  line  of  the  Vargas 
and  the  El  Perdido  on  the  one  hand,  and  the  north  line  of  the  Santanita 
on  the  other. 

We  find  the  following  facts :  That  there  were  locations  made  by  the 
State,  as  claimed.  It  is  also  admitted  that  the  appellees  hold  the  land 
described  in  their  answers  by  regular  chain  of  title  from  and  under 
Pedro  Garcia  and  Juan  Garza  Diez,  which  transfers  and  claims  of  title 
were  all  duly  recorded  in  Hidalgo  County.  The  title  of  the  appellees 
to  both  of  the  surveys  is  based  upon  decree  No.  24  of  the  State  of  Ta- 
maulipas,  of  date  October  19,  1833.  On  the  12th  day  of  August,  1835, 
Diez,  before  the  Ayuntamiento  of  Carmago,  denounced  four  square 
leagues  of  pasture  land  at  the  place  commonly  called  Vargas.  On 
August  13,  1835,  the  Ayuntamiento,  at  its  ordinary  session  resolved  to 
certify  that  Diez  had  a  good  deal  of  stock,  and  owned  no  pasture  land 
whereon  to  graze  the  same,  and  that  Diez  was  a  citizen  of  the  town  and 
had  not  emigrated  from  the  same  for  any  reason  whatever;  and  on  the 
14th  day  of  August,  he  also  denounced  to  the  constitutional  alcalde  the 
land  in  question,  stating  that  he  had  an  amount  of  stock  and  no  laiid  on 
which  to  keep  the  same,  with  the  statement  that  he  would  pay  the  ap- 
praised value,  and  with  the  request  for  a  measurement  and  demarkation. 
On  the  same  date  the  denouncement  was  presented  and  admitted  with 
an  order  that  it  be  proceeded  to  ocular  inspection  and  measurement  and 
demarkation  of  the  land,  after  having  duly  cited  the  contiguous  owners 
and  the  Surveyor  General  of  the  State.  On  the  15th  day  of  August,  1835, 
the  constitutional  alcalde  ordered  that  citation  issue  to  the  contiguous 
owners  and  the  surveyor  of  the  State,  Antonio  Canales,  and  that  the 
party  be  notified  to  appoint  an  appraiser  in  his  behalf,  together  with  the 
town  attorney,  who  had  been  appointed  appraiser  in  behalf  of  the  gov- 
ernment in  denunciations  of  the  nature  of  the  present  one,  both  of 
whom,  after  having  taken  the  oath  prescribed,  shall  appraise  the  land 
that  is  to  be  measured  and  demarked.  It  appears  that  appraisers  were 
appointed,  and  that  demarkation  and  appraisement  resulted  under  ocular 
inspection  and  examination  of  the  tract  called  Vargas,  and  that  such 
return  was  made  on  the  22d  day  of  August,  1835.  Among  other  calls 
indicating  the  demarkation  is  a  survey  on  the  west  named  the  Rucia, 
and  on  the  south  of  the  Santanita.  On  September  13,  1835,  it  was 
ordered  that  the  proceedings  be  delivered  to  the  state  surveyor,  in  order 
to  permit  him  to  draw  the  necessary  plan ;  that  on  said  day  the  sur- 
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veyor  returned  the  proceedings  with  the  necessary  plan,  to  which  is 
attested  that  the  four  square  leagues  of  pasture  land  measured  to  Diez 
are  worth  $40,  which  amount,  together  with  the  proceedings,  was  for- 
warded to  his  Excellency  the  Governor,  that  upon  examination  thereof 
he  may  order  thift  which  may  be  of  his  superior  pleasure.  The  plan  and 
survey  made  by  Canales,  who  was  the  Surveyor  General  of  the  State  of 
Tamaulipas,  places  the  form  of  the  survey  in  a  rectangle,  with  sub- 
stantially the  following  calls:  The  southwest  comer,  boundary  of  the 
Chapitito;  the  northwest  comer,  boundary  of  the  Calvo;  the  northeast 
comer,  boundary  of  the  Gallo ;  the  southeast  comer,  boundary  of  the  San 
Augustine  Montalveno.  This  boundary  line  is  bounded  on  the  west  by 
the  Bucia  tract,  on  the  south  by  the  Santanita,  on  the  north  by  the  El 
Cantada,  and  on  the  east  by  the  Perdido  tract.  These  are  the  boun- 
daries of  the  Vargas,  with  the  exception  of  the  distance  given  in  running 
from  the  different  corners.  On  the  15th  day  of  September,  1835,  the 
surveyor  made  his  return  of  the  field  notes  and  plat,  and  on  the  18th 
of  March,  1836,  his  receipt  for  $40,  the  purchase  price,  was  issued  to 
the  grantee  Diez,  and  on  the  24th  of  March,  1836,  the  Attomey  General 
declared  all  the  proceedings  regular  as  prescribed  by  the  colonization 
laws,  with  the  only  thing  remaining  to  be  done  the  approval  of  the 
Governor  in  all  of  its  parts,  and  to  issue  to  Diez  the  necessary  title  of 
ownership  and  order  the  alcalde  of  Carmago  to  place  him  in  possession. 
On  the  25th  day  of  March,  1836,  the  Governor  of  Tamaulipas  issued  the 
grant,  and  on  the  17th  day  of  April,  1836,  it  appears  from  the  evidence 
that  the  alcalde  placed  Diez  in  juridical  possession,  observing  the  usual 
form  then  in  existence  to  accomplish  that  purpose. 

Like  proceedings  were  had  in  the  grant  of  four  leagues  known  as  the 
El  Perdido  to  Pedro  Garcia.  July  20,  1835,  he  denounced  four  square 
leagues  at  a  place  called  Perdido.  On  the  16th  of  August,  1835,  the 
appraisers  were  appointed;  on  the  23d  of  August,  1835,  the  lands  were 
inspected;  on  the  next  day  they  were  surveyed;  on  the  15th  of  September, 
1835,  the  appraisers  valued  the  land  at  $10  per  league,  and  on  the  15th 
day  of  September,  1835,  the  alcalde  directed  the  proceedings  to  be  de- 
livered to  the  state  surveyor  that  he  might  draw  his  plan,  and  he  states 
that  the  amount,  $40,  together  with  the  proceedings,  were  forwarded 
to  his  Excellency  the  Governor.  The  Perdido  granted  to  Garcia  is  also 
in  the  form  of  a  rectangle  of  four  leagues,  with  the  following  boundaries : 
southwest  corner,  boundary  of  the  Calvo;  southeast  corner,  boundary 
of  the  Calvo;  northeast  comer,  boundary  of  the  Coyote;  northwest  cor- 
ner, boundary  of  the  Gallo.  Call  on  the  east  line  of  this  survey  is  for 
the  pond  of  the  Perdido.  This  pasture  land  is  bounded  on  the  west  by 
the  Vargas,  on  the  south  by  the  Santanita,  on  the  north  by  the  El 
Cantada,  and  on  the  east  by  the  Blanca.  Receipt  for  the  $40  was  issued 
March  18,  1836.  On  the  21st  of  March,  1836,  the  Attorney  General 
declared  all  the  proceedings  regular,  as  prescribed  by  the  colonization 
laws,  the  only  thing  remaining  for  the  government  to  do  is  to  appraise 
the  same,  and  to  deliver  to  the  petitioner  his  title.  The  grant  was  is- 
sued by  the  govemment  on  the  22d  day  of  March,  1836 ;  and  on  the  18th 
day  of  April,  1836,  with  the  usual  formalities  then  existing,  the  alcalde 
of  Carmago  placed  Garcia  in  juridical  possession  of  the  land. 

There  is  evidence  to  the  effect  that  Canales  usually  left  an  excess  in 
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the  Burveys  made  by  him^  and  at  one  point  the  surveyor  who  surveyed 
the  hind  subsequent  to  its  location  found  a  comer  establishing  a  common 
line  between  the  La  Bucia  grant  and  the  Santanita.  Tlie  Vargas  called 
for  the  La  Bucia,  and  the  evidence  shows  that,  constructing  the  two 
surveys  in  controversy  according  to  course  and  distance  running  south 
from  their  northern  comers,  there  would  be  an  excess  of  about  6000 
acres  in  the  two  surveys,  but  not  all  of  this  excess  would  lie  on  the 
southern  end  of  the  surveys,  but  some  would  exist  on  the  sidelines. 

It  is  contended  by  the  State  that  the  judgment  is  erroneous  for  the 
reason  that  the  grants  were  not  completed  prior  to  the  second  day  of 
March,  1836,  the  date  of  the  declaration  of  the  independence  of  Texas; 
and  that  as  prior  to  that  time  they  were  mere  incipient  or  imperfect  titles, 
which  had  no  standing  in  the  courts  of  this  State,  because  the  Act  of 
1901,  that  authorizes  the  confirmation  of  titles  in  the  territory  where 
these  lands  are  situated,  did  not  include  or  permit  the  adjudication  of 
equitable  titles;  that  the  grants  were  not  within  the  protection  of  the 
treaty  of  Guadalupe-Hidalgo,  which  by  virtue  of  the  terms  of  the  pro- 
tocol to  that  treaty,  the  protection  afforded  only  operated  upon  titles 
which  were  complete  before  the  second  day  of  March,  1836. 

It  is  provided  in  the  first  section  of  the  Act  of  the  special  session  of 
1901,  page  5,  providing  for  the  confirmation  and  for  testing  the  validity 
of  titles  within  the  boundaries  of  Texas,  where  the  tracts  in  controversy 
are  located,  "that  any  person  or  persons  who  may  be  the  original  grantee, 
heir,  legal  assign,  or  in  any  manner  the  owner  or  claimant  of  any  grant, 
tract  or  survey  of  land  or  part,  situated  between  the  Nueces  and  Bio 
Grande  Bivers,  and  below  a  line  drawn  from  the  northern  boundary  of 
Webb  County  to  the  mouth  of  Moros  creek,  where  the  same  empties  into 
the  Nueces  Biver,  and  emanating  or  claimed  to  have  emanated  from  the 
Spanish  or  Mexican  government,  and  having  its  origin  at  such  time  as 
to  be,  and  being  within  the  protection  guaranteed  by  tlie  treaty  of  Guada- 
lupe Hidalgo,  entered  into  between  the  United  States  and  Mexico,  and 
proclaimed  on  the  4th  day  of  July,  1848,  may  file  a  petition  in  the 
District  Court  of  Travis  County,  Texas,  against  the  State  of  Texas,  as 
defendant,  for  the  confirmation  of  the  title  thereto,  and  also  for  the  ad- 
judication of  his,  her  or  their  title,  right,  interest  or  claim  therein  and 
thereto,  as  against  the  State;  which  petition  shall  be  filed  with  the 
district  clerk  of  the  county  in  which  suit  is  brought,  at  least  twenty 
days  before  the  time  of  holding  the  next  succeeding  term  of  the  District 
Court  in  and  for  such  county,  and  shall  contain  a  full  description  of  the 
grant,  tract  or  survey  of  land  claimed,  setting  forth  particularly  its 
situation,  boundaries  and  extent,  and  the  ownership,  right,  interest  or 
cla4m  of  the  plaintiff  or  plaintiffs  and  each  of  them,  in  and  to  said 
land,  and  the  source  from  which  such  ownership,  right,  interest  or  claim 
emanates,  and  shall  accompany  and  file  with  such  petition  the  titles  or 
evidences  of  titles  or  right  or  true  copies  thereof,  and  if  in  a  foreign 
language,  in  addition,  true  translations  thereof,  under  which  the  same 
.  Is  held  or  claimed,  or  if  such  ownership,  right,  interest  or  claim  of 
plaintiff  does  not  have  its  origin  in  or  is  not  based  upon  such  written 
evidences  of  title,  right,  interest  or  claim,  then  a  statement  in  writing, 
setting  forth  substantially  the  facts  upon  which  said  ownership,  right, 
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interest  or  claim  is  based  and  of  which  it  consists ;  and  the  District  Court 
shall  thereafter,  at  a  regular  term  thereof  investigate  the  same  and  try 
said  cause  in  accordance  with  the  laws  of  nations,  the  laws,  usages  and 
customs  of  the  government  from  which  said  ownership,  right,  interest 
or  claim  emanates  or  is  derived,  and  the  constitution,  laws  and  treaties 
of  the  United  States  of  America,  and  of  this  the  State  of  Texas,  and  the 
principles  of  equity,  so  far  as  the  same  are  applicable,  and  if  in  accord- 
ance therewith  the  plaintiff,  or  plaintiffs,  as  the  case  may  be,  shall  by  a 
preponderance  of  the  testimony  show  that  he  is  entitled  thereto,  shall 
give  judgment  in  favor  of  such  plaintiff  or  plaintiffs  against  the  State, 
in  favor  of  and  for  the  confirmation  of  the  title  to  said  land,  describing 
the  same  by  metes  and  bounds,  or  in  favor  of  the  State  against  such 
claimant  qr  claimants,  as  the  facts  may  warrant.'*   • 

There  are  other  provisions  of  the  Act,  one  of  which  authorizes  the 
State  to  bring  suit.  It  is  insisted  that  this  Act  does  not  permit  the 
adjudication  of  imperfect  or  equitable  titles  asserted  by  the  claimant 
which  had  its  origin  under  the  Mexican  government.  It  is  true  that  this 
statute  in  question,  as  was  the  case  in  the  Acts  of  1860  and  1870,  does 
not  in  express  terms,  authorize  the  adjudication  and  confirmation  of 
imperfect  titles.  But  the  language  of  the  Act  in  effect  declares  that  the 
court  may  determine  and  adjudicate  the  right  or  title  of  a  claimant 
relying  upon  a  title  purporting  to  emanate  from  the»Mexican  govern- 
ment. The  language  here  is  about  the  same  as  that  contained  in  the 
Act  of  Congress  of  March  3,  1851,  passed  for  the  purpose  of  ascertaining 
and  settling  claims  to  lands  existing  in  California  derived  from  the 
Mexican  government.  Chief  Justice  Taney,  in  the  case  of  Fremont  v. 
The  United  States,  17  How.,  553,  in  construing  this  Act,  uses  this 
language :  "It  will  be  seen  from  the  quotation  we  have  made  that  the 
8th  section  embraces  not  only  inchoate  or  equitable  titles,  but  legal  titles 
also,  and  requires  them  all  to  undergo  examination  aad  be  passed  upon 
by  the  court.''  As  said  before,  the  language  used  in  the  Act  of  1901,  in 
its  terras  substantially  employs,  so  far  as  designating  the  character  of 
title  that  might  be  adjudicated,  similar  language  to  that  used  in  the  8th 
section  of  the  Act  of  Congress  of  1851 ;  and  the  construction  placed  upon 
that  act  by  the  Supreme  Court  of  the  United  States  in  the  Fremont  case 
is  applicable  to  the  Act  of  the  Legislature  under  which  this  present  claim 
was  adjudicated.  As  bearing  out  this  construction  it  is  not  reasonable 
to  suppose  that  the  Legislature  would  limit  the  jurisdiction  of  the  court 
to  passing  upon  merely  legal  titles,  which  became  perfect  and  absolute 
prior  to  the  time  that  Texas  declared  her  independence,  for  it  is  well 
settled  that  titles  that  had  reached  the  point  that  they  could  be  con- 
sidered as  final  and  legal  needed  no  protection  at  the  time  of  change  of 
government  from  the  treaty.  (Fremont  v.  United  States,  17  Howard, 
553;  Dent  v.  Emmeger,  14  Wall.,  308;  Ainsa  v.  New  Mexico  &  A. 
Railway,  175  U.  S.,  76. 

If,  as  contended  by  the  State,  the  title  was  merely  equitable,  and  was 
not  embraced  in  the  Act  of  1901,  the  courts  would  have  no  power  to 
adjudicate  and  establish  that  title,  for  it  is  too  well  settled  now  to  admit 
of  contradiction  that  equitable  rights  claimed  by  virtue  of  a  treaty  in 
the  territory  ceded,  can  not  be  adjudicated  and  established  by  the  courts 
until   the   political    department   provides   the   remedy.      (Trimble   v. 
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Smithers,  1  Texas,  789 ;  Leagae  v.  Toang,  2  Texas,  500 ;  Jones  v.  Bor- 
den, 5  Texas,  412;  McMillan  v.  Hodge,  5  Texas,  77;  Paschal  v.  Perez, 
7  Texas,  366.) 

In  Astiazaram  v.  Santa  Rita  Land  ft  Mining  Company,  148  U.  S., 
81,  the  oonrt  says :  *TJndoubtedly  private  rights  of  property  within  the 
ceded  territory  were  not  affected  by  the  change  of  sovereignty  and  juris- 
diction and  were  entitled  to  protection,  whether  the  party  had  full  and 
absolute  ownership  of  the  land,  or  merely  an  equitable  interest  therein 
which  required  some  further  act  of  the  government  to  vest  in  him  a 
perfect  title.  But  the  duty  of  providing  the  mode  of  securing  these 
rights  and  of  fulfilling  the  obligations  imposed  upon  the  United  States 
by  the  treaties,  belong  to  the  political  department  of  the  government, 
and  Congress  might  either  itself  discharge  that  duty  or  delegate  it  to 
the  judicial  department.'^    Citing  many  cases. 

The  Supreme  Court  of  the  United  States,  also  in  the  case  of  United 
States  y.  Santa  Fe,  165  U.  S.,  675,  states  that  the  duty  of  protecting 
imperfect  rights  of  property  under  treaties,  such  as  those  by  which  ter- 
ritory was  ceded  by  Mexico  to  the  United  States,  in  existence  at  the 
time  of  the  cession,  rests  upon  the  political  and  not  the  judicial  depart- 
ment of  the  government ;  and  to  the  extent  only  that  Congress  had  vested 
them  with  authority  to  determine  and  protect  such  rights  can  courts 
exercise  jurisdiction.  Where,  therefore,  a  tribunal  of  limited  jurisdic- 
tion is  created  by  Congress  to  determine  such  rights  of  property,  a  party 
seeking  relief  must  present  for  adjudication  a  case  clearly  within  the  Act, 
or  relief  can  not  be  given.''  Citing  authorities. 

This  doctrine  is  maintained  in  many  recent  decisions  of  that  court, 
among  which  is  United  States  v.  Sandoval,  167  U.  S.,  292 ;  Ainsa  v.  The 
United  States,  161  U.  S.,  218. 

In  the  construction  of  those  provisions  of  a  treaty  that  provide  for 
the  protection  of  property  of  owners  within  the  ceded  territory,  it  has 
been  uniformly  held  that  the  term  '^property"  embraces  all  rights, 
whether  legal,  equitable  or  imperfect.  (Strother  v.  Lucas,  12  Pet.,  435; 
Homsby  v.  United  States,  10  Wall.,  224.)  It  could  not  seriously  be 
contended  that  on  the  2d  day  of  March,  1836,  the  date  of  the  declara- 
tion, that  the  territory  where  the  property  is  situated  was  within  the 
limits  of  Texas,  or  that  the  mere  declaration  announced  upon  that  date 
could  affect  the  territory  where  these  lands  were  situated,  because  at  that 
time  that  portion  of  the  State  which  is  now  embraced  within  its  boun- 
daries was  a  part  of  the  State  of  Tamaulipas.  Texas  up  to  that  time 
had  not,  and  did  not  prior  to  the  19th  of  December,  1836,  ever  seriously 
assert  any  claim  or  right  that  her  boundaries  included  the  territory 
where  is  situated  the  land  in  controversy.  Then,  if  this  be  true,  we 
must  ascertain  and  determine  what  effect  the  protocol  of  the  treaty  of 
Guadalupe  Hidalgo  had  upon  the  territory  where  the  lands  in  question 
are  situated;  for  if  it  should  be  determined  that  it  was  not  the  inten- 
tion of  the  protocol  to  control  the  eighth  article  of  the  treaty,  or  to  af- 
fect titles  to  lands  emanating  from  the  State  of  Tamaulipas  prior  to  the 
time  that  Texas  had  ever  asserted  any  right  to  any  part  of  the  terri- 
tory of  the  State  of  Tamaulipas,  or  if  we  should  determine  that  the  ex- 
pression 'legitimate  titles"  mentioned  in  subdivision  2  of  the  protocol, 
was  not  intended  solely  to  apply  to  legal  titles  existing  prior  to  the 
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second  day  of  March^  1836^  then  under  the  principles  of  law  as  stated, 
that  should  apply  to  equitable  titles,  the  title  in  controyersy  should  be 
protected,  whether  the  grant  was  complete  or  imperfect  on  the  second 
day  of  March,  1836. 

The  facts  detailed  in  the  record  with  reference  to  the  steps  taken  to 
acquire  the  grants  from  the  government  of  Mexico,  clearly  show  that 
everything  necessary  to  be  done  was  done  at  a  time  when  the  State  of 
Tamaulipas  had  sole  and  exclusive  jurisdiction  over  the  territory  where 
the  lands  are  located,  and  the  title  became  perfect  at  a  time  when  such 
jurisdiction  existed.  Under  the  view  expressed  and  heretofore  stated 
and  hereafter  to  be  stated,  whether  we  regard  the  title  as  legal  or  equit- 
able, it  is  entitled  to  protection  under  the  facts  as  found  by  this  court. 

By  the  eighth  article  of  the  treaty  of  Guadalupe  Hidalgo,  it  is  provided 
that  property  of  every  kind  belonging  to  Mexicans  in  the  ceded  territory 
shall  be  inviolably  respected.  In  the  protocol  agreed  to  between  the  two 
governments  upon  the  suppression  of  the  tenth  article  of  the  treaty, 
as  originally  submitted,  and  which  protocol  was  an  agreement  reached 
by  the  government  upon  the  suppression  of  that  article,  it  is  provided 
that  "the  American  government  by  suppressing  the  tenth  article  of  the 
treaty  of  Guadalupe  Hidalgo,  did  not  in  any  way  intend  to  annul  the 
grants  of  land  made  by  Mexico  in  the  ceded  territories.  These  grants, 
notwithstanding  the  suppression  of  the  article  of  the  treaty,  preserve  the 
legal  value  which  they  may  possess,  and  the  grantees  may  cause  their 
legitimate  titles  to  be  acknowledged  before  the  American  tribunals.  Con- 
formably to  the  law  of  the  United  States,  legitimate  titles  to  every  de- 
scription of  property,  personal  and  real,  existing  in  the  ceded  territories, 
are  those  which  were  legitimate  titles  under  the  Mexican  law  in  Cali- 
fornia and  New  Mexico  up  to  the  13th  day  of  May,  1846,  and  in  Texas 
up  to  the  2d  day  of  March,  1836.'' 

It  is  contended  that  this  provision  of  the  protocol  is  a  limitation  upon 
the  general  terms  of  the  8th  article  of  the  treaty  that  so  far  as  Texas 
is  concerned,  it  was  the  intention  by  the  use  of  the  expression  **legiti- 
mate  titles"  to  only  protect  perfect  legal  titles  that  existed  in  Texas  on 
the  second  day  of  March,  1836.  We  have  not  been  able  to  find  any  case 
in  which  such  a  construction  has  ever  been  placed  upon  the  treaty;  but 
to  the  contrary,  it  has  been  inferentially  held  in  State  v.  Bustamente, 
47  Texas,  321 ;  State  v.  Sais,  47  Texas,  309,  and  other  Texas  cases  on 
the  same  lines  that  might  be  mentioned,  that  steps  taken  to  acquire  title 
subsequent  to  the  2d  day  of  March,  1836,  could  be  considered  in  deter- 
mining whether  such  equities  were  shown  as  would  authorize  the  court 
to  decree  confirmation  in  favor  of  the  claimant.  The  court  evidently  in 
those  cases  had  before  them  the  treaty  between  this  government  "and 
Mexico  and  the  protocol,  which  is  a  part  of  the  treaty.  And  in  the 
Bustamente  case  it  is  stated  that  the  title  offered  by  the  claimant  in 
that  case  was  excluded  upon  the  ground  that  it  was  executed  at  a  time 
at  which  Mexico  had  lost  her  jurisdiction  over  the  territory  where  the 
lands  were  situated;  and  the  location  of  the  lands  considered  in  those 
cases  and  other  similar  cases,  was  within  the  State  of  Tamaulipas ;  and 
in  that  case  the  intimation  is  clear  that  if  the  equitable  steps  had  been 
complete,  or  the  title  had  been  finally  issued  prior  to  the  19th  day  of 
December,  1836,  or  possibly  prior  to  1846,  when  the  American  govern- 


1906.]  Statk  of  Texas  v.  Russell.  21 

ment  by  its  armed  occupation  assumed  jurisdiction  oyer  that  portion  of 
the  country  where  the  land  is  situated,  such  titles  would  have  been  con- 
firmed. 

In  cases  brought  before  the  Supreme  Court  of  the  United  States  in 
passing  upon  titles  emanating  from  the  Mexican  government  to  lands 
situated  in  California,  we  have  found  no  instance  in  which  the  expres- 
sion **legitimate  titles'*  used  in  the  protocol,  was  held  to  mean  a  per- 
fect grant  existing  on  the  13th  day  of  May,  1846.  But  upon  the  con- 
trary, that  court  has  held  that  protection  would  be  afforded  to  titles 
emanating  subsequent  to  that  date  up  to  the  7th  day  of  July,  1846,  the 
time  when  the  American  troops  captured  Monterey,  the  then  capital  of 
California,  and  by  virtue  of  such  occupancy  became  the  masters  of  that 
territory  and  assumed  jurisdiction  over  it.  (Steams  v.  United  States, 
73  U.  S.,  594;  Homsby  v.  United  States,  10  Wall.,  224;  More  v.  Stein- 
bach,  127  U.  S.,  70;  United  States  v.  Pens,  176  U.  S.,  600.) 

The  terms  "grants^  and  'legitimate  titles,'*  employed  in  the  protocol, 
we  do  not  think  mean  an  absolute  perfect  grant  existing  on  the  2d 
day  of  March,  1836,  in  Texas,  and  on  the  13th  day  of  May,  1846,  in 
California.  The  meaning  conveyed  by  the  expression  'legitimate  titles" 
could  not  be  held  to  mean  that  it  related  to  a  stronger  title  than  would 
be  implied  from  the  use  of  the  word  "grants.'*  Now  the  expression 
"grants"  that  is  employed  in  treaties,  comprehends,  says  the  Supreme 
Court  of  the  United  States,  in  Strother  v.  Lucas,  12  Pet.,  435,  "not  only 
those  which  are  made  in  form,  but  also  any  concession,  warrant,  order 
or  permission  to  survey,  possess  or  settle,  whether  evidenced  by  writing 
or  parol,  or  presumed  from  possession.'*    Citing  authorities. 

The  article  quoted  in  the  protocol  expressly  states  that  it  is  not  the 
purpose  by  the  suppression  of  the  10th  article  to  annul  grants,  and  that 
those  grants,  notwithstanding  the  suppression  of  the  article  of  the 
treaty,  preserve  the  legal  value  which  .they  may  possess ;  and  the  grantees 
may  cause  their  legitimate  titles  to  be  acknowledged  in  the  American 
tribunals.  The  words  ^legitimate  titles"  as  here  used,  in  the  subsequent 
portion  of  the  protocol  quoted,  mean  titles  that  are  comprehended  in 
the  term  "grant** ;  and  when  we  have  ascertained  that  the  construction  of 
the  term  "grant**  as  employed  in  treaties,  embraces  all  character  of 
titles,  legal  or  equitable,  it  reflects  the  sense  and  meaning  in  which  the 
term  ^legitimate  titles**  was  intended  to  be  employed.  The  case  cited 
was  decided  by  the  Supreme  Court  of  the  United  States  in  1838,  about 
ten  years  prior  to  the  execution  of  the  treaty  of  Guadalupe  Hidaljo; 
and  it  is  reasonable  to  assume  that  the  term  "grant**  employed  in  the 
treaty,  would  be  and  should  be  given  a  construction  and  application  that 
had  been  previously  determined  by  the  Supreme  Court.  Therefore  we 
reach  the  conclusion  that  the  expression  'legitimate  titles**  does  not  mean 
merely  to  embrace  titles  that  had  become  absolute  and  legal,  but  also  was 
intended  to  apply  to  equitable  titles  existing  at  that  date,  which,  if  there 
had  been  no  change  of  sovereignty,  would  thereafter  have  become  per- 
fect, if  the  steps  had  been  taken  to  acquire  the  legal  title,  and  the  equi- 
ties had  become  so  perfect  that  the  claimant  could  have  demanded  the 
legal  title  prior  to  the  time  that  Texas  or  the  United  States  government 
assumed  jurisdiction  over  the  territory  where  the  lands  may  be  situated. 
The  fact  is  too  well  settled  now  to  admit  of  dispute,  but  that  the  eastern 
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boundary  of  Tamaulipas  extended  to  the  Nneces  Biver,  inclnding  the 
land  in  controversy,  at  least  up  to  the  19th  day  of  December,  1836,  when 
Texas  by  an  Act,  undertook  to  extend  her  boiuidaries  to  the  Sio  Grande 
River.  It  is  not  necessary  for  us  to  determine  whether  her  mere  paper 
title  to  such  extension  was  valid,  and  whether  Tamaulipas  did  not,  prior 
to  the  occupation  by  the  American  troops  in  1846,  lose  her  jurisdiction 
over  the  territory  lying  between  the  Rio  Grande  and  the  Nueces,  for  all 
of  the  proceedings  in  this  case,  the  equitable  steps  taken  to  acquire  title, 
as  well  as  the  issuance  of  the  legal  title,  occurred  prior  to  the  19th  of 
December,  1836. 

Escandon,  as  early  as  1749,  on  his  mission  of  pacification  and  settle- 
ment of  the  territory  subsequently  known  as  New  Santander,  reached  the 
Rio  Grande  River  in  that  year,  and  dispatched  Capt.  Nusterra  to  form 
a  settlement  on  the  Nueces  River;  and  since  then  the  lands  lying  between 
the  lower  Rio  Grande  and  the  lower  Nueces  Rivers  have  been  regarded 
as  a  part  of  the  province  of  New  Santander,  and  subsequently  the  State 
of  Tamaulipas.  Austin's  map  prepared  in  1836,  places  the- eastern  line 
of  Tamaulipas  at  the  Nueces  River.  Its  eastern  boundary  and  location 
as  existing  at  this  stream  is  recognized  in  the  case  of  State  v.  Cardinas, 
47  Texas,  252;  State  v.  Sais,  47  Texas,  309;  Texas  &  M.  Ry.  Co.  v. 
Locke,  74  Texas,  387;  State  v.  Bustamente,  47  Texas,  321.  In  this  lat- 
ter case  it  is  in  effect  held  that  the  jurisdiction  of  Tamaulipas  extended 
over  this  territory,  at  least  until  the  19th  of  December,  1836,  if  not  to 
1846,  at  which  time  the  claim  of  Texas  was  perfected  by  acts  of  posses- 
sion, and  from  that  time  such  jurisdiction  was  lost  to  the  State  of 
Tamalipas. 

Now,  if  we  should  give  the  effect  to  the  protocol  as  contended  for  by 
the  appellant,  that  is  that  it  only  undertook  to  protect  legal  titles 
existing  in  Texas  on  the  second  day  of  March,  1836,  it  would  not  result 
in  disturbing  the  title  of  appellees.  The  protocol  only  undertakes  to 
relate  to  titles  existing  in  Texas  on  the  second  day  of  March,  1836. 
This  is  an  express  declaration  that  relates  to  titles  existing  in  Texas 
upon  that  date;  and  it  would  be  doing  violence  to  the  rules  of  con- 
struction to  say  that  it  applies  to  lands  and  to  portions  of  that  part  of 
the  ceded  territory  which  did  not  belong  to  Texas,  but  belonged  to 
some  other  of  the  Mexican  states.  As  before  said,  confessedly  the 
territory  within  which  these  lands  are  situated  was  indisputably  a  part  of 
the  State  of  Tamaulipas  on  the  second  day  of  March,  1836,  and  there  was 
not,  and  up  to  that  time  had  not  been  any  recognized  right  of  Texas  to 
this  portion  of  the  country.  The  purpose  and  object  of  this  provision  of 
the  protocol  was,  as  said,  merely  to  affect  lands  located  in  Texas  at  the 
date  of  the  declaration  of  independence,  to  wit:  March  2,  1836.  And 
it  certainly  could  not  be  contended  that  this  provision  affected  the 
lands  in  question  because,  as  said  before,  it  is  beyond  dispute  that  they 
were  not  located  in  Texas  at  that  time,  but  were  within  the  limits  of 
the  State  of  Tamaulipas.  Consequently,  taking  this  view  .of  the  question, 
the  protocol  could  not  be  intended  to  operate  as  a  limitation  upon  the 
protection  afforded  by  the  eighth  article  of  the  treaty,  which  broadly 
embraces  all  property,  and  protects  all  rights  of  Mexicans  within  any 
portion  of  the  ceded  territory.  Therefore,  upon  the  main  question  in- 
volved in  the  case,  that  is,  the  validity  of  these  grants,  we  must  hold 
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that  there  was  no  error  in  the  ruling  of  the  trial  court  in  rendering 
judgment  against  the  State,  and  in  confirming  the  grants. 

The  other  question  to  be  considered  is  one  of  boundary.  We  have, 
in  a  limited  way,  stated  the  evidence  bearing  upon  this  question  and  the 
contention  of  the  State.  The  two  grants  call  for  the  Santanita  as  their 
south  boundary  line.  In  reaching  this  point  the  distance  falls  short 
when  the  surveys  are  constructed  from  the  calls  establishing  the  northern 
line  of  the  surveys.  The  testimony  shows  that  Canales,  the  Surveyor- 
General,  who  did  the  surveying  in  this  instance,  as  a  general  thing  so 
located  grants  as  to  create  an  excess.  There  is  some  evidence  in  the 
record  by  which  the  north  line  of  the  Santanita  can  be  identified.  In 
Haddox  Bros.  v.  Fenner,  79  Texas,  390,  it  is  in  effect  held  that  the 
call  for  the  line  of  another  survey  would,  in  certain  instances,  prevail 
over  course  and  distance;  and  we  are  not  prepared  to  say  that  in  this 
case  the  court  did  not  properly  apply  to  the  facts  the  rule  announced 
in  the  case  referred  to.  In  that  case  it  is  also  held  that  the  mere  fact 
that  a  great  excess  would  exist  in  extending  the  line  to  the  survey 
called  for,  would  not  militate  against  the  construction  that  the  court 
gave  to  the  calls.  Now  the  excess  in  that  case  was  greater  in  proportion 
to  the  mimber  of  acres  called  for  in  the  survey,  than  is  the  case  of  the 
excess  shown  to  exist  in  the  case  before  us.  Furthermore,  if  there 
should  be  any  doubt  as  to  which  of  the  calls  should  prevail,  that  for 
course  and  distance  or  that  for  the  north  line  of  the  Santanita,  it 
should  be  resolved  in  favor  of  the  long  asserted  right  under  the  juridical 
possession  which  is  shown  in  this  case. 

In  the  United  States  v.  Pico,  72  U.  S.,  540,  it  is  held  that  in  the 
absence  of  controlling  calls,  the  extent  of  the  grant  is  only  subject  to 
the  power  of  the  Governor  under  the  colonization  laws,  and  when  there 
is  any  doubt  about  the  intention  to  include  all  the  land  within  the 
boundary  it  will  be  removed  by  the  juridical  possession  delivered  to  the 
grantee.  There  is  some  evidence  relating  to  the  act  of  juridical  posses- 
sion, which  would  justify  the  conclusion  that  it  extended  to  the  north 
line  of  the  Santanita;  and  whatever  doubts  at  this  late  date  could  he 
indulged  in  with  reference  to  which  of  the  calls  should  prevail,  should 
be  resolved  in  favor  of  that  construction  that  would  include  and  em- 
brace the  land  determined  by  the  act  of  furidical  possession. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  H.  Finks  et  al.  v.  J.  W.  D.  Hollis. 

Decided  January  18,  1906. 

Iw— Practice  on  Appeal. 

Questions  not  raised  in  the  trial  court  can  not  be  urged  on  appeal. 

8.— Patent— Yacanoy— Evidence. 

In  an  action  to-  cancel  notes  and  recover  back  payments  for  purchase  money 
of  land,  on  the  ground  that  the  vendor  had  no  title,  where  the  latter  had  under- 
taken to  establish,  by  judgment,  the  fact  that  the  land  was  vacant  and  subject 
to  his  location,  he  could  not  establish  the  fact  of  such  vacancy  merely  by  show- 
ing that  he  afterwards  had  procured  patent  on  his  location. 
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S.-^OtmeellatioiL— Mistake— Fraud. 

An  action  for  rescission  and  cancellation  of  notes  on  the  ground  of  mistake 
on  the  part  of  plaintiff,  induced  by  the  representations  of  defendant,  is  based  on 
fraud,  not  on  mutual  mistake,  and  a  charge  permitting  recovery,  on  the  ground 
that  the  contract  was  made  by  mistake  on  the  part  of  plaintiff,  was  unwar- 
ranted. 

4. — Charge — Conflict. 

An  erroneous  charge  is  not  cured  by  giving  a  proper  charge  conflicting 
with  it. 

Appeal  from  the  County  Court  of  McLennan.  Trial  below  before 
Hon.  G.  B.  Gerald. 

Clark  it  Bolinger  and  Alfred  Aheel,  for  appellants. 

N.  B.  Williams  and  TF.  H.  Forrester,  for  appellee. 

ClarJc  &  Bolinger  and  Alfred  Aheel,  for  appellants. — ^The  evidence 
absolutely  failed  to  show  that  these  appellants  in  any  maimer  whatso- 
ever made  any  false  or  fraudulent  representations  to  the  appellee,  or 
induced  him  to  execute  said  notes  sought  to  be  cancelled  through  any 
fraud  or  deceit.  Kellum  v.  Smith,  18  Texas,  849;  Giddings  v.  Steele, 
28  Texas,  758;  Texas  &  P.  Ry.  Co.  v.  Burke,  1  App.  C.  C.  (White  & 
W.),  sec.  946;  Blythe  v.  Speake,  23  Texas,  435. 

The  court  erred  in  rendering  judgment  against  defendant  for  a 
cancellation  of  said  notes  and  the  recovery  of  money  heretofore  paid 
thereon,  because  the  plaintiff  failed  and  refused  to  make  any  lender 
to  the  defendants  or  reconveyance  of  said  land  for  which  said  notes 
were  executed ;  but  still  held  in  their  hands  the  warranty  deed  of  these 
defendants.  Stewart  v.  H.  &  T.  C.  R.  R.  Co.,  62  Texas,  249 ;  Paul  v. 
Chenault,  59  S.  W.  Rep.,  579;  AUcom  v.  Sweeny,  Dallam,  495,  496; 
Teas  V.  McDonald,  13  Texas,  357;  Fitzhugh  v,  Franco-Texas  liand 
Co.,  81  Texas,  314;  Culbertson  v.  Blanchard,  79  Texas,  493;  Ogbum 
V.  Whitlow^  80  Texas,  239;  Demaret  v.  Bennett,  29  Texas,  267;  Groes- 
beck  V.  Harris,  82  Texas,  417;  Rancho  Bonita  L.  &  L.  S.  Co.  v.  North, 
92  Texas,  75. 

It  conclusively  appeared  from  the  testimony  that  the  appellee  suffer- 
ed no  injury  on  account  of  the  execution  and  payment  of  said  notes 
to  appellants,  whether  executed  through  fraud  or  mistake,  because  un- 
der the  contract  of  1890  these  appellants  necessarily  worild  have  re- 
covered said  land  and  been  entitled  to  recover  the  contract  price  therefor 
against  the  appellee,  to  wit:  $7.00  per  aero.  State  v.  Galveston  City 
Co.,  38  Texas,  34 ;  Bremond  v.  McLean,  45  Texas,  18 ;  Moore  v.  Cross, 
87  Texas,  561;  McCall  v.  Sullivan,  1  App.  C.  C.  (White  &  W.),  11; 
Read  v.  Chambers,  45  S.  W.  Rep.,  742. 

The  court  erred  in  giving  special  charge  asked  by  plaintiff  to  the 
effect  that  if  plaintiff  executed  the  notes  and  paid  the  money  under 
a  mistake,  he  .was  entitled  to  recover,  because  the  plaintiff's  testimony 
did  not  show  that  the  defendants  falsely  or  fraudulently  induced  him 
to  execute  said  notes  or  made  any  false  representations  about  said 
original  contract,  and  it  is  wholly  immaterial  as  a  matter  of  law  what 
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the  plaintiff  beliered,  he  would  not  be  entitled  to  leflcind  a  yalid  ooatract 
which  he  had  the  legal  right  to  make  with  the  defendants,  and  which 
he  did  make,  as  shown  by  the  proof  in  this  cause,  unless  the  defend- 
ants caused  him  by  false  representations  to  so  enter  into  such  contract 
Edwards  v.  Dickson,  66  Texas,  615;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Gormley,  27  S.  W.  Rep.,  1063;  Missouri,  K.  &  T.  Ry.  Co.  v.  Woods, 
25  S.  W.  Rep.,  741;  Taffinder  v.  Merrill,  18  Texas  Civ.  App.,  664, 
45  S.  W.  Rep.,  477;  Burnett  v.  Lambach,  39  S.  W.  Rep.,  1016;  Wil- 
Hams  V.  Rand,  9  Texas  Civ.  App.,  636,  30  S.  W.  Rep.,  509;  Clack  v. 
Wood,  14  Texas  Civ.  App.,  400,  37  S.  W.  Rep.,  189. 

N.  B,  WUliams  and  W.  H.  Forrester,  for  appellee.— The  court  did 
not  err  in  refusing  appellants  a  new  trial  herein  for  the  reason  com- 
plained of  in  appellant's  first  assignment  of  error,  because  appellee  was 
entitled  to  the  relief  sought  whether  appellants  actually  lied  to,  deceived 
or  defrauded  appellee  or  not.  If  both  were  acting  under  a  mistake 
of  fact  and  appellee  parted  with  his  property  to  appellants  without 
any  consideration  in  law  then  appellee  was  entitled  to  recover  whether 
there  was  intentional  fraud  committed  by  appellants  or  not.  If  appel- 
lants by  their  general  conduct,  actions  or  misrepresentations,  misled 
and  deceived  appellee  and  induced  him  to  part  with  his  property,  then 
appellants  were  guilty  of  fraud  and  said  action  of  the  court  is  cor- 
rect under  either  or  all  of  the  above  conditions.  Culbertson  v. 
Blanchard,  79  Texas,  491;  Bancho  Bonito  L.  &  L.  S.  Co.  v.  North, 
92  Texas,  76;  Alston  v.  Richardson,  61  Texas,  6;  City  Bank  of  H.  v. 
National  Bank,  46  Texas,  217;  Mitchell  v.  Zimmerman,  4  Texas, 
79:  Texas  Elevator  A  C.  Co.  v.  Mitchell,  28  S.  W.  Rep.,  49;  Mayes  v. 
McElroy,  10  Texas  Ct  Rep.,  632. 

If  it  was  necessary  in  order  for  plaintiff  below  to  recover  to  have 
tendered  in  his  pleadings  the  deed  for  cancelation,  and  he  failed  to  do 
80,  then  defendant  below  should  have  filed  a  special  demurrer  to  this 
defect  in  the  plaintiffs  pleadings  and  upon  the  same  being  overruled 
by  the  court,  excepted  and  taken  his  bill,  and  failing  to  do  this  he 
can  not  be  beard  to  raise  this  point  after  the  trial  and  evidence  has 
closed.  Moore  v.  Cross,  26  S.  W.  Rep.,  126;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Preston,  74  Texas,  183;  Tillman  v.  Fletcher,  78  Texas,  676. 

The  tender  of  a  deed  for  cancellation  in  a  court  without  jurisdiction 
to  cancel  would  be  useless  and  should  not  be  required.  Hollis  v.  Finks, 
34  Texas  Civ.  App.,  12,  8  Texas  Ct.  Rep.,  680 ;  Crawford  v.  Sandridge, 
75  Texas,  384;  Mixan  v.  Grove,  69  Texas,  676;  City  of  Victoria  v. 
Schott,  9  Texas  Civ.  App.,  334. 

The  tender  of  a  worthless  deed,  or  one  that  is  virtually  canceled  by 
this  suit  should  not  be  required  in  the  suit  in  which  it  is  virtually 
canceled.  Reed  v.  Chambers,  46  S.  W.  Rep.,  743;  Miller  v.  Barber, 
66  N.  T.,  668;  Mixan  v.  Grove,  59  Texas,  576. 

Appellee  should  not  be  required  to  reestablish  former  conditions  of 
an  old  abandoned  suit  when  he  had  no  control  over  the  suit  and  was 
in  no  way  responsible  for  the  changed  conditions,  especially  when  ap- 
pellants' own  wrong  was  the  cause  of  the  change. 

An  Appellate  Court  should  not  attempt  to  say  what  would  have  been 
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the  result  of  a  land  suit  fifteen  years  ago  that  was  never  tried,  without 
some  evidence  of  the  merit  or  demerit  of  the  litigation.  Nor  should 
an  Appellate  Court  say  whether  a  contract  entered  into  between  parties 
in  reference  to  a  lawsuit  about  which  the  court  knows  nothing  was  neces- 
sary or  advantageous  to  either  of  the  parties.  Courts  should  be  resorted 
to  to  enforce  contracts  and  not  to  make  them.  Appellee  is  entitled  to 
the  relief  sought  if  he  suifered  any  injury,  where  he  acted  under  the 
mistaken  belief  that  appellants  had  executed' their  part  of  the  contract 
sued  on,  whether  the  mistake  grew  out  of  an  innocent  or  a  willful  fail- 
ure on  the  part  of  appellants  to  make  the  facts  known  to  appellee. 
Mitchell  V.  Zimmerman,  4  Texas,  79;  Texas  Elevator  &  C.  Co.  v. 
Mitchell,  28  S.  W.  Bep.,  49;  Kamirez  v.  Barton,  41  S.  W.  Rep.,  510; 
Smith  V.  Fly,  24  Texas,  350. 

We  submit  to  the  court  that  special  charge  No.  1  asked  by  the  plain- 
tiff below,  is  a  brief,  succinct  and  clear-cut  presentation  of  the  law  in 
this  case.  Appellantsi  say  in  their  remarks  in  this  case  that  it  is  im- 
material which  of  the  charges  is  correct,  that  if  they  are  conflicting  they 
confused  the  jury  and  hence  would  work  a  reversal  of  the  case.  We 
differ  with  appellants  upon  this  point  and  think  it  very  material  which 
of  the  charges  is  correct.  Appellants  certainly  would  not  be  heard 
to  complain  of  an  erroneous  special  charge  asked  by  themselves.  Appel- 
lant had  a  right  to  have  the  jury  properly  charged  as  to  the  law  upon 
this  particular  phase  of  the  case,  and  we  should  not  be  allowed  to  suffer 
for  the  errors  committed  by  appellants,  especially  when  the  conflict 
complained  of  must  have  confused  the  jury  to  their  interest  if  at  all. 
Alston  V.  Richardson,  51  Texas,  6 ;  City  Bank  of  H.  v.  National  Bank, 
45  Texas,  217;  Loper  v.  Robinson,  64  Texas,  616;  Blum  v.  Light,  81 
Texas,  422 ;  Mitchell  v.  Zimmerman,  4  Texas,  79 ;  Texas  Elevator  &  C. 
Co.  V.  Mitchell,  28  S.  W.  Rep.,  49 ;  Ramirez  v.  Barton,  41  S.  W.  Rep., 
510;  Smith  v.  Fly,  24  Texas,  350;  International  &  G.  N.  Ry.  Co.  v. 
Sein,  33  S.  W.  Rep.,  659;  International  &  G.  N.  Ry.  Co.  v.  Sein,  89 
Texas,  66;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Dodd,  27  S.  W.  Rep.,  227  5 
City  of  San  Antonio  v.  Ostrom,  18  Texas  Civ.  App.,  678,  45  S.  W.  Bep., 
962;  Mayes  v.  McElroy,  10  Texas  Ct.  Rep.,  632. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  case, 
the  former  decision  being  reported  in  HoUis  v.  Finks,  34  Texas  Civ. 
App.,  12,  8  Texas  Ct.  Rep.,  680.  At  the  last  trial  verdict  and  judgment 
were  rendered  for  the  plaintiff,  and  the  defendants  have  appealed. 

The  verdict  of  the  jury  is  assailed  by  the  first  assignment  of  error, 
the  contention  being  that  no  sufficient  proof  of  misrepresentations  was 
made.  As  we  reverse  the  case  upon  another  ground  we  do  not  rule  on 
this  assignment. 

Under  the  second  assignment  of  error,  it  is  contended  that  the  plain- 
tiff was  not  entitled  to  the  equitable  relief  sought  because  he  failed  to 
tender  to  the  defendants  a  reconveyance  of  the  land  for  which  the  notes 
were  executed,  and  still  holds  the  defendants'  warranty  deed  for  the 
land.  That  question  was  not  raised  in  the  court  below,  and  for  that 
reason,  it  can  not  be  urged  on  appeal.  (Williams  v.  Wright,  20  Texas, 
603;  Moor  v.  Moor,  24  Texas  Civ.  App.,  153.) 
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What  has  just  been  said  concerning  the  second  assignment,  disposes 
of  the  third,  which  presents  a  similar  question  not  raised  in  the  trial 
court. 

The  point  raised  by  the  fourth  assignment  of  error  is  decided  against 
the  appellants.  In  our  opinion  the  contract  of  1890  placed  the  burden 
upon  the  defendants  to  show  that  tlie  land  referred  to  was  vacant  and 
to  establish  that  fact  by  a  judgment  in  the  suit  then  pending,  whereupon 
the  plaintiff  would  have  the  right,  and  would  be  required,  to  purchase 
the  land  at  $7  per  acre.  The  fact  that  the  defendants  thereafter  pro- 
cured a  patent  to  the  land  should  not  be  held  to  conclusively  establish  the 
existence  of  the  vacancy. 

At  the  request  of  the  plaintiff,  the  court  instructed  the  jury  as  fol- 
lows :  "If  you  believe  from  the  evidence  that  plaintiff  executed  any  notes 
or  paid  any  money  upon  the  mistake  of  fact  that  the  defendant  had 
complied  with  the  written  contract  sued  on,  and  that  said  notes  were 
executed  or  said  money  paid  by  the  plaintiff  upon  the  mistaken  belief 
that  he  was  indebted  to  the  defendants  herein,  and  in  truth  and  in  fact, 
plaintiff  owed  defendants  nothing,  then  and  in  that  event  you  will  find 
for  plaintiff  for  such  money  so  paid  and  said  notes  so  executed." 

This  instruction  was  in  conflict  with  another  given  at  the  request 
of  defendants  to  the  effect  that  the  plaintiff  would  not  be  entitled  to 
recover  unl^s  one  or  more  of  the  defendants  made  false  representations 
to  him,  and  thereby  induced  him  to  execute  the  notes  sought  to  be  can- 
celed. The  charge  complained  of  should  not  have  been  given.  Neither 
law  nor  equity  will  relieve  against  mistakes,  unless  they  are  mutual  or 
unless  the  mistake  relied  on  for  relief  was  brought  about  by  the  con- 
duct of  the  opposite  party.  The  plaintiff  does  not  allege  in  his  petition 
that  there  was  any  mutual  mistake,  but  does  allege  that  he  entered  into 
the  contract  and  executed  the  notes  sought  to  be  canceled  upon  a  mis- 
take existing  in  his  mind  and  superinduced  by  conduct  of  the  defendants. 
Such  plea  presents  the  issue  of  fraud  only.  The  charge  complained  of 
authorized  a  verdict  for  the  plaintiff,  if  the  notes  were  executed  by  him 
because  of  ^  mistake  on  his  part,  although  the  mistake  may  not  have 
been  caused  by  conduct  of  the  defendants.  This  was  error  and  the  error 
was  not  cured  by  giving  another  special  charge  which  correctly  stated 
the  law  and  conflicted  with  the  one  complained  of.  (San  Antonio  & 
A.  P.  Ry.  CfJ.  v.  Eobinson,  73  Texas,  277;  Baker  v.  Ashe,  80  Texas, 
356.) 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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C.  E.  K.  King  v.  Fortunata  Battaglia,  Executrix,  et  al. 

Decided  January  18,  1005. 

1. — Will — ^Administration — Jurisdiction  of  County  Court — Chans^e  of  Character 

of  Administration. 

Though  an  independent  executor  has  qualified  and  commenced  to  administer 
the  estate,  the  County  Court  may,  upon  application  by  the  executor,  set  aside  the 
provision  in  the  will  appointing  him  executor,  and  niake  him  administrator  with 
the  will  annexed,  acting  under  orders  of  court.  . 

2. — Same— Jurisdiction  of  County  Court — Collateral  Attack — ^Appeal. 

A  creditor,  having  presented  his  claim  to  such  administrator,  and  having  had 
it  entered  upon  the  claim  docket  and  approved  by  the  County  Court,  and  having 
appealed  from  its  action  in  classifying  the  claim  to  the  District  Court,  he  can  not, 
on  appeal  to  the  Court  of  Civil  Appeals,  attack  collaterally  the  authority  of  the 
County  Court  to  change  the  character  of  administration,  nor  the  order  setting 
aside  to  the  widow  and  children  allowance  for  support,  and  for  homestead,  from 
which  he  had  not  appealed. 

3. — ^Brief — ^Assignments  of  Error — ^Rules  of  Court. 

Assignments  of  error  relating  to  various  conclusions  of  law  by  the  court, 
the  admission  in  evidence  of  certain  orders  and  decrees  of  the  Probate  Court,  and 
the  testimony  of  a  certain  witness,  which  are  copied  into  the  brief  one  after  the 
other,  and  submitted  as  propositions,  can  not,  under  rule  30  for  Qourts  of  Civil 
Appeals,  be  considered. 

4. — ^Administration — Priority  of  Claimsr— Estoppel. 

The  widow  of  deceased,  who,  while  acting  in  her  official  capacity  as  execu- 
trix, allowed,  without  any  consideration  to  herself  or  her  minor  children,  the 
claim  of  a  creditor  who  held  a  deed  of  trust  lien  on  land  of  the  estate,  was  not 
estopped  from  afterwards,  when  the  character  of  her  administration  was  changed 
from  that  of  independent  executrix  to  administratrix  acting  under  orders  of 
court,  urging  the  priority  of  claims  for  widow's  allowance,  funeral  expenses,  ex- 
penses of  last  illness,  and  attorney  fees  incurred  in  administering  the  estate. 

5. — Same — Same — ^Evidence — ^Pleading — ^Harmless  Error. 

In  determining  the  priority  of  claims,  testimony  that  the  approval  of  such 
claim  by  the  independent  executrix  was  not  based  on  any  consideration  to  make 
it  binding  as  a  waiver  of  her  personal  rights,  or  those  of  her  children,  was  ad- 
missible, though  pleas  of  non  est  factum  and  want  of  consideration  were  not 
filed;  and  permitting  the  widow  to  file  such  pleas  after  the  testimony  was  con- 
cluded, if  error,  was  harmless. 

6. — Same — Same^Widow  and  Orphan's  Claim. 

The  acknowledgment  by  a  married  woman  of  a  deed  of  trust  given  by  her 
husband  does  not  deprive  her,  or  the  minor  children  of  decedent,  when  tbe  estate 
is  insolvent,  of  the  right  to  have  the  proceeds  of  the  sale  of  the  property  upon 
which  the  deed  of  trust  was  given  applied  to  the  payment  of  the  widow's  and 
children's  allowance  for  a  yeai^s  support. 

7. — Same — ^Priority  of  Claims — ^Year's  Support. 

The  allowance  of  a  year's  support  for  the  widow  and  children  creates  a 
claim  on  the  estate  prior  to  all  other  claims  save  that  of  the  vendor,  or  one  sub- 
rogated to  his  rights,  who  expressly  reserves  a  vendor's  lien. 

8. — Same — ^Funeral  Expenses — Last  Sickness. 

The  claim  of  one  who  agreed  with  the  widow  of  deceased,  while  she  was  in- 
dependent executrix  of  the  will,  to  pay  off  certain  indebtedness  of  the  estate,  in- 
cluding expenses  of  last  sickness  and  funeral  expenses,  provided  he  should  be  sub- 
rogated to  all  the  rights  of  the  original  owners  or  holders  of  such  claims  the 
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■ame  as  if  the  executrix  had  paid  them  herself,  was  properly  approved,  though 
not  presented  to  the  widow  after  she  was  appointed  administratrix. 

9. — Same— Order  of  Prohate  Court — ^Ret  Adjudlcata. 

Where  no  appeal  is  taken  from  the  order  of  the  Probate  Court  granting  the 
~  allowance  to  the  widow  and  children  for  a  year's  support,  the  order  is  res  ad- 
judicata,  and  its  validity  can  not  be  questioned  on  appeal  from  an  order  giving 
it  precedence  over  a  mortgage  lien. 

10.— Estates  of  Decedents — Sale. 

The  fact  that  the  widow  of  deceased,  w^ho  was  appointed  administratrix, 
joined  a  claimant  who  held  a  deed  of  trust  upon  a  certain  tract  of  land,  the  only 
property  of  the  estate,  in  his  application  to  have  the  land  sold,  would  not  pre-^ 
dude  her  and  her  minor  children  from  having  the  proceeds  of  the  sale  appro- 
priated to  the  payment  of  the  year's  allowance. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  the 
Hon.  A.  W.  Seeligson. 

Leo  Tarleton,  J.  M,  Taylor  and  Ball  A  Ingram,  for  appellant. — 
1.  The  court  erred  in  holding  that  the  Probate  Court  had  the  power 
in  the  particular  case  and  under  the  circumstances  to  appoint  Portnnata 
Battaglia  administratrix  of  the  estate  of  Angelo  Battaglia,  deceased, 
because  she  had  qualified  and  was  acting  as  independent  executrix  and 
had  neither  resigned  nor  been  removed  as  such;  and  also  in  holding 
that  the  Probate  Court  had  the  power  to  make  its  orders  and  decrees 
in  which  Fortunata  Battaglia  was  appointed  administratrix  and  in  hold- 
ing that  the  same  could  not  be  collaterally  attacked,  because  said  or- 
ders and  decrees  and  said  appointment  were  without  authority  in  said 
Probate  Court  and  were  void.  Rev.  Stats.,  arts.  1925,  2030-2036,  1966, 
1995;  Runnels  v.  Runnels,  27  Texas,  516;  Holmes  v.  Jones,  56  Texas, 
41;  McLane  v.  Belvin,  47  Texas,  493;  Lumpkin  v.  Smith,  62  Texas, 
249;  Haby  v.  Fuos,  25  S.  W.  Rep.,  1121;  Sutherland  v.  Elmendorf 
et  al.,  57  S.  W.  Rep.,  890;  Nelson  v.  Lyster,  74  S.  W.  Rep.,  54;  Roy 
V.  Whittaker,  92  Texas,  346;  Schouler's  Ex.  and  Admn.,  sec.  157;  Grif- 
fith V.  Frazier,  8  Cranch  U.  S.  (L.  Ed.),  471;  The  Am.  Law  of  Admn. 
Woemer  (2d  ed.),  sees.  286,  273. 

2.  The  court  erred  in  holding  that  the  Probate  Court  had  power 
at  the  time  and  under  the  circumstances  to  cancel  the  clause  in  the  will 
which  made  her  independent  executrix,  because  the  pleadings  and  the 
evidence  show  that  there  were  no  pleadings  filed  by  her  upon  which  to  base 
the  cancellation  of  said  clause  in  the  will  and  the  court  was  without  the 
authority  to  cancel  said  clause,  and  said  cancellation  was  void.  Dunlap 
V.  Soutlierlin,  63  Texas,  38;  11  Enc.  Plead.  &  Pract.,  p.  879. 

3.  The  court  erred  in  holding  that  the  order  granting  Fortunata 
Battaglia  and  her  children  an  allowance  for  a  year's  support  could  not  be 
attacked  upon  trial  of  this  case  because  said  order  granting  said  year's 
allowance  was  not  a  final  judgment,  and  was  open  to  attack  by  the  appel- 
lant any  time  before  the  approval  of  her  final  account  and  discharge, 
and  the  attack  upon  the  same  by  appellant  was  not  a  collateral  attack. 
Estham  v.  Solis,  60  Texas,  576 ;  Hensel  v.  Bldg.  &  L.  Assn.,  85  Texas, 
215;  Foasett  v.  McMahan,  86  Texas,  652;  Richardson  v.  Kennedy,  74 
Texas,  507;  DeCordova  v.  Rogers,  75  S.  W.  Rep.,  166;  Hardcastk  Est. 
V.  Archer,  81  S.  W.  Rep.,  368. 


30  Texas  Civil  Appeals  Reports,  Vol.  38.         [Janttary, 

4.  The  lien  securing  King's  note  was  given  by  Angelo  Battaglia  and 
his  wife,  Fortunata  Battaglia,  duly  acknowledged  by  him  and  acknowl- 
edged by  her  in  the  manner  required  by  law  in  taking  the  acknowledg- 
ments of  married  women,  therefore  King's  claim  should  be  paid  out 
of  the  proceeds  of  the  property  before  the  widow's  allowance  provided 
for  in  article  2037  Revised  Statutes.  Rev.  Stats,  art.  2053 ;  Pulton  v. 
Bank,  62  S.  W.  Rep.,  84;  Toulerton  v.  Mancke,  32  S.  W.  Rep.,  238; 
Champion  v.  Shumate,  90  Texas,  597;  Walker  v.  Patterson's  Estate, 
77  S.  W.  Rep.,  437;  Kaufman  v.  Susq.  L.  &  B.  Assn.,  4  Atl.  Rep., 
20. 

Frank  Bosshardt  and  James  Eouiledge,  for  appellees. — 1.  The  County 
Court  is  one  of  general  jurisdiction  of  all  matters  of  probate,  and  had 
jurisdiction  to  appoint  Fortunata  Battaglia  as  independent  executrix, 
and  to  thereafter  cancel  the  clause  in  the  will  which  appointed  her 
as  independent  executrix,  and  to  thereupon  remove  her  as  such,  and  to 
appoint  her  as  executrix  under  orders  of  the  court;  and  as  said  court 
cancelled  said  clause  in  the  will  which  made  her  independent  executrix, 
and  removed  lier  as  such,  and  appointed  her  as  executrix  under  orders 
of  the  court,  and  no  appeal  having  been  taken  from  said  orders,  and 
said  executrix  having  acted  under  orders  of  the  court  for  a  long  period 
of  time,  and  King  having  recognized  her  as  such,  such  orders  of  the 
court  can  not  be  collaterally  attacked  bv  said  King,  and  must  be  held 
to  be  valid.  Rev.  Stats.,  art.  1992 ;  Giiilford  v.  Love,  49  Texas,  736 ; 
Saul  V.  Frame,  22  S.  W.  Rep.,  984 ;  Rendge  v.  Oliphant,  62  Texas,  686 ; 
Perrv  v.  Blake,  23  S.  W.  Rep.,  804;  Willis  v.  Ferguson,  46  Texas, 
502;*^Lyne  v.  Sanford,  19  S.  W.  Rep.,  847;  Alexander  v.  Barton,  71 
S.  W.  Rep.,  71. 

2.  Where  the  Probate  Court  of  Bexar  County  makes  an  order  setting 
aside  an  allowance  for  a  year's  support  to  the  widow  and  children  of  de- 
cedent out  of  the  estate,  and  said  order  is  not  appealed  from,  the  same 
becomes  a  final  judgment  and  is  res  adjudicata.  Hirshfield  v.  Brown, 
30  S.  W.  Rep.,  964;  McLane  v.  Paschal,  47  Texas,  371;  Shiflett  v.  Wil- 
lis, 74  Texas,  252 ;  Ijcaverton  v.  Leaverton,  40  Texas,  222. 

3.  The  acknowledgment  by  a  married  woman  of  a  deed  of  trust 
given  by  her  husband  does  not  deprive  her  of  the  right  to  have  said 
property  described  in  said  deed  of  trust  applied  to  the  payment  of 
the  widow's  allowance  for  a  year's  support  of  herself  after  the  death 
of  her  husband;  nor  does  it  prevent  the  minor  children  of  said  decedent, 
after  the  decease  of  their  father,  from  having  the  proceeds  of  the  sale 
of  said  property  applied  to  the  payment  of  the  allowance  made  to  them 
by  the  County  Court  for  a  year's  support.  These  two  propositions  vdW 
be  considered  together.  Rev.  Stats.,  arts.  2037,  2038,  2039,  2040,  2043, 
2044;  Mabry  v.  Ward,  50  Texas,  404;  McLane  v.  Paschal,  47  Texas,  365; 
Hoffmann  v.  Hoffmann,  15  S.  W.  Rep.,  472;  Barnes  v.  Scot.  Am.  Co., 
68  S.  W.  Rep.,  529 ;  Almeyer  v.  Pope,  52  Texas,  292 ;  16  Texas,  475 ; 
24  Texas,  299;  33  Texas,  49;  37  Texas,  22;  39  Texas,  313;  47  Texas, 
360;  58  Texas,  214. 

4.  Where  after  the  death  of  a  decedent,  and  before  the  qualification 
of  his  independent  executrix,  said  executrix  requested  Angelo  Battaglia 
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to  discharge  the  debts  of  decedent,  or  obtain  assignments  of  the  same 
and  agreed  he  should  have  all  the  rights  of  the  original  holders  and  he 
did  so  and  acquired  said  debts  and  said  judgment  was  subsequently  rati-* 
fied  by  Portunata  Battaglia  when  she  became  independent  executrix  and 
when  she  became  administratrix  under  orders  of  the  court ;  Angelo  Bat- 
taglia was  entitled  to  have  said  claim  classified  according  to  the  respective 
classifications  of  the  debts  acquired  by  him.  Clifford  v.  Campbell,  65* 
Texas,  245;  Altgelt,  Admr.,  v.  Alamo  National  Bank,  79  S.  W.  Rep., 
587;  Tyler's  Estate  v.  Tyler,  41  N.  E.  Rep.,  965;  Reinstein  v.  Smith, 
65  Texas,  251 ;  Price  v.  Mclver,  25  Texas,  771 ;  Lewis  v.  NichoL^  38  Tex- 
SB,  61. 

NEILL,  Associate  Justtct. — ^This  is  a  contest  for  classification  and 
priority  of  claims  and  allowances  approved,  allowed  and  made  in  the 
County  Court  of  Bexar  County,  Texas,  against  the  estate  of  Angelo 
Battaglia,  deceased,  under  administration  in  the  said  court.  From  the 
decree  classifying  and  fixing  the  priority  of  such  claims  and  allowances, 
Mr.  King  appealed  to  the  District  Court  and  from  the  judgment  of  that 
court  postponing  his  claim  in  favor  of  the  widow^s  and  minor's  allowance, 
and  claims  against  the  estate  for  funeral  and  expenses  of  last  sickness 
of  the  deceased,  and  for  attorney's  fees  incurred  as  cost  in  administering 
the  estate,  he  has  appealed  to  this  court. 

While  the  district  judge  prepared  and  filed  at  great  length  his  con- 
clusions of  fact  which  are  fully  sustained  by  the  record,  and  are  ap- 
proved by  us,  we  deem  it  unnecessary  to  state  them  in  extenso  in  this 
opinion.  But  we  will  only  give  so  much  of  the  facts  pertinent  to 
the  issues  involved,  as  we  deem  necessary  to  a  decision  of  the  case.  They 
are  as  follows: 

Angelo  Battaglia  died  January  30,  1901,  leaving  a  will  in  which  he 
bequeathed  all  of  his  property  to  his  wife  Fortunata.  By  it  she  was 
appointed  independent  executrix  of  the  estate  without  bond,  independent 
of  the  control  of  the  Probate  Court.  The  will  was  probated  on  Novem- 
ber 11,  1901,  and  she  then  qualified  as  independent  executrix  filing 
an  inventory  of  the  property  of  the  estate. 

On  April  24,  1902,  as  independent  executrix,  she  filed  an  application 
in  the  County  Court  praying  that  the  form  of  administration  of  the 
estate  be  changed  from  independent  to  an  administration  by  her 
of  the  estate  under  orders  of  the  court,  and  asking  that  letters  of  admin- 
istration be  issued  her  with  the  will  annexed.  Due  notice  of  this  appli- 
cation was  given  in  the  manner  and  form  required  by  law. 

On  May  17,  1902,  the  County  Court  of  Bexar  County,  when  sitting 
for  probate  purposes,  upon  hearing  the  application,  decreed  that  the 
provision  of  the  will  directing  that  the  estate  be  administered  by  Fortuna- 
ta as  executrix  independent  of  the  court  be  annulled,  that  the  estate 
be  administered  under  the  orders  of  said  court,  and  that  letters  testa- 
mentary with  the  will  annexed  be  granted  to  her  upon  her  taking  the 
oath  required  by  law. 

On  May  17,  1902,  she  fully  qualified  under  the  law  as  administratrix 
of  the  estate  under  said  appointment,  and  has  ever  since  that  date  been 
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acting  and  recognized  by  the  court  as  administratrix  of  the  estate  with 
the  will  annexed. 

On  July  12,  1902,  Fortunata  filed  an  application,  in  the  County 
Court  in  which  she  represented  she  was  the  wife  and  that  there  were 
three  minor  children  of  the  deceased,  who  had  no  separate  property, 
asking  the  court  to  fix  for  her  and  the  three  children  a  yeart  allow- 
ance for  their  support  and  maintenance. 

This  application  was  heard  on  .August  1,  1902,  and  the  court  fixed 
the  amount  of  the  allowance  for  Fortunata,  as  widow  of  the  decedent, 
at  $500  and  of  the  three  minor  children,  John,  Tena  and  Nette,  at 
$500,  and  directed  that  the  allowance  be  paid  in  course  of  administra- 
tion. At  the  same  time  the  court  set  apart  to  her  and  the  minor  chil- 
dren of  deceased  a  vacant  lot,  upon  which  there  was  no  house,  situated 
in  San  Antonio,  as  a  homestead.  And  on  May  23,  1903,  the  court  upon 
application  of  Fortunata,  by  an  order,  set  aside  to  her  and  the  minor 
children  the  household  furniture  and  ^granted  them  an  allowance  in  the 
sum  of  $400  in  lieu  of  specific  articles  exempt  by  law,  which  were  not 
found  among  the  effects  of  deceased. 

On  January  16,  1902,  appellant,  C.  E.  R.  King,  presented  his  claim 
for  $800,  and  interest,  duly  verified  as  required  by  law,  to  Fortunata 
Battaglia  in  her  official  capacity  as  independent  executrix  of  the  estate 
for  allowance,  which  she  allowed  for  that  amount  as  a  claim  against 
said  estate.  This  claim  was  simply  allowed  by  her  in  her  official  ca- 
pacity as  independent  executrix  of  the  estate  as  fi  claim  against  the 
estate,  and  not  against  herself  individually. .  On  December  9,  1902, 
appellant,  C.  £.  B.  King,  presented  his  claim  for  the  sum  of  $800  (which 
is  the  same  as  the  one  just  referred  to)  duly  verified  as  required  by 
law  to  Fortunata  in  her  official  capacity  as  administratrix  of  the  estate 
of  Angelo  Battaglia,  deceased,  under  orders  of  the  County  Court  sitting 
in  matters  probate,  for  allowance  as  a  claim  against  said  estate,  and  on 
the  same  day,  she,  in  her  official  capacity  as  such  administratrix,  allowed 
the  sum  as  a  claim  against  the  estate  for  $800  with  interest. 

On  December  17,  1902,  appellant  filed  his  said  claim  so  allowed,  in 
the  County  Court  of  Bexar  County  sitting  in  matters  probate,  and  it 
was  duly  entered  on  the  claim  docket  in  said  court,  and,  on  January 
15,  1903,  approved  by  the  court  and  allowed  as  a  third  class  cladm 
for  $879.50,  with  interest  thereon  from  said  date  until  paid  at  8  percent 
per  annum.  It  being  adjudged  at  the  same  time  that  the  same  was  a 
deed  of  trust  lien  on  80  acres  of  land  situated  in  Bexar  County,  Texas, 
which  land  was  specifically  described  in  the  order.  And  the  court  fur- 
ther ordered  "that  said  amount  of  money  shall  be  paid  so  far  as  it  can 
be  out  of  such  proportion  of  the  proceeds  of  the  sale  of  said  property 
as  may  not  be  required  for  the  payment  of  debts  against  the  estate, 
which  have  a  preference  under  the  law  over  said  lien  or  debt  and  should 
such  proportion  of  said  proceeds  not  be  sufficient  to  pay  said  amount 
in  full,  the  balance  shall  be  paid  in  due  course  of  administration.'' 

On  January  26,  1903,  appellant  King,  filed  an  application  in  the 
County  Court  to  have  said  80  acres  sold,  and,  on  March  12,  1903,  the 
administratrix  joined  in  said  application.    On  the  14th  of  that  month 
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the  County  Court  of  Bexar  County,  fitting  in  probate  matters,  granted 
the  application  and  ordered  the  sale  of  all  the  property  belonging  to 
the  estate.  Four  different  reports  of  sale  of  the  land  were  filed  by  the 
administratrix  in  the  court;  Mr.  King  filed  objections  to  the  first  three 
on  the  grounds  of  inadequacy  of  price,  which  objections  were  sustained, 
but  the  last  report  of  sale  was  duly  confirmed  by  the  court  on  May  5, 
1903,  the  80  acres  upon  which  Mr.  King  had  the  lien  selling,  as  shown 
by  the  report,  for  $1,225  cash. 

All  the  property  of  the  estate,  except  the  exempt  property  set  apart 
to  the  widow  and  children,  has  been  sold  in  due  course  of  administra- 
tion and  the  proceeds  of  the  sales  are  in  the  hands  of  the  administratrix. 
All  claims  have  been  filed  against  the  estate  that  exist  except  court 
costs  and  expenses  of  administration.    The  estate  is  insolvent. 

The  total  receipts  of  the  administratrix  from  sales  and  rents  of  prop- 
erty belonging  to  the  estate  is  $1,290.  She  has  paid  out  for  state  and 
county  taxes  on  the  80  acres  upon  which  Mr.  King  had  the  lien,  $33.60, 
has  taken  out  of  the  $1,290  her  commissions  of  5  percent,  and  she  now 
has  on  hand  belonging  to  the  estate  $1,190.35  with  accrued  interest  at 
the  rate  of  3  64-100  percent  from  May  6,  1903. 

On  April  8,  1903,  the  appellant  C.  E.  R.  King,  filed  a  motion  in 
the  matter  of  the  estate,  asking  that  his  claim  for  $879.50  and  interest 
be  declared  by  the  court  a  prior  lien  on  the  proceeds  of  the  sale  of 
the  80  acres  of  land  to  the  claim  of  the  widow  and  children  for  an  al- 
lowance for  a  year's  support.  On  June  1,  1903,  this  motion  was  heard 
and  overruled  by  the  court. 

Frank  Bosshardt,  an  attorney  at  law,  has  represented  Mrs.  Battaglia, 
both  as  independent  executrix  and  administratrix  with  the  will  annexed, 
in  the  Battaglia  estate  in  all  matters  wherein  the  counsel  and  services 
of  an  attorney  at  law  were  required,  and  a  reasonable  and  fair  value 
of  his  services ;  which  included  the  services  of  another  attorney  rendered 
the  estate  at  his  instance,  are  $125  with  interest  at  6  percent  per  annum 
from  the  23d  day  of  May,  1903,  as  found  by  the  trial  court. 

After  the  death  of  Angelo  Battaglia,  his  estate,  as  well  as  his  widow 
and  children,  were  without  money,  and  his  wife  while  acting  as  inde- 
pendent executrix  of  the  estate  agreed  with  deceased's  son-in-law  whose 
name  is  also  Angelo  Battaglia,  that  if  he  would  pay  off  and  discharge 
the  expenses  of  deceased's  last  illness,  being  his  doctor's  and  medical 
bills,  and  also  his  funeral  expenses  and  the  interest  due  on  the  mortgage 
debt  against  the  80  acres  of  land,  certain  taxes  against  the  property, 
cost  of  publishing  notice  of  appointment  of  administratrix,  the  cost  of 
repairing  a  windmill  on  land  belonging  to  the  estate,  cost  of  plumbing  on 
a  lot  on  Main  avenue,  the  cost  of  a  cemetery  lot  for  the  interment  of 
deceased  and  filling  the  same  in,  that  he  should  be  subrogated  to  all 
the  rights  of  the  original  owners  or  holders  of  such  claims  against  the 
estate  and  have  the  same  rights  as  though  Fortunata  Battaglia  had  paid 
the  claims  individually.  The  agreement  was  afterwards  acknowledged 
and  ratified  in  writing,  executed  by  Fortunata  as  executrix  of  said  estate 
on  March  20,  1902.  Such  agreement  was  for  the  benefit  of  the  estate 
and  tended  to  save  and  preserve  it  from  expenses,  court  costs  and  law 
VoL  XXXVIII.  Civil— 3. 
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suits  which  would  have  ensued  if  the  creditors  had  sued  for  their  debts. 
In  accordance  with  this  agreement,  Angelo  Battaglia  paid  out  for  the 
estate  the  following  sums  of  money  on  June  10,  1902,  to  the  city  of 
San  Antonio  for  taxes  due  on  property  of  the  estate  $20.87 ;  to  druggists 
for  medicines  used  by  deceased  during  his  last  sickness  $15.50;  to  the 
Commercial  Becorder  Company  for  publishing  the  notice  of  the  appoint- 
ment of  Mrs.  Battaglia  as  executrix  in  a  newspaper  as  required  by  law, 
the  sum  of  $4;  to  Doctor  Braunnagel  for  medical  services  rendered  de- 
cedent during  his  last  sickness  $12 ;  to  Mra.  Wickes-Nease  interest  due 
upon  the  note  on  which  appellant's  claim  is  predicated,  she  being  then  the 
owner  of  the  note,  $32 ;  and  on  October  12,  1901,  to  appellant  as  interest 
on  said  note  $16,  which  note  was  secured  by  a  mortgage  lien  or  deed  of 
trust  on  the  80  acres  of  land  upon  which  appellant  was  adjudged  by  the 
County  Court  to  have  a  lien  to  secure  its  payment.  In  addition  to  these 
items  he  paid,  to  repair  a  windmill  upon  a  farm  of  80  acres  which 
was  solely  supplied  with  water  by  means  of  such  mill,  $5 ;  for  burial  lot 
in  which  to  inter  deceased,  $5,  and  for  filling  in  and  leveling  said  lot 
$10;  for  funeral  expenses  of  the  deceased  $92.50,  for  connecting  the  prop- 
erty of  the  estate  on  Main  Avenue  by  leaden  pipes  with  a  water  main, 
which  was  necessary  to  the  use  of  the  property  $18.  All  the  amounts 
paid  by  Mr.  Battaglia  under  said  agreement,  were  fair  and  reasonable 
and  his  claim  therefor  was  presented  to  the  administratrix  and  approved 
by  her  on  March  6,  1903. 

Conclusions  of  Law. — 1.  Appellant  in  his  assignment  of  error,  ques- 
tions the  authority  of  the  County  Court,  after  Fortunata  Battaglia  had 
qualified  as  independent  executrix  of  the  estate,  and  as  such  execu- 
trix had  commenced  to  administer  it,  to  set  aside  the  provision  in  the 
will  appointing  her  independent  executrix  and  then  to  appoint  her 
administratrix  of  the  estate  with  the  will  annexed,  so  as  to  require  an 
administration  of  the  estate  under  the  orders  and  control  of  such  court 
Under  these  assignments,  he  contends  that  the  action  of  the  court  in 
doing  so  was  void.  We  do  not  think  he  is  in  an  attitude  to  insist 
upon  the  invalidity  of  such  proceedings.  Having  presented  his  claim  for 
allowance,  and  having  had  it  entered  upon  the  claim  docket  and  ap- 
proved by  the  court  under  such  administration  and,  then,  appealing  from 
its  action  in  postponing  his  claim  in  favor  of  those  of  appellees,  he  can  • 
have  no  standing  in  court  as  to  this  case,  if  his  insistance  is  maintained. 
His*  very  case  is  predicated  upon  the  validity  of  the  proceedings  which 
he  is  now  insisting  upon  as  void.  If  his  contention  be  maintained  his 
case,  necessarily,  for  the  lack  of  anything  to  support  it,  falls  to  the 
ground.  But  we  do  not  think  such  contention,  however  disastrous  it 
might  be  to  him  in  this  case,  can  be  maintained.  In  matters  probate, 
the  County  Court  is  one  of  general  jurisdiction,  and,  clearly,  the  matters 
questioned  by  appellant  under  these  assignments  were  within  the  juris- 
diction of  said  court.  Its  orders  now  complained  of  were  not  attacked 
in  that  court  and  can  not  be  collaterally  questioned  here,  nor  their 
validity  made  a  subject  of  inquiry  upon  this  appeal.  It  is  enough  to 
say  that  they  are  not  void.  Whether  they  might  have  been  avoided 
by  direct  attack,  is  not  a  question  for  consideration  in  this  case. 
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2.  Appellant's  assignments  of  error  No.  5  to  10  indnsiye,  are  all 
copied  together  in  his  brief,  each  immediately  succeeding  the  other.  One 
complains  of  the  trial  court's  third  conclusion  of  law,  another  of  its  sixth, 
another  of  its  seventh,  another  of  its  eighth,  another  of  its  ninth,  another 
of  the  court's  permitting  appellees  to  introduce  in  evidence  various  or- 
ders, decrees,  papers  and  instruments  of  the'  Probate  Court  over  appel- 
lant's objections,  and  another  of  its  admission  of  the  testimony  over 
appellant's  objection  of  a  certain  witness.  The  brief  then  states  that 
these  six  assignments  will  be  treated  as  propositions,  together  with  two 
other  propositions  asserted  under  them.  It  is  only  necessary  to  refer 
to  the  rules  and  decisions  of  this  court  to  show  that  these  assignments 
can  not  be  considered.  (International  ft  G.  N.  By.  Co.  v.  True,  23 
Texas  Civ.  App.,  525,  57  S.  W.  Rep.,  978 ;  Peck  v.  Peck,  83  S.  W.  Rep., 
257,  11  Texas  Ct.  Rep.,  426;  Neal  v.  G.  H.  ft  S.  A.  Ry.  Co.,  6  Texas 
Law  Journal,  299,  11  Texas  Ct.  Rep.,  396),  and  cases  there  cited. 
We  will  say  however  that  what  we  have  said  in  our  first  conclusion  of 
law,  disposes  of  the  two  independent  propositions  asserted  under  those 
assignments  of  error,  as  well  as  of  the  eleventh  and  twelfth  assignments 
of  error. 

3.  The  thirteenth,  fourteenth  and  fifteenth  assignments  of  error  com- 
plain of  the  second  conclusion  of  law  found  by  the  District  Court  which 
is  as  follows:  "That  as  the  County  Court  of  Bexar  County,  Texas, 
had  jurisdiction  of  the  estate  of  Angelo  Battaglia,  deceased,  after  it 
cancelled  the  clause  of  the  will  which  made  the  administAtion  of  the 
estate  independent  of  the  court  and  removed  the  independent  executrix 
and  appointed  her  as  executrix  under  orders  of  the  court,  therefore  the 
orders  entered  by  it  and,  particularly,  the  order  making  an  allowance  for 
a  year's  support  to  the  widow  and  children  of  decedent,  are  valid  orders 
and  can  not  be  collaterally  attacked ;  and,  as  no  appeal  has  been  taken 
from  such  orders,  and  this  court  having  only  appellate  jurisdiction  over 
the  Probate  Court,  the  matter  is  res  judicata  and  this  court  has  no 
jurisdiction  or  power  to  inquire  whether  said  allowance  was  either  ex- 
cessive in  amount,  or  improvidently  made  or  made  at  an  improper  time, 
and  the  objections  to  the  amount  and  time  of  such  allowance  will  not 
be  considered."  There  is  no  proposition  under  any  of  these  assignments 
and  it  may  be,  as  each  raises  a  separate  and  distinct  question,  that  under 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Fales,  8  Texas  Ct.  Rep.,  631,  and 
Neal  V.  Railway  Co.,  supra,  they  should  not  be  considered.  We  will 
say,  however,  that  we  fully  concur  with  the  trial  court  in  each  conclusion 
complained  of  by  them. 

4.  We  deem  the  fourth  conclusion  of  law  which  is  complained  of  in 
appellant's  sixteenth  assignment  of  error,  foreign  to  any  issue  in  this 
case,  and  that  the  merits  of  the  case  are  not  affected  by  it  one  way  or  the 
other.  It  is,  therefore,  unnecessary  to  consider  whether  the  assignment 
is  well  taken  or  not. 

5.  The  seventeenth  and  eighteenth  assignments  of  error  complain  of 
the  court's  fifth  conclusion  of  law,  which  is  as  follows:  "That  the 
said' Fortunata  Battaglia  never  at  any  time  waived  her  right  to  her 
allowance  for  a  year's  support  or  consented  in  any  manner  that  the 


36  Texas  Civil  Appeals  Reports,  Vol.  38.         [January, 

lien  of  C.  E.  R.  King  should  be  superior  or  prior  to  such  right.  That 
tlie  approval  of  his  claim  by  her  was  in  her  official  capacity,  and  was 
so  intended  to  be,  and  if  it  is  not  so  legally  expressed,  then  the  omis- 
sion was  by  mutual  error  and  mistake  and  without  consideration,  and 
should  be  corrected  so  to  read.^'  The  conclusion  excepted  to  is  one  of 
fact  rather  than  of  law;  and  the  grounds  of  exceptions  are,  in  sub- 
stance, that  it  is  contrary  to  and  unsupported  by  the  evidence.  Ap- 
pellants contention  as  to  it  is:  That  as  the  evidence  shows  Fortunata, 
long  after  the  death  of  her  husband,  while  acting  as  independent  ex- 
ecutrix of  the  estate,  approved  appellant's  claim,  she  being  the  sole  de- 
visee, such  approval  was  tantamount  to  a  ratification  of  the  claim  by 
her  as  a  feme  sole  and  estopped  her  from  afterwards  claiming  priority 
over  such  claim  of  a  widow's  allowance.  The  undisputed  evidence  shows 
that  her  approval  of  the  claim  was  without  any  consideration  inuring 
either  to  her  or  the  minor  children,  that  it  was  done  by  her,  in  her 
official  capacity  as  independent  executrix  of  the  estate,  without  any  inten- 
tion of  waiving  any  rights  she  or  the  minor  children  of  her  husband 
had  of  postponing  any  allowance  or  claim  they  might  have  against  the 
estate,  in  favor  of  appellant.  Besides,  her  act  in  approving  the  claim, 
even  had  it  been  by  her  as  an  individual,  did  not  place  appellant  in  any 
worse  attitude  than  he  was  before. 

The  testimony,  complained  of  in  the  next  assignment,  to  the  effect 
that  her  approval  of  the  claim  was  not  based  on  any  consideration,  and 
as  to  her  mtention  in  approving  the  same,  was,  we  think,  clearly 
admissible  for  the  purpose  of  showing  the  character  of  the  transaction, 
and  not  obnoxious  to  the  objection  urged  against  it. 

6.  We  do  not  think  that  it  was  essential  to  the  admission  of  the 
testimony  referred  to  in  the  next  preceding  conclusion,  for  pleas  of 
non  est  factum  and  want  of  consideration  to  have  been  filed  by  Mrs. 
Battaglia,  as  such  testimony  was  pertinent  to  the  issues  involved  without 
such  pleas.  Therefore,  if  it  should  be  conceded  that  the  court  erred 
in  permitting  her  to  file  such  pleas  after  the  testimony  was  concluded, 
such  error  was  harmless. 

7.  The  sixth  conclusion  of  law  of  the  trial  court  is  as  follows :  "That 
the  claim  of  Fortunata  Battaglia  as  widow  and  Tina,  John  and  Nette 
Battaglia  as  minor  children  of  said  deceased  for  the  year's  allowance 
for  their  support  amounting  to  $1,000  with  interest  thereon  at  rate 
of  6  percent  per  annum  from  August  1,  1902,  until  paid,  is  prior  to 
the  claim  of  C.  E.  R.  King  and,  the  estate  being  insolvent,  she  is 
entitled  to  be  paid  prior  to  the  claim  of  C.  E.  R.  King  out  of  the 
proceeds  of  the  sale  of  the  80  acres  of  land  upon  which  King  has  a  lien 
to  secure  his  claim.  That  the  fact  that  said  Fortunata  Battalia  executed 
and  acknowledged  the  deed  of  trust  did  not  surrender  or  release  her 
right  to  have  the  proceeds  of  the  sale  of  the  land  first  applied  to  an 
allowance  for  a  year's  support  for  herself,  and  that  no  act  of  either 
herself  or  her  husband  in  signing  or  executing  any  instrument  could  af- 
fect or  injure  the  right  of  said  minor  children  to  have  an  allowance 
for  a  year's  support  made  to  them  out  of  the  proceeds  of  the  sale  of  said 
land  prior  to  the  payment  of  the  lien  of  King  thereon."    It  is  com- 
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plained  of  upon  the  ground  that  the  undisputed  testimony  shows  the 
deed  of  trust  securing  appellant^s  claim,  was  signed,  executed  and  ac- 
knowledged by  decedent  and  his  wife  Fortunata,  and  that  the  acknowl- 
edgment of  the  wife  was  taken  in  the  manner  and  form  required  of  a 
married  woman  to  a  conveyance  of  her  separate  real  estate.  It  is  well 
settled  that  the  acknowledgment,  by  a  married  woman,  of  a  deed  of  trust 
given  by  her  husband,  does  not  deprive  her  of  the  right,  when  the  estate 
is  insolvent,  or  the  minor  children  of  the  decedent,  to  have  the  proceeds 
of  the  sale  of  the  property  upon  which  the  deed  of  trvst  was  given  ap- 
plied to  the  payment  of  the  widow's  and  children's  allowance  for  a  year's 
support  after  her  husband's  death.  (Woolley  v.  Sullivan,  92  Texas, 
28,  and  authoritiea  cited.)  This  allowance  creates  a  claim  on  the  estate 
next  in  priority  to  those  of  the  first  class,  and  is  superior  and  prior  to  all 
other  claims  save  that  of  the  vendor  (or  one  who  is  subrogated  to  his 
rights),  who  expressly  reserves  a  vendor's  lien  upon  the  claim  to  secure 
the  payment  of  the  purchase  money  therefor.  (Art.  244,  Rev.  Stats.; 
Speer's  Law  of  Married  Women,  sees.  367,  368,  372 ;  Hoffman  v.  Hoff- 
man, 79  Texas,  193;  Toullerton  v.  Mahncke,  11  Texas  Civ.  App.,  148, 
32  S.  W.  Rep.,  238;  Herron's  Texas  Probate  Guide,  sec.  285.)  This 
disposes  of  appellant's  twenty-second,  twenty-third  and  twenty-fourth 
assignments  of  error. 

8.  The  objection  urged  against  the  court's  ninth  conclusion  of  law, 
in  which  the  claim  of  Angelo  Battaglia  for  $215.87  is  approved  and 
classified  by  the  court,  that  this  claim  was  not  presented  to  the  adminis- 
tratrix for  allowance  within  the  time  required  by  law,  can  not,  in  view  of 
our  conclusions  of  fact  regarding  its  history,  be  sustained.  This  claim 
arose  under  a  contract  between  the  claimant  and  Mrs.  Battaglia  while 
she  was  independent  executrix  of  her  husband's  estate,  and  during  that 
time  Angelo  Battaglia,  in  accordance  with  the  contract,  paid  off  and  dis- 
charged certain  indebtedness  against  the  estate,  including  expenses  of 
deceased's  last  sickness,  his  funeral  and  burial  expenses,  etc.,  as  is  fully 
shown  by  the  conclusions  of  fact.  For  this  reason  it  was  not  necessary 
for  the  claim  to  be  presented  to  the  administratrix  for  allowance. 
(Parks  V.  Lubbock,  50  S.  W.  Rep.,  467;  Moore  v.  Bryant,  10  Texas  Civ. 
App.,  136,  31  S.  W.  Rep.,  223;  Daniel  v.  Harvin,  31  S.  W.  Rep.,  421.) 
None  of  the  assignments  complaining  of  the  court's  action  in  regard  to 
this  claim  is  well  taken. 

9.  There  is  no  appeal  taken  from  the  order  of  the  Probate  Court 
granting  the  allowance  to  the  widow  and  children  for  a  year's  support. 
Therefore  the  order  is  res  judicata,  and  its  validity  can  not  be  questioned 
here.  It  would  seem,  however,  under  the  peculiar  facts  of  tins  case,  tliat 
it  was  not  necessary  to  the  validity  of  the  order  that  it  should  have  been 
made  within  one  year  after  deceased's  death.  (Maybry  v.  Ward,  50 
Texas,  404.) 

10.  We  can  not  perceive  how  the  administratrix,  joining  appellant  in 
the  application  to  have  the  eighty  acres  of  land,  upon  which  he  has  a 
deed  of  trust,  sold,  would  preclude  her  and  the  minor  children  from 
having  the  proceeds  of  the  sale  appropriated  to  the  payment  of  the  year's 
allowance,  there  being  no  other  property  from  the  proceeds  of  which 
the  allowance  could  be  satisfied. 
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11.  Under  the  facts  shown  by  our  conclusions^  we  think  the  claim  of 
Mr.  Bosshardt  was  properly  allowed,  approved  and  classified.  There  is 
no  error  assigned  requiring  a  reversal  of  the  judgment;  it  is  therefore 
afiSrmed. 


Writ  of  error  refused. 


Affirmed. 


C.  W.  White  v.  J.'T.  Powell  et  al. 

Decided  January  18,  1906. 

1«— Aetton  to  Set  Aiide  Judgment — ^Diliffenee. 

In  a  suit  to  set  aside  a  judgment  duly  rendered  by  «  court  of  competent 
Jurisdiction,  it  is  not  sufficient  to  show  that  injustice  has  been  done,  or  that 
plaintiff  had  a  good  defense  which  he  was  prevented  from  making  upon  the 
trial,  but  he  must  show  a  clear  case  of  diligence  as  well  as  merit — ^that  he  had 
a  good  defense  which  he  was  prevented  from  making  by  fraud,  accident,  or  the 
acto  of  the  opposite  party,  wholly  unmixed  with  any  fault  or  negligence  on 
his  part. 

8. — Same — ^Diicliarire  in  Bankruptcy — ^Pleading:. 

When  a  defendant  suffers  judgment  to  be  taken  against  him  which  he  might 
have  avoided  by  pleading  and  proving  his  discharge  in  bankruptcy,  he  can  not 
obtain  relief  therefrom  in  equity. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

J.  B.  Scarborough  and  Paschal  &  Ryan,  for  appellant. — This  bill  in 
equity  having  been  timely  filed,  the  evidence  showing  a  valid  defense 
to  the  cause  of  action  asserted  in  cause  number  3087,  and  showing  that 
defense  was  not  made  because  of  the  fraud  and  the  violation  of  the 
agreement  filed  in  that  cause,  and  showing  no  want  of  laches  on  the  part 
of  defendant  White,  judgment  should  have  been  for  plaintiff  herein,  an- 
nulling and  vacating  the  former  judgment.  McCorkell  v.  Everett,  16 
Texas  Civ.  App.,  560 ;  Kelly  v.  Ward,  94  Texas,  293 ;  San  Antonio  Bank 
V.  McLane,  5th  Texas  Ct.  Rep.,  851 ;  Silliman  v.  Taylor,  9  Texas  Ct. 
Rep.,  956;  Plummer  v.  Powers,  29  Texas,  15,  60  Texas,  239. 

ClarJe  &  Davis  and  Oeorge  Powell,  for  appellees. — 1.  In  inquiring 
into  the  merits  of  the  defense  of  the  original  suit  only  such  defenses  as 
were  pleaded  in  the  original  case  can  be  considered.  Horn  v.  Phelps,  65 
Texas,  593;  Nichols  v.  Dibbrell,  61  Texas,  539;  Woollev  v.  Sullivan,  45 
S.  W.  Rep.,  377. 

2.  Where  a  defendant  in  a  pending  suit  is  discharged  in  bankruptcy 
before  judgment  he  must  plead  his  discharge  before  judgment.  Failing 
in  this,  he  has  no  other  remedy.  Miller  v.  Clements,  54  Texas,  351; 
Coffee  V.  Bell,  49  Texas,  16;  Easley  v.  Bledsoe,  59  Texas,  489. 

3.  He  must  show  a  case  of  merits,  without  laches  on  his  part.  Ward 
V.  Cobbs,  14  Texas,  303 ;  Taylor  v.  Knapp,  42  Texas,  256 ;  Johnston  v. 
Templeton,  60  Texas,  238;  1  Black  on  Judgments,,  sec.  347,  et  seq.; 
Brownson  v.  Reynolds,  77  Texas,  254, 
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NETLL,  Associate  Justice. — ^This  is  an  original  suit  brought  by  ap-  . 
peilant  against  appellees  to  vacate  a  judgment  rendered  against  him  in 
favor  of  appellee  J.  T.  Powell,  in  the  District  Court  of  Bexar  County, 
on  the  30th  day  of  December,  1901,  for  the  sum  of  $1,600,  and  to  enjoin 
the  sale  of  his  property  levied  on  by  virtue  of  an  execution  issued  on  the 
judgment.  The  cause  was  tried  without  a  jury,  and  the  injunction  was 
dissolved  and  the  relief  prayed  for  denied. 

The  suit  in  which  the  judgment  sought  to  be  annulled  was  rendered 
was  instituted  by  J.  T.  Powell  against  appellant  on  the  23d  day  of  Sep- 
tember, 1895,  to  recover  $2,000  damages  alleged  to  have  been  occasioned 
.by  a  breach  of  contract.  The  original  answer,  consisting  of  a  general 
demurrer  and  a  general  denial,  was  filed  on  the  30th  of  November,  1896. 
The  first  amended  original  answer,  interposing  a  general  demurrer,  a 
general  denial,  and  setting  up  a  cross-action  for  $2,000  damages  for  an 
alleged  breach  of  the  contract,  was  filed  on  the  16th  day  of  February, 
1897. 

White,  the  defendant  in  that  suit,  resided  in  Waco,  Texas,  when  it 
was  instituted,  and,  except  the  three  years  when  he  was  in  Chicago,  has 
continued  to  reside  there  ever  since.  His  attorney,  who  filed  the  original 
answer  in  the  case,  was  Joseph  Ryan,  who  then  resided,  and  has  ever 
since  continued  to  reside,  in  San  Antonio.  The  amended  original  answer 
was  signed  by  J.  B.  Scarborough  and  Joseph  Ryan  as  his  attorneys.  The 
first-named  attorney  is  a  member  of  the  firm  of  Scarborough  &  Scar- 
borough, who  were  White's  leading  counsel  in  the  case,  and  who  then 
resided,  and  have  continuously  since  resided,  in  Waco.  Sometime  after 
the  amended  original  answer  was  filed  Mr.  Ryan  withdrew  from  the 
case,  and  J.  P.  Cahill,  an  attomey-at-law  who  resided  in  San  Antonio, 
became  the  defendant's  local  counsel  in  the  case. 

The  plaintiflE  in  that  case,  J.  T.  Powell,  was  represented  in  it  all  the 
way  through  by  Geo.  Powell,  Esq.,  who  was  then,  and  has  ever  since  been, 
a  member  of  the  San  Antonio  bar.  While  Mr.  Ryan  was  of  counsel  in 
the  ease  it  was  agreed  between  him  and  Mr.  Geo.  Powell,  as  attorneys 
for  their  respective  clients,  that  the  case  should  not  be  set  or  taken  up 
for  trial  without  giving  the  defendant  and  his  counsel,  at  Waco,  notice 
of  the  setting,  in  time  for  them  to  come  to  San  Antonio  and  attend  the 
trial. 

After  Mr.  Ryan's  withdrawal  from  the  case,  and  Mr.  Cahill's  appear- 
ance in  it  as  local  counsel  for  the  defendant,  the  agreement  referred  to 
was  made  known  by  the  former  to  the  latter,  and  was  observed  and  acted 
upon  by  Powell,  as  attorney  for  the  plaintiff,  and  Cahill  as  local  counsel 
for  the  defendant  (the  agreement  having  been  invoked  a  number  of 
times  by  Geo.  Powell  to  have  orders  of  dismissal  of  the  case  for  want  of 
prosecution  set  aside)  until  Cahill's  death,  which  occurred  in  April,  1901. 

On  the  30th  day  of  December,  1901,  the  judgment  sought  to  be  an- 
nulled was  rendered.  After  stating  the  style  and  number  of  the  cause 
it  is  as  follows:  "On  the  30th  day  of  December,  1901,  came  on  to  be 
heard  the  above  entitled  and  numbered  cause,  and  came  plaintiff,  in  per- 
son and  by  attorney,  and  defendant,  C.  W.  White,  though  duly  cited, 
came  not,  but  wholly  made  default,  and  said  case  coming  on  to  be  heard, 
plaintiff  announced  ready  for  trial,  and  a  jury  being  waived,  and  the  is- 
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•  sues,  both  of  law  and  fact,  being  submitted  to  the  court,  and  the  court 
having  heard  the  pleadings,  the  evidence  and  argument  of  counsel,  and 
having  considered  the  law  of  said  cause,  is  of  opinion  that  plaintiff 
should  recover  of  defendant,  wherefore  it  is  ordered,  adjudged  and  de- 
creed that  the  plaintiff,  J.  T.  Powell,  do  have  and  recover  of  and  from 
defendant,  C.  W.  White,  the  sum  of  sixteen  hundred  dollars  ($1,600), 
together  with  interest  thereon  from  this  date  at  the  rate  of  six  percent 
per  annum,  together  with  all  costs  of  suit  in  this  behalf  expended,  and 
for.  all  of  which  let  execution  issue.'*  Neither  Mr.  White  nor  his  coun- 
sel in  Waco  had  any  jiotice  that  the  cause  was  set  for  trial,  nor  of  the 
trial  thereof.  Nor  did  any  of  them  know  of  Mr.  CahilFs  death,  nor  learn 
of  it,  or  of  the  fact  that  final  judgment  had  been  rendered  in  the  cause, 
until  in  May,  1903,  when  execution  issued  on  the  judgment  was  levied  on 
White's  property  by  th^  sheriff  of  McLennan  County.  In  fact,  it  ap- 
pears from  the  evidence  that  both  White  and  his  counsel  in  Waco  had 
lost  sight  of  the  case,  or,  at  least,  failed  to  keep  in  touch  with  it,  nor 
know  anything  of  the  proceedings  being  had  in  it  or  its  status  after 
Cahill  came  into  the  case  as  defendant's  local  counsel.  White,  accOrd- 
Vig  to  the  allegations  in  his  petition  filed  in  this  case,  was,  during  the 
greater  portion  of  the  years  1899,  1900  and  1901,  absent  from  the  state, 
being  in  Chicago,  Illinois,  and  the  entire  management  and  control  of 
said  cause  subject  to  said  agreement  as  to  setting  and  trial  was  in 
the  hands  of  and  under  the  charge  of  said  Cahill.  Neither  White  nor 
his  Waco  attorneys  seem  to  have  had  any  information  from  or  communi* 
cation  with  Mr.  Cahill  in  regard  to  the  case  during  the  entire  time, 
notwithstanding  the  fact  that  Cahill  had  been  paid  no  fee  for  his  services 
in  the  case.  According  to  George  Powell's  testimony,  and  it  is  not  con* 
tradicted,  the  case  was  not  set  for  trial  at  his  instance  and  he  did  not 
know  when  or  how  it  was  set,  and  he  either  had  to  try  it  at  the  time 
it  was  tried  or  allow  it  to  be  finally  dismissed  from  the  docket. 

On  the  21st  of  September,  1898,  C.  W.  White  filed  his  petition  in 
bankruptcy  in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Texas,  at  Waco,  Texas,  and,  thereafter,  on  the  23rd  day  of 
November,  1898,  at  a  regular  term  of  the  court,  received  his  discharge  in 
bankruptcy.  This  discharge  was  not  plead  as  a  defense  in  the  case 
wherein  the  judgment  sought  to  be  enjoined  was  rendered. 

We  have  thus  recited  substantially  the  salient  facts  in  the  case  as 
they  appear  from  the  record. 

The  appellant  seeks  in  this  case  to  have  the  judgment  vacated  upon 
the  ground  that  it  was  fraudulently  obtained.  The  fraud  relied  upon 
is  that  the  case  was  set  for  trial  and  taken  up  and  tried  without  giving 
either  him  or  his  Waco  attorneys  notice  of  the  setting  as  provided  by 
the  agreement  referred  to  in  our  statement  of  the  facts.  The  fraud 
is  thus  alleged:  "Said  Powell  and  his  attorney  in  order  to  secure  an 
unconscionable  advantage  from  the  death  of  said  Cahill  and  the  ab- 
sence of  this  petitioner  and  his  attorneys  Scarborough  &  Scarborough, 
and  well  knowing  that  said  Cahill  had  full  and  complete  control  and 
management  of  the  setting  of  said  cause,  and  well  knowing  that  this 
petitioner  was  a  nonresident  of  the  State  and  was  relying  upon  said 
Cahill  to  give  him  notice,  and,  as  this  petitioner  alleges  and  believes 
titat  he,  petitioner,  had  no  knowledge  of  the  death  of  said  Cahill,  had 
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the  case  set  down  for  trial  on  December  the  30th,  1901,  without  the 
knowledge  or  consent  of  petitioner  or  of  any  attorney  representing  him, 
and  without  any  opportunity  for  him  or  his  attorney  being  advised 
thereof;  although  said  Powell,  plaintiff  in  said  cause,  and  his  said  at- 
torney, as  petitioner  believes  and  alleges,  well  knew  that  said  Cahill  was 
dead,  and  well  knew  that  said  Scarborough  &  Scarborough  were  nonresi- 
dent attorneys  representing  this  petitioner  in  said  suit,  and  although  said 
attorney,  Powell,  was  a  party  to  said  agreement  to  notify  this  petitioner 
and  said  Scarborough  &  Scarborough  as  his  attorneys,  of  any  setting 
of  said  cause  and  not  to  proceed  to  the  trial  of  said  cause  without  such 
notice  to  said  parties.  .  .  .  That  nevertheless,  with  full  knowledge  of  all 
these  facts,  and  in  violation  of  said  previous  agreement  as  to  setting 
and  trial  of  the  cause,  which  had  been  by  plaintiff  therein  expressly 
pleaded  in  specific  terms  and  in  substance,  as  aforesaid,  and  in  violation 
of  said  agreement,  and  as  petitioner  believes  and  alleges  with  willful 
intent  and  purpose  to  defraud  this  petitioner,  and  in  order  to  obtain 
an  unconscionable  advantage,  and  to  prevent  equity  being  done  between 
the  parties  to  said  cause,  plaintiff,  and  his  attorney,  had  said  cause 
set  down  for  trial  peremptorily,  and  did  fraudulently  and  inequitably, 
as  petitioner  believes  and  alleges,  without  advising  the  court  as  to  the 
true  facts  in  the  case  or  the  existence  of  said  agreement  or  of  the 
death  of  petitioner's  local  attorney,  and  without  the  knowledge  of  this 
petitioner  or  any  of  his  attorneys,  took  judgment  against  petitioner 
for  the  sum  of  $1,400  with  6  percent  interest  from  date  of  judgment 
and  for  costs  of  suit." 

As  meritorious  defense  to  the  suit  in  which  the  judgment  was  ren- 
dered, plaintiff  in  this  case  plead  J.  T.  Powell's  failure  and  inability 
to  perform  the  contract  upon  which  he  based  his  judgment  in  that  case, 
and  plaintiff's  discharge  in  bankruptcy  during  the  pendency  of  the  suit 
of  which  it  was  alleged  Powell  had,  or  was  charged  with  notice. 

The  trial  court  found  and  had  entered  with  the  judgment  the  following 
findings  of  fact :  "Ist.  That  the  plaintiff,  C.  W.  White,  and  his  attorney 
were  negligent  in  failing  to  defend  the  suit  against  him  in  which  judg- 
ment was  rendered  against  him  on  the  30th  day  of  December,  1901,  in 
favor  of  defendant  in  this  suit,  J.  T.  Powell,  who  was  plaintiff  in  that 
suit,  and  that  they  were  likewise  negligent  in  failing  to  prosecute  the 
crossbill  set  up  in  the  answer  of  said  White  in  said  suit,  and  that  said 
negligence  was  and  is  inexcusable. 

2nd.  "And  the  court  further  finds  that  the  plaintiff,  C.  W.  White, 
has  wholly  failed  to  show  by  evidence  that  he  had,  or  has,  a  meritorious 
defense  to  the  said  suit,  determined  against  him  by  said  judgment, 
entered  in  this  court  December  30,  1901,  or  that  he  has  any  meritorious 
cause  of  action  by  reason  of  his  petition  or  supplemental  petition  in  this 
case." 

In  reference  to  the  first  conclusion  of  the  trial  court,  we  must  hold 
that  the  evidence  is  reasonably  suflBcient  to  support  it.  This  being  so, 
it  necessarily  must  be  adopted  by  this  court  as  a  conclusion  of  fact. 
This  conclusion,  we  think,  is  conclusive  of  this  case.  In  a  suit  to  set 
aside  a  judgment  duly  rendered  by  a  court  of  competent  jurisdiction, 
"it  is  not  sufficient  to  show  that  injustice  has  been  done,  or  that  the 
plaintiff  had  a  good  defense  which  he  was  prevented  from  making  upon 
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the  trial.  But  he  must  further  show  that  he  has  not  resorted  to  chancery 
because  of  any  inattention  or  negligence  on  his  part.  He  must  show  a 
clear  case  of  diligence  as  well  as  of  merit;  that  he  has  a  good  defense 
which  he  was  prevented  from  making  by  fraud,  accident  or  the  acts  of  the 
opposite  party,  wholly  unmixed  with  any  fault  or  negligence  on  his 
part."  (Johnston  v.  Templeton,  60  Texas,  238;  Neyins  v.  McKee, 
61  Texas,  413;  Brownson  v.  Reynolds,  77  Texas,  254;  Ratts  v.  Levy, 
63  Texas,  278;  Clegg  v.  Darragh,  63  Texas,  357;  Anderson  v.  Oldham, 
82  Texas,  228 ;  Freeman  on  Judgments,  sec.  503 ;  Bergstrom  v.  Kiel,  67 
S.  W.  Rep.,  781;  Embry  v.  Palmer,  107  U.  S.,  3  (L.  E.  Bk.,  27,  p. 
346.) 

We  concur  also  in  the  second  finding  of  the  trial  court.  In  this  con- 
clusion we  have  taken  no  account  of  appellant's  discharge  in  bank- 
ruptcy, for  it  was  not  pleaded  as  a  defense  in  the  case  wherein  the 
judgment  was  rendered.  When  a  defendant  suffers  judgment  to  be  taken 
against  him  which  he  might  have  avoided  by  pleading  and  proving  his 
discharge  in  bankruptcy,  he  can  not  obtain  relief  therefrom  in  equity. 
Ballamy  v.  Woodson,  4  Ga.,  175,  48  Am.  Dec,  221. 

The  judgment  is  aflSrmed. 

Afftrmed, 

ON  MOTION  FOB  REHEARING. 

We  were  in  error  in  stating  in  our  opinion  that  "Cahill  had  been  paid 
no  fee  for  his  services  in  the  case."  In  this  motion  our  attention  has 
been  called  to  the  fact  that  appellant  testified  that  he  paid  him  a  fee. 
As  this  evidence  is  uncontradicted,  we  find  in  accordance  with  it.  This 
finding,  however,  does  not  affect  in  the  least  the  matter  discussed  in 
the  opinion  to  which  the  erroneous  finding  relates. 

With  this  correction,  the  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


A.  C.  Bullitt  v.  R.  G.  &  H.  C.  Coryell,  Executors. 

Decided  January  20,  1905. 

1. — ^Dccd — Covenant  of  Warranty — ^Taxes. 

From  the  use  of  the  words  "grant"  and  "convey"  in  a  general  warranty  deed, 
the  law  implies  a  covenant  that,  at  the  time  of  sale,  the  land  was  free  from 
incumbrances,  which  term  includes  taxes. 

2.— Foreclosure  of  Lien — Covenant  of  Warranty— Tazeft—Offiet. 

In  a  suit  for  a  balance  of  the  purchase  price  of  land  sold  under  a  deed  con- 
taining a  covenant  of  general  warranty,  and  to  foreclose  a  vendor's  lien,  defend- 
ant is  entitled  to  have  set  off,  against  plaintiffs  demand,  a  sum  paid  for  taxes 
due  upon  the  land  at  the  time  of  conveyance. 

Error  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Wm.  H.  Wilson. 

Bullitt  &  Lewis,  for  plaintiff  in  error. 

No  briefs  for  defendant  in  error. 
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PLEASANTS,  Ajssocl^te  Justice. — This  suit  was  brought  by  defend- 
ants in  error  as  independent  executors  of  J.  R.  Coryell,  deceased,  against 
the  plaintiff  in  error  to  recover  the  amount  due  upon  a  vendor's  lien 
note  for  $500  executed  by  plaintiff  in  error  in  favor  of  said  J.  R.  Coryell 
on  the  ^th  day  of  August,  1898,  and  to  foreclose  the  vendor's  lien  upon 
the  land  for  the  purchase  money  of  which  the  note  was  given. 

Defendant  answered  in  substance  that  the  land,  in  part  payment  of 
which  the  note  sued  on  was  given,  was  conveyed  to  him  by  J.  R.  Coryell 
on  said  24th  day  of  August,  1898,  by  deed  of  general  warranty;  that 
after  said  conveyance  to  him  he  discovered  that  there  were  unpaid  taxes 
due  «pon  said  land  at  the  time  it  was  conveyed  to  him ;  that  he  has  been 
forced  to  pay  in  satisfaction  of  said  tax  lien  the  sum  of  $417.05  to  the 
County  of  Liberty  in  which  county  a  portion  of  the  land  is  situated, 
and  there  is  yet  due  to  the  County  of  Harris  upon  that  portion  of  the 
land  situated  in  said  county  the  sum  of  $100.  He  prays  that  both  the 
above  amounts  be  allowed  as  offsets  against  the  amount  due  upon  the  note 
sued  on. 

The  cause  was  tried  in  the  court  below  without  a  jury  and  resulted 
in  a  judgment  in  favor  of  plaintiffs  for  the  full  amount  due  upon  the 
note  and  foreclosure  of  the  vendor's  lien,  and  against  defendant  on 
his  plea  of  offsets. 

The  record  showed  that  J.  R.  Coryell  on  August  24,  1898,  conveyed 
to  Bullitt  the  land  described  in  plaintiff's  petition  by  a  deed  containing 
covenants  of  general  warranty.  This  deed  recites  that  it  was  executed 
in  consideration  of  the  sum  of  $1,500  to  be  paid  by  Bullitt  and  for 
which  he  had  executed  his  three  promissory  notes  each  for  the  sum  of 
$500,  payable  respectively  in  one,  two  and  three  years  after  date. 

The  land  is  situated  partly  in  Harris  and  partly  in  Liberty  County, 
the  larger  portion  being  in  the  latter  county.  Prior  to  the  maturity  of 
the  first  of  said  notes  Bullitt  sold  that  portion  of  the  land  in  Liberty 
County  for  the  sum  of  $4,000  and  in  part  payment  therefor  received  from 
the  purchaser  two  notes  for  $500  each.  These  notes  he  transferred  and 
assigned  to  Coryell  in  lieu  of  the  first  two  notes  given  by  him  in  the 
purchase  of  said  land.  Upon  this  exchange  of  notes  Coryell  executed 
a  release  of  the  Liberty  County  land  from  the  lien  of  the  three  notes 
executed  by  Bullitt  and  also  a  release  of  the  land  in  Harris  County  from 
lien  of  the  two  notes  surrendered  by  Bullitt  in  said  exchange. 

In  making  the  sale  of  the  Liberty  County  land  Bullitt  discovered  that 
tiiere  were  unpaid  taxes  due  thereon  at  the  time  he  purchased  from 
Coryell  amounting  to  $417.05  and  in  order  to  clear  the  land  from  the 
lien  of  said  taxes  he  had  to  pay  this  sum.  He  made  this  payment  to 
the  tax  collector  of  the  county  on  the  3rd  day  of  April,  1901. 

J.  R.  Coryell  died  testate  in  August,  1901,  and  the  defendants  in 
error  are  the  independent  executors  named  in  his  will  which  has  been 
duly  probated. 

From  the  use  of  the  words  "grant''  and  "convej'"  in  the  deed  from 
Coryell  to  Bullitt  the  law  implies  a  covenant  that  at  the  time  of  such 
conveyance  the  land  was  free  from  incumbrances,  and  taxes  are  included 
.  in  the  term  incumbrances  as  here  used.  There  being  taxes  due  upon  the 
land  at  the  time  of  said  conveyance  which  Bullitt  afterwards  paid,  he 
could  sue  upon  his  implied  warranty  and  recover  back  from  Coryell, 
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(SayW  Civ.  Stats.,  art.  633.)  His  cause  of  action  being  for  a  breach 
of  covenant  and  growing  out  of  the  same  contract  from  which  plaintiflEs' 
cause  of  action  arose  his  claim  could  be  set  oflE  against  plaintiffs'  de- 
mand in  this  suit. 

Plaintiffs  could  have  defeated  defendant's  claim  by  showing  that 
as  a  part  of  the  consideration  for  the  conveyance  the  defendant  agreed 
to  p^y  the  taxes  due  upon  the  land,  and  they  pleaded  that  such  was  the 
fact.  (Johnson  v.  Elmen,  1  Texas  Ct.  Rep.,  83.)  We  do  not  think  the 
evidence  raises  this  issue,  and  Bullitt  testified  that  he  made  no  such 
agreement. 

It  follows  that  the  trial  court  erred  in  not  giving  the  defendant  judg- 
ment for  the  amount  of  the  taxes  shown  to  have  been  paid  by  him 
and  offsetting  that  amount  against  the  sum  found  to  be  due  by  him 
on  the  note. 

The  evidence  as  to  the  taxes  due  on  the  Harris  County  land  was 
not  sufficient  to  enable  the  court  to  ascertain  with  reasonable  certainty 
what  the  amount  of  said  taxes  was  and  therefore  judgment  was  properly 
rendered  against  defendant  on  this  claim. 

The  judgment  of  the  court  below  will  be  reformed  by  deducting  there- 
from the  $417.05  taxes  paid  by  defendant,  with  interest  at  6  percent 
from  the  date  of  such  payment,  and  as  so  reformed  it  is  affirmed. 

Reformed  and  affirmed. 


J.  0.  BiGBY  ET  AL.  V.  A.  L.  BrANTLEY. 

Decided  January  21,  1905. 

Juriidiotlon — ^Amount — ^Mandamus — County  Court. 

Where  the  action  was  one  of  mandamus  to  compel  school  trustees  and  tho 
county  superintendent  to  approve  school  warrants  in  the  aggregate  amount  of 
$240,  the  County  Court,  and  not  the  District  Court,  had  jurisdiction,  tha  amount 
involved  exceeding  $200  and  being  less  than  $500. 

Error  from  the  District  Court  of  Glasscock.  Tried  below  before  Hon. 
J.  Ij.  Shepherd. 

J.  D,  Cunningham,  for  plaintiffs  in  error. 

CONNER,  Chief  Justice. — The  defendant  in  error  instituted  this 
suit  in  the  District  Court  of  Glasscock  County  praying  for  a  peremptory 
writ  of  mandamus  against  the  plaintiffs  in  error,  J.  0.  Bigby,  W.  E. 
Chaney  and  D.  M.  Lovele,  trustees  of  school  No.  3,  district  No.  1,  said 
county,  and  against  J.  W.  Holder,  county  judge  and  exofficio  couniy 
superintendent  of  schools,  to,  among  other  things,  compel  said  trustees 
to  issue,  and  county  superintendent  to  approve,  warrants  or  vouchers 
for  a  six  months^  term  of  school  at  the  rate  of  $40  per  month,  to  which, 
from  the  evidence,  it  seems  he  was  properly  entitled.  The  prayer  of 
the  petition  was  granted  and  a  writ  of  mandamus  awarded  by  the  court 
below,  from  which  judgment  said  trustees  and  county  superintendent 
have  prosecuted  this  writ  of  error. 

It  conclusively  appears  that  the  amount  involved  in  this  case  exceeds 
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$200^  and  is  less  than  the  sum  of  $500.  The  County  Court  of  Glasscock 
County^  therefore,  and  not  the  District  Court,  had  jurisdiction;  from 
which  it  necessarily  follows  that  the  judgment  must  be  reversed  and  the 
cause  dismissed  for  reasons  sufficiently  stated  in  the  cases  of  Dean  v. 
State,  88  Texas,  290,  30  S.  W.  Bep.,  1047;  Johnson  v.  Hanscom,  90 
Texas,  32,  37  S.  W.  Bep.,  601 ;  Lazarus  v.  Swoflford,  15  Texas  Civ.  App., 
367,  39  S.  W.  Bep.,  389;  McBimmon  v.  Moody,  87  Texas,  260. 
Judgment  revereed  and  cause  dismissed. 

Reversed  and  distnitsed. 


D.  M.  McNeill  v.  J.  H.  Cage  et  al. 

Decided  January  21,  1906. 

1.— ^ift  of  Hotet— Belivery— Tniitee. 

\^liere  a  father  sold  land,  and  had  certain  vendor's  lien  notes  taken  in  pay- 
ment therefor,  made  payable  to  C,  as  trustee,  intending  to  make  the  notes  a 
gift  to  a  minor  son,  but  never  delivered  the  notes  to  the  trustee,  and  the  latter 
never  accepted  the  trust,  and  the  father  afterwards  sold  the  notes,  having  C.  to 
endorse  them  as  trustee,  without  recourse,  in  order  to  effect  their  transfer,  the 
fntended  beneficiary  was  not  entitled,  on  attaining  his  majority,  to  recover  on 
(he  notes. 

2. — Same— Sabieqaent  Purchasers  of  Land. 

Plaintiff  was  not  entitled  to  a  personal  judgment  on  the  notes  against  par- 
ties who  had  subsequently  bought  the  land  from  his  father's  vendee  in  the  absence 
of  allegation  and  proof  that  they  had  assumed  the  payment  of  the  notes. 

S.— Beielsiloii— Baperior  Title— Parties. 

In  an  action  by  one  claiming  an  interest  in  certain  vendor's  lien  notes,  as 
an  heir,  plaintiff  is  not  entitled  to  a  rescission  of  the  sale  of  the  land  made  by 
bis  ancestor,  and  to  recover  the  land  itself,  where  other  coheirs  were  not  made 
parties  and  the  makers  of  the  notes  were  not  made  defendants  along  with  subse- 
quent purchasers  of  the  land  from  them. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

J.  A.  Powers,  W,  W,  M cores  and  M,  J.  Thompson,  for  appellant. 

Martin  £  Oeorge,  for  appellees. 

CONNER,  Chief  Justice. — ^We  think  the  following  statement  of  this 
case  by  the  appellees  is  substantially  correct,  and  it  is  adopted,  to-wit: 
"This  was  an  action  of  trespass  to  try  title,  which  was  brought  bv  ap- 
pellant, D.  M.  McNeill,  against  J.  H.  Cage,  S.  A.  Wallace,  V.  A.Val- 
lace  and  T.  B.  Tudor,  appellees,  for  374  acres  of  land  out  of  the  E. 
Ruse  survey  situated  in  Erath  County,  Texas;  and  in  the  alternative 
a  snit  against  said  Cage,  Wallace  and  Tudor  upon  sixteen  vendor's  lien 
notes,  alleged  to  have  been  executed  by  S.  N.  Borders  as  part  of  the 
purchase  money  for  said  land,  purchased  by  said  Borders  from  W.  W. 
McNeill.  It  is  further  alleged  in  said  petition  that  ten  of  said  notes 
were  made  payable  to  the  order  of  W.  C,  McNeill,  trustee  for  Daniel 
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M.  McNeill,  and  that  six  of  said  notes  were  made  payable  to  the  order 
of  S.  J.  McNeill ;  that  said  notes  aggregate  $2,550,  drawing  ten  percent 
interest  and  attorneys  fees,  and  that  the  said  ten  notes  were  delivered  by 
W.  W.  McNeill  to  W.  C.  McNeill,  trustee  for  D.  M.  McNeill,  and  six 
of  said  notes  delivered  by  W.  W.  McNeill  to  S.  J.  McNeill,  and  that 
said  D.  M.  and  S.  J.  McNeill  were  minors  at  the  time  of  the  execution 
and  delivery  of  said  notes  as  aforesaid,  and  that  D.  M.  McNeill  is  the 
owner  by  purchase  of  the  six  notes  made  payable  to  S.  J.  McNeill,  and 
that  W.  C.  McNeill  accepted  the  trust  and  the  ten  notes,  and  afterwards 
without  authority  of  law,  as  trustee,  transferred  said  notes  to  J.  H. 
Cage. 

"The  appellees  plead  general  demurrer,  special  exceptions,  plea  of  not 
guilty,  general  denial,  limitation  of  two  and  four  years,  the  release  of 
vendor's  lien  in  each  of  said  notes  by  W.  W.  McNeill  to  said  S.  N. 
Borders;  that  the  notes  were  only  an  intended  gift  by  W.  W.  McNeill 
to  said  minors ;  that  said  notes  were  never  delivered,  and  W.  W.  McNeill, 
before  he  delivered  same,  changed  his  mind,  retained  said  notes  and  sold 
and  used  said  notes  for  himself,  and  that  W.  C.  McNeill  never  accepted 
the  trust,  and  said  notes  were  never  delivered  to  him  or  any  one  else 
for  said  D.  M.  and  S.  J.  McNeill.  Also,  improvements  in  good  faith, 
etc.  The  trial  resulted  in  the  court,  after  hearing  all  the  evidence  in 
the  case,  peremptorily  instructing  the  jury  to  find  a  verdict  for  defend- 
ants, which  they  did.^^ 

The  evidence  shows  the  making  of  the  deed  and  notes  as  alleged, 
but  from  the  presentation  of  the  case  on  this  appeal  from  the  judgment 
rendered  in  accordance  with  the  verdict  of  the  jury,  we  infer  that  the 
view  of  the  trial  court  was  that  while  the  evidence  was  sufficient  to 
show  that  the  notes  made  by  S.  N.  Borders  for  the  374  acres  of  land 
described  in  the  petition,  and  payable  to  W.  C.  McNeill,  as  trustee  for 
Daniel  McNeill  and  to  S.  J.  McNeill,  as  alleged,  were  caused  to  be 
made  so  payable  by  W.  W.  McNeill  with  the  intent  of  making  a 
gift  of  said  notes  to  said  payees,  that  nevertheless  it  conclusively  appeared 
that  the  intended  gift  never  took  effect  for  want  of  delivery  by  him 
either  to  the  trustee  W.  C.  McNeill  or  S.  J.  McNeill. 

Several  interesting  questions  are  presented,  but  in  the  view  we  have 
taken  of  the  case  we  deem  it  unnecessary  to  do  more  than  to  incidentally 
refer  to  them  as  we  shall  hereafter  do. 

It  is  undisputed  that  W.  W.  McNeill,  the  father  of  appellant,  D.  M. 
McNeill  and  of  S.  J.  McNeill,  on  September  18,  1893,  conveyed  by 
general  warranty  deed  to  Mary  V.  Borders,  his  daughter,  and  S.  N. 
Borders,  her  husband,  the  374  acres  of  land  described  in  appellant's  peti- 
tion, the  consideration  as  recited  in  said  deed  being  $500  cash  in  hand 
paid,  and  the  sixteen  notes  described  in  said  petition.  This  deed  re- 
served the  vendor's  lien  and  was  seasonably  recorded.  The  evidence  tends 
to  show  that  at  the  time  of  this  conveyance  W.  W.  McNeill  was  in  failing 
health,  and  that  the  conveyance  and  notes  were  made,  as  stated,  with 
a  view  on  the  part  of  W.  W.  McNeill  of  an  equitable  distribution  of  his 
estate.  The  evidence  further  shows  without  contradiction  that  W.  W. 
McNeill  received  the  notes  involved  in  this  controversy  from  S.  N. 
Borders,  but  at  no  time  made  actual  delivery  thereof  to  either  of  the 
payees  therein.     The  trustee,  W.  C.  McNeill,  testified  that  the  notes 


1905.]  McNeill  v.  CAOfi.  47 

were  not  delivered  to  him,  and  that  he  distinctly  refused  to  accept  the 
trust.  W.  W.  McNeill  recovering  his  health  and  averring  a  necessity 
of  support,  transferred  the  notes,  or  such  of  them  as  had  not  theretofore 
been  paid  to  him,  to  the  appellee,  J.  H.  Cage,  the  trustee  endorsing  the 
notes  made  payable  to  him,  without  recourse  and  for  the  purpose  only 
of  complying  with  the  wishes  of  Cage  and  W.  W.  McNeill  in  that  re- 
spect. The  record  shows  without  dispute  that  in  September,  1895, 
after  their  purchase.  Borders  and  wife  conveyed  by  general  warranty 
deed  to  appellees  S.  A.  and  B.  H.  Wallace  112%  acres  of  the  land 
in  controversy  for  $785.75,  reserving  lien  thereon  for  the  purchase  money 
notes  given  therefor;  and  that  in  July,  1897,  S.  N.  and  Mary  Borders 
made  a  like  deed  to  the  remainder  of  the  land  (261  acres)  to  one  W.  N. 
Perkins,  the  consideration  as  recited  being  $2,000,  which  included  an 
assumption  of  the  notes  in  controversy. 

Borders  and  wife  were  not  made  parties  to  this  suit,  and  we  are  of 
opinion  that  appellant  was  not  in  position  to  claim  a  rescission  of  the 
sale  from  McNeill  to  Borders  and  wife.  In  the  first  place  Borders 
and  wife  were  necessary  parties  to  a  suit  for  rescission,  they  being  the 
original  grantees  in  the  deed,  and  having  conveyed  the  land  to  others 
with  warranty  of  title,  and  the  superior  title  remaining  in  McNeill,  if 
not  conveyed  to  them  by  his  deed  of  release,  descended  at  his  death 
to  Mrs.  Borders  as  well  as  to  appellant,  both  being  alike  heirs  of  the 
original  grantor.  A  contract,  to  be  rescinded,  must  be  rescinded  i^  toto, 
and  hence  all  parties  interested  must  either  join  or  be  joined  in  a 
proceeding  to  rescind.  The  case  is  not  one,  like  that  of  Renfro  v.  City 
of  Waco,  33  S.  W.  Rep.,  766,  in  which  all  the  rights  of  the  vendor 
descended  to  the  party  seeking  a  rescission.  If  McNeill  had  been  alive, 
appellant  could  not  have  maintained  such  an  action  without  a  convey- 
ance of  the  superior  or  legal  title  to  him.  If  such  title  had  been  con- 
veyed to  appellant  and  his  sister,  Mrs.  Borders,  appellant  alone  could 
not  have  maintained  an  action  to  rescind  and  recover  the  land,  and  he 
can  not  be  in  a  better  position  where  title  is  cast  by  descent  in  the  same 
way. 

We  conclude  that  it  is  equally  clear  that  a  judgment  against  appel- 
lees upon  the  notes  described  in  the  plaintiff's  petition  was  unathorized. 
It  is  conceded  that  part  of  them  are  barred  by  limitation.  As  to  the 
remaining  notes  the  makers  were  not  sued,  and  there  is  neither  allega- 
tion nor  proof  that  appellees  S.  A.  Wallace,  B.  H.  Wallace  and  T.  B. 
Tudor  assumed  the  payment  of  any  one  of  the  notes  sued  upon  so  as 
to  authorize  a  personal  judgment  against  them.  It  is  alleged  that  ap- 
pellee J.  H.  Cage  assumed  the  payment  of  said  notes,  but  there  is  no 
proof  whatever  in  support  of  this  allegation.  On  the  contrary,  the  proof 
without  dispute  shows  that  in  October,  1898,  Perkins,  not  made  a 
party  and  who  alone,  it  seems,  assumed  the  payment  of  the  notes  sued 
upon,  by  general  warranty  deed  conveyed  to  appellee  J.  H.  Cage  the 
261  acres  of  land  in  controversy  not  theretofore  conveyed  by  Borders 
and  wife  to  the  Wallaces,  for  the  consideration  "that  said  J.  II.  Cage, 
the  owner  and  holder  of  the  fifteen  notes  described  in  said  deed  from 
Borders  to  Perkins,  cancel  all  of  said  notes."  The  proof  without  contro- 
versy shows  that  Cage  had  theretofore  purchased  the  notes  from  W.  W. 
McNeill  and  asserted  ownership  thereof.    It  may  be  that  if  Cage  pur- 
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chased  the  notes  from  W.  W.  McNeill  with  notice  of  the  right,  if  any, 
of  appellant  and  his  brother  thereto,  and  afterwards  collected  the  notes 
in  the  way  of  a  conveyance  of  the  land  now  claimed  by  him,  that  equity 
would  require  him  to  pay  the  notes,  or  to  be  placed  in  the  attitude 
of  holding  the  land  purchased  by  him  from  Perkins  as  a  trustee  for  the 
benefit  of  appellant,  but  no  such  case  was  made  by  appellant  in  his  peti- 
tion. 

We  accordingly  conclude  that  in  no  view  of  the  case  was  a  judgment 
in  appellaxit's  favor  authorized,  and  affirm  the  judgment  as  rendered 
below. 

Afftrmed. 

Writ  of  error  refused. 


Otto  Stolley  v.  William  Lilwall, 

Decided  January  21,  1905. 

School  land — ^Proof  of  Purohaie — Claislfioation  and  Appraliement — ^Presump- 
tion. 

Where,  in  trespass  to  try  title,  brought  to  recover  a  tract  of  school  land 
bought  from  the  State,  plaintiff  showed  his  application  to  purchase  the  land,  the 
Commissioner's  award  of  it  to  him,  the  State  Treasurer's  receipt  for  all  pay- 
ments of  principal  and  interest  due  thereon,  and  the  Commissioner's  certificate  of 
proof  'of  occupancy,  it  was  immaterial  that  he  did  not  also  make  proof  of  the 
classification  and  appraisement  of  the  land.  Since  the  Commissioner  had  no 
authority  to  award  the  land  until  it  w^as  classified  and  appraised,  it  will  be  pre- 
sumed in  favor  of  the  regularity  of  his  official  acts  that  this  had  been  done. 

Appeal  from  the  District  Court  of  Hall.  Tried  below  before  Hon. 
J.  M.  Morgan. 

Gardner  &  Buggies,  for  appellant. 

Hunter  &  Flood,  R.  P.  Smith  and  Wilson  &  Kinder,  for  appellee. 

SPEER,  Associate  Justice. — This  is  a  contest  between  appellant  as 
plaintiff  below  and  appellee  over  school  section  No.  40,  block  A  1,  Hale 
County,  Texas.  The  following  is  the  evidence  introduced  by  plaintiff. 
1.  Application  of  Otto  Stolley  to  purchase  his  home  section  No.  64,  block 
A  1,  school  land ;  dated  September  28, 1898,  and  filed  in  Land  Office  Octo- 
ber  1,  1898,  with  its  file  marks  and  endorsements  in  regular  form;  ap- 
plied for  as  dry  grazing  land  at  $1  per  acre.  2.  Certificate  No.  226, 
K.  L.  &  R.  Ry.  Co.,  issued  December  6,  1876,  for  640  acres  of  land, 
by  virtue  of  which  said  section  54,  A  1,  was  located.  3.  Survey  and  field 
notes  of  said  section  54,  A  1,  and  its  alternate  53,  A  1,  dated  December 
3,  1877.  4.  Land  Commissioner's  notice  to  State  Treasurer  of  award 
to  Stolley  of  section  54,  November  22,  1898,  on  said  application  of 
September  28,  1898.  6.  Treasurer's  receipt  to  Stolley  for  full  payment 
of  all  amounts  of  purchase  money  and  interest  for  said  section.  6. 
Postal  card  notice  of  award  by  Land  Commissioner  to  Otto  Stolley, 
dated  November  11,  1898,  and  signed  by  A.  J.  Baker,  Commissioner, 
as  per  said  application  of  September  28,  1898.    7.  Original  certificate  of 
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required  and  sufficient  proof  of  occupancy  by  Otto  Stolley  of  said  section 
54,  A  1,  dated  November  9,  1901,  signed  by  Charles  Rogan,  Commis- 
sioner of  the  General  Land  Office,  with  seal  of  said  office.  Plaintiff 
offered  his  application  to  purchase  and  other  papers  to  establish  his 
title  to  section  40,  block  A  1,  dated  May  20,  1901,  the  section  in  contro- 
versy, as  additional  land,  it  being  admitted  that  it  was  within  the  five 
miles  radius  of  his  home  section  54,  A  1,  and  defendant  objected  because 
plaintiff  had  failed  to  establish  classification  and  valuation,  and  his  title 
to  his  said  home  section  54,  A  1,  and  the  objection  being  sustained, 
plaintiff  excepted.  The  court  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  defendant,  which  was  done,  and  the  plaintiff  has  ap- 
pealed. 

The  court  erred  in  excluding  the  evidence  offered  by  appellant  upon 
the  objections  urged.  When  the  appellant  proved  that  his  home  section 
54  had  been  awarded  to  him  by  the  State  Land  Commissioner,  it 
amounted  to  prima  facie  evidence  that  all  the  requirements  of  the  law 
prerequisite  to  a  valid  sale,  including  classification  and  appraisement  of 
the  land,  had  been  met.  Corrigan  v.  Fitzsimmons,  97  Texas,  595,  10 
Texas  Ct.  Eep.,  247.  In  the  case  cited  Mr.  Chief  Justice  Gaines  uses  this 
language:  ^'Before  the  Commissioner  of  the  General  Land  Office  ac- 
cepted either  the  application  of  the  plaintiff  or  that  of  the  defendant 
to  purchase  the  lands  in  controversy,  it  was  his  duty  to  see  that  they 
had  been  properly  classified  and  appraised;  therefore  the  fact  that  he 
awarded  the  lands  under  the  application  is  evidence  of  the  existence  of 
the  facts  necessary  to  give  him  authority  to  sell.^'  This  court  has  here- 
tofore applied  the  principle  announced  in  that  case,  of  the  presumption 
of  the  regularity  of  the  acts  of  the  State  Land  Commissioner,  in  numer- 
ous cases,  though  not  in  the  precise  particular  as  in  the  Corrigan-Fitz- 
simmons  case,  and  here  under  consideration.  (Binion  v.  Harris,  32 
Texas  Civ.  App.,  371,  7  Texas  Ct.  Rep.,  712;  Landers  v.  Bolivar,  7 
Texas  Ct.  Rep.,  412 ;  Reeves  v.  Smith,  58  S.  W.  Rep.,  185.)  Proof  of 
the  award  of  the  home  section,  to  say  nothing  of  the  certificate  of  occu- 
pancy, amounting,  then,  as  it  does,  to  evidence  of  classification  and 
appraisement,  it  was,  of  course,  error  for  the  court  to  exclude  the  other 
testimony  upon  the  ground  that  classification  and  appraisement  of  the 
home  section  had  not  been  proved.  It  follows  that  the  judgment  of  the 
lower  court  must  be  reversed  and  the  cause  remanded  for  a  new  trial. 

The  appellant  offered  other  evidence  for  the  purpose  of  showing 
directly  that  the  land  had  been  classified  and  appraised  and  was  on  the 
market  at  $1  per  acre  at  the  time  he  applied  to  purchase.  This  was 
excluded  upon  the  objection  of  appellee,  but  we  find  it  unnecessary 
to  pass  upon  the  questions  presented  by  this  ruling,  inasmuch  as  the 
appellant  will  probably  not  offer  it  upon  another  trial,  seeing  that  his 
case  is  made  without  such  evidence ;  and  if  it  is  improper  testimony  the 
appellee  will  hardly  offer  it. 

It  is  not  improper  here  to  say  that  the  case  of  Corrigan  v.  Fitzsim- 
mons, supra,  was  decided  by  our  Supreme  Court  since  the  trial  of  this 
case  in  the  District  Court. 

Reversed  and  remanded. 

Reversed  and  remanded. 
Vol.  XXXVIII.  Civil— 4. 
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Joe  Murphy  et  al.  v.  Smith^  Walkkr  &  Co.  et  al. 

Decided  January  21,  1905. 

1. — ^Partnership— Purchase  in  Name  of  One  Partner. 

Where  one  member  of  a  Arm,  composed  of  two  partners,  acting  for  the  firm, 
purchased  from  a  third  party  an  interest  in  property  used  in  carrying  on  the 
partnership  business,  with  reservations  by  the  seller  of  certain  rights  in  the  prop- 
erty, it  was  immaterial  that  the  written  transfer  of  such  property  was  made  to 
him  instead  of  to  the  firm,  and  he  would  be  estopped  from  denying  the  partnership 
ownership  where  his  copartner,  in  ignorance  of  the  fact  that  the  transfer  was  not 
in  the  firm  name,  had  incurred  considerable  expense  on  the  understanding  that  it 
was  partnership  property. 

8. — General  Denial — ^Injunction — Telephone  Connections. 

Where,  in  an  action  for  an  injunction  to  restrain  defendants  from  maintain- 
ing connections  between  their  telephone  line  and  another  line  alleged  to  be  owned 
by  plaintiffs,  there  was  a  general  denial  pleaded,  it  was  error  for  the  court  to  ren- 
der judgment  for  plaintiffs  upon  sustaining  their  demurrer  to  defendants'  an-* 
swer,  and  without  proof,  since  the  general  denial  made  it  necessary  for  plaintiffs 
to  prove  their  case. 

Appeal  from  the  District  Court  of  Randall.  Tried  below  before  Hon. 
Ira  Webster. 

Browning,  Madden  &  Trulovc  and  L,  0.  Wilson,  for  appellants. — 
1.  Defendants'  original  answer  contained  a  general  denial  and  special 
answer,  and  was,  therefore,  sufficient  as  against  a  general  demurrer. 
District  and  County  Court  Rule,  17;  Oliphant  v.  Markham,  79  Texas, 
643 ;  Ellis  v.  Vernon  Ice  Co.,  4  Texas  Civ.  App.,  69. 

2.  Faulkner  and  Stegman's  agreement  to  purchase,  as  partners,  the 
telephone  line  in  question;  Stegman^s  subsequent  purchase  of  same,  al- 
though made  in  his  own  name,  must  be  considered  to  have  been  made 
for  the  partnership.  Eakin  v.  Shumaker,  12  Texas,  51;  Yeager  v. 
Neal,  64  S.  W.  Rep.,  701;  Houser  v.  Jordan,  63  S.  W.  Rep.,  1049; 
Branch  v.  De  Blanc,  62  S.  W.  Rep.,  134. 

Veale  &  Hendricks,  for  appellee. — ^Where  an  answer  is  simply  a 
general  denial  it  requires  no  proof,  where  the  object  of  the  answer  was 
to  defeat  the  perpetuation  of  an  injunction,  but  where  the  general  denial 
is  followed  up  with  a  special  answer,  not  only  in  effect,  admitting  the 
facts  stated  in  the  bill  a  general  demurrer  should  be  sustained  to  the 
answer  and  the  injunction  perpetuated.  A  general  denial  does  not  put 
in  issue  the  facts  pleaded  in  a  bill  in  equity,  invoking  the  equity  powers 
of  the  court  in  granting  injunction. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  decree  mak- 
ing perpetual  an  injunction  granted  at  the  instance  of  appellees.  Smith, 
Walker  &  Company,  Stringfellow  &  Hume  Hardware  Company  and  B. 
6.  Stegman,  against  appellants,  Joe  !Murphy  and  L.  M.  Faulkner, 
'^commanding  and  directing  the  defendants  and  each  of  them  to  discon- 
nect the  telephone  wire  of  plaintiffs  Smith,  Walker  &  Company  and 
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Strongfellow  &  Hume  Hardware  Company,  extending  from  Hereford, 
in  Deaf  Smith  County,  to  Canyon  City,  Texas,  as  described  in  said 
petition,  from  any  line  of  wire,  or  telephone  exchange  belonging  to  de- 
fendants, or  either  of  them,  in  Canyon  City,  Texas,  or  controlled  by 
them,  and  to  desist  and  refrain  from  interfering  with"  said  telephone 
line  of  plaintiffs,  etc.;  the  court  overruling  all  demurrers  to  the  peti- 
tion for  injunction  and  sustaining  demurrers  to  the  answer,  and,  with- 
out hearing  any  evidence,  decreeing  the  title  of  the  property  in  con- 
troversy to  be  in  the  appellees,  although  the  answer  contained  a  general 
denial. 

In  March,  1901,  Smith,  Walker  &  Company,  Stringfellow  &  Hume 
Hardware  Company  and  others,  all  doing  business  in  Amarillo,  Texas, 
with  business  connections  at  Canyon  City,  Texas,  and  the  two  concerns 
named  having  branch  houses  both  at  Canyon  City  and  Hereford,  Texas, 
made  a  contract  with  the  Plainview  Telephone  Company,  a  partnership, 
for  the  sale  to  them  of  a  certain  telephone  line  owned  by  said  other 
parties  and  then  being  operated  between  Amarillo  "and  their  various 
connections  in  the  town  of  Canyon  City,"  the  contract,  after  enumerating 
the  connections  at  Canyon  City,  reciting,  among  other  things:  "Said 
Smith,  Walker  &  Co.,  in  Amarillo,  Texas,  being  connected  with  Smith, 
Walker  &  Co.,  in  Canyon  City,  Texas,  and  with  their  said  house  in 
Hereford,  Texas,"  and  containing  a  similar  recital  as  to  Stringfellow  & 
Hume  Hardware  Co.  The  consideration  for  this  sale  was  the  obliga- 
tion assumed  by  the  Plainview  Telephone  Company,  their  heirs  or  as- 
signs, to  keep  up  at  their  own  expense  the  telephone  line,  phones  and 
apparatus  between  Amarillo  and  Canyon  City  and  allow  said  other 
parties  the  free  use  of  said  line  to  their  respective  business  connections 
for  five  .years,  the  contract  providing  "that  then  and  in  that  case  the 
title  to  said  telephone  line,  phones,  wires  and  apparatus  shall  pass 
and  vest  absolutely  and  be  the  property  of  the  parties  of  the  second 
part." 

In  March,  1902,  the  Plainview  Telephone  Company  sold  and  assigned 
all  their  rights  under  this  contract  to  appellants,  Joe  Murphy  and  L.  M. 
Faulkner,  who  undertook  to  carry  out  the  contract  of  March,  1901. 

In  July,  1902,  Murphy  sold  his  half  interest  to  B.  6.  Stegman,  and 
the  telephone  line,  with  connections,  including  those  at  Hereford,  was 
then  operated  by  him  and  Faulkner  until  Murphy  again  became  owner 
with  Faulkner  under  foreclosure  proceedings,  Stegman  having  failed 
to  pay  for  the  interest  purchased  of  Murphy. 

.  In  October,  1902,  Smith,  Walker  &  Co.,  and  Stringfellow-Hume  Hard- 
ware Co.  made  a  contract  for  the  sale  and  transfer  to  said  Stegman 
of  the  telephone  line  between  Canyon  City  and  Hereford,  Stegman  agree- 
ing to  allow  them  the  free  use  of  the  line  between  their  own  business 
houses  for  a  term  of  five  years,  and  to  keep  the  line,  with  its  connections, 
in  repair  and  order  during  that  time,  the  title  to  vest  in  Stegman  on  his 
faithfully  carrying  out  the  contract,  which  contained  also  this  provision : 
"It  is  further  understood  that  party  of  the  second  part  will  make  a 
connection  at  Canyon  City  for  the  aforesaid  business  houses  of  the 
parties  of  the  first  part  at  Amarillo  and  Hereford,  Texas,  for  the  un- 
expired term  of  a  contract  entered  into  between  parties  of  the  first  part 
and  the  Plainview  Telephone  Co.  in  the  year  of  1901."    This  contract. 
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according  to  the  allegations  of  the  answer,  was  made  in  pursuance  of 
an  understanding  between  Faulkner  and  Stegman  while  they  were  oper- 
ating together  under  the  contract  of  March,  1901,  and  was  made  on 
behalf  of  them  both,  with  the  knowledge  of  the  grantors,  but  the  name 
of  Stegman  only  was  used,  without  the  knowledge  or  consent  of  Faulk- 
ner, however,  who  thereafter  incurred  considerable  expense  in  igno- 
rance of  that  fact,  but  in  the  well  founded  belief  that  he  was  jointly  in- 
terested with  Stegman  in  the  purchase  of  that  line  as  well  as  the  line 
between  Amarillo  and  Canyon  City. 

Without  incumbering  this  opinion  with  the  details  and  attendant 
circumstances  of  the  transactions  between  the  several  parties,  appellants 
having  set  these  out  quite  fully  in  their  brief,  while  we  are  unable  to 
agree  with  them  that  they  acquired  title  to  or  exclusive  control  of  the 
telephone  line  between  Canyon  City  and  Hereford  under  the  contract  of 
March,  1901,  we  find  no  difficulty  in  holding  that  the  allegations  of  the 
answer,  which  must'  be  taken  as  true,  showed  that  Faulkner  was  entitled 
to  a  half  interest  in  whatever  rights  Stegman  acquired  by  the  contract 
of  October,  1902.  If,  as  alleged,  Stegman  made  the  trade  with  Smith, 
Walker  &  Co.,  and  Stringfellow  &  Hume  Hardware  Co.,  "on  behalf  of 
himself  and  said  Faulkner,*^  according  to  a  familiar  rule  in  the  law  of 
partnership  or  agency,  it  was  wholly  immaterial  that  he  used  his  own 
name  in  the  purchase.  Stegman  would  be  estopped,  under  the  facts 
alleged,  to  dispute  the  title  of  Faulkner. 

We  must  also  sustain  the  contention  of  appellants  that  their  answer, 
containing  as  it  did  a  general  denial,  was  not  subject  to  general  de- 
murrer, but  that  the  general  denial  made  it  necessary  for  plaintiffs  to 
prove  their  case.  Bev.  Stats.,  art.  3006;  Ellis  v.  Vernon  Ice  Co.,  4 
Texas  Civ.  .App.,  69 ;  Oliphant  v.  Markham,  79  Texas,  543. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


Fort  Worth  &  Denver  City  Ey.  Co.  et  al.  v.  J.  D.  Hagler. 

Decided  January  21,  1905. 

1. — Practice  on  Appeal — ^Failure  to  File  Briefs. 

Where  one  of  several  appellants  fails  to  prosecute  the  appeal  by  filing  briefs, 
the  appeal  will  be  dismissed  as  to  him. 

S. — Practice  in  Trial  Court — Supplemental  Petition — ^Asking  Citation. 

Where  plaintiff,  after  suit  filed,  asked  for  citation  to  another  county  for 
one  of  the  defendants  by  supplemental  petition,  instead  of  a  mere  suggestion  to 
the  clerk  of  the  court,  the  refusal  of  the  court  to  strike  out  the  supplemental  pe- 
tition was  entirely  immaterial,  the  defendant  so  cited  having  filed  an  answer 
in  the  case. 

8. — ^ABBignment  of  Error  Too  General. 

An  assignment  of  error  that  "the  court  erred  in  refusing  to  sustain  defend- 
ants' special  exceptions  Nos.  1,  2  and  3,  as  contained  in  their  first  amended  an- 
swer," the  exceptions  not  being  set  out  in  the  statement  under  the  assignment. 
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nor  the  subetanoe  thereof  given,  nor  reference  made  to  the  transcript  where  they 
may  be  found,  does  not  comply  with  the  rules  and  is  not  entitled  to  consideration. 

4. — ^Expert  STidenoe — Opinion — Disease  in  Cattle. 

Where  a  witness  testified  that  he  knew  something  about  the  disease  called 
''diy  murrain;"  that  he  thought  he  knew  in  a  general  way  how  it  affected  cattle, 
although  he  did  not  know  what  produced  it ;  that  it  was  supposed  to  be  caused  by 
dry  grass;  that  he  owned  the  pasture  from  which  the  cattle  in  question  had  been 
taken;  that  it  was  abundantly  supplied  with  grass  and  water;  that  the  cattle, 
at  the  time  in  question  (when  taken  from  the  pasture  for  shipment),  were  fat 
and  without  disease,  and  that  immediately  thereafter  other  cattle  had  been  placed 
in  the  pasture,  and  dry  murrain  had  not  been  developed,  the  witness  stated  such 
facts  and  exhibited  such  knowledge  as  authorized  him  to  express  the  opinion  that 
the  cattle  did  not  have  dry  murrain. 

Appeal  from  the  District  Court  of  Wilbarger.  Tried  below  before 
Hon.  L.  P.  Bruner,  special  judge. 

T,  8.  MUler  and  Hall  &  Stokes,  for  appellant. 

Tolbert  &  Berry,  for  appellee. — A  nonexpeii;  may  give  his  opinion  on 
a  subject  when  he  shows  his  familiarity  with  it,  and  gives  the  facts 
upon  which  he  bases  the  opinion.  Bailway  Co.  v.  Hyatt,  34  S.  W.  Bep., 
677 ;  Scalf  v.  Collins  Co.,  16  S.  W.  Rep.,  314 ;  Railway  Co.  v.  Hfepner, 
18  S.  W.  Rep.,  441;  Railway  Co.  v.  Richards,  18  S.  W.  Rep.,  611. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  J.  D.  Hag- 
ler against  the  Port  Wori:h  &  Denver  City  Railway  Company,  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  and  the  Missouri, 
Kansas  ft  Texas  Railway  Company,  in  the  District  Couri;  of  Wilbarger 
County,  Texas,  for  the  sum  of  $1,458.49,  as  damages  on  a  shipment 
of  119  head  of  beef  cattle  shipped  from  Vernon,  Texas,  to  St.  Louis, 
Mo.,  in  September,  1901,  caused  by  the  negligence  of  said  railway  com- 
panies in  not  properly  bedding  the  cars,  in  furnishing  insufficient  and 
worn  out  cars,  in  roughly  handling  the  shipment  and  in  delaying  the 
shipment.  Thirty-seven  head  of  cattle,  alleged  to  be  worth  $29.75  each, 
were  killed  or  so  damaged  that  they  had  to  be  left  en  route,  and  the 
balance  were  alleged  to  have  been  damaged  to  the  extent  named.  The 
defendants  pleaded  the  general  issue,  and  contributory  negligence  of 
plaintiff,  and  that  the  cattle  were  diseased  with  dry  murrain  and  that 
the  loss  arose  from  that  cause.  The  case  was  tried  before  a  jury  and  a 
verdict  returned  in  favor  of  the  plaintiff  against  each  defendant  for 
the  sum  of  $347.36. 

The  appellant,  the  Port  Worth  &  Denver  City  Railway  Company  has 
failed  to  prosecute  its  appeal  by  filing  briefs,  and  as  to  that  appellant 
therefore  the  appeal  is  dismissed.  The  remaining  appellants,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of  Texas  and  the  Missouri, 
Kansas  &  Texas  Railway  Company,  present  brief,  but  we  find  but  little 
therein  requiring  discussion. 

It  is  first  insisted  that  the  court  erred  in  refusing  to  strike  out  ap- 
pellee's second  supplemental  petition.  As  appears  from  the  second 
amended  original  petition  filed  on  the  fifth  day  of  February,  1904,  all  of 
the  appellants  were  sued,  it  being  alleged  that  the  two  Katy  roads,  as  they 


54  Texas  Civil  Appeals  Reports,  Vol.  38.         [January, 

are  sometimes  designated  in  the  record,  operated  their  lines  of  road 
jointly  and  as  partners.  On  February  14,  the  Missouri,  Kansas  & 
Texas  Bailway  Company  of  Texas,  which  had  been  duly  served  with 
process,  filed  its  answer  and  denied  under  oath  the  alleged  partnership, 
and  appellee,  hence,  on  August  8,  filed  the  second  supplemental  peti- 
tion objected  to,  in  which  it  was  stated  merely  that  the  Missouri,  Kansas 
&  Texas  Railway  Company  had  an  agent  in  Grayson  County,  Texas, 
and  requested  that  citation  issue  to  that  county,  which  wac  done  and 
service  properly  made  there.  Whereupon  the  Missouri,  Kansas  &  Texas 
Railway  Company  also  filed  an  answer,  and  the  case  was  tried  upon  its 
merits  as  to  all  of  the  appellants  named. 

We  think  the  ruling  complained  of  entirely  immaterial.  Where  in 
the  progress  of  a  suit  it  becomes  necessary  or  advisable  to  issue  citation 
to  a  county  other  than  as  originally  prayed  for,  a  mere  suggestion  to 
that  effect  devolves  the  duty  upon  the  clerk  of  the  proper  court  to  do 
so.  Baber  v.  Brown,  64  Texas,  99;  Lauderdale  v.  Ennis  Stationery 
Company,  80  Texas,  496. 

The  second  assignment,  which  is  objected  to,  is  as -follows:  "The 
court  erred  in  refusing  to  sustain  these  defendants'  special  exceptions 
Nos.  1,  2  and  3,  as  contained  in  their  first  amended  original  answer." 
The  exceptions  referred  to  are  not  set  out  in  the  statement  under  the 
assignment,  nor  is  the  substance  thereof  given  or  reference  to  the  tran- 
script made  where  they  may  be  found.  From  the  assignment  therefore 
we  are  unable  to  say  that  each  of  the  exceptions  presents  the  same  ques- 
tion. Two  propositions,  however,  are  submitted  under  this  assignment, 
one  of  which  is  that :  "In  an  interstate  commerce  shipment  made  over 
connecting  lines,  it  is  incumbent  upon  plaintiff  to  allege  and  prove  upon 
what  line  his  damages  occurred,  when  he  or  his  agent  accompanies  the 
shipment.^'  The  other  is  that :  "It  is  incumbent  upon  plaintiff  in  such 
shipments  to  allege  and  prove  the  amount  of  damages  properly  charge- 
able against  each  defendant,  and  to  set  up  what  particular  acts  or  omis- 
sions on  the  part  of  each  defendant  contributed  to  his  damages.*'  It  is 
to  be  inferred  from  the  propositions  that  the  exceptions  in  fact  involved 
more  than  one  question,  and  the  inference  is  made  certain  by  an  examina- 
tion of  the  exceptions  in  the  transcript,  which  we  have  taken  the  trouble 
to  examine  notwithstanding  the  objections  to  the  assignment.  Xo  au- 
thority need  be  cited  for  the  proposition  that  such  an  assignment  is  not 
in  accordance  with  the  rules,  and  we  therefore  sustain  the  objections 
to  it.  The  propositions  embodied  in  special  charges  numbers  3,  4,  and  5 
were  all  sufficiently  embodied  in  the  court's  charge  which  was  given  to 
the  jury,  and  the  tenth,  eleventh  and  twelfth  assignments  are  accordingly 
overruled. 

Special  charge  No.  7,  to  which  the  thirteenth  assignment  is  di- 
rected, embodied  the  issue  that  appellee  in  person  had  notice  of  the  faulty 
bedding  and  conditions  of  the  cars,  which  was  not  raised  by  the  evi- 
dence, and  so  far  as  applicable  was  included  in  the  eighth  clause  of  the 
court's  charge. 

The  fifteenth,  sixteenth  and  seventeenth  assignments  of  error  are 
all  directed  to  the  action  of  the  court  in  permitting  the  witness  J.  C. 
Sumner  to  testify  to  the  effect  that  the  cattle  in  question  did  not  have 
"dry  murrain."    We  think  this  witness  stated  such  facts  and  exhibited 
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such  knowledge  as  authorized  him  to  express  the  opinion  stated.  He 
testified  that  he  knew  something  about  the  disease  mentioned;  that  he 
thought  he  knew  in  a  general  way  how  it  affected  cattle,  although  he 
did  not  know  )*hat  produced  the  disease;  that  it  was  supposed  to  be 
dry  grass;  that  he  owned  the  pasture  from  which  the  cattle  had  been 
taken;  that  it  was  abundantly  supplied  with  grass  and  water;  that  the 
cattle  at  the  time  of  shipment  were  fat  and  without  disease ;  that  imme- 
diately thereafter  other  cattle  had  been  placed  in  the  pasture  and  dry 
murrain  had  not  been  developed.  We  have  also  carefully  examined  the 
statement  submitted  under  these  assignments  of  error,  together  with 
the  twelfth  assignment  of  error  which  attacks  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  of  the  jury,  and  we  fail  to  find  the  slightest 
testimony  referred  to  that  indicates  that  any  of  the  losses  in  question  re- 
sulted from  dry  murrain.  Under  the  rules  we  are  certainly  not  required 
to  examine  the  voluminous  transcript  in  this  case  for  the  purpose  of  as- 
certaining whether  there  was  possibly  such  evidence,  and  if  so,  the  weight 
thereof. 

We  conclude  that  the  judgment  against  the  appellants,  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas,  should  be  in  all  things  affirmed,  and  that 
the  appeal  of  the  Fort  Worth  &  Denver  City  Railway  Company  should 
be  dismissed,  as  before  stated,  and  it  is  so  ordered. 

Afftrmed. 


Northern  Texas  Traction  Co.  v.  Lula  Jamison. 

Decided  January  21,  1005. 

1. — ^Pleading  and  Charge — Personal  Injury— Expense  of  Xedicines. 

In  an  action  for  personal  injuries,  it  was  error  for  the  cliarge  to  authorize 
the  jury,  in  estimating  what  amount  would  compensate  plaintiff,  to  consider  "all 
reasonable  and  necessary  expenses  incurred  by  plaintiff  for  medicines,"  where 
plaintiff's  pleadings  did  not  claim,  nor  the  proof  show,  that  any  expenses  were 
incurred  for  medicines. 

2. — Same — ^Harmless  Error. 

Where  the  charge  contains  affirmative  error  of  this  character  it  can  not  be 
presumed  that,  because  there  was  neither  pleading  nor  evidence  in  relation  to  ex- 
penses of  medicines,  the  jury  was  not  misled,  and  the  error,  therefore,  harmless. 
Expense  for  medicines  is  an  ordinary  incident  of  personal  injury,  and  it  must  be 
assumed  that  the  jury  considered  what  the  cha^  told  them  they  might  con- 
sider. 

8. — Same — ^Xotion  for  New  Trial — ^Appeal. 

It  was  not  necessary,  in  order  that  such  error  should  be  available  on  appeal, 
that  it  should  have  been  made  one  of  the  grounds  urged  in  the  motion  for  a  new 
trial. 

4. — Same. 

It  would  seem  that  an  allegation  in  the  motion  for  new  trial  that  "the  court 
erred  in  its  charge  as  to  the  measure  of  damages,"  sufficiently  raised  the  question 
of  the  error  in  allowing  the  matter  of  expenses  for  medicines  to  be  considered  by 
the  jury. 
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Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
R.  F.  Milffm. 

Capps  &  Canty  and  W.  M.  Short,  for  appellant. — 1.  It  is  error  for 
the  court  to  charge  that  the  plaintiff  can  recover  for  money  expended 
for  medicines  when  no  such  expense  is  alleged  and  there  is  no  proof 
of  any  such  expense.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Silegman,  23 
S.  W.  Rep.,  300 ;  Missouri  Pac.  Ry.  Co.  v.  Lvde,  67  Texas,  510 ;  Loving 
V.  Dixon,  56  Texas,  75 ;  Atchison, "^T.  &  S.  F.*^  Ry.  Co.  v.  Click,  23  S.  W. 
Rep.,  833 ;  Houston  &  T.  C.  Ry.  Co.  v.  Tierney,  72  Texas,  312 ;  Houston 
&  T.  C.  Ry.  Co.  v.  Kimbell,  43  S.  W.  Rep.,  1049 ;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Waldo,  26  S.  W.  Rep.,  1006;  St.  Louis,  etc.,  Ry.  Co.  v. 
Highnote,  74  S.  W.  Rep.,  920;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Thorns- 
berry,  17  S.  W.  Rep.,  524;  International  &  G.  N.  Rv.  Co.  v.  Lock,  20 
S.  W.  Rep.,  855;  International  &  G.  N.  Ry.  Co.  v.  Branch,  56  S.  W.  Rep., 
542 ;  International  &  G.  N.  Ry.  Co.  v.  Simcock,  81  Texas,  503 ;  Railway 
V.  Currey,  64  Texas,  87;  Willis  v.  Whitsett,  4  S.  W.  Rep.,  253;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Gordon,  70  Texas,  90. 

A  charge  which  misleads  the  jury  is  always  erroneous.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Hubbard,  70  S.  W.  Rep.,  112;  St.  Louis  S.  W. 
Ry.  Co.  V.  Caseday,  40  S.  W.  Rep.,  198;  Citizens  Railway  Company 
V.  Ford,  60  S.  W.  Rep.,  680;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hines,  40 
S.  W.  Rep.,  153;  International  &  G.  N.  Py.  v.  Neff,  87  Texas,  307; 
Gulf,  C.  &  S.  F.  Ry.  v.  Albright,  26  S.  W.  Rep.,  251;  Houston  &  T.  C. 
Ry.  V.  Patterson,  48  S.  W.  Rep.,  747. 

Beckham  &  Beckham,  for  appellee. — The  objection  to  the  charge  in 
that  it  allowed  the  jury  to  find  for  expenses  of  medicines  was  not 
presented  in  the  defendant's  motion  for  new  trial  so  as  to  be  understood 
by  the  court.  Rules  67,  68  of  the  Supreme  Court  for  government  of 
District  and  County  Courts;  Ysleta  v.  Babbett,  28  S.  W.  Rep.,  702; 
Hammond  v.  Garcia,  25  S.  W.  Rep.,  824;  Bonnell  v.  Prince,  32  S.  W. 
Rep.,  857. 

SPEER,  Associate  Justice. — Lula  Jamison,  plaintiff  below,  filed 
this  suit  against  Northern  Texas  Traction  Company,  to  recover  damages 
for  injuries  negligently  inflicted  upon  her  while  in  the  act  of  alighting 
from  one  of  the  defendant's  street  cars  in  the  city  of  Fort  Worth.  The 
defendant  pleaded  the  general  issue  and  contributory  negligence.  The 
case  was  tried  before  a  jury  and  a  verdict  returned  in  favor  of  the 
plaintiff  for  the  sum  of  $625,  upon  which  judgment  was  rendered,  and 
ifrom  which  judgment  this  appeal  is  prosecuted. 

We  sustain  the  third  and  ninth  assignments  of  error,  complaining  of 
the  court's  charge  upon  the  measure  of  damages,  in  that  it  authorized 
a  recovery  upon  an  item  neither  pleaded  nor  proved ;  the  charge  being : 
"If  you  believe  from  the  evidence  in  this  case  that  the  agents  and  em- 
ployes of  defendant  failed  to  exercise  the  highest  degree  of  care  to 
prevent  accident  or  injury  to  plaintiff  at  the  time  and  place  alleged  in 
plaintiff's  petition,  and  that  plaintiff's  injuries,  if  any,  were  the  approx- 
imate (sic)  result  of  such  failure,  then  you  will  find  for  the  plaintiff 
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damages  in  the  sum  of  what  you  may  believe  from  the  evidence  will 
reasonably  and  fairly  compensate  plaintiff  for  her  physical  suffering, 
if  any,  for  loss  of  time,  if  any,  since  said  injuries,  if  any,  and  for 
any  loss  of  time,  if  any,  which  she  may  sustain  in  the  future  by  reason 
of  said  injuries,  if  any;  also  for  all  reasonable  and  necessary  expenses 
incurred  by  plaintiff  for  medical  attention,  if  anv,  and  for  medicines, 
if  any." 

It  is  pointed  out  by  appellant  under  these  assignments  that  appellee 
in  her  pleadings  did  not  claim  expenses  for  medicines,  nor  did  she 
prove  that  there  had  been  any  such  expenses  incurred.  We  find  these 
contentions  to  be  correct.  It  is  uniformly  held  to  be  the  law,  in  this 
State  at  least,  that  a  trial  court  conunils  error  when  he  submits  to  the 
jury  an  issue  not  raised  both  by  the  pleadings  and  the  evidence.  Dodd 
V.  Arnold,  28  Texas,  97 ;  Loving  v.  Dickson,  56  Texas,  75 ;  Mitchell  v. 
Zimmerman,  4  Texas,  75;  Missouri  Pacific  By.  Co.  v.  Lyde,  57  Texas, 
505;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Silegman,  23  S.  W.  Bep.,  298; 
Houston  &  T.  C.  By.  Co.  v.  Tiemey,  72  Texas,  312 ;  Atchison,  T.  &  S.  F. 
By.  Co.  V.  Click,  5  Texas  Civ.  App..  225,  23  S.  W.  Bep.,  833 ;  Houston 
&  T.  C.  By.  Co.  V.  Kimbell,  43  S.  W.  Bep.,  1049. 

The  cases  of  Atchison,  Topeka  &  Santa  Pe  By.  Co.*  v.  Click,  and 
Houston  &  Texas  Central  By.  Co.  v.  Kimbell,  above  cited,  are  very 
much  in  point.  In  the  former  it  is  said:  "There  is  in  the  record  no 
evidence  as  to  the  value  of  the  medicines  used  by  the  appellee  after, 
and  in  consequence  of,  his  injuries,  although  there  is  considerable  evi- 
dence about  prescriptions,  lotions,  liniments,  and  anodynes  that  were 
used  by  appellee.  It  was  error  in  the  court  to  instruct  the  jury  to 
consider,  in  rendering  their  verdict,  an  item  of  damages  about  which 
there  was  absolutely  no  evidence  upon  which  they  could  come  to  a 
correct  conclusion.'*  In  the  latter  case  it  is  said:  "Appellant  further 
complains  of  that  part  of  the  main  charge  which  tells  the  jury  that, 
if  they  found  for  plaintiff,  they  should  find  such  damages  as  they  may 
think  him  entitled  to,  and  such  as  would,  in  their  opinion,  be  fair  com- 
pensation to  him  for  the  time  lost,  if  any,  and  expenses  incurred  by  him 
in  procuring  medical  aid  and  attention,  if  any.  .  .  .  There  was  no 
evidence  as  to  the  expense  incurred  by  appellee  for  medicines  or  medical 
attention.  The  above  charge  was  erroneous.  Western  U.  Tel.  Co.  v. 
Kendzora,  77  Texas,  258,  13  S.  W.  Bep.,  986;  International  &  G.  N. 
By.  Co.  V.  Simcock,  81  Texas,  504,  17  S.  W.  Bep.,  47.  The  plaintiff  re- 
quested a  special  charge  (which  the  court  gave)  that  they  will  not 
find  for  any  amount  for  doctor's  bill  or  medicine.  This  special  charge 
conflicted  with  the  main  charge,  and  we  can  not  say  that  the  jury  were 
governed  by  it,  rather  than  the  main  charge.'' 

It  is  insisted  by  appellee  that  the  jury  could  not  have  been  misled  into 
a  field  of  speculation  without  a  suggestion,  either  by  pleading  or  proof, 
into  allowing  anything  for  medicines,  and  that  the  appellant  could  not 
have  been  prejudiced  by  this  error  in  the  charge;  that  it  is  not  to  be 
presumed  that  the  jury  were  misled  into  such  an  error.  But  this  is  no 
answer  to  the  assignments.  The  jury  might  correctly  have  reasoned 
that  since  they  were  to  receive  the  law  of  the  case  from  the  court  in  his 
charge,  and  since  the  court  would  not  submit  to  them  any  issue  which  was 
not  proper  for  their  determination  or  which  there  was  no  evidence  to 
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raise,  that  there  was  evidence  arising  from  the  facts  and  circumstances 
before  them — such  for  instance  as  that  there  was  a  painful  injury  and 
considerable  doctor's  bill — ^which,  if  believed  by  them,  would  justify 
them  in  returning  a  verdict  for  the  plaintiff  for  reasonable  and  necessary 
expenses  for  medicines.  We  can  not  presume,  in  order  to  avoid  a  rever- 
sal, that  the  jury  ignored  the  court's  charge  and  disregarded  that  por- 
tion of  it  under  consideration.  We  will  not  presume  that  the  jurors 
did  that  which  they  ought  not  to  have  done. 

Some  members  of  the  court,  however,  are  of  the  opinion  that  a  more 
reasonable  view  is  that  the  clause  in  the  charge:  "and  for  medicines, 
if  any,'*  evidently  crept  in  by  inadvertence,  and  that  it  did  not  have  a 
feather's  weight  with  the  jury,  there  being  neither  pleading  nor  proof 
of  any  such  item,  and  it  being  altogether  a  trivial  matter.  They  think 
this  slight  error  in  the  charge  could  hardly  have  misled  a  sensible  jury, 
and  that  to  treat  it  otherwise  is  to  subordinate  substance  to  mere  theory, 
but  feel  constrained  by  the  decisions  above  cited  and  others  to  adopt 
the  conclusion  above  announced. 

It  is  next  insisted  by  appellee  that  inasmuch  as  the  appellant  in 
its  motion  for  a  new  trial  did  not  make  this  particular  objection  to  the 
court's  charge,»but  did  attack  it  for  other  reasons,  that  it  has  waived 
the  error  and  can  not  be  heard  to  complain  in  this  court.  While  a 
number  of  the  authorities  cited  seem  to  support  this  contention,  never- 
theless the  rule,  as  thus  contended  for,  if  it  ever  existed  under  our  Su- 
preme Court  decisions,  has  been  abrogated  by  the  decisions  in  Clarke 
v.  Pearce,  80  Texas,  146;  Western  U.  Tel.  Co.  v.  Mitchell,  89  Texas, 
44?,  and  Greer  v.  Featherston,  95  Texas,  664.  In  the  case  first  cited. 
Justice  Gaines  says :  "In  regard  to  the  rulings  of  the  court  upon  excep- 
tions to  the  pleadings,  the  admission  of  evidence,  and  in  the  giving  or 
refusal  of  instructions  a  different  rule  prevails.  Having  once  acted, 
it  is  not  to  be  presumed  that  the  judge  will  change  his  rulings :  and 
hence  in  order  to  appeal  from  such  action  it  is  not  necessary  that  it 
be  made  ground  for  a  new  trial.  But  it  is  always  optional  and  proper 
to  do  so."  This  language  is  quoted  with  approval  in  the  second  case 
cited.  We  can  conceive  of  no  reason  for  holding  that  appellant  is 
precluded  from  assigning  error  to  a  charge  of  the  court  which  under 
the  statute  is  regarded  as  excepted  to,  merely  because  he  has  seen  fit 
to  attack  other  parts  of  the  charge,  or  the  same  part  for  a  different 
reason,  in  his  motion  for  a  new  trial  in  the  court  below.  In  attacking 
the  charge  in  the  motion  for  a  new  trial  the  appellant  does  nothing  incon- 
sistent with  his  right  to  assign  errors  upon  the  charge  for  each  and 
every  reason  he  may  consider  the  same  to  be  erroneous.  While  he  may 
ask  the  trial  court  to  review  errors  in  the  charge,  he  nevertheless  is  not 
compelled  to  do  so. 

We  have  discussed  the  question  thus  raised  by  appellee's  insistence 
in  this  particular  as  though  the  motion  for  new  trial  did  not  raise  the 
error  of  the  charge  in  the  particular  referred  to,  but  it  is  by  no  means 
clear  that  this  assumption  is  correct,  for  the  ninth  assignment  of  error, 
which  is:  "The  court  erred  in  its  charge  as  to  the  measure  of  damages," 
followed  as  it  is  by  the  proposition  that  no  recovery  is  asked  in  the 
petition  for  medicine  and  there  is  no  evidence  of  the  value  of  the  same. 
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clearly  points  out  the  error,  and  the  language  of  this  assignment  eonsti- 
.tuted  one  of  the  grounds  urged  below  in  the  motion  for  a  new  trial. 

The  other  assignments,  though  not  discussed,  are  all  overruled,  but 
for  the  reasons  above  given,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


A.  H.  Young  et  al.  v.  Xora  Meredith,  Admx. 

Decided  January  21,  1905. 

1. — ^Adminlitrator — Suit  by — Proof  of  Authority  to  Sue. 

In  an  action  by  an  administratrix,  proof  of  the  order  of  her  appointment, 
and  of  the  further  order  of  the  County  Court  continuing  her  administration,  was 
sufficient  evidence  of  her  authority  to  institute  and  prosecute  the  action,  and 
there  being  no  answer  under  oath  denying  her  legal  capacity  to  sue,  as  required 
by  article  264,  clause  2,  Revisid  Statutes,  it  was  an  immaterial  matter  to  show 
that  her  official  bond  was  insufficient  in  amount. 

S. — ^Praetiee  on  Appeal — Conflioting  Svidenoe  Case. 

The  case  being  one  of  conflicting  evidence,  and  there  being  sufficient  evidence 
to  sustain  the  venlict,  the  judgment  is  affirmed. 

Appeal  from  the  District  Court  of  Wheeler.  Tried  below  before  Hon. 
B.  IL  Baker. 

Coffee  &  Kelley  and  J.  M.  Grigshy,  for  appellant. 

Willis  &  Willis,  for  appellee. — The  court  did  not  err  in  permitting  the 
introduction  in  evidence  of  the  order  of  the  probate  judge  of  Hemphill 
County,  and  the  certificate  thereon,  appointing  appellee  temporary  ad- 
ministratrix. Sayles'  Civ.  Stats.,  arts.  1265,  1930,  2321 ;  Dignowitty  v. 
Coleman,  77  Texas,  98;  Callaghan  v.  Hendrix,  79  Texas,  494;  Tobler  v. 
Stubblefield,  32  Texas,  188;  Spann  v.  Glass'  Executor,  35  Texas,  761; 
Rider  v.  Duvall,  28  Texas,  633 ;  Coles  v.  Perry,  7  Texas,  109 ;  Cheatham 
V.  Biddle,  12  Texas,  112;  1  Chitty  on  Pleading,  p.  489;  Williams  on 
Executors,  p.  1340,  1341;  2  Greenleaf  on  Evidence,  p.  338. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  the  appel- 
lee as  temporary  administratrix  of  the  estate  of  C.  E.  Meredith,  de- 
ceased, on  the  31st  day  of  December,  1903,  for  the  recovery  of  an  itemized 
list  of  personal  property  of  the  alleged  total  value  of  $1,706,  claimed  to 
have  been  the  property  of  the  plaintiff's  husband.  It  was  alleged  that 
during  the  lifetime  of  the  deceased,  to  wit,  on  May  4,  1901,  said  prop- 
erty had  been  placed  in  the  possession  of  the  appellants  for  safekeeping, 
to  be  returned  upon  demand;  that  C.  E.  Meredith  died  in  October, 
1901,  without  reducing  said  property  to  his  possession;  that  plaintiff 
was  duly  appointed  as  temporary  administratrix  of  his  estate  by  the 
county  judge  of  Hephill  County  on  December  10,  1903,  in  which  county 
the  principal  estate  was  situated,  and  was  expressly  empowered  as  tern- 
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porary  administratrix  to  bring  this  suit;  and  that  said  administration 
was  still  open  and  pending. 

Appellants  answered  by  general  and  special  exceptions  and  general  de- 
nial, and  by  special  plea  admitted  having  possession  of  certain  specified 
chattels  enumerated  in  the  plaintiff's  petition,  but  charged  that  the  same 
had  been  purchased  from  the  plaintiff  for  a  consideration  of  $1,000, 
alleged  to  have  been  paid  by  the  appellant  Margaret  Young  in  December, 
1900.  It  was  also  alleged  that  certain  other  articles  of  personal  prop- 
erty not  enumerated  in  the  appellee^s  petition  had  been  included  in  the 
sale  claimed  by  appellants.  Appellee  answered  by  supplemental  peti- 
tion, admitting  the  execution  and  delivery  of  the  bill  of  sale  to  appel- 
lant Margaret  Young,  set  up  in  appellant^s  said  special  answer,  but 
averred  that  the  property  enumerated  in  the  bill  of  sale 'was  the  com- 
munity property  of  appellee  and  her  said  husband,  C.  E.  Meredith,  and 
that  the  bill  of  sale  had  been  executed  with  the  understanding  that  C.  E. 
Meredith  was  not  to  sign  the  same  until  the  consideration  for  the 
property  therein  enumerated  was  paid ;  that  no  consideration  was  in  fact 
ever  paid.  The  trial  resulted  in  a  judgmefit  for  appellee  for  the  pos- 
session of  a  list  of  property  described  in  the  verdict  of  the  jury,  and 
therein  separately  valued,  in  the  aggregate  sum  of  $005,  and  from 
this  judgment  in  accord  therewith  this  appeal  has  been  prosecuted. 

The  first,  second,  third,  fourth,  fifth,  sixth  and  fifteenth  assignments 
of  error  in  different  forms  relate  to  the  capacity  of  the  appellee  to  sue. 
For  instance,  the  order  of  the  county  Judge  appointing  appellee  as  tem- 
porary administratrix,  which  was  offered  in  evidence  in  appellee's  be- 
half, was  objected  to  because  it  showed  "upon  its  face  an  estate  valued 
at  $6,000,  and  no  adequate  or  legal  bond  given  by  the  administratrix, 
nor  that  she  had  taken  the  oath  of  office,"  etc.  We  regard  the  assign- 
ments named  for  the  most  part,  if  not  wholly,  immaterial.  Appellants 
in  answer  nowhere  deny  under  oath  appellee's  legal  capacity  to  sue,  as  re- 
quired by  Bevised  Statutes,  article  264,  clause  2,  in  order  to  put  the 
matter  in  issue.  Insofar  as  necessary  to  show,  we  think  the  order  of  ap- 
pointment offered  by  appellee,  together  with  the  further  order  of  the 
County  Court  continuing  her  administration,  fully  sufficient  to  authorize 
the  institution  and  prosecution  of  the  suit  in  question. 

The  seventh,  eighth,  ninth  and  tenth  assignments  seem  to  attack  the 
verdict  and  judgment  because  unsupported  by  the  testimony.  We  have 
examined  the  statement  of  facts  and  it  seems  to  be  a  case  merely  where 
the  testimony  is  sharply  conflicting.  Appellants'  evidence  was  to  the 
effect  that  the  property  involved  in  this  controversy  had  been  purchased 
partly  from  appellee,  with  the  husband's  consent,  and  partly  from  the 
deceased  in  person,  and  that  the  whole  had  been  fully  paid  for  in  ac- 
cordance with  contract  of  sale,  as  by  them  alleged.  Appellee  admitted 
that  part  of  the  property  had  been  delivered  under  a  contract  of  sale 
made  by  her,  but  specifically  denied  that  the  goods  had  ever  been  paid 
for,  and  the  jury  seems  to  have  credited  her  version  of  the  transaction. 
She  also  testified  that  a  part  of  the  specified  property  had  been  de- 
livered to  appellants  for  safe  keeping  merely.  We  conclude  that  the 
assignments  attacking  the  sufficiency  of  evidence  to  sustain  the  verdict 
and  judgment  should  all  be  overruled. 

Objection  is  also  made  to  the  courts  charge  in  various  particulars, 
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and  to  the  action  of  the  court  in  refusing  a  number  of  special  charges. 
The  special  charges,  however,  insofar  as  embodying  correct  propositions 
of  law,  and  as  applicable  to  the  pleadings  and  evidence,  were,  we  think, 
sufficiently  included  in  the  court's  general  charge,  which  was  in  all 
respects  as  favorable  to  appellants  as  they  could  with  any  reason  demand. 

Finding  no  error  in  the  trial,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Texas  &  Pacific  Rt.  Co.  v.  Mrs.  J.  M.  Capper. 

Decided  January  21,  1905. 

Carriers  of  Freight — ^Damage  to  Goodi — ^Presnmptions. 

A  barrel  containing  chinaware  was  shipped  to  plaintiff  over  defendant's  line 
of  railway  as  the  terminal  carrier,  and  was  delivered  to  plaintiff  by  a  transfer 
company.  Upon  opening  the  barrel  some  of  the  ware  was  found  broken.  There 
was  no  proof  as  to  how  or  where  the  injury  occurred.  Held,  that  plaintiff  was 
not  entitled  to  recover  against  defendant,  since,  as  the  transfer  company  was  also 
a  common  carrier,  the  presumption  of  law  was  that  the  injury  occurred  while  the 
property  was  in  its  possession. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
R.  F.  Milam. 

T.  J.  Freeman,  Stanley,  Spoonis  £  Thompson  and  Marshall  SpoonU, 
tor  appellant. 

J.  C.  Smith,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  was  held  liable  to  ap- 
pellee for  the  value  of  several  broken  pieces  of  painted  china  shipped 
from  Detroit,  Michigan,  to  Fort  Worth,  Texas.  The  evidence  tended 
to  prove  that  the  china  was  in  good  condition,  properly  packed  in  a 
barrel  or  hogshead,  when  it  was  received  by  the  initial  carrier,  and  that 
the  barrel  was  in  good  condition  when  delivered  to  appellee  at  Fort  Worth, 
but  when  it  was  opened  several  valuable  pieces  of  the  china  were  found 
to  have  been  broken  and  ruined.  The  McVeigh  Transfer  Company  de- 
livered the  barrel  of  china  to  appellee  at  her  residence  in  Fort  Worth, 
after  receiving  it  for  her  from  appellant,  the  last  railway  carrier.  No 
evidence  was  introduced  by  either  party  tending  to  show  where  or  how 
the  china  had  been  broken. 

The  burden  was  on  appellee  to  show  that  appellant  broke  the  china, 
that  is,  at  least  to  make  proof  of  facts  raising  that  presumption.  In 
this  she  failed.  If  she  had  proved  that  appellant  delivered  the  china  to 
the  transfer  company  in  a  damaged  condition  her  case  would  have  been 
made  out,  but  no  effort  whatever  was  made  to  show  how  the  transfer 
company  had  handled  the  goods.  It  would  not  do  to  first  presume,  with- 
out any  proof,  that  the  transfer  company  did  not  break  the  china,  and 
then  presume  that  appellant  did,  for  it  has  often  been  held  to  be  inad- 
missible to  base  one  presumption  on  another.    Her  contentions  seem  to  be 
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that  as  the  transfer  company  was  her  agent,  making  the  delivery  by  the 
railway  company  to  the  transfer  company  a  delivery  to  her,  the  pre- 
sumption of  liability  against  the  last  or  delivering  carrier  should  be 
applied  to  appellant.  But  this  is  not  maintainable.  Both  companies 
were  common  carriers,  and  both  were  carrying  for  her.  If  she  had 
sued  the  transfer  company  instead  of  the  railway  company  we  see  no 
reason  why  the  evidence  in  this  case  would  not  have  warranted  a  verdict 
against  the  transfer  company  instead  of  the  railway  company,  since 
the  former  delivered  the  goods  in  a  damaged  condition  without  offering 
any  evidence  to  rebut  the  presumption  arising  in  such  cases. 

The  fact  that  the  transfer  company  was  her  agent  in  receiving  the 
goods  from  the  railway  company  makes  the  case  rather  worse  for  her 
than  better,  if  any  difference,  since  it  is  perhaps  to  be  inferred  that 
it  was  on  that  account  more  easily  within  her  power  to  rebut  the  pre- 
sumption against  the  transfer  company  and  thus  throw  it  back  against 
the  railway  company.  The  presumption  so  long  applied  against  the 
last  or  any  intermediate  carrier  handling  damaged  goods  shown  to  have 
been  received  by  the  initial  carrier  in  good  condition,  which  is  but  a 
presumption  in  favor  of  the  continuance  of  a  state  or  condition  once 
shown  to  exist,  that  is,  that  goods  received  in  good  condition  remain  in 
good  condition  until  they  reach  the  carrier  in  whose  hands  they  are 
found  in  damaged  condition,  was  originally  adopted  in  favor  of  the 
shipper  against  the  carrier  because  it  was  peculiarly  within  the  power 
of  the  latter  to  prove  that  the  goods  were  not  damaged  by  such  carrier, 
and  not  at  all  in  the  power  of  the  former.  Hutchinson  on  Carriers,  sec. 
761,  and  cases  cited  in  foot  notes,  particularly  the  following:  Laughlin 
V.  Railway,  28  Wis.,  204,  and  cases  there  cited ;  Shriver  v.  Railway  Co., 
24  Minn.,  506;  Railway  v.  Harris,  7  So.  Rep.  (Fla.),  544. 

Because  appellee  failed  to  make  out  her  case  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


E.  E.  Holt  v.  E.  C.  Cave. 

Decided  January  21,  1905. 

1. — ^Bill  of  Exeeptiona — Noting  Exceptions  in  Beoord. 

Where  the  trial  court  overruled  a  motion  to  exclude  certain  evidence,  and, 
in  an  entry  in  the  record  of  its  action  on  the  motion,  it  was  noted  that  an  ex- 
ception was  taken  to  such  action,  this  did  not  save  the  necessity  of  a  bill  of  ex- 
ceptions, duly  allowed  and  approved  by  the  court,  in  order  to  bring  up  such  rul- 
ing on  appeal,  the  entry  of  the  court's  action  on  such  motion  not  constituting  any 
part  of  the  record  proper. 

2. — ^Eyidenoe — Objeotions  to  Admittibility-^School  Land  Lease. 

Where  a  lease  contract  offered  in  evidence  was  objected  to  on  the  ground  of 
illegality,  and  the  evidence  relied  on  to  show  such  illegality  was  conflicting,  the 
court  properly  refused  to  exclude  the  contract. 

3. — School  Land  Lease — ^Award — Condnsiveness. 

Proof  of  an  award  of  school  land  by  the  Land  Commissioner  makes  a  prima 
facie  case  of  ownership  in  the  one  receiving  the  award  sufficient  to  entitle  him  to 
recover  until,  by  proper  evidence^  the  Commissioner  is  shown  to  have  exceeded 
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his  authority  in  making  the  award;  and  this  rule  is  here  applied  with  reference 
to  the  validity  of  a  lease  of  school  lands  executed  by  the  Commissioner. 


-Lease  for  Benefit  of  Another — Collusion. 
Where  school  land  is  leased  from  the  State,  the  fact  that  the  leasinc^  is  for 
the  benefit  of  another,  as  well  as  for  that  of  the  lessee,  does  not  invalidate  the 
lease,  although  such  interest  of  another  would  render  void  a  purchase  of  the  land 
from  the  State. 

5. — Same — ^Fnblic  Policy — ^Fraud. 

One  who  has  aided  in  obtaining  a  lease  of  school  land,  which  is  violative  of 
public  policy,  because  designed  for  the  purpose  of  keeping  the  land  off  the  mar- 
ket, can  not  be  allowed  to  profit  by  it  by  having  the  lease  declared  void  because 
of  its  illegality,  in  order  to  let  in  an  application  of  his  own  to  purchase  the 
land,  made  ahead  of  the  application  of  another,  who  waited  until  the  expiration 
of  the  lease  before  applying. 

Appeal  from  the  District  Court  of  Fisher.  Tried  below  before  Hon. 
H.  R.  Jones. 

Beall  &  Beall,  for  appellant. 

L.  B.  Allen  and  A.  H.  Kirhy,  for  appellee. 

SPEEB,  Associate  Justice. — Appellant  instituted  this  suit  to  re- 
cover from  appellee  the  south  half  of  section  number  188,  block  3,  in 
Fisher  County.  The  land  is  public  school  land,  and  claimed  by  ap- 
pellant under  his  application  to  purchase  as  additional  land  to  his  home 
section.  The  defendant,  to  whom  the  land  had  been  awarded  by  the 
Land  Commissioner,  pleaded  the  general  issue  and  not  guilty.  The 
appellant's  application  antedated  that  of  the  appellee,  but  was  rejected 
by  the  State  Land  Commissioner  because  of  a  lease  upon  the  land, 
which  appellant  claims  should  have  been  no  obstacle  to  his  purchase. 
The  appellee  held  under  the  lease.  The  court  instructed  a  verdict  against 
appellant,  hence  this  appeal. 

The  question  raised  by  the  first  assignment  of  error  is  probably  not 
presented  in  such  way  as  that  we  can  consider  it.  After  appellant  had 
introduced  certain  testimony  and  rested,  the  appellee  introduced  the 
lease  contract,  which  appellant  insists  is  no  bar  to  his  purchase,  for 
reasons  not  necessary  here  to  notice,  whereupon  the  appellant  gave  notice, 
that  at  proper  time  he  would  ask  the  court  to  exclude  all  evidence  touch- 
ing this  lease,  and  then  proceeded  htmself  to  offer  evidence  to  impeach 
its  validity.  He  afterwards  made  a  written  motion  setting  forth  his 
grounds  of  objection  to  such  testimony,  praying  the  court  to  exclude 
same  from  the  consideration  of  the  jury.  This  the  court  declined  to  do, 
and  caused  to  be  entered  an  order  overruliner  appellants  motion,  which 
order  contained  the  recital  that  the  plaintiff  in  open  court  excepted. 
This  constitutes  no  part  of  the  record  proper  as  provided  in  the 
rules  for  the  District  and  County  Courts,  in  the  sense  that  the  same 
may  be  reviewed  without  a  bill  of  exception.  "Rule  55.  (67  S.  W.  Bep., 
24.)  But  if  the  motion  and  order  is  to  be  regarded  as  a  bill  of  exception, 
it  is  insufficient  because  in  no  way  allowed  by  the  court  as  such,  or  ap- 
proved by  him.  If  we  consider  the  question,  however,  we  are  yet  of  the 
opinion  that  the  trial  court  did  right  in  refusing  to  exclude  the  testi- 
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raony.  The  testimony  tended  strongly  to  show  that  one  Williams,  whose 
leasehold  rights  appellee  held  at  the  time  of  the  award  to  him,  and  who 
was  himself  the  assignee  of  one  Logan,  the  original  lessee  of  the  land, 
was  in  truth  holding  the  land,  not  for  himself  but  for  Logan  who  for 
some  reason,  it  seems,  was  of  the  opinion  that  he  could  not  legally  hold 
the  lease  in  his  own  name.  For  the  reasons  that  this  testimony  showed 
collusion,  and  that  the  lease  being  invalid  as  to  Logan  was  necessarily 
invalid  as  to  subsequent  assignees,  and  that  being  an  effort  to  wrong- 
fully keep  the  land  off  the  market  was  contrary  to  public  policy  and 
void,  appellant  sought  to  have  the  testimony  excluded.  But  there 
was  other  testimony  in  conflict  with  this  which  tended  to  show  that 
neither  Logan  nor  Holt  had  any  interest  in  the  land  or  lease  after 
the  transfer  to  Williams,  and  it  follows  that  if  the  question  was  one  that 
could  be  raised  at  all  by  appellant,  the  testimony  conflicting,  as  it  did, 
his  motion  to  exclude  was  properly  overruled. 

The  next  assignment  of  error  goes  to  the  action  of  the  court  in  in- 
structing a  verdict  for  the  appellee.  The  rule  is  now  well  established 
that  proof  of  an  award  of  land  by  the  State  Land  Commissioner  makes 
a  prima  facie  case  of  ownership  in  the  one  so  receiving  the  award, 
sufficient  to  entitle  him  to  recover  until  by  proper  evidence  the  Com- 
missioner of  the  General  Land  Office  is  shown  to  have  exceeded  his 
authority  in  making  such  award.  (Corrigan  v.  Pitzsimmons,  97  Texas, 
695,  10  Texas  Ct.  Rep.,  247;  Binion  v.  Harris,  32  Texas  Civ.  App., 
321,  7  Texas  Ct.  Rep.,  712;  Landers  v.  Bolivar,  7  Texas  Ct.  Rep.,  412; 
Reeves  v.  Smith,  23  Texas  Civ.  App.,  711,  58  S.  W.  Rep.,  185.) 

We  have  carefully  examined  the  testimony  in  this  case  and  have  con- 
cluded that  the  jury  could  not  have  based  a  verdict  in  favor  of  appelhnt 
upon  it.  The  evidence  wholly  failing,  as  it  does,  to  show  that  the  lease 
to  Logan  in  the  first  place  was  void,  or  that  there  was  not  a  diiect 
lease  from  the  State  to  his  assignee,  Williams,  as  the  evidence  tends  to 
show  there  was,  the  appellant  had  failed  to  overcome  the  presumptiims 
of  regularity  growing  out  of  the  award  to  appellee.  The  mere  fact  that 
the  evidence  tended  to  show  that  Williams*  lease  was  for  the  benefit, 
first  of  Logan  and  later  of  appellant,  did  not  require  the  case  to  go  to 
the  jury,  for  the  reason,  in  addition  to  those  above  given,  that  such 
holding  is  nowhere  reprobated  by  statute  or  decision,  as  is  the  case  of 
purchasers  of  school  land.  Besides,  if  the  conduct  of  Williams  in  this 
particular  was  contrary  to  public  policy  as  it  is  insisted  to  have  been, 
then  appellant  should  hardly  be  altowed  to  profit  by  it,  since  he  himself 
testified  to  aiding  in  the  furtherance  of  the  plan  to  keep  the  land  off 
the  market. 

What  we  have  said  disposes  of  all  assignments  of  error  adversely  to 
appellant.     The  judgment  is  therefore  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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D.  P.  Echols  v.  Jacobs  Mercantile  Company. 

Decided  January  21,  1905. 

1. — ^TrespAU  to  Try  Title — ^Desoription  of  Land. 

Allegations  in  plaintiff's  petition  in  trespass  to  try  title,  that  the  premises 
sued  for  consisted  of  one  hundred  acres  of  land  then  occupied  by  the  defendant, 
and  on  which  is  situated  the  mill  and  gin  formerly  owned  by  him,  followed  by  a 
statement  of  the  premises  by  which  the  tract  was  bounded,  was  sufficient,  since 
the  land  could  be  identified  by  such  description. 

8. — Same — Sndortement  of  Petition. 

An  objection  that  plaintiffs  amended  original  petition,  on  which  the  pase 
yfVLS  tried,  was  not  endorsed,  "An  action  to  try  title  as  well  as  for  damages,"  as 
provided  by  statute,  can  not  be  raised  by  a  general  demurrer,  nor  be  considered 
when  raised  for  the  first  time  on  appeal. 

8. — ^Deed  of  Tmst — ^Description  of  Land. 

There  was  a  sufficient  description  of  the  land  conveyed  by  a  deed  of  trust 
where  it  was  described  as  "one  hundred  acres  of  land  situated  in  C.  County, 
Texas,  near  the  town  of  L.,  being  a  portion  of  the  J.  R.  \V.  survey,  and  being  the 
same  premises  now  occupied  by  me" — ^the  grantor. 


-Variance. 

Although  the  land  was,  in  fact,  a  part  of  the  T.  R.  W.  survey,  instead  of 
the  J.  R.  W.  survey,  yet  there  was  no  variance  where  plaintiffs  petition  alleged  a 
mistake  in  such  description,  and  the  proof  showed  it,  and  the  description,  aside 
from  the  name  of  the  survey,  was  sufficient  to  identify  the  land. 

6. — ^ETldenee—-Date— Account  Book. 

Where  a  merchant  testified  from  his  personal  knowledge  that  a  debt  origin- 
ally due  him  on  account  of  goods  sold  accrued  at  a  stated  period,  and  during  t)ie 
lifetime  of  defendant's  wife,  it  was  immaterial  that  he  did  not  produce  his  ac- 
count books  showing  the  sales  and  their  dates. 

6.— -Homestead — ^Mortgage  by  Single  Man. 

A  single  man,  who  is  a  widower,  residing  with  his  minor  children  on  the 
homestead,  can  mortgage  it  to  secure  a  community  debt  incurred  during  the  life- 
time of  the  deceased  wife,  and  a  sale  under  the  mortgage  conveyed  the  title  as 
against  himself  and  the  children. 

7.— Same— Separate  Debt  Included. 

The  fact  that,  along  with  the  community  debt  of  nearly  $800,  for  which  the 
mortgage  on  the  homestead  was  given  by  the  surviving  husband,  there  was  in- 
cluded a  separate  debt  of  his  to  the  amount  of  $80,  did  not  vitiate  the  sale  under 
the  mortgage. 

Appeal  from  the  District  Court  of  Cass.  Tried  below  before  Hon. 
P.  A.  Turner. 

Figures  &  Pruitt,  for  appellant. — 1.  The  petition  in  trespass  to  try  title 
should  describe  the  premises  by  metes  and  bounds,  or  with  sufficient 
certainty  to  identify  same.  Art.  5250,  Sayles^  Stats.,  1897;  Roche  v. 
Lovell,  74  Texas,  191 ;  Halley  v.  Fontaine,  33  S.  W.  Bep.,  260. 

2.  The  rules  of  evidence  require  that  the  allegations  and  proof  must 
correspond,  and  the  variance  between  the  allegations  and  proof  in  this 
case  as  to  the  identity  of  the  land  is  fatal.  Plaintiff  can  not  in  thia 
Vol.  XXXVIII.  Civil— 5. 
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action  of  trespass  to  try  title,  correct  a  misdescription  of  the  land  des- 
cribed in  a  trust  deed  executed  by  defendant  to  A.  R.  Hardy,  trustee, 
which  said  trust  deed  forms  a  link  in  its  chain  of  title,  and  especially  so 
in  the  absence  of  a  proper  allegation  in  its  petition  to  the  effect  that 
said  misdescription  of  the  land  in  said  trust  deed  was  caused  by  the 
mutual  mistake  of  said  Echols  and  said  Hardy,  trustee,  and  that  it 
was  the  real  intention  of  both  parties  to  convey  the  100  acres  of  the 
Thomas  R.  Wilson  survey  described  in  its  petition.  White  v.  Kingsbury, 
77  Texas,  610;  Watts  v.  Howard,  77  Texas,  71;  Cavin  v.  Hill,  83  Texas, 
76 ;  Coker  v.  Roberts,  71  Texas,  601,  603 ;  Savles*  Real  Estate  Laws  of 
Texas,  art.  836,  pp.  480,  481 ;  Tiedeman,  Real  Prop.,  sees.  787,  788. 

3.  The  trust  deed  of  D.  P.  Echols  to  A.  R.  Hardy,  trustee,  as  well 
as  the  deed  of  A.  R.  Hardy,  trustee,  to  Jacobs  Mercantile  Company, 
were  void  for  want  of  a  sufficient  description  of  the  land  and  premises 
mentioned  therein  to  identify  same,  and  were  not  admissible  in  evidence 
and  passed  no  title.  Watts  v.  Howard,  77*  Texas,  71 ;  Roundtree  v. 
Thompson,  71  S.  W.  Rep.,  574;  Coker  v.  Roberts,  71  Texas,  591;  Wil- 
liams V.  EllingBworth,  75  Texas,  480 ;  Halley  v.  Fontaine,  33  S.  W.  Rep., 
260;  2  Devlin  on  Deeds,  sec.  1010. 

4.  The  books  of  account  kept  by  the  plaintiff,  which  show  the  exact 
dates  of  the  various  sales  of  merchandise  and  money  advances  made  by 
plaintiff  to  defendant  are  the  best  evidence  of  the  date  said  indebtedness 
accrued  to  plaintiff,  and  the  defendant's  motion  to  exclude  the  evidence 
of  the  witness,  A.  R.  Hardy,  as  to  when  said  indebtedness  accrued 
should  have  been  sustained  and  said  evidence  excluded.  Rodgers  v. 
O'Barr,  8  Texas  Ct.  Rep.,  272;  Bailey  v.  Hicks,  16  Texas,  227;  Under- 
wood  V.  Parrott,  2  Texas,  168;  Cole  v.  Dial,  8  Texas,  349;  Dailey  v. 
Sonnenborn,  35  Texas,  61;  Burleson  v.  Goodman,  32  Texas,  229;  Town- 
send  V.  Coleman,  18  Texas,  418,  20  Texas,  821 ;  Taylor  v.  Coleman,  20 
Texas,  772;  Werbiski  v.  McMannus,  31  Texas,  116;  Boldridge  v.  Pen- 
land,  68  Texas,  441;  Appeal  Civil  Cases,  sec.  615;  9  Am.  and  Eng. 
Ency.  Law.,  903,  note  p.  910. 

O'Neall  &  AJldat/,  for  appellee. — 1.  The  petition  of  the  plaintiff  de- 
scribed the  land  with  sufficient  certainty  to  identify  the  same,  and  from 
the  description  given,  possession  could  be  delivered  by  the  officer  execut- 
ing the  writ  of  possession ;  and  it  gives  the  name  of  the  county  in  which 
the  land  is  situated  which  meets  the  requirements  of  the  statute.  Crab- 
tree  V.  Whiteselle,  65  Texas,  111;  Mansell  v.  Castles,  93  Texas,  416; 
Knowles  v.  Torbit,  53  Texas,  557;  Wilson  v.  Smith,  50  Texas,  365; 
Edwards  v.  Smith,  71  Texas,  156;  Ayers  v.  Riedell,  84  Wis.,  276;  Hild- 
reth  V.  White,  66  Cal.,  549;  Castro  v.  Gill,  5  Cal.,  40;  Whitney  v.  Buck, 
19  Cal.,  300 ;  Fauke  v.  Kemp,  5  Har.  &  J.,  135. 

2.  An  objection  to  a  petition  in  trespass  to  try  title  based  on  the 
fact  that  the  petition  does  not  bear  the  indorsement  required  by  statute, 
can  not  be  raised  by  general  demurrer,  and  can  not  be  considered  on 
appeal  when  presented  for  the  first  time  in  the  Appellate  Court.  Land 
Co.  V.  Day,  68  Texas,  526. 

3.  There  being  no  patent  ambiguity  in  the  description  contained  in 
the  deed  of  tnist  to  A.  R.  Hardy,  and  in  the  deed  from  A.  R.  Hardy, 
tnwtee,  to  the  Jacobs  Mercantile  Company,  said  instraments  were  not 
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void  for  the  want  of  description,  but  intrinsic  evidence  may  be  looked 
to  in  order  to  identify  the  land.  Crabtree  v.  Whiteselle,  65  Texas,  111; 
Harkey  v.  Cain,  69  Texas,  146;  Ferguson  v.  Connally  &  Co.,  76  S.  W. 
Sep.,  609;  2  Devlin  on  Deeds,  1017. 

4.  A  single  man  may  encumber  his  homestead,  as  the  constitutional 
prohibition  against  encumbering  the  homestead  only  applies  to  married 
men.  Watts  v.  Miller,  76  Texas,  13;  Thompson  v.  Robinson,  56  S.  W. 
Rep.,  578;  Lee  v.  Mortgage  Co.,  61  S.  W.  Rep.,  134;  Kidwell  v.  Carson 
&  Lewis,  3  Texas  Civ.  App.,  327. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  by  the 
Jacobs  Mercantile  Company,  a  private  corporation,  organized  under 
the  laws  of  Texas,  to  recover  one  hundred  acres  of  land  situated  in 
Cass  County,  with  the  improvements  thereon,  and  for  rent. 

Defendant  answered  by  plea  of  not  guilty;  also  alleging  that  the 
property  was  acquired  during  the  lifetime  of  his  wife,  Mollie  Echols, 
and  was  their  community  homestead;  that  his  wife  died  on  July  24, 
1902,  leaving  their  two  minor  children,  Virgie  Echols  and  John  Echols; 
that  the  plaintiff  deraigned  title  through  a  deed  of  trust  executed  by 
defendant  to  A.  R.  Hardy,  trustee,  long  after  the  death  of  his  wife, 
and  at  the  time  of  the  execution  thereof  the  property  was  the  home- 
stead of  defendant  and  his  said  minor  children  and  exempt  to  him  and 
his  said  minor  children.  He  further  plead  that  there  was  no  sufficient 
description  of  the  land  in  said  trust  deed. 

Plaintiff  replied  that  at  the  time  of  tlie  execution  of  the  deed  of  trust 
by  defendant  he  was  a  single  man,  and  that  the  indebtedness,  which  said 
deed  of  trust  was  executed  to  secure,  was  contracted  in  the  lifetime  of 
the  wife  of  the  defendant  and  was  a  community  debt  due  and  owing 
by  defendant  to  plaintiff  at  the  time  of  her  death.  A  trial  resulted  in  a 
judgment  in  favor  of  plaintiff  for  the  land  sued  for,  and  defendant 
appeals. 

The  plaintiff  deraigned  title  as  follows :  First.  Deed  of  trust  executed 
by  D.  P.  Echols  to  A.  R.  Hardy,  trustee,  dated  March  16,  1903,  to  secure 
ten  notes  amounting  to  $731.60,  payable  to  Jacobs  Mercantile  Company. 
Second.  Deed  from  A.  R.  Hardy,  trustee,  to  Jacobs  Mercantile  Com- 
pany, dated  December  2,  1903,  consideration  $800. 

The  proof  showed  that  all  the  indebtedness  evidenced  by  the  notes 
which  the  deed  of  trust  was  executed  to  secure,  was  incurred  during 
the  lifetime  of  defendant's  wife  and  was  their  community  debt,  except 
about  $43. 

1.  It  is  contended  that  the  court  erred  in  overruling  the  defendant's 
exception  to  the  effect  that  the  petition  did  not  contain  a  sufficient 
description  of  the  land  sued  for  to  identify  the  same.  The  petition 
described  the  land  as  follows:  "One  hundred  acres  of  land  in  Cass 
County,  Texas,  and  being  the  same  premises  now  occupied  by  D.  P. 
Echols,  and  which  were  occupied  by  him  March  16,  1903,  and  long 
prior  thereto,  and  being  the  same  one  hundred  acres  of  land  upon  which 
is  situated  the  mill  and  gin,  formerly  owned  by  the  said  D.  P.  Echols, 
now  the  property  of  this  plaintiff,  and  being  the  same  100  acres  of  land 
described  in  the  deed  of  trust  executed  by  the  defendant,  D.  P.  Echols, 
to  A.  R.  Hardy,  as  trustee,  to  Jacobs  Mercantile  Company,  of  date  of 
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December  2,  1903,  and  said  land  is  bounded  on  the  south  by  lands  owned 
by  E.  E.  Brougher,  on  the  east  by  lands  owned  by  Rev.  S.  G.  Echols, 
and  on  the  north  by  lands  owned  by  this  plaintiff,  and  on  the  west  by 
lands  owned  by  this  plaintiff,  and  by  lands  owned  by  Ben.  Duncan. 
Plaintiff  alleges  that  said  100  acres  of  land  is  a  part  of  the  Thomas 
R.  Wilson  survey,  but  in  the  deed  of  trust  from  D.  P.  Echols  to  A.  R. 
Hardy,  of  date  March  16,  1903,  and  in  the  deed  from  A.  R.  Hardy,  as 
trustee,  to  Jacobs  Mercantile  Company,  of  date  December  2,  1903, 
through  a  mistake  it  is  stated  that  said  100  acres  of  land  is  a  part  of 
the  J.  R.  Wilson  survey,  but  there  is  a  valid  description  of  said  100 
acres  of  land  after  rejecting  said  false  statement  that  it  was  a  part  of  the 
J.  R.  Wilson  survey.'* 

The  allegation  that  the  premises  consisted  of  one  hundred  acres  of 
land  now  occupied  by  D.  P.  Echols  and  upon  which  is  situated  the  mill 
and  gin  formerly  owned  by  D.  P.  Echols,  followed  by  a  statement  of 
the  premises  by  which  the  same  was  bounded,  was  sufficient.  The  land 
could  be  identified  by  such  description.  (Crabtree  v.  Whiteselle,  65 
Texas,  111;  Mansel  v.  Castles,  93  Texas,  416;  Knowles  v.  Torbit,  53 
Texas,  657;  Wilson  v.  Smith,  50  Texas,  365;  Edwards  v.  Smith,  71 
Texas,  156.) 

It  is  insisted  that  the  court  erred  in  overruling  the  general  demurrer 
to  the  petition  because  the  amended  original  petition,  upon  which  the 
cause  was  tried,  was  not  endorsed  "An  action  to  try  title  as  well  as  for 
damages."  This  contention  is  without  merit.  Such  failure  to  endorse 
the  amended  petition  could  not  be  raised  by  general  demurrer,  and  can 
not  be  considered  on  appeal  when  raised  for  the  first  time  in  this  court. 
(Day  L.  &  C.  Co.  v.  State,  68  Texas,  526.) 

2.  It  is  insisted  that  the  court  erred  in  overruling  the  exceptions 
to  the  admission  in  evidence  of  the  deed  of  trust  from  D.  P.  Echols  to 
A.  R.  Hardy,  trustee,  the  objections  made  being:  First,  that  the 
description  varies  from  the  description  of  the  land  contained  in  the 
petition,  both  as  to  the  name  of  the  survey  and  as  to  the  metes  and 
bounds  of  the  land  described  in  the  petition.  Second,  because  the 
description  in  the  deed  of  trust  is  insufficient  to  identify  the  land  in- 
tended to  be  conveyed.  The  deed  of  trust  described  the  land  as  follows : 
"100  acres  of  land  situated  in  Cass  County,  Texas,  near  the  town  of 
Linden,  being  a  portion  of  the  J.  R.  Wilson  survey,  and  being  the  same 
premises  now  occupied  by  me.  Also  the  following  machinery  now  situ- 
ated in  Cass  County,  Texas,  and  on  the  said  premises  upon  which  I 
reside ;  one  shingle  machine  and  all  equipments  used  in  connection  with 
same;  one  Erie  City  boiler,  one  Common  Sense  20  horsepower  engine, 
one  Loomus  50  saw  gin,  one  50  saw  Windship  gin,  one  elevator,  one 
feeder,  one  press,  one  grist  mill,  and  all  pulleys,  straps  and  everything 
used  in  connection  with  said  mill  and  gin.'' 

The  undisputed  evidence  showed  that  the  defendant,  D.  P.  Echols, 
owned  a  homestead  near  Linden,  Cass  County,  Texas,  a  part  of  the 
Thomas  R.  Wilson  survey,  supposed  to  contain  100  acres  of  land;  that 
at  the  date  of  the  execution  of  said  trust  deed  the  defendant  resided  on 
his  said  homestead,  and  had  so  resided  for  several  years,  and  was  residing 
on  said  homestead  up  to  the  trial  of  this  cause.  It  was  also  shown  that 
the  mill  and  gin  were  located  on  said  100  acres  of  land.    The  description 
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contained  in  the  deed  in  trust  was  sufficient  to  identify  the  land,  and 
there  was  no  error  in  admitting  the  deed  of  trust  in  evidence.  (Crabtree 
V.  Whiteselle,  65  Texas,  111;  Harkey  v.  Cain,  59  Texas,  146;  Ferguson 
V.  Connally,  76  S.  W.  Rep.,  609;  Devlin  on  Deeds,  1017.) 

Nor  was  there  any  variance  between  the  description  of  the  land  as 
set  out  in  the  deed  of  trust  and  that  contained  in  the  petition.  While 
the  deed  of  trust  described  the  land  as  part  of  the  J.  R.  Wilson  survey, 
the  evidence  clearly  showed  that  this  was  a  mistake,  and  that  the  land 
was  a  part  of  the  Thomas  R.  Wilson  survey.  The  description  of  the 
one  hundred  acres  as  the  premises  occupied  by  Echols  and  the  same 
upon  which  certain  machinery  was  situated  was  sufficient  t6  identify 
the  land,  independent  of  the  false  description.  (Early  v.  Sterrett,  18 
Texas,  113;  Huff  v.  Webb,  64  Texas,  284.) 

3.  There  was  no  error  in  admitting  the  evidence  of  A.  B.  Hardy 
to  show  the  time  when  the  debt  secured  by  the  deed  of  trust  was  con- 
tracted.' The  pleadings  of  plaintiff  alleged  that  the  indebtedness  was 
created  in  the  lifetime  of  the  deceased  wife  of  defendant  and  was  a 
community  debt.  The  witness,  Hardy,  testified  as  to  his  personal  knowl- 
edge of  the  time  the  debt  was  created,  and  he  stated  that  it  was  incurred 
during  the  lifetime  of  Mrs.  Echols.  The  notes  and  deed  of  trust  evi- 
denced a  debt  created  subsequent  to  the  death  of  Mrs.  Echols,  but  the 
proof  showed  the  notes  were  a  renewal  of  two  notes  secured  by  a  chattel 
mortgage  executed  prior  to  her  death.  Again,  it  is  contended  that  the 
books  and  accounts  of  plaintiif,  which  show  the  exact  date  of  the  various 
sales  of  merchandise  and  money  advanced  by  plaintiif  to  defendant,  are 
the  best  evidence  of  when  the  indebtedness  accrued  to  plaintiif,  and  for 
this  reason  defendant's  motion  to  exclude  the  evidence  of  A.  R.  Hardy 
on  this  point  should  have  been  sustained.  The  witness.  Hardy,  did  not 
claim  to  have  derived  his  knowledge  of  the  time  the  debt  was  created 
from  the  books,  but  testified  to  the  time  as  a  fact  within  his  own  personal 
recollection.  The  defendant  himself  testified  to  the  same  facts  sub- 
stantially as  did  Hardy.  His  evidence  was  that  there  was  about  $80 
included  in  the  deed  of  trust  in  addition  to  the  notes  executed  by  him 
during  the  lifetime  of  his  wife.  He  testified  that  he  had  never  paid 
these  notes.  These  remarks  apply  also  to  the  testimony  of  Isadore 
Jacobs,  the  admission  of  which  is  complained  of  in  the  fourth  assign- 
ment of  error. 

4.  It  is  insisted  that  the  property  was  at  the  time  of  the  execution 
of  the  deed  of  trust  and  the  sale  thereunder  by  A.  R.  Hardy,  trustee, 
the  homestead  of  defendant  and  his  minor  children,  and  that  for  this 
reason  the  sale  by  the  trustee  passed  no  title  to  plaintiif.  The  property 
was  the  homestead  of  defendant,  D.  P.  Echols,  and  his  deceased  wife, 
at  the  time  the  debt  which  the  deed  of  trust  secured,  was  created.  The 
debt  was  a  community  debt  and  secured  by  a  chattel  mortgage  on 
machinery.  After  his  wife's  death,  D.  P.  Echols  executed  new  notes  in 
renewal  of  this  community  debt,  and  to  secure  the  same  he  gave  a  deed 
of  trust  on  the  homestead.  He  was  living  thereon  at  the  time,  and  his 
family  was  composed  of  himself,  and  his  two  minor  children.  Being 
a  single  man  he  could  encumber  his  homestead  by  a  deed  of  trust,  and 
it  is  held  that  a  single  man  may  give  a  deed  of  trust  on  the  community 
homestead  to  secure  a  community  debt.     (Watts  v.  Miller,  76  Texas, 
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13;  Pagan  v.  McWhirter,  71  Texas,  667;  Ashe  v.  Yungst,  65  Texas, 
631.)  His  minor  children  inherited  their  mother's  interest  in  the 
property  subject  to  the  payment  of  the  community  debt.  Under  the 
authorities  above  cited  the  deed  of  trust  executed  by  D.  P.  Echols  on  the 
community  homestead  after  the  death  of  his  wife,  to  secure  a  community 
debt,  created  a  valid  lien  thereon,  and  a  sale  thereunder  conveyed  the 
title  as  against  himself  and  his  minor  children.  In  addition  to  the  above 
authorities,  see  Thompson  v.  Robinson,  56  S.  W.  Rep.,  578;  Lee  v. 
Mortgage  Co.,  25  Texas  Civ.  App.,  481,  61  S.  W.  Rep.,  134;  Kidwell 
V.  Carson,  3  Texas  Civ.  App.,  327. 

It  was  admitted  by  the  defendant  in  his  evidence  that  all  the  debt 
evidenced  by  the  notes  secured  by  the  deed  of  trust  was  for  a  debt 
created  during  the  lifetime  of  Mrs.  Echols,  except  about  $80.  He 
further  admitted  that  the  same  had  not  been  paid.  So  long  as  any  part 
of  such  community  debt  remained  unpaid  the  trustee  was  authorized 
to  sell  under  the  trust  deed  to  satisfy  the  same.  (Groesbeck  v.  Crow, 
85  Texas,  200.) 

5.  The  appellant  alleged  in  his  answer,  and  the  allegation  is  sup- 
ported by  his  own  testimony,  that  A.  R.  Hardy  misled  him  by  fraudulent 
representations  to  him  at  the  time  the  deed  of  trust  was  executed,  that 
he  only  wanted  a  description  of  the  land  to  fully  describe  the  machinery, 
and  that  he  did  not  want  to  take  a  mortgage  on  the  homestead  of  the 
defendant,  and  that  a  mortgage  on  the  homestead  was  no  good.  A.  R. 
Hardy  swore  positively  that  he  made  no  such  representations  to  the 
appellant;  that  the  appellant  knew  that  he  was  giving  a  mortgage  on 
his  homestead  and  was  willing  to  do  so;  and  that  he  told  the  appellant 
that  he  could  fix  the  time  of  the  payments  to  suit  himself,  and  that  the 
appellant  fixed  the  time  of  the  payments  and  was  perfectly  willing  to 
give  the  deed  of  trust  on  the  homestead.  There  are  circumstances  and 
facts  tending  to  support  the  testimony  of  Hardy.  The  trial  judge 
settled  the  conflict  in  evidence  in  favor  of  appellee,  and  we  do  not  feel 
authorized  to  disturb  his  finding. 

Our  conclusion  is  that  the  judgment  is  fully  authorized  by  the  evi- 
dence, and  no  error  having  been  pointed  out  as  having  occurred  on  the 
trial  the  same  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


F.  A.  Hornbeck  et  al.  v.  John  J.  Terrell,  Commissioner,  et  al. 

Decided  January  26,  1905. 

1. — School  Land — ^Purchase — Eegnlations  of  Land  Office. 

The  Commissioner  of  the  General  Land  Office  is  authorized,  under  section  8 
of  the  Act  of  April  10,  1901,  to  adopt  proper  regulations  governing  the  sale  of 
timber  on  school  lands;  and  a  regulation  requiring  the  purchaser  to  make  appli- 
cation in  writing  upon  suitable  forms  prepared  by  the  Commissioner  was  proper. 

S. — Same. 

Where  the  rules  of  the  General  Land  Office  require  applications  for  a  pur- 
chase of  timber  upon  school  land  to  be  made  in  writing,  upon  suitable  forms  pr^ 
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pared  for  that  purpose,  an  offer  to  sell  by  him  could  not  be  closed  by  acceptance 
by  tel^ram  from  the  purchaser. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
George  Calhoun. 

W.  R.  Thurmond  and  Gregory  &  Baits,  for  appellants. — The  applica^ 
tion  by  and  in  behalf  of  plaintiffs,  the  cort-espbndence  with  the  Com- 
missioner, the  actions  of  the  Commissioner  and  the  payment  into  the 
Treasury  of  the  State  of  the  price  asked  by  the  Commissioner  constituted 
a  valid  sale  to  defendants. 

There  may  be  a  valid  sale  of  timber  by  the  Commissioner  of  the  Land 
Office  without  a  formal  application  in  writing  by  the  purchasers.  Sec. 
8,  Act  1901. 

G.  K.  Bell,  Attorney-General,  and  T.  8.  Reese,  Assistant,  for  appellee 
Terrell. — The  District  Court  has  no  jurisdiction  by  writ  of  injunction 
or  otherwise  to  control  the  action  of  the  Commissioner  of  the  General 
Land  Office.  Bledsoe  v.  International  R.  R.  Co.,  40  Texas,  537;  Gal- 
veston,  B.  &  C.  N.  G.  Ry.  Co.  v.  Gross,  47  Texas,  428;  Taylor  v.  Hall, 
71  Texas,  213 ;  Thomson  v.  Baker,  90  Texas,  169. 

Cochran  &  Penn  and  E.  Cartledge,  for  appellee,  M.  T.  Jones  Lumber 
Company. — ^The  Land  Commissioner  being  vested  by  law  with  authority 
to  adopt  such  regulations  for  the  sale  of  timber  on  the  timbered  land 
as  he  may  deem  necessary  and  judicious,  and  since  the  evidence  shows 
that  it  was  the  rule  of  Commissioner  Terrell,  and  all  his  predecessors 
in  office,  since  1887,  to  uniformly  require  written  application,  for  such 
timber,  of  a  certain  printed  form  in  substance,  and  since  the  appellants 
failed  to  show  that  they  at  any  time  between  January  19  to  and  includ- 
ing January  26,  1904,  complied  with  this  uniform  rule  and  requirement 
by  filing  in  the  Land  Office  applications  for  the  timber  involved,  of  the 
form  required,  the  trial  court  correctly  held  they  were  not  entitled  to 
recover  the  timber  sued  for.  Acts  27th  Leg.,  Reg.  Ses.,  Laws  of  1901, 
p.  296,  sec.  8;  Sayles'  Texas  Civ.  Stats.,  art.  4218g;  Sayles'  Texas  Civ. 
Stats.,  art.  4295;  ToUeson  v.  Rogan,  96  Texas,  424,  73  S.  W.  Rep.,  624; 
McGee  v.  Corbin,  96  Texas,  35,  70  S.  W.  Rep.,  80. 

The  Land  Commissioner  being  by  law  made  in  effect  but  the  agent  of 
the  State  in  matter  of  sale  of  its  timber,  his  express  acceptance  of,  or  as- 
sent to,  an  offer  to  purchase  such  timber  is  necessary  to  constitute  a  sale 
thereof,  and  since  appellants  have  failed  to  show  an  acceptance  of  their 
offer  to  purchase  the  timber  involved,  they  are  not  entitled  to  recover. 

EIDSON,  Associate  Justice. — This  is  an  action  by  F.  A.  Hombeck 
and  the  other  appellants  against  the  M.  T.  Jones  Lumber  Company  and 
John  J.  Terrell,  Commissioner  of  the  General  Land  Office,  appellants 
claiming  that  they  had  purchased  from  the  State  the  timber  on  the  land 
described  in  their  petition,  and  that  the  defendant,  M.  T.  Jones  Lumber 
Company,  had  filed  an  application  for  the  purchase  of  the  same  timber 
and  had  paid  the  price  asked  therefor  into  the  State  Treasury,  after 
appellants,  plaintiffs  below,  had  applied  for  and  paid  for  said  timber. 
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Appellants  alleged  in  their  petition  that  the  Commissioner  of  the 
General  Land  Office  had  indicated  an  intention  of  awarding  the  timber 
to  defendant  M.  T.  Jones  Lumber  Company;  that  such  award  would 
cloud  the  title  of  appellants  and  would  render  it  impossible  for  them  to 
take  possession  of  said  property  or  to  sell  the  same.  Appellants  prayed 
that  the  Commissioner  be  enjoined  from  awarding  or  selling  said  timber 
to  the  M.  T.  Jones  Lumber  Company,  and  that  judgment  be  given 
against  the  defendant,  the  M.  T.  Jones  Lumber  Company  for  the  prop- 
erty.   A  temporary  injunction  was  granted. 

The  appellees,  defendants  in  the  court  below,  answered  by  general 
demurrer  and  general  denial.  The  court  below  overruled  their  de- 
murrers, and  upon  the  trial  gave  judgment  for  the  appellees,  defendants 
below,  and  dissolved  the  injunction. 

Appellants  claim  that  the  following  telegrams  and  other  correspond- 
ence between  them  and  John  J.  Terrell,  the  Commissioner  of  the  General 
Land  OflSce,  constitute  a  purchase  by  them,  and  a  sale  by  the  said  Com- 
missioner to  them,  of  the  timber  involved  in  this  suit: 

"1.  On  January  17,  1904,  J.  J.  Terrell,  Commissioner  of  the  General 
Land  Office,  received  the  following  telegram : 

"  'Hemphill,  Texas,  via  San  Augustine,  Januarv  17,  1904. 
''  'State  Land  Office,  Austin  Texas. 

Is  section  number  forty-six,  Sabine  County,  for  sale?  Wire  price 
and  terms  my  expense. 

J.  D.  Labrie/ 

''AVhich  telegram  was  answered  on  January  18,  1904,  as  follows: 

"'Austin,  Texas,  January  18,  1904. 
"  'J:  D.  Labrie,  Hemphill,  via  San  Augustine,  Texas. 

"  'Section  forty-six,  Sabine  County,  classed  as  timbered  land  at  Five 
Dollars  per  acre  cash.    Timber  not  sold. 

"  'John  J.  Terrell,  Commissioner.* 

"2.  On  January  19,  1904,  J.  J.  Terrell,  Land  Commissioner,  re- 
ceived the  following  telegram: 

"'Hemphill,  Texas,  Januarv  19,  1904. 
"  'State  Land  Office,  Austin  Texas. 

"'Forward  me  here  immediately  blank  applications  timber  purchase 
state  lands. 

"  'J.  D.  Labrie.' 

"In  pursuance  of  said  telegram  on  January  19,  1904,  John  J.  Terrell, 
Commissioner  of  the  General  Land  Office,  forwarded  blanks  in  use  in 
the  General  Land  Office  for  the  purpose  of  making  applications  for  the 
purchase  of  timber,  as  requested  in  said  telegram. 

"3.  On  January  25,  1904,  John  J.  Terrell,  Commissioner  of  the 
General  Land  Office,  received  the  following  telegram: 
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"'Kansas  City,  Mo.,  January  23,  1904. 
"  'State  Land  Commissioner,  Austin,  Texas. 

"  *J,  D.  Labrie  of  Hemphill,  Texas,  has  made  application  to  purchase 
sections  numbers  2  and  46,  Sabine  County.  Wire  me  amount  of  cash 
required  to  hold  these  sections  for  Labrie. 

"T.  A.  Horabeck.' 

"Which  telegram  was  answered  as  follows: 

"  'Austin,  Texas,  January  25,  1904. 
"  T.  A.  Hornbeck,  Kansas  City,  Mo. 

"  'Section  2,  H.  E.  &  W.  T.  Ry.  Co.,  320  acres,  $1,120  section  46  for 
640  acres  $3,200. 

"'John  J.  Terrell,  Comr.' 

"4.  On  January  25,  1904,  John  J.  Terrell,  Commissioner  of  the 
Land  Office,  received  the  following  telegram: 

"  'Kansas  City,  Mo.,  January  25,  1904. 
"'John  J.  Terrell,  Commissioner  of  the  General  Land  OflRce,  Austin, 
Texas. 
'"Have  wired  you  through  Austin  National  payment  for  section  2, 
Sabine  County,  south  of  and  adjoining  El  is  I-ow  survey  and  for  section 
46  adjoining.  If  application  made  for  purchase  by  Joseph  D.  Labrie 
he  is  acting  for  Milton  Toole,  Jr.,  my  client.  Send  me  necessary  ap- 
plication forms  and  instructions  and  wire  acknowledgment. 

"'F.  A.  Hornbeck.' 

"And  in  answer  to  said  telegram  on  January  25,  1904,  John  J. 
Terrell,  Commissioner,  telegraphed  F.  A.  Hornbeck  as  follows: 

"  'Austin,  Texas,  January  25,  1904. 
"  'F.  A.  Hornbeck,  Kansas  City,  Mo. 

"  'Application  to  purchase  timber  on  sections  2  and  46,  Sabine  County, 
mailed  to  Labrie  on  19th  inst.  At  this  date  no  application  to  purchase 
filed  here.    Application  to  purchase  timber,  this  day  forwarded  to  you. 

'John  J.  Terrell,  Commissioner.' 
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"And  in  further  answer  to  said  telegram  on  January  26,  1904,  John 
J.  Terrell,  Commissioner,  wrote  to  F.  A.  Hornbeck  the  following  letter : 

"'January  26,  1904. 
"  'Mr.  F.  A.  Hornbeck,  Kansas  City,  Mo. 

"  'Dear  Sir.  Following  my  wire  of  yesterday,  being  an  acknowledg- 
ment of  your  wire  announcing  the  payment  through  the  Austin  National 
Bank  of  this  city  of  $4,320  cash  payment  for  the  timber  on  section  2, 
H.  E.  &  W.  T.  Ry.  Co.,  and  section  46,  T.  &  N.  0.  Ry.  Co.,  in  Sabine 
County,  I  have  to  inform  you  that  at  this  date,  neither  Mr.  Joseph  J. 
Labrie,  nor  anyone  else  has  filed  application  to  purchase  the  timber 
on  the  two  sections  in  question,  as  stated  in  my  wire  and  according  to 
my  instructions,  applications  to  purchase  timber  were  forwarded  to 
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Mr.  Labrie  on  the  19th  inst.    Until  his  applications  to  purchase  timber 
are  filed  in  this  office,  there  is  nothing  that  this  department  can  do. 

"'The  Austin  National  Bank  has  just  phoned  me  that  they  hold 
subject  to  my  order  the  f  4,320,  which  I  have  instructed  them  to  deposit 
with  our  State  Treasurer,  subject  to  further  orders. 

"'Herewith  I  enclose  applications  to  purchase  timber  lands  together 
with  a  sheet  copy  of  the  law  regulating  sale  of  timber  on  school  lands, 
which  is  in  accordance  with  your  instructions  by  wire  of  yesterday. 

Yours  truly, 
"  'John  J.  Terrell,  Commissioner/ 

"5.  On  January  25,  or  January  26,  1904,  John  J.  Terrell,  Com- 
missioner, received  from  Joseph  D.  Labrie  the  following  telegram : 

"  'Hemphill,  Texas,  January  25, 1904. 
"  'To  John  J.  Terrell,  Commissioner,  Austin,  Texas. 

"  'Will  take  timber  state  sections  number  2,  H.  E.  &  W.  T.  certificate 
twelve  ninteen  and  forty-six,  T.  &  N.  0.  certificate  five  thirty  three 
money  has  been  sent  mail  me  application. 

"'J.  D.  Labrie.' 

"6.  And  on  January  26,  1904,  John  J.  Terrell,  Commissioner,  re- 
ceived the  following  letter  from  Joseph  D.  Labrie : 

"'Hemphill,  Texas,  January  24,  1904. 
"'Mr.  Jno.  J.  Terrell,  Comr.,  Austin,  Texas. 

"  'Dear  Sir.  Yours  of  the  21st  inst.  received  for  which  I  thank  you. 
I  am  just  in  receipt  of  a  wire  informing  me  that  money  was  sent  you 
to  pay  for  state  section  (timber)  numbered  2,  H.  E.  &  W.  T.  Ry.,  certifi- 
cate numbered  1219  and  state  section  (timber)  number  46,  T.  &  N.  0. 
Ry.,  certificate  number  533.  These  I  am  informed  are  priced  (for  the 
timber  only)  at  $3.50  and  $5  per  acre  respectively.  I  have  lost  the 
application  which  you  so  kindly  sent  me  the  other  day,  and  I  wish  you 
would  send  me  one-half  dozen  applications  as  there  might  be  other 
sections  I  might  wish  to  buy.  Kindly  let  me  hear  from  you  and  let  me 
know  if  section  number  2,  H.  E.  &  W.  T.  Ry.,  certificate  number  1219, 
is  for  sale  as  well  as  the  other  about  which  you  wrote  me.  Your  usual 
promptness  will  be  appreciated. 

"  'Yours  truly, 

"'J.  D.  Labrie.' *' 

Section  8  of  the  Act  of  the  Legislature  of  Apri^  19,  1901,  relating 
to  the  sale  and  lease  of  public  free  school  and  asylum  lands,  etc.,  insofar 
as  it  applies  to  the  question  involved  in  this  action,  is  as  follows :  "The 
Commissioner  of  the  General  Land  Office  shall  adopt  such  regulations 
for  the  sale  of  timber  on  the  timbered  lands  as  may  be  deemed  necessary 
and  judicious.  Such  timber  shall  not  be  sold  for  less  than  $5  per  acre, 
cash,  except  in  such  cases  as  the  Commissioner  may  ascertain  by  definite 
examination  by  an  approved  agent  appointed  by  him  for  that  purpose, 
to  be  paid  by  the  purchaser,  to  be  sparsely  timbered,  or  containing  timber 
of  but  little  value,  in  which  case  he  may  sell  the  timber  on  such  sections 
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or  part  of  sections  at  its  proper  value^  provided  such  timber  is  sold  at 
not  less  than  $2  per  acre." 

This  provision  of  law  evidently  authorizes  the  Commissioner  of  the 
General  Land  OflSce  to  adopt  a  rule  requiring  as  a  prerequisite  to  the 
purchase  of  timber  on  the  timbered  lands  referred  to,  that  the  person 
desiring  to  purchase  same  should  make  and  file  in  the  General  Land 
Office  a'  written  application  therefor  of  a  certain  prescribed  form  in 
substance.  A  manifest  reason  for  such  requirement  is  that  it  would 
materially  aid  in  the  proper  and  orderly  conduct  of  the  business  relating 
to  the  sale  of  such  timber.  It  would  furnish  a  convenient  and  plain 
record  of  the  fact  of  the  application's  being  made  and  the  particular 
timber  to  which  it  relates,  so  that  persons  subsequently  desiring  to 
purchase  same  could  readily  obtain  information  that  there  was  a  previous 
application  therefor ;  and  thus  confusion  and  conflicting  claims  in  refer- 
ence to  the  same  timber  be  avoided. 

The  testimony  of  J.  T.  Robinson,  chief  clerk  of  the  General  Land 
Office,  showed  that  in  making  sales  of  timber  under  the  law  herein- 
before referred  to,  it  was  the  uniform  rule  of  the  Commissioner  of  the 
General  Land  Office  to  require  written  applications  to  be  made  by 
persons  desiring  to  purchase  the  same ;  that  he  adopted  the  printed  form 
of  application  which  had  been  invariably  in  use  since  1887,  and  that 
no  sale  had  been  made  of  such  timber  by  the  Commissioner  of  the 
General  Land  Office,  except  in  pursuance  of  and  based  upon  a  written 
application  upon  the  prescribed  form.  The  evidence  in  the  record 
shows  that  the  appellants  knew  of  this  rule  and  failed  to  comply  with 
it.  The  Supreme  Court  in  the  cases  of  ToUeson  v.  Rogan,  96  Texas, 
424,  73  S.  R.  Rep.,  524,  and  McGee  v.  Corbin,  96  Texas,  35,  70  S.  W. 
Rep.,  80,  practically  hold  that  where  the  Commissioner  of  the  General 
Land  Office,  in  the  conduct  of  the  business  of  his  office,  has  adopted 
a  rule  and  for  a  considerable  length  of  time  has  invariably  observed  it, 
persons  dealing  with  him  in  reference  to  the  business  to  which  the 
rule  relates,  would  be  held  to  have  assented  to  it. 

We  are  of  opinion  that  the  telegrams  and  other  correspondence  be- 
tween the  Commissioner  of  the  General  Land  Office  and  the  appellants, 
upon  which  they,  appellants,  rely  as  constituting  a  sale  of  the  timber 
in  controversy,  do  not  show  a  sale  thereof;  and,  therefore,  there  was  no 
error  in  the  judgment  of  the  court  below  in  so  holding  and  in  dissolving 
the  temporary  injunction. 

This  disposition  of  the  case  renders  it  unnecessary  for  us  to  pass  upon 
the  other  question  presented  by  appellants'  assignments  of  error. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Herman  Scheffel  v.  Bernhard  Scheffel. 
Decided  January  25,  1905. 

Praotioe  on  Appeal — ^Writ  of  Error — ^Appeal — ^Xotion  to  Consolidate — Time  of 

FUlng. 

Where  a  writ  of  error  was  sued  out  from  the  same  judgment  from  which  an 
appeal  was  prosecuted,  a  motion  to  consolidate  the  two  causes,  filed  after  the  ap- 
peal was  decided,  comes  too  late;  and  the  judgment  being  affirmed  on  appeal,  both 
the  writ  of  error  and  the  motion  to  consolidate  will  be  dismissed  without  preju- 
dice to  defendant  in  error's  right  to  pursue  any  remedy  he  may  have  on  the 
supersedeas  bond  filed  in  the  writ  of  error  cause. 

Error  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  Kennon. 

T.  L,  Johnson,  for  plaintiff  in  error. 

Dibrell  &  Mosheim,  for  defendant  in  error. 

NEILL,  Associate  Justice. — The  writ  of  error  in  this  ease  was  sued 
out  from  the  same  judgment  which  was  affirmed  by  us  on  appeal  in  cause 
number  3103  on  the  21st  of  last  December,  and  in  which  a  motion  for  a 
rehearing  was  overruled  on  the  18th  of  this  month.  As  the  motion  to 
consolidate'  this  case  with  the  one  referred  to  was  not  filed  until  that 
cause  was  decided,  such  motion  comes  too  late  for  us  to  act  upon  it; 
and,  as  the  judgment  sought  to  be  revised  was  affirmed  as  before  stated, 
both  the  writ  of  error  and  motion  to  consolidate  will  be  dismissed,  with- 
out prejudice  to  defendant  in  error's  right  to  pursue  any  remedy  he 
may  have  on  the  supersedeas  bond  filed  by  plaintiff  in  error  in  this 
cause. 

Dismissed. 

Writ  of  error  refused. 


Galveston,  Harbisburg  &  San  Antonio  Railway  Company  v.  John 

R.  Walker. 

Decided  January  25,  1005. 

Beoond  Appeal — Change  of  Teitlmony. 

Testimony  of  a  plaintiff  on  the  second  trial  of  a  cause,  clearly  indicating  a 
change,  to  conform  to  the  opinion  of  the  Appellate  Court  on  a  former  appeal,  and 
in  view  of  other  testimony,  unquestionably  false,  held  to  require  a  reversal  of  a 
judgment  in  his  favor. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
A.  W.  Seeligson. 

Baker,  Botts,  Parker  &  Garwood  and  Newton  &  Ward^  for  appellant. 

Nat  B.  Jones,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellees  to 


1905.]  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Walker.  77 

recover  damages  arising  from  injuries  received  by  falling  into  an  un- 
guarded and  unlighted  pit  in  a  roundhouse.  The  trial  resulted  in  a 
verdict  and  judgment  in  the  sum  of  $5,000.  This  is  a  second  appeal. 
(1  Texas  Law  Journal,  76  S.  W.  Bep.,  1,  228.) 

On  the  former  appeal  of  this  cause  the  judgment  of  the  District 
Court  was  reversed  because  of  the  insufficiency  of  the  evidence  to  sustain 
a  verdict.  It  was  held  that  appellee  having  general  knowledge  of  the 
construction  of  the  roundhouse  was  charged  with  a  knowledge  of  the 
existence  of  a  pit  in  the  stall  in  which  he  was  injured  unless  he  had 
been  led  by  appellant  to  believe  that  there  were  stalls  without  pits.  The 
court  through  Chief  Justice  James  said :  "If,  for  instance,  he  had  been 
so  informed  by  his  foreman,  or  that  unlighted  stalls  contained  no  pits, 
or  perhaps  if  the  stall  had  no  track  running  into  it,  such  or  similar 
circumstances  or  inducements,  in  the  absence  of  actual  knowledge  on 
his  part,  might  reasonably  have  warranted  plaintiff  in  assuming  and 
acting  upon  the  supposition  that  no  such  danger  was  there."  These 
matters  were  merely  suggested  'as  illustrative  of  the  position  taken  by 
this  court,  but  one  of  them  seems  to  have  been  seized  upon  by  appellee 
and  was  pleaded  and  sworn  to  by  him. 

The  first  allegation  as  to  the  conversation  of  appellee  with  the  fore- 
man appeared  in  the  second  amended  original  petition  which  was  filed 
after  the  former  decision  of  this  court,  less  than  two  months  before  the 
trial.  The  facts  on  the  appeal  with  the  exception  of  the  additions  here- 
inafter indicated,  are  practically  the  same  as  on  this  appeal  and  refer- 
ence is  made  to  our  former  opinion  for  a  full  statement  of  such  facts 
and  a  full  discussion  of  them.  The  additions  and  amendments  made 
to  the  former  evidence  are  fully  set  forth  in  the  further  course  of  this 
opinion. 

On  the  former  trial  of  this  cause  not  one  word  was  said  about  anything 
that  was  told  appellee  by  the  foreman  as  to  the  pits  in  the  roundhouse 
being  lighted,  but  on  this  trial  he  testified :  "I  went  in  there  trying  to 
find  my  boss,  and  he  told  me  always  to  come  to  him  when  I  wanted  any- 
thing, and  I  went  in  there;  he  told  me  always  where  there  were  stalls 
that  had  pits  in  them  they  had  lights,  and  unlighted  stalls  had  no  pits, 
.  .  .  I  had  this  conversation  with  Zureschke  about  what  stalls  had 
pits  in  them  the  first  night  I  worked  there,  what  brought  up  the  con- 
versation was  this:  I  got  lost  in  the  roundhouse  and  when  I  told  him 
about  it  he  told  me  how  to  look  out  for  pits.  He  said :  'The  stalls  that 
had  pits  in  them  had  lights  in  them,  and  unlighted  stalls  had  no  pits.' 
I  found  out  after  I  got  hurt  that  there  is  a  pit  in  every  stall."  On 
cross  examination  he  said :  "It  is  a  fact  that  this  is  the  first  time  that 
I  have  ever  made  that  statement  under  oath.  .  .  .  My  lawyer,  after 
my  case  was  reversed,  asked  me  if  I  and  Zureschke  had  ever  had  any 
conversation,  and  I  told  him  we  did  and  he  wanted  to  know  what  T 
told  him.  I  told  him  what  I  have  testified  to  on  the  stand.  He  said : 
*I  will  go  and  see  Mr.  Zureschke  and  see  if  he  remembers  it.'  .  .  . 
After  my  case  was  reversed,  Mr.  Jones  asked  me  what  about  my  conversa- 
tion with  Zureschke  and  I  told  him  what  Mr.  Zureschke  said  about 
these  unlighted  stalls  having  no  pits,  and  he  remarked  he  would  go  and 
see  Zureschke.  I  didn't  know  when  my  case  had  been  reversed,  and  I 
was  having  a  conversation  with  Mr.  Jones,  my  lawyer,  that  if  Zureschke 
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had  told  me  that  the  stalls  in  the  roundhouse  that  had  no  lights  in  them 
had  no  pits,  that  Zureschke  would  not  have  been  telling  the  truth.  I 
found  out  that  all  the  stalls  had  pits  in  them  after  I  had  worked  there 
some  time.  I  had  been  working  there  several  nights  before  I  found  it 
out."  Zureschke  testified :  "Every  stall  in  the  roundhouse  has  a  pit,  and 
did  when  I  worked  there,  and  when  plaintiff  was  hurt,  and  I  knew  that 
fact  and  I  did  not  tell  John  E.  Walker  to  the  contrary.  If  I  had  told 
John  R.  Walker  that  there  was  not  a  pit  for  every  stall  in  the  roundhouse 
of  defendant  I  would  have  lied,  and  I  did  not  lie/'  Appellee  stated 
that  Levi  Hines  was  present  when  the  conversation  with  Zureschke  took 
place.  He  also  stated  that  none  of  the  pits  was  unlighted  on  the  night 
that  he  had  the  conversation  with  Zureschke  except  two  on  the  last  end 
of  the  roundhouse.  He  afterwards  modified  this  by  saying  that  he  did 
riot  know  whether  the  stalls  14  and  15  were  lighted  that  night  or  not. 
He  swore  that  there  were  no  lights  in  these  two  stalls  on  the  night  he 
was  hurt.  He  fell  into  the  pit  in  stall  U  or  15.  Stalls  14  and  15  were 
not  the  ones  described  as  the  two  last  end  pits  which  were  unlighted  on 
the  night  that  the  conversation  was  had  with  Zureschke.  Each  stall 
in  the  roundhouse  had  a  pit  in  it  and  had  a  track  running  into  it. 

It  is  evident  that  the  testimony  of  appellee  was  reconstructed  to  meet 
the  former  opinion  of  this  court  in  this  case.  It  is  incredible  that  the 
conversation  stated  to  have  taken  place  should  have  never  been  referred 
to  by  appellee  in  his  testimony  before  if  such  conversation  had  ever 
occurred.  It  would  have  been  the  most  reasonable  way  to  account  for  his 
act  in  walking  into  a  pit  with  the  knowledge  of  the  existence  of  which 
the  circumstances  would  charge  him,  and  the  very  language  that  he 
used  when  his  counsel  asked  him  if  he  ever  had  any  conversation  shows 
that  he  knew  what  was  in  the  opinion  of  this  court  and  narrated  a  con- 
versation that  fitted  it  in  a  way  to  indicate  that  it  had  been  expressly 
manufactured  for  it.  How  was  it  possible  that  this  conversation  should 
have  sprung  fully  panoplied  from  his  brain,  when  it  had  never  been 
thought  of  before,  and  in  answer  to  a  general  question  as  to  whether  he 
had  ever  had  any  conversation  with  Zureschke?  And  yet  appellee  re- 
iterated that  he  had  never  heard  the  opinion  of  this  court  read  and  did 
not  know  even  at  the  time  of  the  trial  on  what  ground  it  had  been  re- 
versed, and  that  his  counsel  had  never  told  him  one  word  about  the 
grounds  of  reversal,  nor  on  what  theory  the  case  was  to  be  again  tried. 
The  evidence  of  unerring  manner  in  which  he  responded  to  the  preg- 
nant suggestion  of  the  opinion  of  this  court  without  the  knowledge  of 
one  word  of  it,  if  it  were  true,  would  be  miraculous,  and  is  so  utterly 
repugnant  to  reason  that  the  bare  statement  of  it  is  the  strongest  re- 
futation of  its  verity.  That  statement,  as  well  as  the  narration  of  the 
circumstances  under  which  the  conversation  was  had,  should  destroy  it 
without  other  evidence. 

In  addition  to  the  inherent  weakness  and  inconsistencies  of  appellee's 
testimony,  was  the  testimony  of  Zureschke,  who  was  not,  and  had  not 
been  for  a  long  while,  an  employe  of  appellant,  who  denied  ever  having 
told  appellee  that  where  a  stall  was  not  lighted  there  was  no  pit.  Upon 
what  theory  could  the  foreman  have  made  such  a  declaration  in  the 
face  of  the  facts?  What  motive  could  have  prompted  him?  Men 
seldom  act  without  a  motive  and  nothing  has  been,  or  can  be  suggested 
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that  could  have  induced  the  foreman  to  tell  one  of  his  servants  a  false- 
hood so  utterly  unreasonable,  and  false  and  preposterous. 

It  is  argued  by  appellee  that  as  he  stated  that  Levi  Hines  was  present 
and  heard  the  conversation  with  Zureschke,  appellant  ought  to  have  had 
Hines  to  testify  and  the  fact  that  it  did  not  do  so  is  a  strong  circumstance 
in  favor  of  the  truth  of  appellee's  statement.  On  the  other  hand  we 
think  that  appellee  should  have  had  the  witness  present  to  testify  and 
remove  if  possible  the  suspicion  that  attached  to  his  testimony,  and  the 
fact  that  he  did  not  do  so  weakened  the  probative  force  of  such  testi- 
mony. It  does  not  appear  that  appellant  knew  that  appellee  would 
testify  that  Hines  was  present  at  a  conversation  which  its  witness  swore 
never  took  place  and  it  had  no  way  of  knowing  what  appellee  would 
swear  until  he  actually  testified  on  the  trial.  Whether  Hines  was  in 
existence  at  that  time,  and  who  he  was  and  where  he  lived  and  what  he 
was  doing  at  the  time  of  the  conversation,  was  not  stated  by  appellee. 
That  he  was  not  a  member  of  the  gang  of  employes  to  which  appellee 
belonged  is  shown  by  the  fact  that  appellee  gave  their  names  and  Hines 
was  not  one  of  them. 

If  this  were  the  entire  testimony,  this  court  would  hesitate  to  interfere 
with  the  verdict  of  the  jury,  however  strongly  it  might  believe  that 
appellee  had  changed  his  testimony  to  meet  the  opinion  of  this  court, 
but  in  addition  to  the  unreasonable  and  suspicious  statements  made  in 
regard  to  the  conversation  with  the  foreman,  there  is  evidence  tending 
to  show  that  plaintiff  knew  there  was  a  pit  in  stall  12.  In  answer  to  the 
question  as  to  whether  appellee  had  seen  any  stalls  prior  to  the  night 
he  was  hurt,  without  lights,  he  answered:  "Yes  sir.  They  were  in  the 
east  end  of  the  building,  there  were  two  stalls  that  I  never  saw  any 
lights  in  or  pits  in.''  Again  he  was  asked :  "You  said  in  answer  to  some 
question  asked  by  Mr.  Jones  that  you  knew  that  there  were  two  pits 
or  stalls  in  that  roundhouse  that  were  unlighted,  but  there  were  no  pits, 
explain  that  to  the  jury.''  He  answered :  "I  never  did  see  any  pits  in 
them.  ITiere  were  two  stalls  in  the  east  end  of  the  roundhouse,  I  never 
did  see  them  lit  up,  and  never  saw  any  pits  in  them."  He  also  said, 
speaking  of  stalls  14  and  15:  "There  ought  to  have  been  two  lights 
there  and  they  were  both  out;  all  of  the  other  lights  in  the  roundhouse 
that  I  know  of  were  burning;  so  far  as  I  know  the  others  were  all 
burning;  there  is  an  electric  light  in  each  one  of  those  stalls  except  those 
two  east  end  stalls.  I  never  saw  a  light  up  there.  In  every  other  stall 
I  noticed  there  w'as  an  electric  light.  ...  I  know  the  lights  in  the 
eastern  stalls  were  never  kept  lit  because  I  had  never  seen  them  lit. 
During  the  time  that  I  had  worked  there  I  had  a  time  or  two  seen  stalls 
that  were  dark,  after  I  got  hurt,  but  I  never  saw  a  dark  stall,  except 
those  two  east  end  stalls,  up  to  the  time  I  got  hurt,  but  after  that  I 
have  seen  them  dark  a  time  or  two."  Again  appellee  said:  "I  believe 
me  and  Mr.  Zureschke  spoke  about  there  being  pits  where  there  were 
no  lights,  twice;  the  first  time  was  the  first  night  I  worked  under  him, 
I  don't  remember  now  how  long  after  I  had  been  to  work.  That  was  the 
night  I  got  lost.  I  don't  remember  who  was  present,  I  believe  Ijevi 
liines  is  the  name.  I  think  Hines  was  there.  I  couldn't  say,  but  it 
was  the  latter  part  of  the  night.  None  of  the  pits  was  unlighted  that 
night,  except  those  two  east  end  pits  that  I  noticed,  all  the  others  were 
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lighted  that  I  noticed.'^  In  spite  of  attempts  by  plaintiflE  to  weaken 
and  modify  the  effect  of  these  statements,  it  is  sufficient  to  show  that 
appellee  saw  the  stall  into  whose  pit  he  fell  lighted  up  on  the  night  that 
the  alleged  conversation  with  Zureschke  took  place,  and  that  if  that 
conversation  really  took  place,  it  had  the  effect  of  notifying  appellee 
that  each  stall  in  the  roundhouse  had  a  pit  in  it,  except  the  two  stalls 
at  the  east  end.  The  conversation  instead  of  lulling  him  into  security 
as  to  pit  15  was  a  direct  notice  that  it  had  a  pit  because  it  was  lighted. 
There  was  other  testimony  that  tended  to  show  that  the  electric  lamps 
were  inspected  every  day  and  that  it  was  improbable  that  two  stalls 
adjoining  each  other  near  the  center  of  the  roundhouse  could  have  been 
unlighted  for  any  length  of  time  without  it  being  noticed. 

In  addition  to  the  facts  narrated,  there  are  other  facts  and  circum- 
stances which  indicate  that  appellee  must  have  known  at  the  time  he  was 
hurt  that  every  stall  in  the  roundhouse  had  a  pit  in  it.  He  claims  to 
have  been  hurt  on  the  fourth  night  that  he  labored  in  the  roundhouse, 
and  in  the  time  he  had  been  there  he  must  have  ascertained  that  every 
stall  had  a  pit.  He  admits  that  every  stall  that  he  had  entered  had  a 
pit  in  it,  and  that  was  sufficient  to  put  appellee  upon  notice  that  all 
the  others  had  pits.  (Missouri  Pac.  Ry.  Co.  v.  Somers,  71  Texas,  700.) 
There  is  authority  for  holding  that  a  change  of  testimony  to  meet  the 
requirements  of  an  opinion  of  an  Appellate  Court,  would  not  justify  a 
reversal,  as  the  credibility  of  the  witness  would  be  a  matter  peculiarly 
within  the  province  of  a  jury.  (Hunter  v.  Railroad,  116  N.  Y.,  615; 
Williams  v.  Railway,  155  N.  Y.,  158.)  But  where  the  evidence  of  the 
plaintiff  is  covered  with  the  gravest  suspicion  and  the  verdict  must  rest 
upon  his  testimony  alone,  and  where  its  inconsistencies  are  so  strong  as 
to  shock  the  couscience  and  in  addition  where  there  are  statements  in 
his  testimony  which,  if  taken  to  be  true,  break  down  the  theory  of  his 
case,  an  Appellate  Court  not  only  has  the  power  to  set  aside  a  verdict 
based  upon  such  testimony,  but  it  is  its  bounden  duty  so  to  do.  In  a 
second  appeal  of  the  Somers  case,  above  cited  (78  Texas,  439),  the 
plaintiff  had  changed  his  testimony  to  meet  the  opinion  of  the  Supreme 
Court,  and  the  verdict  depended  upon  his  uncorroborated  testimony. 
The  Supreme  Court,  after  narrating  the  facts,  said :  "Such  being  the 
evidence  we  feel  constrained  to  hold  that  the  court  below  should  have 
granted  a  new  trial  upon  the  motion  of  the  defendant.  Although  this 
court  has  the  power  to  review  a  case  upon  the  facts,  and  to  set  aside 
a  verdict  which  has  evidence  to  support  it,  that  power  has  ever  been 
reluctantly  exercised.  But  it  is  the  right  and  duty  of  the  court  to  set 
aside  a  verdict  when  it  is  against  such  a  preponderance  of  the  evidence 
that  it  is  clearly  wrong.  (Willis  v.  Lewis,  28  Texas,  185;  Dimmitt  v. 
Bobbins,  74  Texas,  441.)  The  plaintiff  was  contradicted  by  two  dis- 
interested witnesses;  on  two  different  trials  he  gave  two  inconsistent 
versions  of  the  facts  upon  a  most  material  point,  and  gave  a  very  un- 
satisfactory explanation  of  the  inconsistency.  There  was  no  evidence  to 
support  his  case  but  his  own.  It  seems  to  us,  therefore,  that  the  jury 
must  have  been  controlled  in  their  verdict  more  by  sympathy  for  a 
hard  working,  zealous  man,  injured  in  a  dangerous  employment,  than 
by  the  law  of  the  case  as  applied  to  the  evidence."  The  judgment  was 
reversed  solely  on  the  ground  of  the  insufficiency  of  the  evidence,  although 
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the  appellee  had  sworn  to  facts  which,  if  taken  as  true,  would  have 
supported  the  verdict.  See  also,  Brown  v.  Perez,  79  Texas,  157,  and 
Light  V.  Brown,  26  S.  W.  Rep.,  886. 

Because  the  evidence  is  insufficient  to  sustain  the  judgment  it  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  Bosa 

Perry  et  al. 

Decided  January  25,  1905. 

1. — Juror — ^Failure  to  Summon — ChaUenge  to  Array — ^Taletman. 

A  right  to  challenge  the  array  of  jurors  did  not  arise  on  failure  to  secure 
attendance  of  thoee  selected  by  the  commissioners  through  default  of  the  sheriff 
in  attempting  to  notify  them  by  mail,  instead  of  personal  service,  where  the  selec- 
tion, though  late,  did  not  make  personal  service  impracticable  and  the  vacancies 
were  filled  by  talesmen  summoned  by  order  of  the  court. 

2. — Contributory  Negligence — dnettlon  of  Fact. 

Where  the  evidence  of  contributory  negligence  of  the  injured  party  was  in- 
conclusive, a  verdict  for  plaintiff  will  not  l^  set  aside  because  of  such  negligence. 

8. — Negligence — Concurring  Cautei . 

Where  a  recovery  was  authorized  by  the  charge  only  on  a  finding  of  negli- 
gence in  failing  to  stop  a  hand  car,  on  discovering  an  obstruction  on  the  track, 
the  question  of  whose  negligence  caused  the  obstruction  becomes  immaterial. 

4.— Fellow  Servant — ^Injury  to  Vioe-Prlneipal. 

Under  article  4560f,  Revised  Statutes,  recovery  may  be  had  for  injury  to  a 
section  foreman  by  negligence  of  the  hands  under  him  in  failing  to  stop  a  hand  car 
in  obedience  to  his  orders. 

5.— Cl&arge— DlscoTered  Peril — TTse  of  Keant  to  Avoid. 

An  instruction  to  find  for  plaintiff,  in  the  absence  of  contributory  negligence 
op  the  part  of  a  section  foreman  killed  by  collision  of  his  hand  car  with  an  ob- 
struction on  the  track,  if  it  was  the  duty  of  the  hands  on  the  car,  on  receiving 
his  command  to  stop  same,  to  have  used  the  means  at  hand  to  stop,  and  they 
failed  to  use  the  means  at  hand  consistent  with  the  safety  of  said  car  and  them- 
selves before  striking,  and  if  they  had  done  so  the  injury  would  have  been 
avoided,  was  not  subject  to  the  objections  that  it  required  of  defendant  too  high 
a  degree  of  care;  that  it  required  defendant's  servants  to  make  use  of  all  the 
means  to  stop  regardless  of  their  own  safety;  that  it  assumed  that  they  failed 
to  do  so;  that  it  left  it  to  the  jury  to  determine  whether  it  was  their  duty  to  use 
all  possible  means,  or  that  it  permitted  a  finding  for  defendant  only  in  case  the 
injured  foreman  was  negligent  or  had  assumed  the  risk. 

6. — ^Limitation — New  Cause  of  Action — ^Negligence. 

The  original  petition  alleging  negligence  in  permitting  an  obstruction  on  the 
track,  causing  the  death  of  a  section  foreman  whose  hand  car  ran  into  it,  an 
amendment  alleging  also  negligence  of  the  section  hands  in  failing  to  obey  the 
foreman's  order  to  stop  the  car  on  discovering  it  did  not  introduce  a  new  cause  of 
action  open  to  the  plea  of  limitation. 

7. — ^Death — Damages — Charge. 

An  instruction,  on  the  measure  of  damages  for  injuries  resulting  in  death,  to 
award  such  sum  as  the  jury  believe,  from  the  evidence,  will  compensate  plain- 
tiffs for  the  pecuniary  loss,  if  any,  which  they  have  sustained  by  reason  of  the 
death  of  deceased,  was  not  incorrect. 
Vol.  XXXVIIL  Civil— 6. 
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8. — ^Hefl^ligenoe— Operation  of  Hand  Car. 

Evidence  considered  and  held  to  support  a  finding  that  the  death  of  a  sec- 
tion foreman,  killed  by  collision  of  his  hand  car  with  an  obstruction  on  the  track, 
was  proximately  caused  by  the  n^ligence  of  those  operating  it  in  failing,  on  the 
obstruction  being  discovered,  to  use  the  means  at  hand  for  stopping  the  car. 
(Neill,  J.,  dissenting.) 

9. — Death — ^Damages. 

A  verdict,  awarding  as  damages  for  the  death  of  a  section  foreman  fifty-four 
years  of  age,  and  earning  $100  per  month,  $4,000  each  to  his  two  minor  children, 
and  $7,000  to  his  widow,  sustained,  as  not  excessive. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Newton  £  Ward  and  Baker,  Boits,  Parker  A  Garwood,  for  appellant. — 
1.  The  court  erred  in  overruling  defendant's  motion  to  quash  the 
venire  in  this  case  and  to  postpone  this  case  for  trial  until  defendant 
could  have  the  benefit  and  privilege  of  trying  the  case  before  a  jury 
regularly  selected  and  drawn  by  the  jury  commissioners,  and  in  forcing 
defendant  to  go  to  trial  before  a  jury  of  talesmen.  Chaps.  2,  3,  4,  5, 
6,  title  62,  Rev.  Stats.,  relating  to  Juries  and  Jury  Commissioners; 
Rev.  Stats.,  arts.  3174,  3175,  3176,  3177,  3178,  3179,  3180,  3181,  3182; 
Texas  &  N.  0.  Ry.  v.  Pullen,  76  S.  W.  Rep.,  1085;  White  v.  State,  9 
Texas  Ct.  Rep.,  675;  State  v.  Austin,  82  S.  W.  Rep.,  5;  Thompson  on 
Trials,  sec.  33 ;  State  v.  Newhouse,  29  La.  Ann.,  824 ;  State  v.  Jenkins, 
32  Kan.,  477,  4  Pac.  Rep.,  809 ;  United  States  v.  Coit,  Fed.  Case  No. 
14829 ;  State  v.  Eden,  133  Mo.,  70,  34  S.  W.  Rep.,  473. 

2.  .  The  evidence  of  negligence  was  not  sufficient  to  authorize  a  judg- 
ment against  the  defendant.  Missouri  Pac.  Ry.  v.  Somers,  78  Texas, 
441 ;  National  Bank  v.  National  Bank,  96  Texas,  440 ;  Choate  v.  Railway 
Co.,  90  Texas,  88;  Choate  v.  Railway  Co.,  91  Texas,  406;  Burgess  v. 
Western  U.  Tel.  Co.,  92  Texas,  128 ;  League  v.  Trepanier,  36  S.  W.  Rep., 
764;  Gulf,  C.  &  S.  F.  Ry.  v.  Wilson,  59  S.  W.  Rep.,  591. 

3.  A  superior  servant  can  not  recover  for  injuries  caused  by  his 
negligence  in  respect  to  the  speed  and  operation  of  the  car  under  his 
control.  Railway  Co.  v.  Denny,  24  S.  W.  Rep.,  320;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.' Sweeney,  36  S.  W.  Rep.,  800;  Gorham  v.  Railwav  Co. 
20  S.  W.  Rep.,  1060;  Lane  v.  Railway  Co.,  29  N.  W.  Rep.,  419;  Railway 
Co.  V.  Snyder,  7  N.  E.  Rep.,  604;  Dewey  v.  Railway  Co.,  31  Iowa,  373; 
Ijouisville  &  N.  Ry.  v.  Scanlon,  60  S.  W.  Rep.,  646;  Louisville  &  N. 
Ry.  V.  Moore,  83  Ky.,  675;  Brunswick  &  W.  Ry.  Co.  v.  Smith,  97  Ga., 
777,  25  S.  E.  Rep.,  759;  sec.  344, 1  Labatfs  Master  and  Servant 

4.  The  deceased,  Joseph  A.  Perry,  was  the  vice-principal  of  the 
section  hands  under  him,  and  he  and  not  defendant  was  responsible  for 
the  negligent  conduct  of  the  men  working  under  his  immediate  super- 
vision and  control.  Railway  v.  Denny,  24  S.  W.  Rep.,  320;  Moore  v. 
Jones,  39  S.  W.  Rep.,  594;  Galveston,  H.  &  S.  A.  Ry.  v.  Adams,  94 
Texas,  100;  Gulf,  C.  &  S.  F.  Ry.  v.  Howard,  80  S.  W.  Rep.,  229. 

5.  The  amount  of  the  verdict  was  grossly  and  outrageously  excessive, 
and  was  the  result  of  sympathy  for  the  plaintiffs,  and  of  passion  and 
prejudice  or  other  improper  motives  as  against  defendant.  San  Antonio 
&  A.  P.  Ry.  V.  Waller,  65  S.  W.  Rep.,  212;  Galveston,  H.  &  S.  A.  Ry. 
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V.  Johnson,  68  8.  W.  Eep.,  626;  Trinity  Valley  By.  v.  Stewart,  62  S. 
W.  Bep.,  1086;  Railway  Co.  v.  Miller,  67  S.  W.  Rep.,  702. 

6.  The  law  only  impoees  the  duty  upon  the  master  of  exercising 
ordinary  care  in  providing  its  servants  a  safe  place  to  work  and  with 
safe  appliance^  and  tools,  and  only  requires  ordinary  care  to  prevent  in- 
jury to  the  servant  in  its  employ.  The  charge  of  the  court  complained  of 
required  a  higher  degree  of  care  upon  the  part  of  appellant's  servants 
to  have  stopped  the  car  upon  the  command  of  the  deceased  Perry  than 
is  imposed  by  law,  in  this,  that  by  the  charge  the  appellant  was  made 
responsible  and  the  jury  instructed  to  find  a  verdict  for  plaintiffs  if 
Peny  saw  the  board  upon  the  rail  and  gave  a  command  to  stop  the 
car  in  time  to  have  stopped  the  same  by  the  use  of  the  means  at  hand 
before  striking  said  board;  and,  further,  it  submitted  to  the  jury  that  if 
they  believed  it  was  the  duty  of  section  men  upon  said  handcar  when  said 
command  to  stop  was  given  to  have  used  the  means  at  hand  to  stop 
said  car  and  that  said  section  men  failed  to  use  the  means  at  hand 
consistent  with  the  safety  of  said  car  and  themselves  to  stop  said  car 
before  striking  said  board  and  injuring  Perry  and  that  if  they  had 
used  the  means  at  hand  consistent  with  the  safety  of  said  car  and  them- 
selves the  injury  would  have  been  avoided,  and  that  such  failure,  if  any, 
was  negligence  on  their  part,  they  would  return  a  verdict  in  favor  of 
plaintiffs.  This  charge  required  a  higher  degree  of  care  upon  the  part 
of  appellant's  servants  than  is  imposed  upon  it  by  law.  Galveston,  H. 
&  S.  A.  Ry.  V.  Gormly,  91  Texas,  398;  Houston,  B.  &  W.  T.  Rv.  v. 
Harnett,  48  S.  W.  Rep.,  775;  Gulf,  W.  T.  &  P.  Co.  v.  Abbott,  24  S.  W. 
Rep.,  299;  Garteiser  v.  Railway  Co.,  21  S.  W.  Rep.,  631;  City  of  Honey 
Grove  v.  Lamaster,  60  S.  W.  Rep.,  1054;  Railway  Co.  v.  Smith,  87 
Texas,  355. 

7.  The  charge  complained  of  was  further  erroneous  in  that  the 
court  commented  upon  the  weight  of  the  evidence  and  assumes,  and 
repeats  the  assumption,  that  appellant's  servants  failed  to  use  all  the 
means  at  hand  to  stop  the  car.  Railway  Co.  v.  Williams,  40  S.  W.  Rep., 
161;  Dillingham  v.  Parker,  80  Texas,  572;  Railway  Co.  v.  Kutac,  76 
Texas,  478;  Railway  Co.  v.  Christian,  69  Texas,  369;  Brewing  Co.  v. 
Emerson,  36  S.  W.  Rep.,  342. 

8.  The  charge  was  further  erroneous  in  that  it  permitted  the  jury 
to  pass  upon  and  consider  as  a  proposition  of  law,  that  it  was  the  duty 
of  appellant's  servants  to  have  used  all  the  means  at  hand  to  have  stopped 
the  car;  that  the  court  thus  permits  the  jury  to  pass  upon  the  law  of 
the  case  instead  of  submitting  to  them  proper  issues  of  fact.  Rev.  Stats., 
arts.  1316,  1317. 

9.  The  charge  of  the  court  on  the  measure  of  damages  was  erroneous 
and  misleading  to  the  jury  in  this :  That  it  virtually  gave  the  jury  an 
unbridled  license  to  find  any  amount  that  it  saw  fit  in  favor  of  plaintiffs, 
and  gave  them  no  legal  guide  by  which  to  ascertain  the  damages  sus- 
tained by  the  plaintiffs.  Port  Worth  &  D.  C.  Ry.  Co.  v.  Morrison,  93 
Texas,  627;  Traction  Co.  v.  White,  94  Texas,  469;  San  Antonio  &  A.  P. 
By.  V.  Waller,  66  S.  W.  Rep.,  212;  International  Light  and  Power 
Co.  V.  Maxwell,  66  S.  W.  Rep.,  81. 

10.  In  the  original  petition  the  only  ground  of  negligence  alleged 
against  defendant  was  the  negligence  in  leaving  the  plank  on  defendant's 
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track  over  which  the  hand  car  on  which  the  deceased  Perry  was  riding 
ran,  jolting  him  from  the  car  and  running  over  him  and  killing  him. 
More  than  two  years  after  the  death  of  the  deceased  Perry  the  first 
amended  original  petition  was  filed  in  this  case  wherein  for  the  first 
time  it  was  alleged  that  it  was  not  only  negligence  in  defendant  to  have 
said  plank  on  its  rails,  but  that  the  deceased  Perry  discovered  the  board 
in  time  to  have  stopped  the  car  if  the  section  men  had  obeyed  his  orders 
to  stop  the  car  by  the  use  of  the  means  at  hand.  These  allegations 
presented  an  entirely  new  and  distinct  cause  of  action  from  that  pre- 
sented in  the  original  petition,  and  this  cause  of  action  as  to  the  plain- 
tiff, Rosa  Perry,  was  barred  by  the  two  years  statute  of  limitations. 
Art.  3354,  Rev.  Stats.;  Lumber  Co.  v.  Water  Co.,  94  Texas,  460; 
Williams  v.  Randen,  10  Texas,  4;  Littlefield  v.  Fry,  39  Texas,  300; 
International  &  G.  N.  Ry.  v.  Pape,  73  Texas,  502 ;  Railway  Co.  v.  Scott, 
75  Texas,  85 ;  Connoly  v.  Hammond,  58  Texas,  21 ;  Bigham  v.  Talbot, 
51  Texas,  450 ;  Bigham  v.  Talbot,  63  Texas,  271 ;  In  re  Simms,  9  Fed. 
Rep.,  441 ;  Wvler  v.  Railway  Co.,  89  Fed.  Rep.,  41 ;  Union  Pac.  Ry.  v. 
Wyler,  158  U.  S.,  285 ;  Box  v.  Railwav  Co.,  78  N.  W.  Rep.,  697;  Chicago 
&  A.  Ry.  Co.  V.  Scanlon,  48  N.  E.  Rep.,  287 ;  Railway  Co.  v.  Smith,  81 
Ala.,  229;  Rogers  v.  Ass'n.,  17  S.  C,  406;  1  Am.  and  Eng.  Bncy.  of 
PI.  and  Pr.,  p.  556. 

Perry  J.  Lewis  and  H.  C,  Carter,  for  appellees. — 1.  Appellant's 
challenge  to  the  array  could  not  have  been  sustained,  save  by  a  plain 
violation  of  the  statute.  Rev.  Stats.,  art.  3022 ;  Smith  v.  Bates,  28  S. 
W.  Rep.,  64 ;  Railway  v.  Vinson,  38  S.  W.  Rep.,  504 ;  Railway  v.  Fam- 
brough,  55  S.  W.  Rep.,  188;  12  Am.  and  Eng.  Ency.  Law,  p.  343. 

2.  Appellant  seems  to  intimate  that  because  the  deceased  was  fore- 
man, the  statute  gives  his  family  no  protection  in  case  he  is  injured  by 
those  who  serve  under  him,  and  assisting  in  the  operation  of  the  car. 
Such  a  contention  is  directly  in  the  face  of  the  statute.  Galloway  v. 
Railway,  78  S.  W.  Rep.,  32. 

3.  The  verdict  was  not  excessive  in  amount.  Railwav  Co.  v.  Davis, 
65  S.  W.  Rep.,  217;  Railway  Co.  v.  McVea,  11  Texas  Ct.  Rep.,  366; 
Railway  Co.  v.  Tjehmberg,  75  Texas,  67. 

4.  The  court's  charge  did  not  hold  appellant  to  a  higher  degree  of 
care  than  the  law  requires.  In  the  case  of  Railway  v.  Breadow,  90 
Texas,  31,  it  is  said :  "If  defendant,  through  the  party  in  charge  of  the 
engine,  knew  of  Breadow's  peril  in  time  to  have  avoided  the  same,  such 
knowledge  imposed  upon  it  the  new  duty  of  using  every  means  then 
within  its  power,  consistent  with  the  safety  of  the  engine,  to  avoid 
running  him  down,  and  a  failure  so  to  do  would  render  it  liable,  not- 
withstanding he  may  have  been  guilty  of  contributory  negligence  in 
being  exposed  to  the  peril.'*  This  rule  was  approved  in  Railway  v. 
Staggs,  90  Texas,  460 ;  Railway  v.  Shetter,  94  Texas,  199,  and  numerous 
other  Texas  cases  which  are  cited  in  volume  4,  Notes  on  Texas  Rep.,  by 
Rose. 

5.  The  amendment  to  plaintiffs'  petition  did  not  set  up  a  new 
cause  of  action.  Bigham  v.  Talbot,  63  Texas,  271 ;  Railway  v.  Mitten, 
36  S.  W.  Rep.,  282;  Railway  v.  Wellington,  36  S.  W.  Rep.,  1114;  Rail- 
way V.  Frazier,  34  S.  W.  Rep.,  664;  Sherman  Oil  and  Cotton  Co.  v. 
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Stewart,  42  S.  W.  Hep.,  241;  Railway  v.  Eckles,  60  S.  W.  Rep.,  830; 
Railway  v.  Johnson,  34  S.  W.  Rep.,  186;  Cotter  v.  Parka,  80  Texas, 
539.  The  following  foreign  cases  clearly  announce  the  law  which  has 
been  so  long  established  by  the  Texas  decisions :  Railway  v.  Bills  (Ind.), 
20  N.  E.  Rep.,  775;  Railway  v.  Woods  (Ala.),  17  So.  Rep.,  41;  CoUey 
V.  Gates  (Ga.),  18  S.  E.  Rep.,  817;  Rolling  Mill  Co.  v.  Monka  (111.), 
107  111.,  340;  Zier  v.  Railway  (Md.),  56  Atl.  Rep.,  385;  Railway  v. 
Pointer  (Ky.),  69  S.  W.  Rep.,  1108;  Railway  v.  Bergschicker  (Ind.), 
69  N.  E.  Rep.,  1000. 

JAMES,  Chief  Justice. — The  verdict  was  in  favor  of  appellees  Rose 
Perry,  the  widow  of  Joseph  A.  Perry,  for  $7,000,  and  of  his  two  children. 
Pearl  and  Florence  for  $4,000  each. 

The  ground  upon  which  appellees  sought  in  the  amended  petition  to 
recover  damages,  and  the  sole  ground  for  recovery  submitted  was  neg- 
ligence of  the  employes  on  a  hand  car  in  failing  to  do  what  should 
have  been  done  to  stop  the  hand  car  upon  an  order  by  the  foreman  to 
stop  same.     The  injured  party  in  this  case  was  the  foreman  himself. 

Evidence  in  the  case  shows  that  the  hand  car  was  returning  late  in 
the  afternoon  to  Glidden  Station,  that  it  was  down  grade  for  over  a 
mile  to  the  station,  that  in  descending  this  grade  it  was  not  necessary 
to  work  the  handle  bars  of  the  car,  that  it  was  going  as  fast  as  it  could 
go,  which  was  estimated  by  the  witnesses  at  about  ten  miles  an  hour, 
that  the  foreman  was  sitting  in  front  and  was  about  75  or  80  feet  from 
a  l)oard  on  the  track  ahead  of  the  car,  of  a  coal  color — flying  longitudi- 
nally with  the  rails,  before  he  observed  or  could  observe  the  same,  that 
immediately  upon  observing  same  he  gave  a  command  in  a  loud  voice 
to  stop  the  car  quickly,  which  it  appears  was  heard  by  the  employes  and 
understood  by  tibem  as  an  emergency  stop.  The  car  nevertheless  was 
not  checked  in  its  speed,  and  came  in  contact  with  the  plank  with  such 
force  as  to  knock  the  foreman  off  and  he  died  of  his  injuries  the  next 
day. 

The  testimony  was  such  as  would  lead  to  divers  conclusions  of  fact 
as  to  the  negligence  of  the  employes  in  reference  to  making  proper  exer- 
tions to  stop  the  car.  The  evidence  would  probably  have  warranted  the 
conclusion  that  the  employes  used  all  the  care  that,  under  the  sudden 
circumstances,  could  have  been  expected  of  them,  consistent  with  their 
own  safety.  On  the  other  hand  tliere  was  evidence  which  would  lead  to 
the  conclusion  that  the  brake  was  not  set,  or  if  set,  then  not  set  in  such 
manner  as  to  even  check  the  car,  also  that  the  handle  bars  should  have 
l)een  used,  but  were  not  used  at  all,  to  aid  in  stopping  the  car,  that  ii 
these  means  had  been  used  which  could  have  been  used  consistently  witli 
the  safety  of  those  on  the  car,  the  car  would  have  been  stopped  before 
it  reached  the  plank.  In  view  of  the  verdict  the  latter  conclusion  be- 
comes our  conclusion  of  fact  and  the  testimony  bearing  thereon  will 
be  exhibited  more  at  length  in  another  part  of  this  opinion,  the  suflB- 
ciency  of  the  testimony  to  support  the  verdict  being  the  only  question 
with  which  the  members  of  the  court  have  experienced  any  difficulty  in 
arriving  at  a  united  decision. 

The  first  assignment  of  error  is  that  the  court  erred  in  overruling  de- 
fendant's motion  to  quash  the  venire  and  to  postpone  the  trial  until  de- 
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fendant  could  have  the  benefit  and  privilege  of  a  jury  regularly  selected 
and  drawn  by  the  jury  commissioners,  and  in  forcing  defendant  to  go 
to  trial  before  a  jury  of  talesmen 

The  facts  upon  this  question  are:  "The  jury  commissioners  ap- 
pointed March  28,  1904,  to  select  jurors  for  the  April  term,  did  not 
report  until  Saturday,  March  31,  1904,  the  end  of  the  term.  The 
reason  of  the  delay  was  that  the  jury  commissioners  in  the  Fifty-seventh 
District  Court  had  the  data  necessary  to  assist  these  commissioners  in 
forming  the  lists.  The  case  had  been  set  for  trial  on  Monday,  April  4, 
but  was  not  reached  on  that  day,  and  was  called  for  trial  on  the  6th. 
On  March  31,  at  half  past  two  o'clock,  the  day  the  commissioners  re- 
ported, the  sheriff  received  a  writ  to  summons  the  forty  jurors  to  appear 
on  April  4,  and  proceeded  to  summon  them.  On  April  4,  eighteen  of 
these  regular  jurors  appeared  and  the  court  excused  five  of  them  for 
valid  reasons,  leaving  thirteen,  whereupon  the  court  directed  the  sheriff 
to  summon  eleven  talesmen  to  constitute  the  twenty-four  men  for  the 
week.  On  the  6th  when  the  case  was  reached  the  motion  under  con- 
sideration was  made.  It  appears  that  nine  of  the  jurors  on  the  list 
reported  by  the  commissioners,  lived  in  the  country,  the  remainder  in 
the  city  of  San  Antonio.  The  list  having  been  reported  on  the  31st 
of  March  and  tlie  venire  facias  having  issued  same  day  about  2 :30  p.  m., 
service  if  made  on  the  jurors  during  that  day  would  have  satisfied  the 
statute  as  to  three  days'  service  on  the  jurors.  The  charge  in  appel- 
lant's brief,  that  when  the  court  received  the  commissioners'  report  and 
delivered  same  to  the  clerk  on  March  31,  it  must  have  known  that  the 
statute  could  not  be  satisfied  by  three  days'  summons  to  the  jurors,  is 
unfounded.  There  is  nothing  to  indicate  an  intentional  or  any  other 
act  of  the  judge,  violative  of  the  provisions  of  the  statute. 

The  failure  to  summon  the  entire  list  of  jurors  and  giving  them  the 
time  prescribed,  must  be  attributed  to  the  act  of  the  sheriff's  oflSce  in 
summoning  the  country  jurors.  The  deputy  in  charge  of  the  writ  testi- 
fied that  he  did  not  have  time  to  summon  the  eleven  country  jurors, 
having  only  Friday  and  Saturday  and  they  were  in  different  sections 
of  the  county.  It  is  evident  the  deputy  did  not  mean  that  from  Thurs- 
day 2 :30  p.  m.  to  Saturday  night,  it  was  not  possible  for  the  sheriff's 
oflSce  to  have  reached  these  men  in  person  or  by  deputy.  He  had  ref- 
erence to  the  custom  of  that  office,  which  was  pursued  in  this  instance, 
of  mailing  postal  cards  to  their  several  addresses.  If  it  was  meant  that 
the  sheriff's  office  could  not  possibly  have  summoned  the  jurors  in  a 
regular  way,  between  2 :30  o'clock  p.  m.  on  Thursday  and  12 :00  o'clock 
that  night,  we  think  the  trial  court  would  have  been  justified  in  dis- 
regarding it.  It  might  have  been  inconvenient  by  breaking:  in  upon  the 
custom  of  that  oflSce,  and  have  necessitated  an  unusual  effort  to  comply 
with  the  law  in  that  time,  but  it  certainly  could  have  been  done,  and 
this  without  requiring  anything  very  unreasonable,  in  view  of  the 
circumscribed  limits  of  the  county.  Article  3181  provides  "Such  jurors 
shall  be  selected  from  the  names  included  in  the  jury  list  for  the  week, 
if  there  be  the  requisite  number  of  such  in  attendance  who  are  not 
excused  by  the  court."  Article  3182  provides:  "If  the  requisite  num- 
ber of  such  jurors  be  not  in  attendance  at  any  time,  the  court  shall  direct 
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the  sheriff  to  summon  a  suflScient  number  of  qualified  persons  to  make 
up  the  requisite  number  of  jurors/* 

There  being  no  dereliction  of  duty  or  intentional  disregard  of  the 
statute  on  the  part  of  the  judge,  whereby  there  was  forced  upon  de- 
fendant a  part  only  of  the  forty  jurymen  reported  by  the  commissioners, 
we  think  it  is  clear  that  it  was  the"  judge's  duty  in  such  circumstances 
under  the  aforesaid  articles  to  require  a  sufficient  number  of  talesmen 
to  make  up  the  requisite  number,  to  be  summoned. 

It  was  not  the  intention  of  the  Legislature  to  have  the  business  of 
the  court  suspended  for  the  week,  by  reason  of  mere  delinquencies  of 
the  summoning  officers.  Article  3203,  Rev.  Stats.,  provides  that  no  chal- 
lenge to  the  array  shall  be  entertained  where  the  jurors  have  been  selected 
by  jury  commissioners.  Article  3202,  Revised  Statutes,  provides  that 
any  party,  may  before  the  jury  is  drawn,  challenge  the  array  of  jurors 
upon  making  it  appear  that  the  officer  summoning  the  jury  had  acted 
corruptly  and  had  willfully  summoned  jurors  known  to  be  prejudiced 
against  the  party  challenging,  or  biased  in  favor  of  the  adverse  party. 

On  the  6th  of  April  the  defendant  was  confronted  with  a  sufficient 
number  of  jurors,  made  up  of  tiie  thirteen  men  that  were  on  the  list 
reported  by  the  commissioners,  and  the  rest  talesmen  who  were  sum- 
moned as  tiie  court  had  ordered  done  on  the  4th.  So  far  as  the  thirteen 
men  were  concerned  the  statute  prohibited  any  challenge  to  the  array 
and  as  to  the  remainder,  the  motion  did  not  allege  corruption  or  such 
other  conduct  on  the  part  of  the  officer  as  the  statute  required  to  make 
the  challenge  valid.  We  are,  therefore,  of  opinion  that  the  assignment 
can  not  be  sustained.  ' 

Under  the  third  assignment  we  have  the  proposition  that  a  superior 
servant  can  not  recover  for  injuries  caused  by  his  negligence  in  respect 
to  the  speed  and  operation  of  the  car  under  his  control.  The  assignment 
is  that  the  verdict  was  contrary  to  the  law  and  the  evidence,  and  the 
motion  for  new  trial  should  have  been  granted,  in  view  of  said  proposi- 
tion, it  being  the  only  proposition  advanced  under  it.  The  negligence 
of  Perry  in  this  or  any  otiier  respect  was  not  conclusively  established 
by  the  evidence,  if  at  all. 

The  fourth  assignment  is  also  overruled.  It  seems  to  us  to  be  a  mat- 
ter of  no  consequence  how  the  plank  came  to  be  upon  the  track.  It 
was  there,  and  according  to  the  testimony  its  presence  was  not  known 
to  those  on  the  hand  car,  until  seen  by  Perry.  The  negligence  of  de- 
fendant with  regard  to  the  plank  being  there  as  a  ground  of  recovery, 
was  eliminated  in  the  submission  of  the  case.  The  negligence  of  the 
men  on  the  car  with  respect  to  stopping  it  on  the  order  of  Perry,  if  any, 
could  unquestionably  be  taken  as  the  proximate  and  direct  cause  of 
his  injury. 

The  fifth  is  that  the  court  erred  in  overruling  the  motion  for  new 
trial,  because  the  verdict  is  contrary  to  the  evidence  in  this:  That 
the  deceased  was  the  vice-principal  of  the  section  hands  under  him  and 
he  and  not  defendant  was  responsible  for  the  negligent  conduct  of  the 
men  working  under  his  immediate  supervision  and  control.  The  opera- 
tion of  the  hand  car  was  the  operation  of  a  railroad  in  the  sense  of 
article  4560f,  Revised  Statutes,  the  terms  of  which  are  decisive  against 
the  proposition  as  between  defendant  and  deceased.    Gulf,  C.  &  S.  F. 
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Rv.  Co.  V.  Howard,  80  S.  W.  Rep.,  229;  Galloway  v.  Railway  Co.,  78 
S.  W.  Rep.,  32. 

The  ninth  assignment  of  error  complains  of  this  part  of  the  charge: 
"If  you  believe  from  the  evidence  that  on  or  about  the  Ist  day  of  May, 
1900,  Joseph  A.  Perry  was  in  the  employ  of  the  defendant  in  the  ca- 
pacity of  a  section  foreman,  and  that  on  said  date  he  was  upon  a  band 
car  with  a  number  of  section  men  in  defendant's  employ  returning  to 
the  station  of  Glidden,  and  that  when  said  hand  car  reached  a  point 
about  a  mile  from  the  station  of  Glidden,  it  ran  upon  and  over  a  piece 
of  board  which  was  lying  upon  one  of  the  rails,  and  as  a  result  thereof, 
said  Joseph  A.  Perry  was  thrown  from  the  said  hand  car,  and  that  the 
said  hand  car  ran  over  him  and  so  injured  him  as  to  cause  his  death  upon 
the  following  day,  and  if  you  further  believe  from  the  evidence  that  the 
said  Joseph  A.  Perry  saw  the  said  board  upon  the  rail  and  gave  a  com- 
mand to  stop  the  said  car  in  time  to  have  stopped  the  car  by  use  of  the 
means  at  hand  before  striking  said  board  and  injury  to  said  Joseph  A. 
Perry;  and  if  you  further  believe  from  the  evidence  that  it  was  the 
duty  of  the  section  men  upon  the  said  hand  car,  when  the  said  command, 
if  any,  to  stop  the  car  was  given,  to  have  used  the  means  at  hand  to  stop 
said  car,  and  that  said  section  men  failed  to  use  the  means  at  hand 
consistent  with  the  safety  of  said  car  and  themselves  to  stop  said  car, 
before  striking  said  board  and  injury  to  said  Joseph  A.  Perry,  and  that 
if  they  had  used  the  means  at  hand  consistent  with  the  safety  of  said 
car  and  themselves,  said  injury  to  said  Joseph  A.  Perry  would  have  been 
avoided,  and  that  such  failure,  if  any,  was  negligence  on  their  part, 
and  that  such  negligence,  if  any,  was  the  direct  cause  of  the  injury  and 
death  of  the  said  Joseph  A.  Perry,  and  that  the  said  Joseph  A.  Perry 
was  not  guilty  of  contributory  negligence  and  did  not  assume  the  risk; 
and  if  you  further  believe  that  the  plaintiffs  are  the  wife  and  children, 
respectively,  of  the  said  Joseph  A.  Perry,  and  that  they  were  damaged 
by  his  death,  then  I  charge  you  that  your  verdict  must  be  for  the  plain- 
tiflfs.^' 

The  complaints  in  reference  to  this  charge  are: 

1.  It  required  a  higher  degree  of  care  of  appellant  than  was  im- 
posed by  law. 

2.  It  was  susceptible  of  being  construed  by  the  jury  as  authorizing 
them  to  find  against  defendant  upon  the  theory  that  its  servants  were 
required  to  make  use  of  all  the  means  at  hand  to  stop  the  car,  regardless 
of  their  own  safety  or  the  safety  of  the  car. 

3.  It  commented  upon  the  weight  of  the  evidence,  and  assumes  and 
repeats  the  assumption  that  appellant's  servants  failed  to  use  all  the 
means  at  hand  to  stop  the  car. 

4.  It  permitted  the  jury  to  pass  upon  as  a  proposition  of  law  whether 
or  not  it  was  the  duty  of  appellant's  servants  to  use  all  the  means  at 
hand  to  stop  the  car. 

5.  It  was  misleading  in  that  it  only  permitted  the  jury  to  find  for 
defendant,  if  they  believed  that  deceased  was  guilty  of  contributory  neg- 
ligence or  assumed  the  risk,  and  that  before  appellant  would  be  entitled 
to  a  verdict  upon  the  other  issues  submitted  by  the  charge,  the  jury  must 
have  found  that  appellant's  servants  used  all  the  means  at  hand  to  stop 
the  car. 


190S.]  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Perbt.  89 

It  can  not  be  denied  that  it  was  the  duty  of  the  men^  when  the  order 
to  Btop  was  given  by  the  foreman,  to  use  all  the  means  tiiey  had  at  hand 
for  that  purpose  that  was  required  by  the  demands  of  what  would  have 
been  ordinary  care  under  the  circumstances,  consistent  with  their  own 
safety  and  that  of  the  car.  This  is  in  substance  what  the  jury  were  told 
by  this  instruction. 

It  did  not  tell  the  jury  that  all  the  means  at  hand  had  to  be  used, 
otherwise  it  would  be  negligence.  It  told  them  that  in  order  to  find 
against  defendant,  they  must  find  first  that  the  car  could  have  been 
stopped  by  the  use  of  the  means  at  hand  in  time  to  have  avoided  the 
injury.  Next  they  had  to  pass  on  the  question  and  find  from  the  evi- 
dence that  it  was  the  duty  of  the  men  when  said  command  was  given, 
to  use  the  means  at  hand  to  stop  the  car,  and  that  they  failed  to  do 
this  (not  wholly),  but  insofar  as  they  could  have  done  so  consistently 
with  their  own  safety  and  that  of  the  car;  and  next  that  if  they  had 
done  this  the  injury  to  Perry  would  not  have  occurred,  and  next  that 
such  failure  was  negligence  on  their  part  which  was  the  proximate 
cause  of  the  injury  and  death  of  Perry — and  further  that  Perry  was  not 
guilty  of  contributory  negligence,  etc. 

We  are  unable  to  agree  with  any  of  the  aforesaid  propositions.  That 
the  charge  did  not  impose  a  higher  degree  of  care  on  defendant  than 
the  law  imposes  seems  to  us  clear.  No  jury  of  common  descrimination 
would  read  the  charge  and  understand  that  they  were  told  that  the  men 
must  have  used  all  the  means  at  hand  without  reference  to  their  safety 
and  that,  of  the  car,  or  the  question  of  negligence.  Neither  does  the 
charge  assume  that  the  men  failed  to  use  all  the  means  at  hand,  nor  did 
it  require  that  all  the  means  at  hand  should  have  been  used.  The  charge 
amply  qualifies  the  use  of  the  means  at  hand,  by  impressing  upon  the 
jury  that  only  such  use  was  necessary  as  was  consistent  with  the  safety 
of  the  men  and  car,  and  also  to  the  extent  that  was  necessary  to  meet 
the  demands  of  ordinary  care  on  the  part  of  the  men. 

There  is  a  sixth  proposition  under  said  ninth  assignment  to  the  effect 
that  the  charge  was  erroneous  in  submitting  to  the  jury  the  question 
that  if  they  believed  it  was  the  duty  of  the  men  when  the  command  was 
given,  to  have  used  the  means  at  hand  to  stop  the  car,  and  to  find  that 
the  failure  to  use  all  the  means  at  hands  to  do  so,  was  negligence ;  and 
by  instructing  the  jury  that  negligence  as  used  in  the  charge  meant  the 
failure  to  use  ordinary  care,  it  in  effect  told  the  jury  that  ordinary  care, 
under  the  facts  of  this  case,  required  appellant's  servants  to  use  all  the 
means  at  hand  to  stop  the  car  when  ordered  to  do  so,  thus  requiring  of 
appellant's  servants  the  highest  care  usually  exercised  by  persons  of  the 
very  highest  caution  and  prudence. 

The  above  proposition  is  so  at  variance  with  what  the  charge  says,  that 
it  seems  to  us  to  require  no  discussion. 

The  eleventh  is  that  the  court  erred  in  refusing  to  instruct  the  jury 
that  plaintiff  Mrs.  Eosa  Perry,  was  barred  by  limitation  and  to  return 
a  verdict  in  favor  of  defendant  as  to  her. 

The  original  petition  filed  May  1,  1900,  alleged  that  the  accident  to 
the  car  resulting  in  Perry's  death  was  caused  by  defendant's  negligence 
in  the  piece  of  board  being  upon  the  track.  On  September  3,  1903, 
plaintiff  filed  the  amended  petition  upon  which  the  cause  was  tried. 
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alleging  the  same  accident  as  resulting  from  the  Bame  act  of  negligence, 
and  also  from  the  negligence  of  the  men  on  the  car  in  failing  to  observe 
the  order  to  stop.  There  was  a  plea  of  the  two  years  statute  of  limi- 
tations  as  to  what  appellant  in  its  brief  calls  "this  new  cause  of  action/' 
It  was  the  only  form  of  negligence  submitted.  If  this  presented  a  new 
cause  of  action,  that  is,  not  the  one  originally  sued  on,  the  charge  ought 
to  have  been  given. 

We  have  already  had  occasion  to  hold  that  merely  amending  the  plead- 
ing with  respect  to  the  allegations  of  negligence,  does  not  introduce  a 
new  or  different  cause  of  action.  The  purpose  of  the  original  petition 
was  to  recover  of  defendant  damages  sustained  by  plaintiffs  from  the 
death  of  Perry  in  the  particular  accident,  through  the  negligence  of  the 
defendant,  alleging  the  negligence  to  be  in  a  particular  respect.  It  would 
be  immaterial  in  any  case  what  form  the  negligence  took,  so  long  as  it 
was  negligence  of  defendant  causing  the  injury  complained  of.  Hence 
it  can  not  be  said  that  any  particular  form  of  negligence  is  an  essential 
element  of  the  cause  of  action,  nor  that  a  change  of  allegations  as  to 
negligence  really  affects  the  cause  of  action.  See  Mexican  C.  Ry.  Co.  v. 
Mitten,  13  Texas  Civ.  App.,  653,  36  S.  W.  Rep.,  282;  Southern  P. 
Ry.  Co.  V.  Wellington,  36  S.  W.  Rep.,  1114;  Sherman  Oil  &  Cotton  Co. 
V.  Stewart,  17  Texas  Civ.  App.,  59,  42  S.  W.  Rep.,  240. 

The  charge  on  the  measure  of  damages  complained  of  by  the  tenth 
assigimient  was :  "If  you  find  for  the  plaintiffs  and  allow  them  damages, 
you  should  award  them  such  damages  as  you  believe  from  the  evidence 
will  compensate  them  for  the  pecuniary  loss,  if  any,  which  you  believe 
from  the  evidence  they  have  sustained  by  reason  of  the  death  of  Joseph 
A.  Perry.*'    This  charge  was  not  an  incorrect  statement  of  the  law. 

The  second  assignment  is  that  the  verdict  was  contrary  to  the  law  and 
without  any  support  in  the  evidence,  in  that  the  undisputed  evidence 
shows  that  the  plank  was  not  discovered  until  within  two  and  one-half 
rail  lengths  or  sixty  to  seventy-five  feet  of  the  car,  and  that  owing  to 
the  speed  at  which  the  car  was  going  down  a  very  steep  grade,  it  was 
impossible  for  the  section  men,  after  the  plank  was  discovered,  to  have 
stopped  it  before  it  ran  upon  the  plank ;  that  said  men  by  reason  of  the 
fact  that  the  car  was  so  near  the  plank  when  discovered,  were  impelled 
by  a  sense  of  self-preservation  to  look  out  for  their  own  safety  by  get- 
ting a  firmer  grasp  upon  the  car,  and  all  did  so,  except  the  man  whose 
duty  it  was  to  apply  the  brakes,  and  that  just  as  soon  as  the  order  was 
given  to  stop,  this  man  applied  the  brakes  and  did  all  in  his  power  to 
stop  the  car,  but  the  close  proximity  to  the  plank  and  the  speed  at  which 
the  car  had  been  negligently  permitted  to  run  by  the  section  foreman, 
made  it  impossible  for  said  section  hands  to  stop  the  car  before  reaching 
the  obstruction. 

The  sixth  assignment  alleges  that  the  verdict  is  contrary  to  the  over^ 
whelming  weight  and  preponderance  of  the  evidence. 

The  undisputed  testimony  was  not  as  appellant  claims,  nor  can  we  say 
that  the  great  preponderance  of  the  evidence  is  against  the  finding.  We 
will  here  state  from  the  record. 

The  testimony  of  Simon  Walker,  one  of  the  pumpers  on  the  car,  was 
before  the  jury  in  the  form  of  a  deposition  and  also  as  a  witness  on  the 
stand.     In  his  deposition  he  stated:    "Mr,  Perry  hallooed  to  stop  the 
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car  when  we  were  three  rail  lengths  or  maybe  more  from  the  board.  We 
saw  it  as  soon  as  we  could  on  account  of  the  way  it  was  lying  and  it  was 
a  cloudy  evening/'  (Other  witnesses  stated  the  board  was  of  dark  color.) 
"A  rail  length  is  about  30  feet."  "Mr.  Perry  gave  the  order  very  loud 
to  stop  the  car,  to  stop  it  quick  and  I  think  the  brakeman  put  on  the 
brakes.  Yes,  means  could  have  been  used  to  stop  the  car  that  were  not 
used.  Hand  cars  can  be  controlled  a  great  deal  with  the  handle  bars. 
They  have  lots  of  power  to  stop  the  car  when  they  are  used  that  way. 
Whenever  it  is  necessary  to  stop  a  car  quick,  it  is  customary  on  defend- 
ant's road  for  the  men  to  use  the  handle  bars  to  help  make  the  stop. 
The  section  men  who  were  on  the  car  at  the  time  tiiat  Mr.  Perry  was 
hurt,  had  experience  in  operating  a  hand  car.  We  all  had  experience 
in  working  at  the  handle  bars  and  brakes.  ...  I  don't  know  why 
the  handle  bars  were  not  used  to  help  stop  the  car.  I  suppose  the  men 
just  got  rattled  and  forgot  it.  Prom  the  way  Mr.  Perry  gave  the  order 
it  called  for  a  quick  stop.  At  the  time  he  gave  the  order,  if  the  brakes 
and  handle  bars  had  both  been  used  the  car  could  have  been  stopped  in 
a  rail's  length  or  anyhow  in  a  rail  and  a  half.  If  the  brake  had  been 
put  on  good  and  hard  at  the  time  Mr.  Perry  gave  the  order  to  stop  the 
car,  it  could  have  been  stopped  in  two  rails,  or  not  more  than  two  rails 
and  a  half.  When  the  cars  are  running  the  handle  bars  go  up  and  down, 
and  if  you  hold  these  handle  bars  firm  it  is  a  big  brake  against  the 
wheels." 

On  personal  examination  the  witness  testified :  "The  reason  I  didn't 
take  hold  of  the  handle  bars  was  no  more  than  any  of  the  rest,  I  had  no 
more  reason,  the  word  was  given  so  quick  that  I  was  a  little  kinder 
frightened,  so  bad  that  I  couldn't  have  taken  hold  of  the  handle  bars 
any  quicker  than  any  of  the  others.  I  can't  tell  you  the  reason  why  we 
all  didn't  take  hold  of  it,  I  suppose  we  all  could  look  up,  but  it  struck 
so  quick  I  didn't  think  of  the  handlebars.  .  .  .  I  am  not  able  to 
explain  how  long  it  was  before  the  car  got  to  the  plank  after  Mr.  Perry 
gave  the  order,  it  was  so  quick  you  couldn't  tell  how  long.  Just  like 
lightning,  I  couldn't  tell  exactly.  .  .  .  We  could  have  stopped  the 
car  in  two  rail  lengths  and  a  half.  No,  sir,  we  could  not  have  stopped  it, 
but  the  force  of  the  men  ahold  of  the  handle  bars  and  the  brake  they 
would  have  held  it  a  little  more  than  it  was."  **Yes,  sir,  I  testified  how 
the  handle  bars  were  used  to  stop  the  car,  that  they  were  held  just 
rigid  and  that  brakes  the  car,  it  helps  to  hold  the  car,  hold  the  force 
gradually,  it  don't  lock  them,  but  helps  to  hold  it.  We  were  coming 
down  the  grade  and  the  car  ran  without  working  the  bars,  didn't  put 
any  strength  on  them,  just  with  our  hands  on  the  bars." 

Albert  Glenn,  one  of  the  men  on  the  car,  stated  that  when  a  car 
is  running  fast  and  there  is  something  on  the  track,  you  have  to  act 
pretty  fast  in  order  to  stop  it,  and  by  using  all  the  means  you  have 
putting  on  the  brake  quick  and  doing  all  you  can  with  the  handle  bars, 
you  can  do  a  great  deal  to  stop  the  car.  We  didn't  do  any  of  that. 
I  don't  know  whether  the  brakeman  put  on  the  brakes  or  not.  When 
the  brakes  are  put  on  in  an  emergency  stop,  you  can  feel  it.  I  didn't 
feel  the  brakes  at  all.  ...  We  didn't  stop  that  car  before  running 
over  the  board,  because  it  was  done  too  quick." 

Lee  Shepard,  another  of  the  men,  testified:    "I  caught  hold  of  the 
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handle  bars  to  hold  myself  on.  As  soon  as  I  saw  the  brake  was  on  I 
grabbed  the  handle  bars  to  steady  myself,  and  held  them  tight  enough 
to  hold  myself  on  and  all  the  other  boys  did  the  same  way,  to  keep  from 
falling.  We  didn't  pnll  down  and  help  stop  the  car  because  it  was  sup- 
posed to  be  stopped  by  the  brakes.'^ 

Richard  Courtney,  a  section  hand  who  was  sitting  beside  Perry  in 
front  of  the  car,  stated  that  the  car  didn't  seem  to  stop,  and  he  didn't 
feel  the  brake  .  .  .  that  he  guessed  the  car  was  going  about  the 
«ame  speed  as  when  Mr.  Perry  hallooed  when  it  struck  the  board.  It 
is  a  fact  that  when  it  struck  the  board  and  knocked  him  and  ran  over 
the  board  and  over  his  body,  it  ran  as  much  as  two  rail  lengths  beyond 
him,  every  bit  of  it — ^might  have  been  more. 

J.  A.  Schackel,  who  had  been  section  foreman  of  defendant,  also 
roadmaster,  who  testified  that  he  was  familiar  with  the  handling  of  hand 
cars,  and  familiar  with  the  grade  and  track  in  question  stated:  "A 
hand  car  going  over  that  hill  and  running  free  can  be  stopped  without 
the  handle  bars  being  used,  but  it  would  take  too  long.  Q.  Say  a  hand 
car  is  going  down  tiiere  and  an  emergency  stop  is  called  for,  in  what 
distance  could  it  be  stopped  and  how  should  it  be  stopped,  what  pro- 
cedure on  defendant's  line?"  A.  "If  they  handle  the  brake  properly 
and  handle  the  lever  holds,  that  car  can  be  stopped  inside  of  thirty  or 
forty  feet."  Being  asked  how  these  handle  bars  are  used  to  stop  a 
car  he  stated:  *Why  a  handle  on  each  side,  one  in  front  and  one  on 
the  hind  end  for  pumping  purposes,  and  the  brake  is  in  behind  and  the 
middle  man,  hind  man,  puts  the  brake  on  and  the  other  five,  if  they 
want  to  help  hold,  can  stop  inside  of  thirty  or  forty  feet.  You  bear 
down  when  the  lever  comes  up  and  pull  up  when  it  goes  down.  The 
effect  on  the  wheels  is  that  it  slides  them,  it  locks  the  wheels.  And  it 
can  be  stopped  in  going  at  that  rate  in  from  thirty  to  forty  feet.  The 
handle  bars  are  used  for  the  purpose  of  pumping  and  stopping  the  same 
way.  That  is  the  rule.  .  .  .  Yes,  sir,  I  am  acquainted  with  the 
hill  there,  it  is  a  very  steep  grade.  If  the  car  is  turned  loose  on  top 
of  that  grade  and  seven  or  eight  men  on  it  and  all  their  tools,  it  is 
capable  of  going  eight  or  ten  miles  an  hour,  that  is  as  fast  as  it  can  go. 
Yes,  sir,  I  said  that  if  the  men  will  take  hold  of  the  handle  bars  and 
the  brakes  they  can  stop  it  in  from  thirty  to  forty  feet."  On  cross 
examination  this  witness  was  asked:  "Suppose  the  section  foreman 
is  sitting  down  on  the  front  part  of  the  car  and  one  of  the  other  men 
is  sitting  on  the  front  part  of  the  car  and  the  others  are  standing 
there  and  haven't  got  hold  of  the  handle  bars,  and  the  foreman  has 
got  to  give  an  order  to  these  people  to  stop  the  car,  and  they  have  to 
gather  themselves  together  and  then  catch  hold  of  the  handle  bars 
and  the  brakes,  do  you  think  that  could  be  done,  the  car  stopped  in 
thirty  or  forty  feet?"  A.  "Yes,  sir.  .  .  .  The  car  could  be 
stopped  in  thirty  or  forty  feet  with  the  foreman  sitting  down  and  one 
of  the  men  sitting  down  in  front  and  the  other  men  standing  up  in 
the  car  paying  no  attention,  could  get  hold  of  the  handle  bars,  and 
from  the  time  the  order  was  given  to  stop  under  those  circumstances 
it  could  be  stopped  in  thirty  or  forty  feet — ^they  can  do  it  every  time." 
"Yes,  they  can  do  it  down  that  steep  grade."  ^T  have  handled  handle 
bars  every  day  for  the  last  17  years  and  have  ridden  on  them  every  day. 
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When  the  boss  gives  a  signal  for  the  car  to  stop  it  is  the  duty  of  the 
brakeman  and  men  altogether  to  stop  the  car.  .  .  .  They  expect 
the  boss's  signals  to  come  at  any  time,  they  are  supposed  to  be  ready  to 
stop  it  quick." 

The  testimony  was  that  the  car  stopped  after  it  struck  the  plank 
at  a  distance  of  two  rail  lengths,  or  more  from  that  point;  and  there 
was  abundant  testimony  going  to  show  that  the  car  did  not  check  its 
speed  any  before  striking  the  board. 

The  witness  Coffin  testified:  *1  asked  him  (Perry)  how  it  happened, 
and  he  said  there  was  a  block  in  the  way  on  the  track  and  they  didn't 
stop  the  car  and  the  car  ran  over  it  and  he  fell  off.  This  is  the  way 
I  remember  it.  He  said  he  told  them  to  stop  the  car  and  they  didnH 
do  it.  That  is  about  all  he  said.  He  was  in  such  a  weak  state  he 
didn't  talk  much.'*    Mrs.  Perry  testified  the  same. 

In  view  of  this  testimony  it  was  not  an  unsupported  conclusion  that 
the  car  could  and  ought  to  have  been  stopped  before  it  struck  the 
board.  We  can  not  say  that  it  was  not  fairly  and  even  not  amply  war- 
ranted. Take  the  testimony  of  Simon  Walker  (and  it  was  for  the  jury 
to  judge  of  the  credibility  and  weight  of  his  testimony,  taking  both  his 
deposition  and  his  oral  testimony),  and  that  of  Schackel,  alone  or  in 
connection  with  the  declaration  of  deceased  as  to  how  the  accident 
occurred,  and  we  have  a  case  presented  for  a  jury,  showing  that  proper 
diligence  on  the  part  of  the  men  would  have  stopped  the  car  in  thirty 
or  forty  feet,  or  some  distance  before  it  could  have  reached  the  plank. 

If  we  should  eliminate  the  use  of  the  handle  bars  as  a  factor  in  stop- 
ping the  car,  there  is  the  testimony  of  Walker,  that  if  the  brakes  had 
been  put  on  good  and  hard  at  the  time  the  order  was  given  it  would 
have  stopped  the  car  in  two  rails  length,  or  not  more  than  two  rails 
and  a  half,  which  was  about  the  distance  the  car  was  from  the  plank 
when  the  order  was  given.  This  statement  we  can  not  be  surprised  at 
the  jury  crediting  and  giving  effect  to,  when  there  was  ample  testimony 
going  to  show  that  the  speed  was  not  abated  any  until  after  the  acci- 
dent, and  that  it  was  then  stopped  by  the  brake  alone  in  about  that 
distance. 

We  think  it  unnecessary  to  sustain  the  verdict,  to  discuss  the  testi- 
mony further  at  any  length.  There  was  much  testimony  showing  that 
the  men  who  should  have  used  the  handle  bars  in  stopping  the  car 
were  prevented  from  doing  so  by  apprehensions  and  efforts  for  their 
own  safety.  Thia  was  a  matter  for  the  jury  to  consider  in  declaring 
their  omission  culpable  negligence  or  excusable  negligence.  However, 
we  think  the  jury  could  have  found  that  the  handle  bars  could  not  be 
used  with  any  effect  to  stop  or  check  this  car,  and  also  that  under  the 
circumstances  it  was  not  negligence  to  fail  to  use  them,  and  we  may 
assume  that  they  so  found,  still  the  evidence  shows  clearly  and  it  is  not 
contended  to  the  contrary  that  the  brakeman  was  not  panic  stricken, 
and  was  in  position  to  put  on  the  brakes  immediately,  and  there  certainly 
was  testimony  which  authorized  the  jury  to  find  that  he  omitted  to  do 
this  altogether,  or  so  as  to  have  effect  on  the  speed  of  the  car,  until  it 
had  struck  the  plank. 

The  seventh  assignment  complains  of  the  verdict  being  excessive.  We 
must  overrule  this  assignment  also.    Perry  was,  according  to  evidence  in 
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the  case,  the  means  of  earning  at  the  time  of  his  death  $100  per  month. 
$65  he  was  getting  for  his  services  as  foreman;  $35  he  received  from 
the  commissary  which  was  conducted  by  himself  and  his  wife.  All  this 
was  swept  away  by  his  death.  He  was  kind  and  affectionate  to  his  family, 
a  good  provider  and  spent  what  he  earned  on  his  family;  was  a  very 
industrious  man  and  worked  all  the  time.  The  two  children  were  girls 
of  tender  age.  There  was  evidence  that  he  indulged  in  drink,  but  evi- 
dence that  he  did  not  drink  to  excess,  and  not  so  as  to  interfere  with 
his  work  and  usefulness.    He  was  fifty-four  years  of  age. 

We  have  not  the  slightest  hesitation  in  saying  that  $4,000  each  for 
the  children  was  not  an  unreasonable  verdict.  And  we  feel  unable  to 
condemn  the  verdict  for  $7,000  in  favor  of  the  wife.  A  man  of  fifty- 
four  years,  in  good  health  has  a  considerable  expectancy.  This  matter 
was  peculiarly  the  function  of  the  jury  to  determine,  and  we  would 
have  to  arbitrarily  substitute  our  judgment  for  that  of  the  jury,  to 
hold  that  he  would  not  have  lived  long  enough  in  usefulness,  to  warrant 
the  award. 

We  overrule  the  eighth  assignment  because  the  circumstances  of  the 
case  would  not  justify  holding  that  as  a  matter  of  law,  Perry  was  killed 
by  reason  of  the  ordinary  risks  attending  his  employment  or  that  he 
assumed  the  risk  of  the  unforeseen  danger.    Affirmed. 

Affirmed. 

I  concur  in  the  foregoing  opinion.    W.  S.  Ply,  Associate  Justice. 


DISSENTING  OPINION. 

NEILL,  Associate  Justice. — I  differ  from  the  majority  of  the  court 
in  their  conclusions  of  fact,  and  will  in  a  few  words  state  the  reason  why 
I  can  not  agree  with  them. 

The  burden  of  proving  every  essential  fact  necessary  to  make  out 
her  case  was  throughout  the  trial  upon  the  plaintiff.  Among  the  es- 
sential facts  she  was  burdened  with  proving  was  that  the  negligence  of 
the  defendant  was  the  proximate  cause  of  her  husband's  death.  If  she 
failed  to  establish  the  affirmative  of  this  issue,  she  failed  in  her  case. 
In  proving  this  essential  fact  she  was  required  to  bring  her  proof  to 
the  required  height  and  carry  her  case  beyond  an  equilibrium  of  proof. 
In  other  words,  it  was  for  her  to  show  that  the  evidence  on  the  affirma- 
tive of  this  issue  established  it  as  a  fact;  for  unless  it  was  shown  to  be 
a  fact  that  deceased's  death  was  proximately  caused  by  defendant's  neg- 
ligence, or  negligence  attributable  to  it,  her  whole  case  fell  to  the 
ground.  It  was  as  essential  for  her  to  prove  this  fact  as  it  was  for  her 
to  prove  that  deceased  was  her  husband. 

In  determining  whether  she  has  discharged  this  burden,  I  am  willing 
to  concede  for  the  purposes  of  this  case  that  defendants'  servants  operat- 
ing the  handcar  failed  to  use  the  means  at  hand  to  stop  it  (though  it 
seeihs  to  me  the  evidence  preponderates  the  other  way)  and  that  such 
failure  was  negligence  attributable  to  defendant.  But  I  do  not  and  can 
not  believe  from  the  evidence  that  if  all  the  means  at  hand  had  been 
used  the  car  would  have  been  stopped  in  time  to  have  averted  the  acci- 
dent.   If  it  could  not  have  been,  then  the  negligence  of  the  man  in  fail- 
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ing  to  use  the  means  at  hand  to  stop  it  was  not  the  proxtmaU  cause  of 
Perry's  death,  but  it  ensued  from  an  unavoidable  accident. 

Upon  this  issue  plaintiff  rested  her  case  on  the  testimony,  recited  in 
the  majority  opinion^  of  Simon  Walker.  This  witness  was  present  and 
testified  at  the  trial  that  the  car  could  not  have  been  stopped  after  the 
order  was  given  before  reaching  the  board  on  the  track  which  caused 
Perry  to  be  thrown  from  the  car.  If  the  testimony  had  closed  here,  could 
it  be  said  from  it  that  the  fact  of  deceased's  death  was  proximately  caused 
by  the  failure  of  the  men  on  the  car  to  use  the  means  at  hand  to  stop  it 
after  the  order  was  given?  I  do  not  think  so.  For  it  can't  be  told 
whether  the  testimony  of  the  witness  taken  by  depositions  or  that  given 
orally  upon  the  trial  is  correct.  His  testimony  upon  the  issue  given  on 
the  different  occasions  is  in  direct  conflict  and  I  don't  think  tends  in 
the  least  to  prove  or  disprove  the  essential  fact  at  issue. 

The  six  other  men  who  were  on  the  hand  car  when  the  accident  hap- 
pened, testified  that  the  car  could  not  have  been  stopped,  after  the  order 
was  given  by  Perry,  by  the  use  of  the  means  at  hand  in  time  to  have 
averted  the  accident.  Each  of  them  testified  with  the  utmost  minutia 
as  to  all  the  facts  and  circumstances  incident  to  and  attending  the  ac- 
cident; and  the  testimony  of  every  one  of  them  is  perfectly  consistent 
with  the  fact  that  it  was  impossible  to  stop  the  car  after  the  order  was 
given  before  it  reached  the  board.  This,  in  my  opinion,  is  absolutely 
inconsistent  with  the  theory  that  it  could  have  been  stopped  by  the  use 
of  all  the  means  at  hand  in  time.  To  support  the  affirmative  of  this 
issue,  there  is  only  the  opinion  of  an  expert,  J.  A.  Schackel,  who  was 
not  on  the  ground  and  knew  nothing  of  the  facts  and  circumstances, 
which  is  taken  by  the  majority  of  the  court  as  outweighing  the  opinions 
of  the  six  witnesses  to  the  accident  whose  opinions  are  corroborated  by 
all  the  facts  and  circumstances  attending  the  catastrophe,  and  who  were 
experts  themselves  in  operating  hand  ^ars. 

I  say  that  plaintiff  has  only  the  opinion  of  Schackel,  for  I  don't  think 
the  declarations  of  the  deceased  as  testified  to  by  Coffin  are  of  any  pro- 
bative force  whatever  upon  this  issue.  These  declarations  were  not  res 
gestae,  for  they  were,  if  as  narrated  by  the  witness,  made  late  at  night, 
after  deceased  had  been  carried  to  the  section-house  long  after  and  away 
from  the  place  where  the  accident  occurred.  In  the  statement  of  de- 
ceased he  does  not  say,  or  undertake  to  say,  nor  can  it  be  inferred  from 
what  he  did  say,  that  the  car  could  have  been  stopped  after  he  gave  the 
order  in  time  to  have  averted  the  accident.  Besides  it  may  be  doubted 
whether  the  statement  made  by  deceased  was  as  detailed  by  Coffin,  in 
view  of  the  fact  that  two  other  witnesses  who  heard  the  conversation 
(McNeil  and  Turner)  testified  that  Mr.  Perry,  upon  being  asked  how 
the  accident  occurred,  stated,  in  substance,  that  he  was  in  the  front  end 
of  the  car  coming  down  hill  fast  and  there  was  a  piece  of  plank  or 
something  on  the  track  and  he  tried  to  kick  it  off  and  his  foot  got 
hung  and  jerked  him  off  or  he  stumbled  and  fell  off. 

It  may  be  that  I  have,  in  conceding  that  the  men  on  the  car  were  neg- 
ligent in  failing  to  use  every  means  to  stop  it  after  Perry  gave  the  order, 
conceded  more  than  I  ought.  For  it  can  hardly  be  deemed  negligence 
to  fail  to  use  any  or  every  means  to  do  that  which  the  facts  show  it  is 
impossible  to  do. 
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Having  concluded^  from  reading  and  carefully  considering  every  word 
of  the  testimony  found  in  the  record,  that  the  evidence  is  wholly  insuflS- 
cient  to  show,  even  if  negligence  of  the  defendant  is  conceded,  that  such 
negligence  was  the  proximate  cause  of  Perry's  death,  I  deemed  it  ray 
duty  to  state  such  conclusion  and  my  reasons  for  it.  I  have  the  highest 
regard  for  the  opinion  of  my  associates,  and  they  may  be  right  in  their 
conclusions  and  I  may  be  wrong,  but  I  don't  think  so. 

As  the  law  is  not  "a  beautiful  and  ineffectual  angel,  beating  in  the 
void  his  luminous  wings  in  vain,"  but  is  a  creature  of  man  dwelling  on 
the  earth  with  men,  touching  them  at  every  point  in  all  their  relations 
and  affairs  of  life,  deciding  and  dispensing  justice  upon  evidence,  never 
giving  judgment  without  proof  of  essential  facts,  I  can  not,  in  the 
absence  of  evidence  sufficient  to  establish  such  a  fact,  give  my  consent 
to  the  affirmance  of  the  judgment. 

Writ  of  error  refused. 


Mrs.  a.  M.  Perry  v.  Mart  A.  Dowdell  et  al. 

Decided  Januaiy  25,  1905. 

1. — Series  of  Hotel — ^Asslgrnment  by  Kortgrasree— Priority  of  Liens. 

'When  a  mortgagee  assigns  one  or  more  of  a  series  of  notes,  and  retains  the 
remainder,  the  assignee  is  entitled  to  priority  of  lien  as  ag^ainst  the  mortgagee, 
with  respect  to  the  note  or  notes  transferred,  without  regard  to  the  order  in  which 
the  notes  mature;  but,  as  between  two  or  more  assignees,  no  such  priority  ex- 
ists, their  liens  being  concurrent. 


-Farohaser  at  Receiver's  Sale— Assignee — ^Priority  of  Liens. 
The  holders  of  one  or  more  notes  of  a  series,  who  acquired  them  by  pur- 
chase from  a  mortgagee  at  receiver's  sale,  did  not  receive  them  "in  the  ordinary 
and  usual  course  of  business,"  and,  in  a  controversy  involving  priority  of  liens 
between  such  purchasers  and  those  holding  other  notes  of  the  series,  as  assignees, 
they  stand  in  the  same  attitude  as  w^ould  the  mortgagee  had  he  still  been  the 
owner  of  the  notes. 

8. — Same— Builders'   and  Keohanics'  Lien — ^Priority   of  Liens. 

A  series  of  five  promissory  notes  was  secured  by  builders'  and  mechanics' 
lien,  and  two  of  them  were  assigned,  for  a  valuable  consideration  and  in  the  due 
course  of  trade,  by  the  holder,  and  payment  guaranteed  by  indorsement  on  the 
back  of  the  notes.  Held,  that  such  assignee  had  a  prior  lien  on  the  property,  se- 
curing the  indebtedness,  as  against  those  acquiring  the  remainder  of  the  notes  by 
Eurchase  at  receiver's  sale,  after  suit  had  been  instituted  thereon  by  the  original 
older,  and  with  full  knowledge  of  his  indebtedness  and  of  the  assignee's  claim. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

Ball  &  Ingruniy  for  appellants. — An  insolvent  assignor  and  guarantor 
of  notes  assigned  and  himself  holding  the  balance  of  the  series  secured  by 
the  same  mortgage,  would  not  be  entitled  to  participate  in  the  proceeds  of 
the  mortgaged  property  until  the  notes  held  by  assignee  and  so  guaran- 
teed should  be  fully  paid  off  and  discharged,  and  to  that  extent  the 
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assignee  of  such  msolvent  assignor  and  guarantor  would  have  a  prefer- 
OTce  and  prior  lien.  Whitehead  v.  Fisher,  64  Texas,  641 ;  Douglass  v. 
Blount,  55  S.  W.  Rep.,  526,  and  authorities  there  cited;  White  v. 
Downs,  40  Texas,  234,  237;  Douglass  v.  Blount,  93  Texas,  49D,  56  S. 
W.  Hep.  334;  Cannon  v.  McDaniel,  46  Texas,  313;  3  PomeroVs  Eq. 
(5th  ed.),  sec.  1203.  * 

Denman,  Franklin  &  McOown,  for  appellees. 

NEILL,  Associate  Justice.— This  case  is  submitted  to  us  upon  the 
following  agreed  statement  of  the  parties:  'We,  the  parties  to  the 
above  styled  and  numbered  cause,  and  being  all  of  the  parties  to  this 
said  suit,  and  whose  names  are  signed  hereto  by  the  respective  counsel, 
hereby  agree  that  the  following  is  a  brief  statement  of  this  cause,  and  of 
the  facts  proven,  and  agreed  upon  on  the  trial  hereof  as  well  as  the 
issues  as  made  by  the  pleadings : 

"First,  (a)  The  West  End  Town  Company  as  plaintiff  filed  their 
original  petition  in  this  said  cause  on  July  23,  1900,  seeking  to  recover 
against  J.  T.  Dowdell  and  Mary  A.  Dowdell  on  three  promissory  notes 
dated  August  28,  1890,  payable  to  the  order  of  the  West  End  Town 
Company  for  $487  each,  bearing  interest  at  the  rate  of  10  percent  per 
annum,  one  maturing  November  1,  1894,  one  November  1,  1897,  and  the 
other  November  1,  1898,  besides  10  percent  attome/s  fee,  and  seeking 
a  foreclosure  of  builders'  and  mechanics'  lien  as  it  existed  on  the  28th 
day  of  August,  1890,  and  at  any  and  all  times  thereafter  upon  lot  19, 
in  block  8,  in  West  End  Town  Company,  first  addition  to  the  city  of 
San  Antonio,  in  Bexar  County,  Texas. 

"(b)  The  intervener,  Mrs.  A.  M.  Perry,  filed  her  original  petition 
of  intervention  herein  on  November  5,  1900,  alleging  in  substance  that 
there  was  a  series  of  five  notes  executed  at  the  same  time  by  the  said 
defendants  and  payable  to  the  order  of  the  West  End  Town  Company 
and  for  the  same  amounts  and  secured  in  the  same  way  and  bearing  the 
same  rate  of  interest,  and  of  which  the  three  notes  described  in  plain- 
tifPs  said  petition  was  a  part  of  the  series,  and  that  said  intervener 
was  the  holder  of  two  of  said  notes,  one  maturing  November  1,  1895, 
and  the  other  November  1,  1896,  and  that  said  intervener  had  purchased 
the  same  in  due  course  of  trade  long  before  the  maturity  thereof,  for  a 
good  and  valuable  consideration,  and  that  the  said  West  End  Town  Com- 
pany had  endorsed  and  delivered  said  notes  to  said  intervener  and  had 
also  subsequently  for  a  good  and  valuable  consideration  specially  guaran- 
teed the  payment  thereof  in  writing  which  was  endorsed  upon  the  back 
of  each. of  said  notes;  and  admitting  some  considerable  credits  on  the 
said  note  first  maturing;  and  said  intervener  alsQ  claimed  that  she 
was  entitled  to  a  priority  in  the  payment  of  said  notes  held  by  her  and 
to  the  security  given  thereupon  and  therefor  by  reason  of  the  fact  that 
the  said  West  End  Town  Company  had  endorsed  and  delivered  said 
notes  to  said  intervener  and  had  specially  guaranteed  the  paprmcnt 
thereof  and  was  then  the  legal  owner  and  holder  of  the  remaining  of 
said  seri^8  of  notes. 
"(c).  The  interveners,  Julia  W.  Anderson  and  F.  H.  Balwin,  filed 
VoL  XXXVIIL  avil— 7. 
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their  petition  of  intervention  herein  on  the  15th  day  of  June,  1904, 
alleging  in  substance  that  since  the  institution  of  this  said  suit  that 
plaintiff,  the  said  West  End  Town  Company,  had  been  placed  in  the 
hands  of  a  receiver  in  the  United  States  Circuit  Court,  in  and  for  the 
W'estern  Dietnct  of  Texas,  and  that  by  regular  proceedings  had  therein, 
the  property  belonging  to  plaintiff,  West  End  Town  Company,  including 
the  notes  herein  sued  upon  and  described  in  plaintiff's  petition  had  been 
sold  to  satisfy  a  judgment  rendered  in  said  court  and  had  been  purchased 
l\y  said  interveners  at  receiver's  or  master's  sale,  and  that  said  inter- 
veners were  then  the  legal  pwners  and  holders  of  said  notes,  and  praying 
for  judgment  thereupon. 

"(d)  J.  T.  Dowdell  did  not  answer,  but  in  the  meantime  died, 
leaving  a  last  will  and  testament  appointing  his  wife,  Mary  A.  Dowdell, 
codefendant  in  this  cause,  as  sole  independent  executrix  of  his  estate, 
and  sole  devisee  and  beneficiary  thereunder,  and  the  said  Mary  A. 
Dowdell  as  such  said  independent  executrix  filed  her  answer  in  this 
said  cause  on  the  15th  day  of  June,  1904,  consisting  only  of  a  general 
denial. 

"The  said  Mary  A.  Dowdell  also  on  the  2d  day  of  October,  1900, 
filed  an  answer  upon  her  own  behalf  individually,  setting  up  that  she 
was  a  married  woman  at  the  time  of  the  execution  of  said  notes  and 
that  said  indebtedness  was  not  incurred  for  the  benefit  of  her  separate 
property  or  for  necessaries  of  herself  and  children,  and  asking  that  a 
judgment  be  not  rendered  against  her  personally. 

"(e)  The  said  intervener,  Mrs.  A.  M.  Perry,  filed  her  first  amended 
petition  herein  on  the  15th  day  of  June,  1904,  setting  up  substantially 
the  facts  as  set  out  in  her  original  petition,  and  that  the  said  interveners, 
Julia  W.  Anderson  and  F.  H.  Balwin,  had  purchased  the  said  three 
notes  originally  sued  upon  by  plaintiff  after  said  intervener  had  filed 
her  petition  herein,  and  therefore  had  knowledge  of  the  contents  of  said 
petition,  and  that  the  said  Anderson  and  Baldwin  were  not  innocent 
purchasers  of  said  notes  in  due  course  of  trade  for  a  good  and  valuable 
consideration,  but  purchased  the  same  long  after  maturity  thereof,  and 
during  the  pendency  of  this  said  suit  aforesaid,  and  further  alleging 
and  claiming  a  priority  upon  the  property  securing  said  series  of  notes 
and  that  the  said  West  End  Town  Company  was  insolvent  at  the  time 
of  the  filing  of  the  suit  and  at  all  times  since,  and  especially  at  the 
time  of  the  purchase  of  said  notes  by  said  interveners,  Anderson  and 
Baldwin,  and  that  they  had  purchased  with  full  knowledge  of  the  in- 
solvency of  said  West  End  Town  Company,  they  being  parties  plaintiff 
in  the  said  proceeding  against  the  said  West  End  Town  Company,  in 
the  United  States  Circuit  Court,  out  of  which  the  process  was  issued 
and  said  notes  sold  and  purchased  by  the  said  interveners,  and  praying 
that  the  indebtedness  and  notes  held  by  the  said  Mrs.  A.  M.  Perry  be 
decreed  and  declared  to  be  a  first  and  prior  lien  upon  the  property 
securing  the  same  as  against  the  indebtedness  and  notes  held  by  the 
interveners,  Julia  W.  Anderson  and  F.  H.  Baldwin. 

"Second,  (a)  '  TTpon  the  trial  of  this  said  cause  the  notes  of  the 
respective  interveners  and  the  builders'  and  mechanics'  lien  securing 
same  were  introduced  in  evidence  without  objection,  and  it  \vas  agreed 
that  each  intervener  was  entitled  to  judgment  for  the  debt  asserted  by 
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them  respectively  with  foreclosure  of  the  lien  securing  same;  and  upon 
the  question  of  priority  of  lien  it  was  agreed  by  all  parties  hereto  that 
the  said  West  End  Town  Company  is  and  was  insolvent  at  the  time  of 
the  filing  of  this  suit,  and  also  at  the  time  of  the  purchase  of  said 
notes  by  said  interveners,  Julia  W.  Anderson  and  F.  H.  Baldwin,  and 
that  they  purchased  the  same  on  or  about  the  12th  day  of  October,  1902, 
with  full  knowledge  of  the  facts  as  claimed  and  alleged  by  said  inter- 
vener, Mrs.  A.  M.  Perry,  and  it  was  also  admitted  that  the  said  West 
End  Town  Company  had  endorsed  and  delivered  said  notes  to  the  said 
Mrs,  A.  M.  Perry  in  due  course  of  trade,  before  the  maturity  thereof, 
for  a  good  and  valuable  consideration,  and  that  aside  from  the  endorse- 
ment upon  said  notes  by  the  West  End  Town  Company  the  said  West 
End  Town  Company  had,  for  a  good  and  valuable  consideration,  guaran- 
teed the  payment  thereof  by  written  endorsement  thereupon  as  follows : 
*We  hereby  guarantee  the  payment  of  within  note.  West  End  Town 
Company,  by  Geo.  W.  Russ,  President,  November  9,  1896;'  and  was 
bound  as  endorsers  and  guarantors  of  said  notes  for  the  payment  thereof 
to  the  said  intervener,  Mrs.  A.  M.  Perry. 

"(b)  The  said  Mary  A.  Dowdell  made  no  defense  in  this  said  cause 
as  independent  executrix  of  the  estate  of  J.  T.  Dowdell,  deceased,  nor 
as  to  herself  against  a  foreclosure  of  the  lien  upon  the  property  in 
controversy;  and  all  parties  agreed  that  she  was  a  married  woman  at 
the  time  of  the  execution  of  the  notes  in  controversy,  and  should  not 
and  would  not  be  personally  held  thereupon. 

"Third.  It  was  further  agreed  by  and  between  all  the  parties  hereto 
that  the  only  controverted  issue  of  law  arising  in  this  said  cause  is 
between  the  intervener,  Mrs.  A.  M.  Perry,  and  the  interveners,  Julia 
W.  Anderson  and  P.  H.  Baldwin,  and  was  and  is : 

"Wliether  or  not  the  said  intervener,  Mrs.  A.  M.  Perry,  under  the 
pleadings  and  admissions  as  above  stated  was  entitled  to  a  priority  of 
lien  in  said  security  by  reason  of  the  facts  aforesaid  or  whether  or  not 
the  said  lien  securing  all  of  said  notes  was  concurrent. 

"Fourth.  Upon  the  trial  of  said  cause,  the  trial  court  held  the  lien 
concurrent  and  refused  to  give  priority  to  the  lien  of  said  intervener, 
Mrs.  A.  M.  Perry,  as  claimed  by  her,  and  this  is  the  only  question  and 
controversy  to  be  decided  upon  the  appeal  of  this  said  cause  to  the 
Court  of  Civil  Appeals  of  the  Fourth  Supreme  Judicial  District  of 
Texas. 

"We  hereby  agree  that  this  said  cause  upon  appeal  may  be  decided 
upon  this  agreed  statement  in  accordance  with  the  provisions  of  the 
statute  and  determined  accordingly." 

ITie  question  thus  presented  is,  whether  the  lien  of  Mrs.  Perry  is 
entitled  to  priority  over  the  liens  of  appellees,  or  is  merely  concurrent 
with  and  of  no  higher  standing  than  theirs. 

In  the  case  of  Douglass  v.  Blount,  22  Texas  Civ.  App.,  493,  55  S. 
W.  Kep.,  526,  it  was  said  by  this  court  in  an  opinion  by  Justice  Fly  that 
"when  the  mortgagee  assigns  one  or  more  of  the  notes,  and  retains  the 
remainder  of  the  series,  it  is  generally  held  that  the  assignee  is  entitled 
to  a  priority  of  lien  as  against  the  mortgagee  with  the  respect  to  the 
note  or  notes  so  transferred;  and  this  rule  operates  without  regard  to  the 
order  in  which  the  notes  held  by  the  two  parties  mature."    This  principle 
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is  supported  by  the  overwhelming  weight  of  authorities  in  this  country, 
and  was  upheld  and  applied  by  us  in  that  case. 

As  appellees  purchased  their  notes  at  a  receiver's  sale,  they  can  not 
be  held  to  have  received  negotiable  paper  "in  the  ordinary  and  usual 
course  of  busiaess."  (Randolph  Com.  Paper,  sec.  991 ;  Daniel  Ng.  Instru- 
ment, sec.  781;  Tied.  Com.  Paper,  sec.  294.)  Therefore,  in  considering 
the  question  it  must  be  held  that  they  stand  in  the  attitude  the  West 
End  Town  Company  would  have  occupied  were  it  still  the  owner  and 
holder  of  the  notes  owned  by  appellees. 

If,  then,  the  opinion  of  this  court  in  Douglass  v.  Blount  correctly 
announces  the  law  in  this  state  upon  the  question  then  decided,  it  is 
conclusive  of  the  question  presented  here.  That  that  decision  correctly 
announced  the  law  as  it  then  stood  in  this  state  upon  the  question,  we 
have  no  reason  to  doubt. 

In  the  case  referred  to  (93  Texas,  500),  an  application  for  a  writ  of 
error  was  made  to  the  Supreme  Court  upon  the  ground  that  our  decision 
overruled  one  of  the  opinions  of  that  court.  In  passing  upon  the  applica- 
tion, the  court  reviewed  the  cases  of  Wooters  v.  HoUingsworth,  68  Texas, 
271,  and  Salmon  v.  Downs,  55  Texas,  243,  and  showwl  there  is  no  con- 
flict between  them  and  Whitehead  v.  Fisher,  64  Texas,  638,  and  held 
that  if  the  latter  case  overruled  the  two  former,  the  court  could  not 
grant  a  writ  of  error  on  the  ground  of  conflict,  because  the  decisions 
claimed  to  be  overruled  were  ones  which  had  been  previously  overruled 
by  the  Supreme  Court. 

In  referring  to  the  apparent  conflict  and  explaining  that  it  was  not 
real  but  only  apparent,  the  court  said :  "The  reason  is  that  in  that  case 
(Fisher  v.  Whitehead)  the  contest  was  between  the  original  lienholder 
and  the  assignee,  and  in  the  former  cases  (Salmon  v.  Downs  and 
Wooters  v.  HoUingsworth)  the  contesting  parties  were  all  assignees. 
The  cases  are  therefore  distinguishable,  and  while  it  seems  to  us  that 
it  is  a  distinction  without  a  difference,  yet  it  has  been  held  that  a  different 
rule  prevails  where  the  contest  is  between  the  assignor  or  original  lien- 
holder  and  an  assignee,  from  that  which  obtains  between  two  or  more 
assignees.'' 

This  shows  a  recognition  of  the  distinction  by  the  Supreme  Court 
between  cases  where  the  contest  is  between  the  original  lienholder  and 
the  assignee  and  those  in  w^hich  all  the  contesting  parties  are  assignees, 
and  leaves  unimpaired  the  principle  "that,  without  an  agreement  to  that 
effect,  the  assignee  of  one  of  the  notes  secured  by  mortgage  is  entitled 
to  be  paid  out  of  the  proceeds  of  the  mortgaged  property  in  preference 
to  the  mortgagee,  who  retains  one  or  more  notes  secured  by  the  mort- 
gage," announced  by  the  Supreme  Court  in  Whitehead  v.  Fisher,  64 
Texas,  641,  and  reiterated  by  us  in  Douglass  v.  Blount,  supra. 

After  the  Douglass-Blount  case  was  reversed  and  remanded  by  this 
court  it  was  again  tried,  and  the  judgment  rendered  in  it  appealed  from. 
On  the  last  appeal  (95  Texas,  369)  the  question  under  consideration 
in  this  case  was  not  involved,  and,  consequently,  not  decided.  Nor  has 
the  question  presented  here,  so  far  as  we  are  informed,  been  decided  by 
any  of  the  Appellate  Courts  in  this  State  since  it  was  determined  by  us 
in  the  case  referred  to.  This  leaves  the  principle  contended  for  by 
appellant  unimpaired  and  is  decisive  of  the  question  presented* 
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Therefore,  the  judgment  of  the  District  Court  will  be  so  modified  as 
to  give  appdlants'  lien  priority  over  the  liens  of  appellees,  and  as  thus 
modified  will  be  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Grant  Haywood  v.  Galveston,  Harrisburo  ft  San  Antonio 
•  Bailway  Company. 

Decided  January  25,  1905. 

1. — ^Assumed  Eisk— Known  Dangrer. 

An  employe  who,  knowing  and  appreciatiDg  the  danger,  enters  upon  a  peril- 
ous  work,  even  though  he  does  so  unwillingly  and  by  order  of  his  superior  officer, 
assumeB  the  risk  of  injury,  and  can  not  recover  therefor. 

2. — Same— Order  of  Foreman — ^Experience  of  Sezrant. 

Plaintiff,  who,  with  three  others,  was  engaged  in  unloading  heavy  timber 
from  a  car,  informed  the  foreman  tliat  other  and  still  larger  timber,  which  they 
were  preparing  to  move,  was  too  heavy  for  four  men  to  handle,  but  was  told  that 
they  could  do  it  easily,  and  to  go  ahead,  and  if  anything  happened  he  would  take 
the  consequences.  Held,  that  plaintiff  could  not  recover  for  injuries  sustained 
due  to  the  weight  of  the  timber,  even  though  he  had  been  inexperienced  in  such 
work,  he  having  known  that  the  timber  was  too  heavy,  and  assumed  the  risk 
incident  to  carrying  it. 

8. — ^Vegligence  of  Foreman — ^InsnAolent  Hnmber  of  Ken — Evidence. 

Where  the  action  was  for  damages  for  injuries  sustained  by  plaintiff  through 
the  negligence  of  the  foreman  in  furnishing  only  four  men  to  do  a  certain  work, 
testimony  of  the  foreman  thtct  four  men  usually  did  that  work  was  admissible. 

4. — ^Penonal  Injuries — ^Effect  of  Disease. 

There  being  no  proof  tending  to  show  that  a  disease,  with  which  plaintiff  was 
afflicted,  rendered  him  more  susceptible  to  injury  from  heavy  lifting,  the  evi- 
dence on  that  point  tending  to  show  only  that  plaintiff's  injuries  were  the  result 
of  disease  altogether,  and  were  not  caused  by  heavy  lifting,  there  was  no  error 
in  refusing  a  special  charge  as  to  what  might  be  the  law  in  case  the  disease  ren- 
dered him  more  susceptible  to  injury. 

OS  BEHEABING. 

5. — ^Assumed  Eisk — ^Known  Banger — Assurance  of  Kaster. 

Where  the  danger  of  obedience  to  an  order  of  a  foreman  is  as  apparent  to  the 
servant  as  to  the  master  or  his  representative,  the  servant  can  not  hold  the  mas- 
ter liable  for  damages  resulting  from  obedience  to  the  order;  and  assurance  by  the 
master  that  the  work  is  safe  will  not  entitle  the  servant  to  recover  when  the  risk 
is  known  and  comprehended  by  him. 

6.— Same— Same— Obedience  to  Order  of  Kaster — Suddenness. 

Where  the  danger  incident  to  the  performance  of  a  certain  duty  is  known  to 
the  servant,  he  can  justify  his  obedience  to  an  order  of  the  master  to  perform  such 
duty  on  the  ground  of  its  suddenness,  obedience  under  such  circumstances  being 
predicated  on  the  theory  that  it  was  impracticable  for  the  servant  to  make  a 
careful  obeervation. 

7.— Same — Sam»— Superior  Knowledge  of  Foreman — Charge. 

Charge  upon  the  servant's  right  to  rely  upon  the  superior  knoni^ledge  of  the 
master,  unless  the  risk  incident  to  the  performance  of  a  particular  work  was 
so  obvious  that  ho  must  be  held  to  have  assumed  the  risk,  held  sufficient. 
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Error  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

James  Routledge,  for  plaintiff  in  error. — 1.  Where  four  employes 
had  been  instructed  to  carry  some  heavy  pieces  of  lumber  and  one  of 
them  complains  to  the  employer  that  said  pieces  are  too  heavy  for  four 
men  to  carry  with  safety,  and  the  employer  assures  him  that  they  can 
carry  them  with  safety  and  easily,  and  that  if  anyone  gets  hurt  he  will 
stand  the  consequences,  and  peremptorily  orders  them  to  do  the  work, 
the  employer  thereby  assumes  the  risk,  and  it  makes  no  difference  whether 
the  employe  is  experienced  or  inexperienced.  Railway  Co.  V.  Drew,  59 
Texas,  12;  Railway  Co.  v.  Turner,  3  Texas  Civ.  App.,  487;  Lumber  Co. 
V.  Johnson,  22  Texas  Civ.  App.,  596;  Railwav  Co.  v.  Bingle,  9  Texas 
Civ.  App.,  326,  29  S.  W.  Rep.,  675 ;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Dnvall, 
35  S.  W.  Rep.,  699;  Railway  Co.  v.  Herbert,  116  TT.  S.,  642;  Railway 
Co.  V.  Langan,  76  S.  W.  Rep.,  32;  McKee  v.  Tourtellotte,  167  Mass., 
69,  48  L.  R.  A.,  542,  and  notes  thereunder;  4  Thompson  on  Negligence, 
sec.  4664. 

2.  Where  the  employer,  after  complaint  by  employe,  commands  the 
employe  to  d(^  certain  work,  and  assures  him  it  is  safe  and  that  he  will 
stand  the  consequences,  the  emplove  does  not  assume  the  risk,  even  if 
he  be  experienced.  Gulf  Ry.  Co.*^  v.  Duvall,  35  S,  W.  Rep.,  699 ;  4 
Thompson  on  Xegligence,  sec.  4664;  Hoffman  v.  Dickinson,  6  S.  E. 
Rep.,  53 ;  Larson  v.  Center  Creek  Mining  Co.,  71  Mo.  App.,  512. 

3.  Where  defendant  seeks  to  show  that  plaintiff's  injuries  were,  to 
a  large  extent,  caused  by  a  disease  which  he  had  before  the  accident 
which  rendered  him  more  susceptible  to  injury,  it  was  proper  to  charge 
the  jury  that  even  if  plaintiff  had  such  disease,  yet  if  the  negligence  of 
defendant  caused  the  accident  and  the  same  aggravated  the  sufferings 
of  plaintiff,  he  could  recover,  and  it  was  error  to  refuse  plaintiff's  third 
special  charge.  Railroad  Co.  v.  Shafer,  54  Texas,  641,  648;  Railway 
Co.  V.  Brown,  40  S.  W.  Rep.,  608,  614;  Railway  Co.  v.  Reagan,  34  S.  W. 
Rep.,  798;  Railway  Co.  v.  Lee,  74  S.  W.  Rep.,  345,  347;  Railroad  Co.  v. 
N'orthington,  17  S.  W.  Rep.,  880;  Lapleine  v.  R.  &  S.  S.  Co.,  4  So.  Rep., 
875,  877;  Campbell  v.  City,  20  K  W.  (Minn),  320;  Note  to  Phillips  v. 
De  Wald,  7  S.  E.  Rep.,  153;  1  Thomp.  on  Law  of  Neg.,  sec.  151. 

Newton  &  Vfard  and  Baker,  Botts,  Parker  £  Garwood,  for  defendant 
in  error. — A  servant  assumes  the  ordinary  risks  incident  to  the  particular 
service  in  which  he  has  voluntarily  engaged.  If  the  servant  actually 
knows  or  is  charged  with  knowledge  of  the  risks  attending  the  master's 
work,  he  assumes  slich  risks  and  can  not  recover  for  injuries  arising 
from  such  risks.  The  court  did  not  err  in  the  first  paragraph  of  its 
charge  to  the  jury,  in  submitting  to  the  jury  the  question  of  plaintiff's 
inexperience.  Hightower  v.  Gray,  82  S.  W.  Rep.,  254;  S.  A.  Traction 
Co.  V.  D.  Rodriguez,  77  S.  W.  Rep.,  420;  Worlds  v.  Railway,  25  S.  E. 
Rep.,  646;  Railway  v.  Drake,  35  Pac.  Rep.,  825;  Fort  Worth  Iron 
Works  V.  Stokes,  76  S.  W.  Rep.,  231;  1  Labatt,  Mast,  and  Serv.,  sec. 
452. 

FLY,  Associate  Justice. — Plaintiff  in  error  instituted  this  suit  to 
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recover  damages  of  defendant  in  error  alleged  to  have  arisen  from 
personal  injuries  received  through  the  negligence  of  defendant.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  for  defendant  in  error. 

Plaintiff  in  error  was  an  employe  of  defendant  in  error,  and  was 
engaged  with  three  other  men  in  unloading  timber  for 'engines  or 
tenders  from  a  flat  car  and  carrying  it  to  the  carpenter  shop  of  defend- 
ant. They  carried  the  timber  on  their  shoulders,  the  distance  being 
about  two  hundred  yards.  The  timber  was  mixed  and  ranged  from, 
pieces  9  inches  by  9  square  and  9  to  91/^  feet  long  to  pieces  12  inches  by  12 
square  and  9  to  dy^  feet  long.  The  longest  stick  was  dVo  feet  long 
and  the  12  inches  by  12  was  the  largest  and  heaviest  timber.  The 
piece  of  timber  with  which  plaintiff  claimed  to  have  been  hurt  weighed 
from  250  to  300  pounds.  There  is  evidence  that  sustains  the  conclusion 
that  it  was  perfectly  safe  for  four  men  to  carry  that  piece  of  timber  as 
well  as  the  conclusion  that  plaintiff  was  not  injured  by  carrying  the 
timber  as  claimed  by  him.  He  was  experienced  in  the  kind  of  labor 
in  which  he  was  engaged. 

According  to  the  statement  of  plaintiff  in  error  and  his  three  com- 
panions, after  they  had  carried  the  smaller  timbers  they  arrived  at  the 
conclusion  that  the  larger  pieces  were  too  heavy  for  four  men  to  carry 
and  plaintiff  so  stated  to  the  foreman  who  ordennl  them  to  go  ahead 
with  the  pieces  of  timber  and  stated  that  they  could  carry  it  with  ease 
and  that  if  anything  happened  he  would  stand  the  consequences.  They 
then  took  hold  of  the  piece  of  timber  and  in  attempting  to  carry  it 
plaintiff  was  hurt.  The  foreman  stated  that  he  knew  nothing  of  the 
conversation  and  plaintiff  did  not  complain  of  being  hurt. 

The  court  charged  the  jury  as  follows:  "Ist.  You  are  instructed 
that  if  you  believe  from  the  evidence  that  the  foreman  of  defendant, 
instructed  plaintiff  and  three  other  employes  to  pick  up  and  carry  a 
piece  of  lumber,  and  that  plaintiff  complained  to  said  foreman  that  the 
same  was  too  heavy^  and  large  for  himself  and  the  other  employes  to 
carry  it  with  safety;  and  that  the  foreman  of  defendant  ordered  plain- 
tiff and  the  other  three  employes  to  pick  it  up  and  carry  it,  and  stated 
to  plaintiff  that  they  could  carry  it  easily  enough,  that  it  was  perfectly 
safe  for  them  to  carry  it,  or  that  he  would  stand  the  consequences ;  and 
that  plaintiff  was  inexperienced  and  relied  upon  said  statements  of  said 
foreman,  if  any,  and  that  said  piece  of  lumber  was  too  heavy  for  said 
four  employes  to  carry  it  with  reasonable  safety,  and  that  while  plain- 
tiff and  the  other  three  employes  were  carrying  the  same,  and,  by  reason 
of  the  weight  of  the  same  being  too  great,  one  of  the  men  "gave  down" 
and  that  an  extra  weight  was  thereby  thrown  upon  plaintiff,  and  that  by 
reason  thereof  plaintiff  was  injured,  substantially  as  alleged  in  his 
petition;  and  that  the  foreman  of  defendant  was  guilty  of  negligence 
in  ordering  said  plaintiff  and  the  other  three  employes  to  carry  said 
piece  of  lumber  under  the  facts  and  circumstances  of  this  case ;  or  that 
said  foreman  failed  to  provide  a  sufficient  number  of  men  to  carry  said 
piece  of  lumber  with  reasonable  safety,  and  that  such  failure,  if  any, 
constituted  negligence;  and  that  said  negligence,  if  any,  was  the  proxi- 
mate cause  of  the  injury  to  plaintiff,  then  you  should  find  your  verdict 
for  plaintiff,  unless  you  find  from  the  evidence  that  plaintiff  had  assumed 
the  risk,  as  hereinafter  set  forth. 


104  Texas  Civil  Appeals  Reports,  Vol.  38.         [January, 

*'2d.  If  you  believe  from  the  evidence  that  plaintiff  was  an  old  and 
experienced  hand  in  the  particular  business  of  carrying  said  lumber, 
and  that  the  danger,  if  any,  in  carrying  the  same  was  as  equally  open  to 
the  observation  and  knowledge  of  plaintiff  as  it  was  to  the  foreman  of 
defendant,  then  plaintiff  assumed  the  risk  and  your  verdict  should  be 
for  defendant. 

"3d.  In  this  connection  you  are,  however,  instructed  that  if  you 
believe  from  the  evidence  that  the  plaintiff  complained  to  the  defendant 
that  said  piece  of  lumber  was  too  heavy  for  himself  and  the  other  three 
employes  to  carry,  and  that  the  foreman  of  defendant  stated  to  him 
that  said  four  men  could  carry  it  easily  enough,  or  that  said  four  men 
could  carry  it  safely,  or  stated  that  he,  the  said  foreman,  would  stand 
the  consequences,  that  the  said  plaintiff  was  entitled  to  rely  upon  the 
supposed  better  knowledge  and  statements  of  his  employer,  and  that  said 
plaintiff  did  not  assume  the  risk  and  danger  incident  to  the  carrying  of 
said  piece  of  lumber,  unless  you  believe  from  the  evidence  that  the  danger 
or  risk,  if  any,  was  so  patent  or  obvious  that  an  ordinarily  prudent  person 
would  have  declined  to  have  helped  to  carry  said  piece  of  lumber  under 
the  facts  and  circumstances  of  this  case.'* 

The  first  two  paragraphs  of  the  charge  are  attacked  on  the  ground  that 
the  question  of  the  experience  or  inexperience  of  plaintiff  was  not  an 
issue  in  the  case,  but  that  defendant  in  error  would  be  liable  no  matter 
how  experienced  plaintiff  may  have  been  if  the  foreman  ordered  him  to 
do  the  work  and  assured  him  that  he  and  his  coemployes  could  easily 
do  it  and  that  he,  the  foreman,  would  stand  the  consequences.  The 
authorities  offered  fail  to  sustain  the  proposition  of  defendant  in  error, 
and  no  authority  has  come  to  the  knowledge  of  this  court  that  supports 
the  proposition.  The  experience  or  inexperience  of  the  servant  acting 
under  orders  was  the  vital  point  in  the  case.  If  plaintiff  in  error  w^as 
experienced  in  lifting  timber  or  other  heavy  objects,  he  was  in  a  position 
to  understand  the  danger  as  well  as  the  master,  and  jt  is  the  general  rule 
that  an  employe  who  knowing  and  appreciating  the  danger  enters  upon 
a  perilous  work,  even  though  he  does  so  unwillingly  and  by  order  of  his 
superior  officer,  assumes  the  risk  of  injury  and  can  not  recover  damages 
therefor.  (Farren  v.  Railway  (Mass),  9  N.  E.  Rep.,  608;  Kean  v. 
Rolling  Mills  (Mich),  33  N.  W.  Rep.,  395;  Roul  v.  Railwav  (Ga.),  11 
S.  E.  Rep.,  558;  Worlds  v.  Railroad  (Qa.),  25  S.  E.  Rep.,  646.) 

In  the  case  of  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Lemon,  83  Texas,  143, 
the  plaintiff  had  been  injured  in  assisting  three  others  to  remove  a  hand 
car  from  the  track,  under  the  orders  of  his  foreman,  and  it  was  held: 
'T[f  it  were  true,  and  he  knew  that  four  men  were  not  sufficient  to 
remove  the  hand  car  from  the  track  to  prevent  a  collision  with  a  train, 
or  if  the  fact  was  open  to  common  observation,  and  he  could  have  known 
it  by  the  use  of  ordinary  care,  he  assumed  the  risk  as  incident  to  his 
employment,  and  can  not  recover.^'  It  was  proved  in  that  case  that 
plaintiff  was  experienced  in  the  work  undertaken  by  him.  In  this  case 
plaintiff  not  only  was  experienced  but  no  doubt  can  be  entertained  that 
he  knew  that  the  piece  of  timber  was  too  heavy  for  the  four  men  to 
carry  for  they  discussed  it  and  he  told  the  foreman  that  it  was  too 
heavy.  Knowing  that  this  log  was  too  heavy  he  could  not  recover  even 
though  he  had  been  inexperienced  for  experience  could  have  done  no 
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more  than  apprise  him  of  the  weight  of  the  log  and  any  man  would 
know  the  danger  of  lifting  anything  too  heavy  for  his  strength.  (Jones 
v.Bailway  Co.,  31  S.  W.  Sep.,  706;  Hightower  v.  Grav,  11  Texas  Ct. 
Bep.,  392;  San  Antonio  T.  Co.  v.  Rodriguez,  77  S.  W.  Rep.,  420.) 

The  question  as  to  the  experience  of  plaintiff  in  error  was  raised  by 
an  allegation  in  a  trial  amendment,  in  which  it  was  stated  that  he  was 
inexperienced  in  the  work  undertaken  by  him.  The  question  of  ex- 
perience, however,  would  cut  very  little  figure  under  the  facts  of  this 
case,  because  plaintiff  in  error  knew  that  the  piece  of  timber  was  too 
heavy  for  him  and  his  associates  to  carry  and  he  seeks  to  justify  his 
attempt  to  carry  it  simply  on  the  ground  that  he  was  ordered  to  do  so 
and  assured  that  it  could  be  done  with  safety.  Similar  facts  are  found 
in  Jones  v.  Bailway  and  Worlds  v.  Railway  above  cited. 

It  was  permissible  for  the  foreman  to  state  that  four  men  usually 
handled  the  kind  of  timber  that  plaintiff  was  assisting  in  carrying.  It 
tended  to  show  that  the  piece  of  timber  was  hot  too  heavy  for  four  men 
to  carry,  and  that  the  foreman  did  not  have  any  knowledge  that  it  was 
too  heavy. 

There  was  no  testimony  tending  to  show  that  the  disease  with  which 
plaintiff  in  error  was  afflicted  rendered  him  more  susceptible  to  be  in- 
jured by  heavy  lifting,  the  object  and  purpose  of  the  evidence  on  that 
point  being  to  show  that  the  injuries  of  plaintiff  in  error  were  the 
result  of  the  disease  altogether  and  were  not  caused  by  heavy  lifting. 
It  was  in  proof  that  the  disease  was  all  that  was  the  matter  with  plain- 
tiff in  error.  It  follows  that  the  court  did  not  err  in  refusing  to  give 
a  special  charge  as  to  what  might  be  the  law  in  case  disease  rendered 
plaintiff  in  error  more  susceptible  to  be  hurt.  The  charge  was  not  the 
law  any  way  for  if  the  injuries  were  superinduced  by  the  disease  and 
the  strain  of  lifting  the  piece  of  timber  would  not  have  caused  the 
injuries  and  defendant  knew  nothing  of  the  disease,  it  would  not  be  liable 
for  such  injuries.  Plaintiff  in  error  swore  that  he  had  no  disease  when 
he  was  hurt  and  claimed  that  this  whole  trouble  came  from  lifting  the 
piece  of  timber,  while  witnesses  for  defendant  in  error  swore  that  plain- 
tiff in  error  had  no  injury  whatever  but  had  a  disease  from  which  he 
was  suffering.  The  issue  as  to  the  augmentation  of  the  effects  of  the 
disease  by  the  lifting  was  not  raised  by  pleading  or  evidence. 

The  judgment  is  affirmed. 

Afftrmed. 

ON  MOTION  FOR  REHEARING. 

It  is  alleged  in  the  petition,  filed  by  appellant  in  this  case,  that  he 
and  three  ottier  employes  were  ordered  by  their  foreman  to  pick  up  and 
carry  a  large  piece  of  lumber  from  one  point  to  another  and  that  ap- 
pellant "and  other  workmen  complained  to  the  said  foreman  and  pro- 
tested that  the  said  piece  of  lumber  was  too  heavy  and  large  for  said  four 
men  to  carry  and  that  it  required  a  greater  number  of  men  to  carry  it 
with  safety."  The  evidence  shows  that  appellant  knew  that  the  timber 
was  too  heavy  for  four  men  to  carry  and  yet  because  ordered  to  do  so  by 
his  foreman  he  attempted  to  carry  it.  Not  only  was  the  danger  patent 
but  the  allegations  and  proof  disclose  the  absolute  knowledge  upon  the 
part  of  appellant  of  such  danger.    He  seeks  to  avoid  the  consequences 
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of  his  knowledge  of  the  danger  by  proof  that  he  was  peremptorily  ordered 
by  the  foreman  to  perform  the  labor.  He  does  not  in  his  original  plead- 
ings claim  that  he  was  inexperienced  although  afterwards  set  up  and 
the  proof  showed  that  he  not  only  was  experienced,  but  knew  more  about 
the  dangers  of  the  situation  than  did  the  foreman.  After  the  men  had 
taken  the  log  up  and  tested  the  weight,  appellant  swore  that  they  found 
that  they  were  right  as  to  its  weight  and  that  it  was  too  heavy  for  four 
men  to  carry  and  tried  to  walk  fast  so  as  to  reach  a  flat  car  and  place  it 
thereon. 

In  the  case  of  Smith  v.  Armour,  84  S.  W.  Rep.,  675,  the  plaintiff 
alleged  facts  showing  that  he  knew  that  a  certain  implement  was  de- 
fective, yet,  acting  under  the  peremptory  orders  of  his  foreman,  he  used 
it  and  was  injured.  The  Court  of  Civil  Appeals  of  the  Second  District 
approved  the  action  of  the  trial  court  in  sustaining  a  demurrer  to  the 
petition.  After  laying  down  the  ordinary  rule  as  to  the  duty  of  masters 
to  furnish  suitable  and  safe  machinery  and  to  employ  a  suflBcient  number 
of  competent  and  careful  servants  the  court  said :  "Conceding  this,  and 
conceding  a  failure  of  the  master  in  these  respects,  it  is  nevertheless 
true,  with  an  exception  not  necessary  to  here  notice,  that  if  the  servant 
knows  or  by  the  exercise  of  ordinary  care  for  his  own  safety  would  have 
known  of  the  defect  and  failure  of  which  he  complains,  and  of  the 
danger  of  a  continued  use  of  the  defective  machinery,  or  of  continuing 
labor  without  a  sufficient  number  of  competent  and  careful  coservants, 
he  assumes  the  risks  arising  from  negligent  failures  of  the  master  in  the 
particulars  mentioned." 

The  assurance  on  the  part  of  the  foreman  that  there  was  no  danger 
carried  with  it  nothing  but  what  is  implied  from  every  order  and  ap- 
pellant can  not  justify  his  performance  of  the  order  on  the  ground  of 
its  suddenness,  because  obedience  under  such  circumstances  is  predi- 
cated on  the  theory  that  it  was  impracticable  for  the  servant  to  make  a 
careful  observation.    Appellant  knew  the  timber  was  too  heavy. 

A  servant  though  directly  commanded  to  perform  certain  work  by 
his  master,  where  the  danger  is  so  obvious  that  a  prudent  man  would  not 
undertake  it  can  not  recover.  It  is  further  the  rule  that  where  there  is 
no  dispute  as  to  the  facts,  and  the  dangers  of  obedience  to  an  order  are 
as  apparent  to  the  servant  as  to  the  master,  or  his  representative,  the 
servant  can  not  hold  the  master  liable  for  damages  resulting  from 
obedience  to  the  order.     (Labatt  Mast,  and  Serv.,  sees.  442  and  443.) 

It  seems  to  be  the  contention  of  appellant  that  if  he  acted  upon  the 
assurance  of  the  foreman  that  there  was  no  danger  in  carrying  the  timber 
and  that  he,  the  foreman,  would  stand  the  consequences,  that  appellant 
was  justified  in  lifting  the  timber  regardless  of  his  experience  of  his 
knowledge  of  the  danger  attending  tilie  work.  Such  is  not  the  law. 
In  all  such  cases  an  assurance  that  appliances  are  in  good  condition, 
or  that  the  work  is  safe  will  not  entitle  the  servant  to  a  recovery  when 
the  risk  is  known  and  comprehended  by  tbe  servant.  (Qalveston,  H. 
&  S.  A.  Ry.  Co.  V.  Drew,  59  Texas,  10 ;  Toomey  v.  Eureka  Iron  &  Steel 
Works  (Mich.),  50  N.  W.  Rep.,  850;  Anderson  v.  Lumber  Company 
(Minn.),  49  N.  W.  Rep.,  664;  Hemke  v.  Ellis  (Wis.),  86  N.  W.  Rep., 
171;  Hass  v.  Balch,  56  Fed.  Rep.,  984;  District  of  Columbia  v.  Mc- 
EUigott,  117  U.  S.,  633;  Reis  v.  Struck  (Ky.),  64  S.  W.  Rep.,  729.) 
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In  the  case  of  Phillips  v.  Michael  (Ind.),  39  N.  E.  Rep.,  669,  the 
injured  party,  a  girl  between  15  and  16  years  old,  was  set  to  work  at  a 
machine  operated  by  steam  and  called  a  "mangle."  She  told  her  em- 
ployers that  she  had  no  experience  with  such  a  machine  and  that  she 
thought  it  was  dangerous  and  wanted  to  quit  working  with  it.  The 
employer  told  her  that  it  was  not  hard  to  operate  and  was  not  dangerous 
to  the  operator,  and  that  he  would  take  all  risk  of  any  accident  that 
might  occur  to  her  by  reason  of  her  operating  the  mangle.  The  court 
said :  ''We  think  it  clear  that  the  appellant  did  not  undertake  to  com- 
pensate Iva  Weaver  for  injuries  received  through  her  own  negligence, 
but  only  such  as  might  befall  her  by  reason  of  appellant's  negligence, 
or  by  reasftn  of  the  natural  dansrers  incident  to  the  use  of  the  machinery 
when  operated  by  her  in  an  ordinarily  prudent  manner.  If  the  evidence 
in  this  case  is  sufficient  to  show  that  the  mangle  which  was  operated 
by  appellee's  ward  was  dangerous,  and  that  she  was  injured  because  it 
was  so,  and  that  she  was  inexperienced  and  incapable  of  appreciating  the 
danger,  then  the  verdict  is  right.'* 

In  the  case  of  Toomey  v.  Steel  Works,  above  cited,  the  Supreme  Court 
of  Michigan  said:  "Even  if  the  foreman  were  the  defendant's  vice- 
principal,  he  could  not  bind  the  defendant  by  such  a  statement,  if  the 
danger  were  as  apparent  to  plaintiff  as  to  him.  An  employe  assumes  the 
risk  when  he  voluntarily  enters  into  danger,  apparent  to  him,  notwith- 
standing an  agent  of  his  employer  tells  him  there  is  no  danger." 

In  the  case  of  Anderson  v.  Akeley,  above  cited,  the  servant  saw  that 
the  belt  was  insecure  and  reported  the  fact  to  his  foreman,  who  said  that 
the  belt  was  all  right  and  to  go  ahead.  The  court  held  that  the  servant 
must  have  known  the  risk  and  assumed  it. 

The  third  subdivision  of  the  charge  is  not  as  clear  as  it  might  be  but 
we  think  it  sufficient.  If  the  words  from  the  word  "instructed"  are 
omitted  down  to  the  word  "consequence"  the  charge  would  read  thus: 
"In  this  connection  you  are,  however,  instructed ;  that  the  said  plaintiff 
was  entitled  to  rely  upon  the  supposed  better  knowledge  and  statements 
of  his  employer,  and  that  said  plaintiff  did  not  assume  the  risk  and 
danger  incident  to  the  carrying  of  said  piece  of  lumber,  unless  you 
believe  from  the' evidence  that  the  danger  or  risk,  if  any,  was  so  patent 
or  obvious  that  an  ordinarily  prudent  person  would  have  declined  to 
have  helped  to  carry  said  piece  of  lumber  under  the  facts  and  circum- 
stances of  the  case."  No  complaint  is  urged  in  the  brief  against  that 
subdivision  of  the  charge  by  appellant.  The  issues  in  the  case  were 
fully  submitted  and  were  decided  by  the  jury  against  the  contentions 
of  appellant.    The  evidence  sustains  the  verdict. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Cane  Belt  Railroad  Company  v.  J.  L.  Ridoeway. 

Decided  January  26,  1905. 

1. — ^Eailway  in  Street — ^Injiuy  to  Adjoining  Property — ^Vendor  and  Vendee — 
SitoppeL 

Where  a  land  company,  granting  to  defendant  a  right  of  way  in  a  street, 
also  owned  the  property  adjoining,  and  subsequently  sold  it  to  plaintiff  with  a 
stipulation  in  the  deed  that,  "By  accepting  this  conveyance  the  said  James  L. 
Ridgeway  hereby  agrees  that  the  Cane  Belt  Railroad  Company  may  use  said  ave- 
nue J  for  a  right  of  way,"  such  company  having  assumed  authority  to  grant  the 
right  of  way,  and  having,  for  a  valuable  consideration,  done  so,  was  estopped  to 
recover  for  injury  to  the  adjoining  property  caused  by  the  proper  and  legitimate 
use  of  the  street  for  the  purposes  stated  in  the  grant,  irrespective  of  whether  the 
street  had  ever  been  dedicated  and  accepted  for  public  use  or  not,  and  its  vendee, 
plaintiff,  who  purchased  with  notice  of  defendant's  rights  under  the  contract,  was 
likewise  estopped. 

8. — Same— Temporary  Injury  to  Property — Huisanoe— Keasure  of  Damages. 

But  for  the  negligent  construction  and  maintenance,  for  a  time,  of  a  ditch 
in  the  street,  whereby  a  nuisance  was  created,  due  to  water  standing  and  stag- 
nating in  front  of  the  property,  plaintiff  could  recover,  the  measure  of  damages 
being  the  depreciation  in  the  rental  value  of  the  property  during  the  continuance 
of  the  nuisance. 

8. — Huisanoe— Temporary  Damage — ^Xeasnre  of  Damages — ^Evidenoe. 

Where  the  injury  to  property  is  merely  temporary,  affecting  its  rental  value 
during  the  continuance  of  a  nuisance,  evidence  of  the  difference  in  market  value 
before  and  after  the  creation  of  the  nuisance  was  improper. 

Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  Wells  Thompson. 

J.  Lane  and  E.  F.  Higgins,  for  appellant. — 1.  Appellee  having  ac- 
quired title  to  his  lots  with  full  knowledge  of  appellant's  rights  to  use 
and  occupy  Avenue  J  as  a  right  of  way,  and  subject  to  its  right  to  so 
use  and  occupy  the  same  by  a  clause  to  that  effect  inserted  in  his  deed, 
was  barred  and  estopped  from  recovering  for  any  depreciation  in  value 
arising  out  of  such  use  and  occupancy  alone.  Bailway  Co.  v.  Adams, 
58  Texas,  482;  Railway  Co.  v.  Pape,  62  Texas,  313;  Bailway  Co.  v. 
Richards,  32  8.  W.  Rep.,  96;  Railway  Co.  v.  Ijongorio,  25  S.  W.  Rep., 
1020;  Railway  Co.  v.  Rowland,  70  Texas,  302;  Pierce  oti  Railroads,  174; 
Mills  on  Em.  Domain,  par.  216;  Lewis  on  Em.  Domain,  par.  567; 
Dearborn  v.  Boston,  etc.,  Ry.  Co.,  24  N.  H.,  179,  186. 

That  an  abutter  who  consents  to  the  occupation  is  estopped,  see  Mer- 
chants, etc.,  V.  Chicago,  etc.,  Ry.  Co.,  79  la.  614,  44  N.  W.  Rep.,  900; 
White  V.  Manhattan  Ry.  Co.,  139  N.  Y.,  13,  34  N.  E.  Rep.,  887,  and  8 
Am.  R.  R.  &  Corp.  Rep.,  739;  Herzogg  v.  N.  Y.  El.  Ry.  Co.,  76  Hun, 
486,  27  N.  Y.  Supp.,  1034. 

ITiat  Ridgeway  would  be  estopped  irrespective  of  the  clause  in  his 
deed  by  reason  of  the  estoppel  of  his  grantor  Swickhimer,  see  Stacv  v. 
Henke  &  Pillot,  74  S.  W.  Rep.,  925;  Haskell  v.  New  Bedford,  108  Mass., 
208 ;  Conabur  v.  N.  Y.  Central  Ry.  Co.,  84  Hun,  34,  32  N.  Y.  Sup.,  6. 

2.  A  railway  company  is  not  required  to  prevent  water  from  standing 
in  ditch  along  its  right  of  way.    Dobbins  v.  Railway  Co.,  91  Texas,  60, 
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3.  The  pleadings  of  plaintiff  treating  the  damages  complained  of 
as  of  a  permanent  nature  and  the  testimony  conclusively  showing  that 
the  only  damage,  if  any,  which  plaintiff  was  entitled  to- recover  was  all 
of  a  temporary  nature,  and  there  being  no  testimony  by  which  the  Jury 
could  estimate  the  amount  of  such  temporary  damage,  defendant  was 
entitled  to  a  judgment.  City  of  San  Antonio  v.  Mackev's  Est.,  54  S. 
W.  Bep.,  33 ;  City  of  San  Antonio  v.  Mackey,  36  S.  W.  Rep.,  760 ;  Baugh 
V.  Railway  Co.,  80  Texas,  56 ;  Bailway  Co.  v.  Limberger,  88  Texas,  87 ; 
Bosenthal  v.  Bailway  Co.,  79  Texas,  325. 

4.  The  facts  upon  this  issue  showing  conclusively  that  the  damages 
were  temporary  the  jury  should  have  been  so  instructed.  City  of  San 
Antonio  v.  Mackey's  Estate,  64  S.  W.  Bep.,  33 ;  Citv  of  San  Antonio  v. 
Mackey,  36  S.  W.  Bep.,  760;  Baugh  v.  Bailway  Co.,^80  Texas,  66;  Bail- 
way  Cb.  v.  Limberger,  88  Texas,  87. 

W.  S.  Holman  and  T.  H.  Ridgeway,  for  appellee. — 1.  Avenue  "J*' 
having  been  dedicated  as  a  public  street  prior  to  the  acquisition  of  the 
pretended  rights  by  appellant  to  use  same  as  a  right  of  way  and  prior 
to  the  acquisition  of  said  lots  by  appellee,  the  title  to  said  avenue,  by 
said  dedication,  passed  into  the  public  and  beyond  the  control  of  the 
Bay  City  Town  Company  and  D.  Swickhimer  and  no  righir  to  use  said 
Avenue  ''J"  as  a  right  of  way  passed  to  appellant  by  said  contract  with 
said  parties  and  the  clause  in  appellee's  deed  was  void  and  did  not  inure 
to  the  benefit  of  appellant.  City  of  Corsicana  v.  Zom,  9  Texas  Ct.  Bep., 
298,  983,  and  cases  cited;  City  of  Corsicana  v.  Anderson,  9  Texas  Ct. 
Rep.,  65,  and  cases  cited.  Heitz  v.  St.  Ijouis,  110  Mo.,  681,  19  S.  W. 
Rep.,  735;  Meir  v.  Cable  Co.,  19  Pac.  Bep.,' 610. 

As  to  subsequent  purchasers  suing  for  damages  to  land  .occurring  to 
land  prior  to  their  purchase,  see  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Pfeuffer,  56  Texas,  73;  Bailway  v.  Hunnicut,  18  Texas  Civ.  App.,  313; 
Hays  V.  Bailway,  62  Texas,  400. 

PLEASANTS,  Associate  Justice. — This  is  an  action  to  recover 
damages  brought  by  appellee  against  appellant.  Plaintiff's  amended 
petition,  upon  which  the  cause  was  tried  in  the  court  below,  alleges  that 
plaintiff  is  now  and  has  been  since  April  20,  1901,  the  owner  of  lots 
numbers  seven  (7)  to  twelve  (12)  in  block  one  hundred  and  twenty- 
seven  (127)  in  the  town  of  Bay  City,  said  lots  fronting  three  hundred 
(300)  feet  on  Avenue  J  in  said  town.  That  the  property  is  used  as  his 
homestead  and  he  has  valuable  improvements  thereon;  that  Avenue  J 
for  a  long  time  prior  to  April  20,  1901,  was  a  public  street  in  the  town 
of  Bay  City,  and  that  by  reason  of  his  ownership  of  the  aforesaid  lots 
abutting  thereon,  he  had  an  easement  in  Avenue  J  and  the  right  to  the 
free  use  thereof ;  that  during  the  month  of  June,  1902,  appellant  con- 
structed its.  railroad  through  the  town  of  Bay  City,  using  Avenue  J  as  a 
right  of  way,  and  ever  since  that  date  it  has  continued  to  so  use  the  same, 
operating  daily  its  trains  and  locomotives  thereon,  in  front  of  his  prop- 
erty making  great  noises  in  front  of  and  in  the  vicinity  of  his  property 
and  emitting  large  quantities  of  smoke  and  cinders  thereon,  and  further 
alleging  that  during  the  month  of  June  or  July,  1902,  appellant  con- 
structed a  ditch  along  its  track  in  front  of  his  said  property  which 
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prevented  ingress  and  egress  to  and  from  the  same  with  vehicles,  carried 
away  dirt  which  it  removed  therefrom  and  concerted  it  to  its  own  use 
and  benefit,  and  by  the  digging  of  said  ditch  diverted  large  quantities 
of  water  down  said  ditch  which  accumulated  north  and  west  of  the  town 
of  Bay  City,  and  which  came  from  ric3  fields  north  and  west  of  said 
town,  which  water  coming  from  the  rice  fields  was  filthy  and  impure 
and  stood  in  pools  in  said  ditch  in  front  ox  plaintiff's  property,  and 
stagnated  and  polluted  the  air,  rendering  the  property  unhealthy  and 
lessening  its  value. 

It  is  further  alleged  that  the  proper  and  legitimate  use  of  Avenue  J 
by  the  defendant  as  a  right  of  way  did  not  require  the  digging  of  said 
ditch  and  that  the  digging  of  same  hal  c'l verted  the  natural  flow  of  the 
water  and  caused  it  to  accumulate  in  front  of  plaintiff's  property ;  that 
by  reason  of  said  wrongful  acts  of  defendant  said  property  had  been 
damaged  and  lessened  in  value  and  plaintiff  had  been  interrupted  and 
molested  in  his  use  and  occupation  thereof  to  his  damage  in  the  sum  of 
$1,500. 

In  bar  of  plaintiff's  action  the  defendant  pleaded  general  demurrer, 
special  exceptions  to  plaintiff's  petition,  general  denial,  and  by  special 
plea  averred  that  Avenue  J  was  not  a  public  street,  and  if  any  offer  to 
dedicate  the  same  as  a  public  street  had  ever  been  made  by  the  legal 
owners  thereof,  that  prior  to  its  acceptance  as  a  public  street  by  the 
public,  or  anyone  having  the  right  and  authority  to  accept  the  dedication 
the  said  owners  revoked  the  offer  of  dedication  and  that  by  virtue  of  a 
contract  set  out  in  full  in  defendant's  answer  this  defendant  became  the 
legal  and  equitable  owner  of  the  tract  of  land  designated  as  Avenue  J, 
was  now  the  owner  of  it  and  that  it  acquired  its  rights  therein  long  prior 
to  the  purchase  by  appellee  of  the  premises  described  in  his  petition. 
Defendant  also  interposed  the  further  special  plea  that  the  deed  by  which 
plaintiff  acquired  title  to  said  premises  contained  the  following  clause, 
viz:  "By  accepting  this  conveyance  the  said  James  L.  Ridgeway  hereby 
agrees  that  the  Cane  Belt  Railroad  Company  may  use  said  Avenue  J 
for  a  right  of  way."  That  appellee  acquired  title  to  his  lots  from  D. 
Swickhimer,  the  same  party  from  whom  appellant  acquired  its  right 
and  title  to  Avenue  J  and  that  it  had  been  appropriated  by  defendant  as 
a  right  of  way  at  the  time  appellee  acquired  title  to  liis  said  lots,  and 
that  when  he  did  so  he  had  full  knowledge  of  appellant's  rights  in  and 
to  said  Avenue  J,  and  that  by  the  acceptance  of  said  conveyance  with 
said  provision  therein  contained,  the  appellee  became  barred  and  was 
estopped  from  setting  up  the  demands  made  by  him. 

By  supplemental  petition  appellee  set  up  that  long  prior  to  the  con- 
struction of  the  Cane  Belt  Railroad  through  the  town  of  Bay  City  the 
owners  of  the  soil  had  dedicated  said  avenue  to  the  public  by  making  a 
map  or  plat  of  the  town  with  said  avenue  designated  thereon  placing  the 
said  map  of  record,  selling  lots  with  reference  to  said  map  and  that  prior 
to  the  construction  of  said  railroad  to  said  town,  the  said  avenue  had 
been  traveled  and  used  by  the  public  generally  as  a  public  street,  and  that 
the  right  of  easement  in  said  avenue  as  a  public  street  had  become 
vested  in  the  public  in  general,  the  inhabitants  of  the  town  of  Bay  City, 
in  abutting  property  owners  on  said  avenue,  and  in  future  purchasers  of 
property  in  said  town  and  upon  said  avenue.    To  this  defendant  filed  a 
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replication  denying  the  allegations  contained  in  said  supplemental  peti- 
tion. 

A  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  the  sum  of  $160. 

Plaintiff  is  the  owner  of  the  lots  described  in  his  petition  and  has 

used  and  occupied  them  as  a  homestead  for  several  years.    The  lots  are 

^  situate  on  a  street  known  as  Avenue  J  in  the  town  ^of  Bay  City  and  the 

defendant  railway  company  has  constructed  and  is  maintaining  and 

operating  a  railroad  along  said  street  adjacent  to  plaintiff's  home. 

In  November,  1899,  the  Bay  City  Town  Company  executed  a  written 
contract  by  which  defendant  was  granted  the  right  to  use  Avenue  J  as  a 
right  of  way  for  its  railroad.  At  the  time  this  contract  was  executed 
said  company  owned  the  property  now  owned  and  occupied  by  plaintiff, 
but  the  legal  title  thereto  was  in  D.  Swickhimer,  who  held  it  in  trust 
for  the  benefit  of  the  company.  Plaintiff  purchased  the  property  from 
the  Bay  City  Town  Company  in  March,  1901.  The  deed  by  which 
he  obtained  title  contains  the  following :  "By  accepting  this  conveyance 
the  said  James  L.  Ridgeway  hereby  agrees  that  the  Cane  Belt  Railroad 
Company  may  use  said  Avenue  J  for  a  right  of  way."  The  railroad  was 
constructed  along  Avenue  J  in  June,  1901.  The  ditch  of  which  plaintiff 
complains  was  dug  in  1902.  There  is  testimony  in  the  record  to  tho 
effect  that  the  digging  of  the  ditch  was  not  necessary  to  the  proper  use 
by  the  defendant  of  its  right  of  way  along  said  avenue,  and  that  plaintiff 
has  been  damaged  in  the  use  and  possession  of  his  property  by  the  wrong- 
ful and  negligent  construction  of  said  ditch  by  defendant.  There  is  also 
evidence  showing  that  since  the  filing  of  this  suit  defendant  has  filled  in 
and  reduced  the  size  of  the  ditch  and  that  as  it  is  now  maintained  it 
causes  plaintiff  no  damage. 

These  facts  show  that  the  appellee  has  no  cause  of  action  against 
appellant  for  any  damages  that  may  have  been  caused  his  property  by 
the  construction  and  operation  of  appellant's  road  along  Avenue  J. 

The  question  as  to  whether  Avenue  J  was  a  public  street  at  the  time 
appellant  was  granted  the  right  to  its  use  by  the  Bay  City  Town  Company 
is  immaterial.  The  town  company  at  that  time  owned  the  property 
now  owned  by  plaintiff,  for  injury  to  which  damages  are  sought  to  be 
recovered  in  this  suit,  and  whether  it  had  the  right  to  grant  the  use  of 
the  avenue  or  not  it  assumed  such  authority  and  for  a  valuable  con- 
sideration executed  a. contract  granting  appellant  a  right  of  way  over 
said  avenue.  Having  thus  contracted  with  appellant  it  could  not  as 
the  owner  of  property  adjoining  the  avenue  recover  damages  for  injury 
to  said  property  caused  by  appellant^s  legitimate  and  proper  use  of  the 
street  for  the  purposes  stated  in  the  grant.  (Houston  &  E.  T.  Ry.  Co. 
v.  Adams,  58  Texas,  482.)  The  town  company  having  no  right  to  re- 
cover damages  for  such  injury  to  the  property  its  vendee  would  acquire 
none  unless  he  bought  without  notice  of  appellant's  rights  under  its 
contract.  As  shoA\Ti  in  the  above  statement  of  the  facts  the  deed  by  which 
appellee  obtained  title  to  the  land  recites  that  appellant  had  the  right 
to  use  the  avenue  for  a  right  of  way  and  expressly  subjects  the  title 
conveyed  by  said  deed  to  such  use. 

Appellee,  under  the  facts  shown  by  the  record,  could  only  recover  the 
damages  he  has  sustained  by  reason  of  the  alleged  negligent  construction 
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and  maintenance  by  appellant  of  the  ditch  complained  of  in  the  petition. 
If  this  ditch  was  constructed  and  maintained  as  claimed  by  appellee  it 
was  a  nuisance  for  which  the  appellant  is  answerable  in  damages.  The 
evidence  shows  that  the  injury  to  appellee's  property  caused  by  the  ditch 
was  temporary.  Such  being  the  character  of  the  injury  the  proper 
measure  of  damage  therefor  was  the  depreciation  in  the  rental  value  of 
the  property  during  the  time  the  nuisance  existed.  (City  of  San  Antonio 
V.  Mackey's  Estate,  22  Texas  Civ.  App.,  145,  54  S.  W.  Rep.,  33 ;  Baugh 
V.  Railway  Company,  80  Texas,  56;  San  Antonio,  R.  T.  Ry.  Co.  v. 
Limburger,  88  Texas,  87.) 

Prom  the  rules  of  law  above  announced  it  follows  that  appellee  should 
not  have  been  permitted  to  prove  the  difference  in  the  market  value  of 
his  property  before  and  after  the  construction  of  appellant's  road  along 
Avenue  J,  and  the  assignment  of  error  complaining  of  the  ruling  of 
the  trial  court  in  admitting  such  evidence  must  be  sustained. 

The  court  instructed  the  jury  that  the  defendant  had  the  right  to 
use  Avenue  J  as  a  right  of  way  and  that  plaintiff  could  not  recover  for 
injury  to  his  property  caused  by  such  use  in  a  proper  manner.  This 
charge  being  unquestionably  a  correct  application  of  the  law  to  the 
facts  in  evidence  we  can  not  understand  upon  what  theory  the  evidence 
as  to  the  depreciation  in  the  value  of  the  property  caused  by  the  con- 
struction of  the  road  was  admitted. 

If  there  was  any  evidence  to  sustain  a  finding  that  the  injury  to 
appellee's  property  caused  by  the  digging  of  the  ditch  was  of  a  peTmanent 
character  the  difference  in  the  market  value  of  the  property  before  and 
after  the  construction  of  the  ditch,  which  was  dug  a  year  or  more  after 
the  road  was  built,  and  not  such  value  before  and  after  the  construction 
of  the  road  would  be  the  proper  measure  of  damages. 

As  before  stated,  we  do  not  think  the  evidence  raises  the  issue  of 
permanent  damage  to  appellee  by  the  construction  of  the  ditch  and  that 
issue  ought  not  to  have  been  submitted  to  the  jury. 

We  do  not  deem  it  necessary  to  consider  the  assignments  of  error  in 
detail,  the  above  statement  of  the  general  rules  of  law  applicable  to  the 
case  made  by  the  evidence  sufficiently  indicates  which  of  the  remaining 
assignments  should  be  sustained. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Southern  Car  Manufacturing  and  Supply  Company  v.  Soullin- 
Gallagher  Iron  and  Steel  Company. 

Decided  January  27,  1906. 

1. — Orders  for  Goods — Kescission  of  Contract. 

Orders  made  at  different  times  were  not  parts  of  the  same  contract,  a  breach 
of  a  part  of  which  would  authorize  a  rescission  of  the  whole. 

8. — Same — Same — Goods  Not  Delivered. 

In  an  action  on  an  account  for  goods  delivered,  and  other  orders  filled  but 
not  delivered,  an  allegation  that  they  were  not  delivered  because  defendant  re- 
fused to  accept  them  was  not  sustained,  nor  a  recovery  authorized  by  testimony 
of  the  officers  of  plaintiff  that  the  goods  were  not  delivered  because  the  previous 
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account  had  not  been  settled,  and  a  letter  from  plaintiff,  notifying  defendant  that 
all  work  on  his  orders  was  suspended  until  settlement  of  the  other  account. 

Appeal  from  the  County  Court  of  Jefferson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

W.  M.  Crook  and  R.  C.  Harris,^  for  appellant — 1.  As  a  rule  it  takes 
both  parties  to  a  contract  to  rescind  it,  just  as  it  took  both  to  make  it 
in  the  beginning;  but  an  exception  to  this  rule  is  in  a  case  where  the 
goods  are  being  manufactured  to  order  for  a  special  purpose,  where  a 
revocation  by  either  party  must  be  acquiesced  in  as  a  rescission  by  the 
other  so  that  he  may  make  his  damage  as  little  as  possible.  Tufts  v. 
Lawrence,  77  Texas,  526;  Sonka  v.  Chatham,  2  Texas  Civ.  App.,  312. 

2.  The  court  erred  in  its  second  conclusion  of  law  in  finding  that 
some  time  shortly  after  January  16,  1903,  or  within  a  few  days  thereof, 
the  defendant  breached  its  contract  and  refused  to  accept  said  unde- 
livered goods  and  refused  to  pay  for  any  of  said  goods  in  whole  or 
in  part;  said  conclusion  being  contrary  to  the  law  and  evidence  and  being 
wholly  unsupported  by  the  evidence.  We  presume  the  evidence  relied 
ttpon  by  the  court  to  support  the  second  conclusion  of  law,  is  the  letter 
of  appellant  to  appellee  dated  January  16,  1903,  which  doubtless  reached 
appellee  a  few  days  after  that  date ;  since  this  is  the  only  communication 
between  them  of  about  that  time ;  but  this  letter  is  not  a  refusal  to  accept 
the  goods.  To  have  the  effect  of  breaking  a  contract  the  expression  of  an 
intention  to  abandon  must  be  a  distinct  and  unequivocally  absolute  re- 
fusal to  perform  the  promise.  Kilgore  v.  North  Texas  Edl.  Society, 
90  Texas,  142,  37  S.  W.,  599,  and  the  authorities  there  cited;  Mo- 
Mechen  v.  Hubbard,  69  S.  W.  Rep.,  919. 

O'Brien,  John  &  O'Brien  and  L.  B.  da  Ponte,  for  appellee. — Where  the 
seller  has  delivered  a  part  of  the  goods  ordered  in  an  open  account  and 
the  buyer  has  defaulted  in  the  payment  therefor,  a  letter  from  the  seller 
to  the  buyer  notifying  him  that  work  has  been  stopped  on  his  unfinished 
orders  will  not  be  held  to  be  a  rescission  of  the  contract.  Steinlein  v. 
Blaidsell,  44  S.  W.  Rep.,  200;  Younger  v.  Welsh,  22  Texas,  426;  Kil- 
gore V.  Assn.,  90  Texas,  139;  Sonka  v.  Chatham,  21  S.  W.  Rep.,  948. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee, a  Missouri  corporation,  against  appellant,  a  Texas  corporation, 
to  recover  upon  an  account  for  goods  sold  and  delivered. 

Plaintiff,  by  its  amended  petition  upon  which  the  cause  was  tried 
in  the  court  below,  seeks  to  recover  from  the  defendant  the  sum  of 
$346.88  alleged  to  be  due  upon  an  open  account  for  certain  castings 
manufactured  for  defendant  and  sold  and  delivered  to  it  on  the  30th  day 
of  September,  1902,  and  on  divers  days  thereafter,  and  the  further  sum 
of  $431.38  for  castings  manufactured  under  order  of  defendant  for  a 
special  purpose,  but  which  it  is  alleged  were  not  delivered  for  the  reason 
that  the  defendant  wrongfully  refused  to  receive  or  accept  the  same  at 
all  times  since  their  manufacture  though  plaintiff  was  at  all  times  ready 
and  willing  to  deliver  same  and  would  have  done  so  but  for  the  fact 
VoL  XXXVIII.  Civil— a.- 
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that  it  was  notified  by  the  defendant  that  it  would  not  receive  the  same 
nor  pay  the  freight  thereon  as  it  had  agreed  to  do.  It  is  further  alleged 
that  the  goods  which  defendant  had  refused  to  accept  having  been 
manufactured  from  special  patterns  for  a  special  purpose  have  no  market 
value,  and  recovery  is  asked  for  the  full  amount  which  defendant  had 
agreed  to  pay  therefor. 

The  defendant  excepted  generally  and  specially  to  the  petition  and 
answered  by  general  denial  and  by  special  plea  in  which  it  is  averred  that 
the  goods  for  which  plaintiff  claims  the  sum  of  $431.38  were  not  delivered 
by  plaintiff  according  to  contract;  that  said  goods  were  ordered,  if  at 
all,  which  defendant  denies,  at  different  times  from  September  13  to 
November  7,  1902,  and  if  plaintiff  ever  offered  to  deliver  same  it  was 
not  until  January  12,  1903,  which  was  an  unreasonable  time  after  the 
order  was  given. 

The  trial  in  the  court  below  without  a  jury  resulted  in  judgment  in 
favor  of  plaintiff  for  $638.78,  $346.88  of  said  amount  being  the  value  of 
the  goods  delivered  to  defendant,  and  the  balance  being  the  reasonable 
cost  of  the  manufacture  of  the  goods  ordered  by  defendant  but  not 
delivered,  less  certain  credits  for  overcharge  and  for  the  market  value 
of  the  goods  at  the  time  defendant  is  alleged  to  have  refused  to  receive 
them. 

It  is  admitted  by  appellant  that  the  judgment  against  it  for  the 
$346.88  claimed  by  plaintiff  for  goods  sold  and  delivered  to  it  is  correct, 
but  it  is  contended  that  there  is  no  evidence  to  sustain  the  finding  of 
the  trial  court  that  appellant  ever  refused  to  receive  the  goods  for  which 
the  sum  of  $431.38  was  claimed,  and  none  of  said  goods  having  been 
delivered  to  it  plaintiff  was  not  entitled  to  recover  any  part  of  the  sum 
claimed  therefor. 

The  special  order  goods  which  were  not  delivered  were  ordered  by 
defendant  in  November,  1902,  to  be  delivered  as  soon  as  they  could  hie 
manufactured  and  shipped.  This  order  was  given  after  the  orders  for 
the  goods  which  were  delivered.  The  terms  upon  which  the  goods  were 
ordered  were  that  they  should  be  paid  for  on  the  first  of  the  month 
after  they  were  shipped. 

On  December  10th  appellee  wrote  appellant  the  following  letter: 

"Southern  Car  Manufacturing  and  Supply  Co.,  Beaumont,  Texas. 

Gentlemen.  We  wrote  you  on  November  18,  and  again  on  December 
1st,  in  regard  to  the  settlement  of  your  account,  and  we  feel  that  you 
are  not  treating  us  right  about  this.  You  do  not  even  reply  to  our 
letters.  In  view  of  the  above  facts  we  hereby  notify  you  that  we  have 
stopped  work  on  all  your  orders  awaiting  settlement  of  your  account. 

Yours  very  truly, 
ScuUin-Gallagher  Iron  and  Steel  Co., 

By Sec.  and  Treas."' 

On  December  29,  1902,  the  president  of  the  appellant  company  re- 
plied to  this  letter  stating  that  he  had  been  from  home  adjusting  ac- 
counts due  his  company  and  for  that  reason  had  not  answered  sooner. 
He  further  stated  that  appellant  company  expected  to  collect  several 
large  accounts  due  them  about  the  first  of  the  next  month  and  that  it 
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would  then  settle  its  account  with  appellee.  Nothing  is  said  in  this 
letter  in  regard  to  the  goods  which  had  not  been  shipped  by  appellee. 
On  January  16,  1903,  appellant  wrote  appellee  as  follows: 

"Beaumont,  Texas,  January  16,  1903. 
The  Scullin-Gallagher  Iron  &  Steel  Co.,  St.  Louis,  Mo. 

We  have  just  succeeded  in  making  an  adjustment  of  a  very  large 
amount  of  money,  having  secured  draft  in  New  York  for  same,  and  this 
will  enable  us  to  make  settlement  with  you  about  the  20th  of  the  month. 
Will  you  please  send  us  exact  status  of  the  account?  As  we  understand 
it,  the  bills  rendered  up  to  date  are  all  that  we  owe  you.  I  do  not 
understand  that  any  of  the  subsequent  orders  we  sent  you  have  been 
filled,  and  I  hope  not,  as  we  have  disposed  of  our  shop  and  will  not  do 
any  manufacturing  for  some  time.  Of  course,  if  you  have  some  of  the 
castings  on  hand,  and  will  advise  us  what  they  are,  we  will  take  care 
of  them,  but  we  much  prefer  not  to  take  them  as  we  are  out  of  the 
manufacturing  business  and  hope  that  the  statement  rendered  covers  the 
entire  account  against  us. 

Your  prompt  reply  will  be  appreciated,  and  we  regret  much  more 
than  we  can  express  to  you  the  conditions  which  have  prevented  us 
making  this  settlement  before. 

Yours  truly, 

J.  A.  Wiggs,  Jr.,  Pres.'' 

The  goods  were  never  shipped,  but  an  invoice  or  statement  showing 
the  several  articles  and  their  value  as  claimed  by  appellee  was  sent  to 
appellant  on  January  21,  1903.  All  of  the  officers  and  employes  of 
appellee  company  who  testified  in  the  case  say  that  these  goods  were  not 
shipped  to  appellant  because  it  had  failed  to  pay  for  the  goods  previously 
shipped. 

We  think  this  evidence  wholly  fails  to  sustain  the  allegation  of  the 
petition  that  the  goods  were  not  shipped  because  appellant  refused  to 
receive  them.  On  the  contrary  the  letter  of  January  16,  which  was 
the  last  communication  from  appellant  to  appellee  on  the  subject,  while 
expressing  the  hope  that  the  order  for  the  manufacture  of  the  goods 
had  not  been  executed,  declared  the  willingness  of  appellant  to  accept 
and  pay  for  such  of  the  goods  as  had  been  manufactured,  and  there  is 
nothing  in  the  evidence  to  show  that  appellant  was  not  willing  to  ac- 
cept and  pay  for  them  if  they  had  been  shipped  to  it.  The  contract 
under  which  the  goods  were  ordered  provided  that  they  were  not  to  be 
paid  for  until  the  Ist  of  the  month  after  they  were  shipped,  and  ap- 
pellee was  not  entitled  to  recover  the  price  of  the  goods  without  showing 
a  delivery  or  a  refusal  on  the  part  of  appellant  to  accept  them.  The 
fact  that  appellant  had  not  paid  for  the  goods  previously  ordered  does 
not  affect  the  question.  The  orders  were  made  at  different  times,  and 
were  not  parts  of  one  and  the  same  contract,  the  breach  of  a  part  of 
which  by  the  appellant  would  authorize  the  appellee  to  rescind  the 
whole.  (Baird  v.  Ratcliffe,  10  Texas,  81 ;  Streeper  v.  Prieburg,  Klein 
&  Co.,  3  App.  Cases,  240;  Tucker  v.  Billing,  6  Pac.  Rep.,  554;  Mechem 
on  Sales,  sec.  1165.) 

The  judgment  of  the  court  below  is  affirmed  for  the  sum  of  $348.88 
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the  value  of  the  goods  delivered  to  appellant,  the  remainder  of  the  judg- 
ment which  is  based  upon  the  claim  for  the  goods  not  delivered  is  re- 
versed and  judgment  here  rendered  that  appellee  take  nothing  on  such 
claim. 

Affirmed  in  part    Reversed  and  rendered  in  part. 


Colorado  Canal  Company  v.  Dennis  &  Hugely. 

Decided  January  27,  1906. 

Lease — ^Description — ^Mistake — ^Pleading. 

In  an  action  against  a  lessor  for  failing  to  furnish  water  for  irrigation  of 
the  leased  land,  according  to  contract,  a  petition  was  not  subject  to  exception 
which  alleged  mistake  in  the  description  of  the  land  given  in  the  instrument,  and 
gave  a  sufficient  description  thereof,  alleging  that  the  land  so  described  was  that 
intended  to  be  leased  and  actually  delivered  to  and  planted  by  plaintiff. 

Error  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  Wells  Thompson. 

Oaines  &  Corbett  and  Holland  &  Holland,  for  appellant. 

lAnn  &  Austin,  for  appellees. 

GILL,  Associate  Justice. — Dennis  &  Eugely,  a  partnership,  sued 
the  appellant,  an  irrigation  company,  for  damages  for  breach  of  contract 
to  furnish  water  for  the  proper  irrigation  of  lands  planted  by  them  in 
rice  for  that  year. 

The  contract  was  attached  to  the  petition  as  an  exhibit  and  its  execu- 
tion by  the  company  was  not  denied.  The  land  leased  to  the  partnership 
to  be  planted  in  rice  was  described  in  the  contract  in  the  following  terms : 
"350  acres  of  land  situated  in  a  part  of  John  Duncan  survey  and  lot  2, 
block  3,  I.  &  6.  N.  Ey.  survey.'^  Plaintiffs  alleged  that  by  mutual 
mistake  the  description  was  so  written  but  that  the  land  intended  to  be 
leased  and  covered  by  the  contract  and  which  was  actually  leased,  de- 
livered to  them  and  planted  in  rice  was  "350  acres  comprised  of  lots  2, 
3  and  4,  block  3,  I.  &  6.  N.  Ry.  survey  and  a  portion  of  the  H.  Gosling 
survey  adjoining,  situate  31/2  miles  east  from  Bay  City  in  Matagorda 
County,  Texas,  along,  adjoining  and  contiguous  to  the  canal  and  laterals 
of  defendant  company." 

To  this  description  the  company  interposed  a  special  exception  on 
the  ground  that  it  was  insufficient  to  require  them  to  answer  or  to  ap- 
prise them  of  what  lands  the  plaintiffs  complained  as  against  them.  The 
court  overruled  the  exception  and  the  cause  proceeded  to  trial  and 
judgment  for  plaintiffs.  The  cause  is  here  on  appeal  of  the  company 
which  complains  among  other  things  of  the  action  of  the  court  in  over- 
ruling the  exception. 

The  record  contains  neither  statement  of  facts  nor  bills  of  exception. 

We  are  of  opinion  the  ejrception  was  properly  overruled.    The  descrip- 
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tion  in  the  petition  was  fuller  than  that  in  the  contract  of  lease.  As  to 
the  lots  named  it  was  certainly  sufiScient.  To  this  description  was  added 
the  allegation  that  the  land  concerning  which  the  suit  was  brought  was 
the  land  leased  bv  the  company  to  plaintiffs  for  that  year,  the  land  which 
was  actually  delivered  to  them  by  the  company  and  of  which  they  were 
then  in  possession  and  which  they  had  actually  planted  in  rice  for  the 
year  named. 

It  is  manifest  that  such  description  could  easily  have  been  applied  to 
the  ground  and  was  ample  to  put  defendant  on  notice  of  what  it  had  to 
meet. 

Without  discussing  the  remaining  assignments  in  detail  we  hold  that 
those  which  require  our  consideration  are  without  merit  and  the  others 
can  not  be  determined  <n  the  absence  of  a  statement  of  facts.  The  judg- 
ment is  affirmed. 

Afflrtned. 


CiTT  OF  Port  Worth  v.  Zane  Cetti,  Executor. 

Decided  January  28,  1905. 

Iw— ]^edl0ati<m  of  streets— Aoqulescenoe — ^iBsue  Kaiged. 

C.  sold  a  tract  of  six  acres  lying  within  the  limits  of  a  city  to  P.,  reserving 
a  ▼endor'a  lien  thereon.  P.  laid  off  the  tract  into  lots,  blocks,  streets  and  alleys, 
throwing  the  streets  open  to  the  public  and  selling  lots  fronting  thereon,  and  this 
was  done  with  the  knowledge  of  C,  who  made  no  objection  thereto.  Afterwards 
C.  foreclosed  his  lien,  and  at  the  foreclosure  sale  bought  in  the  entire  tract  as 
originally  sold,  and,  undertaking  to  disregard  the  dedication  of  the  streets, 
brooght  suit  against  the  city  and  a  street-ear  company  to  recover  the  ground  cov- 
ered by  one  of  the  streets.  Held,  that  evidence  showing  these  facts  was  suffi- 
cient to  raise  the  issue  of  a  dedication  of  the  street,  and  acquiescence  therein  by 
G.«  and  it  was  error  for  the  court  to  instruct  a  verdict  in  Cs  favor. 

24    Bnma    Aooeytanee  by  City. 

The  acts  of  the  city  in  improving  the  streets  and  alleys,  and  laying  water 
mains  therein,  manifested  an  acceptance  such  as  would  ripen  into  an  indefeasible 
right  if  not  legally  interrupted  in  due  time. 

8. — Same — ^Repudiation. 

The  fact  that,  after  the  foreclosure  sale,  the  city  assessor  and  board  of 
equalization,  at  the  instance  of  C,  accepted  from  him  a  rendition  of  the  prop- 
erty as  a  solid  block  of  six  acres  of  land,  did  not  conclusively  show  a  repudiation 
by  the  city  of  the  dedication  of  the  streets,  it  not  appearing  that  the  power  to 
repudiate  was  vested  in  those  officers. 

1-^ame— Eights  of  Third  Parties. 

A  repudiation  by  the  city  of  the  dedication  would  not  be  conclusive  upon  thp 
rights  of  parties  who  had  purchased  lots  from  P.  on  the  strength  of  the  dedica- 
tion. 

Appeal  from  the  District  Court  of  Tarrant.    Tried  below  before  Hon. 
Irby  Dunklin. 

E.  C.  Orrick  and  Matlock,  Miller  &  Dycus,  for  appellants. — 1.  The 
assent  of  the  owners  of  land  to  the  use  by  the  public  of  property  may 
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be  presumed  f Fom  the  public  use,  and  the  knowledge  by  such  owner  of 
the  use.  Missouri,  etc.,  Ey.  Co.  v.  Lee,  70  Texas,  499;  Oswald  v. 
Grenet,  22  Texas,  94;  Richardson  v.  City  of  Dallas,  16  S.  W.  Rep.,  622; 
McKey  v.  Village  of  Hyde  Park,  134  U.  S.,  84,  33  Law  Ed.,  864;  City 
of  Cincinnati  v.  White,  6  Pet.,  440;  Barclay  v.  Howell,  6  Pet.,  512; 
Duncomb  v.  Powers  (la.),  39  N.  W.  Rep.,  261;  State  v.  Birmingham 
(la.),  38  N.  W.  Rep.,  1210;  Town  of  Marion  v.  Skillman  (Ind.),  26 
N.  E.  Rep.,  677;  Wilson  v.  Hall  (Utah),  24  Pac.  Rep.,  799;  Schwerdelt 
V.  Placer  Co.  (Cal.),  41  Pac.  Rep.,  488;  Hanger  v.  City  of  Des  Moines 
(la.),  80  N.  W.  Rep.,  549;  Howard  v.  State  (Ark.),  2  S.  W.  Rep.,  333; 
Onstott  V.  Murray,  22  Iowa,  457. 

2.  That  acceptance  of  taxes,  by  city,  on  the  land  will  not  estop  the 
city  from  claiming  land  as  a  public  street.  La.  lee  Co.  v.  New  Orleans, 
etc.,  9  So.  Rep.,  23;  Ashland  v.  C.  &  N.  W.  Ry.,  80  N.  W.  Rep.,  1103; 
City  of  Frost  v.  Gillean,  61  S.  W.  Rep.,  346. 

3.  The  plaintiff,  as  tfie  o^ner  of  land,  knowing  that  it  is  claimed  by 
the  public  as  a  highway,  that  it  is  traveled  and  worked  as  such,  will  be 
presumed  to  have  assented  to  such  use  where,  in  addittion  to  such  use 
and  knowledge,  it  is  shown  that  interveners  have  purchased  property  and 
made  improvements  with  reference  to  such  land  as  a  public  street.  Cin- 
cinnati V.  White,  6  Pet,  431;  McKev  v.  Village  of  Hvde  Park,  134  TJ. 
S.,  33  L.  E.,  864;  Wilson  v.  Hull,  24  Pac.  Rep.,  799;  Whitaker  v.  Fergu- 
son, 51  Pac.  Rep.,  981 ;  Abbott  v.  Cottage  City,  143  Mass.,  525 ;  Mason 
V.  Sioux  Falls,  51  N.  W.  Rep.,  773. 

Sydney  L,  Samuels,  for  appellee. — 1.  Before  an  owner  can  be  de- 
prived of  his  property  by  a  claim  of  dedication,  there  must  be  some  clear 
and  unequivocal  act  on  his  part  evidencing  an  intent  to  dedicate  same. 
Mere  passive  acquiescence  in  the  use  of  an  unenclosed  and  unimproved 
lot  in  a  town  or  city  by  the  general  public,  who  use  the  same  as  a  high- 
way or  street,  until  such  time  as  he,  the  owner,  may  be  able  and  willing 
to  improve  the  same,  does  not  constitute  a  dedication.  No  one  but  the 
absolute  owner  can  dedicate  land  to  the  public  use  so  as  to  pass  the  fee 
unconditionally.  Ramthun  v.  Half  man,  58  Texas,  551;  De  George 
V.  Goosby  (Texas),  76  S.  W.  Rep.,  66;  Worthington  v.  Wade,  82  Texas, 
28;  Railway  Co.  v.  Montgomery,  85  Texas,  67;  Cunningham  v.  San 
Saba  County  (Texas),  20  S.  W.  Rep.,  941;  McShane  v.  City  of  Moberly, 
79  Mo.,  42 ;  Tucker  v.  Conrad,  103  Ind.,  349 ;  Moore  v.  City  of  Little 
Rock,  42  Ark.,  67;  Landis  v.  Hamilton,  77  Mo.,  554;  Illinois  Ins.  Co. 
V.  Littlefield,  67  111.,  373;  Manrose  v.  Parker,  90  111.,  585;  Smith  v. 
Inge,  80  Ala.,  287;  Dergen  v.  City  of  Lowell,  85  Mass.,  400;  Irwin  v. 
Dixion,  9  Howard  (U.  S.),  30;  Strong  v.  City  of  Brooklyn,  68  N.  Y., 
1;  Goddard's  Law  of  Easements  (Bennett's  Ed'n),  182. 

2.  To  render  a  dedication,  whether  express  or  in  pais,  effectual,  there 
must  be  both  an  intent  of  the  owner  to  dedicate  and  the  dedication  must 
be  accepted  by  the  proper  public  authorities,  and  until  met  by  public 
acceptance  it  is  a  mere  offer  which  the  owner  is  at  liberty  to  withdraw. 
Gilder  v.  City  of  Brenham,  67  Texas,  347 ;  City  of  Galveston  v.  Williams, 
69  Texas,  449. 

3.  Acceptance  of  taxes  estops  city  to  claim  property.  Simplot  v. 
City  of  Dubuque,  49  Iowa,  632 ;  Smith  v.  City  of  Osage,  8  L.  R.  A.,  635. 
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CONNER,  Chief  Justice. — Mrs.  Harriet  E.  Cetti,  appellee's  testa- 
trix and  mother,  owned  six  and  one-fourth  acres  of  land  situated  in  the 
city  of  Fort  Worth,  Texas,  which  she,  acting  by  appellee,  on  January  2, 
1890,  sold  to  B.  E.  McAnulty,  Thomas  Roche  and  A.  M.  Carter  for 
$30,000,  one-fourth  of  which  was  paid  in  cash,  and  notes  were  given  for 
the  balance  payable  in  one,  two  and  three  years  with  the  vendor's  lien 
on  the  premises  sold  to  secure  their  payment.  By  mesne  conveyance 
Drew  Pruit,  on  March  14,  1890,  purchased  the  land,  as  part  of  the 
consideration,  assuming  the  payment  of  the  first  two  notes  to  Mrs. 
Cetti.  On  March  19,  1890,  Pruitt,  having  acquired  other  lands  adjoin- 
ing said  six  and  one-fourth  acres,  joined  with  others  owning  adjacent 
lands,  and  laid  out  what  was  designated  as  the  Grandview  Addition  to 
the  city  of  Fort  Worth,  platting  and  subdividing  the  whole  into  blocks 
and  lote^  streets  and  alleys.  A  strip  of  sixty  feet  wide  by  1026  feet  long 
was  designated  as  Seventh  Avenue.  This  avenue  covers  43  feet  oflf  of  the 
east  end  of  said  Cetti  tract.  On  January  10,  1894,  default  having  been 
made  in  the  payment  of  one  or  more  of  the  promissory  notes  given  to 
Mrs.  Cetti,  she  brought  suit  in  the  District  Court  of  Tarrant  County 
against  the  makers  of  the  notes  and  against  Pruitt,"  who  had  assumed 
payment,  as  stated,  and  against  J.  P.  Woods  who  had  purchased  one  of 
the  lots  into  which  said  six  and  one-fourth  acres  had  been  divided,  abut- 
ting upon  said  Seventh  Avenue,  for  the  amount  due  on  said  notes  and 
for  a  foreclosure  of  the  vendor's  lien  on  said  six  and  one-fourth  acres. 
Judgment  was  rendered  in  Cetti's  favor  March  14,  1894,  for  the  balance 
due,  with  foreclosure  of  the  vendor's  lien  as  prayed  for,  and  on  May  4, 
1894,  an  order  of  sale  having  issued,  said  land  was  sold  and  duly  con- 
veyed to  Mrs.  Cetti.  In  the  petition  for  foreclosure  and  in  the  judgment 
in  her  favor,  and  in  the  sheriff's  sale  to  her,  the  subdivisions  made  by 
Pruit,  as  stated,  were  disregarded,  and  the  suit  now  before  us  was  in- 
stituted by  appellee,  his  mother  having  died  in  the  meantime,  on  Febru- 
ary 7, 1903,  against  the  city  of  Fort  Worth  and  the  Northern  Texas  Trac- 
tion Company,  a  private  corporation,  to  recover  that  portion  of  Seventh 
Avenue  taken  from  said  six  and  one-fourth  acres.  Appellee's  petition 
was  in  two  counts,  the  first  of  which  was  in  the  ordinary  form  of  trespass 
to  try  title.  The  second  was  in  the  nature  of  special  pleadings  in  which 
were  alleged  the  facts  already  stated,  and  it  was  also  averred  that  the 
city  of  Fort  Worth  had  never  accepted  the  dedication,  or  attempted 
dedication,  of  Pruit,  or  if  so,  that  such  acceptance  had  afterwards  been 
waived  and  abandoned,  and  that  the  dedication  by  Pruit  was  "obliterated 
and  become  void"  by  reason  of  the  foreclosure  judgment  and  sale  stated. 
In  March,  1903,  and  in  January,  1904,  numerous  parties  who  had  pur- 
chased lands  out  of  the  Grandview  Addition,  some  of  which  abutted  upon 
said  Seventh  Avenue,  intervened  and  answered  in  substance  that  the 
land  in  question  was  a  public  highway,  and  by  the  dedication  of  Pruit 
had  been  set  apart  to  public  use  as  a  street;  that  said  dedication  had 
been  recognized  and  ratified  by  appellee  and  his  testatrix;  that  the  city 
of  Fort  Worth  had  recognized  the  strip  of  land  in  question  as  a  public 
street,  and  that  it  was  in  fact  such  by  its  long  continued  use,  interveners 
pleading  the  statutes  of  limitation  of  five  and  ten  years.  The  city  of 
Fort  Worth  adopted  the  pleadings  of  the  interveners,  setting  up  in  sub- 
stance the  same  defense.     The  trial  was  before  a  jury,  and  the  court, 
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after  the  introduction  of  the  evidence,  gave  a  peremptory  instruction  to 
find  for  appellee,  which  was  done,  and  judgment  in  appellee's  favor  ac- 
cordingly rendered,  hence  this  appeal. 

Numerous  assignments  of  error  are  presented,  and  the  degree  of  learn- 
ing and  research  manifested  by  counsel  for  the  respective  parties  is  not 
only  commendable,  but  has  also  been  of  great  assistance  to  us;  but  in 
our  disposition  of  the  case  we  shall  devote  ourselves  principally  to  those 
assignments  under  which  it  is  insisted  on  the  one  hand  and  denied  on 
the  other  that  the  court  was  in  error  in  giving  a  peremptory  instruction, 
because  the  evidence  was  sufficient  to  raise  the  issues,  (1)  of  an  implied 
dedication  on  the  part  of  appellee  and  his  testatrix  of  the  land  in  con- 
troversy as  a  street  or  highway  of  the  city  of  Fort  Worth.  (2)  That 
appellee  and  his  testatrix  have  ratified  the  dedication  made  by  Pruit; 
and  (3)  that  the  land  in  controversy  has  become  a  public  highway,  by 
reason  of  its  continued  and  public  use,  under  the  statutes  of  limitation 
of  five  and  ten  years. 

That  streets,  roads  and  highways  may  be  established  in  any  one  or 
more  of  these  ways  has  been  so  thoroughly  settled  that  we  need  not  stop 
to  cite  authorities.  So  that  the  duty  devolved  upon  us  is  to  determine 
from  the  evidence  before  us  whether,  as  he  insists,  it  conclusively  ap- 
pears that  appellee's  right  or  that  of  his  testatrix  to  the  land  in  con- 
troversy has  not  been  lost,  or  whether  on  the  contrary,  as  appellants 
insist,  the  evidence  tends  to  establish  their  contention  in  any  of  the 
particulars  indicated.  The  rule  for  our  guidance  in  such  determination 
is  thus  stated:  "To  authorize  the  court  to  take  the  question  (in  that 
case  one  of  negligence)  from  the  jury,  the  evidence  must  be  of  such 
character  that  there  is  no  room  for  ordinary  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  it."  (Lee  v.  International  &  G.  N.  Ry. 
Co.,  89  Texas,  588.)  Or,  in  different  terms:  "If  there  is  any  slight 
evidence  tending  to  establish  an  issue,  or  bearing  upon  a  controverted 
question  in  the  case,  it  is  the  duty  of  the  trial  court  to  submit  the  is- 
sue thus  raised  to  the  jury."  (Heatherly  v.  Little,  40  S.  W.  Rep.,  445.) 
With  such  rule  in  mind  we  conclude  that  the  court  was  in  error,  as 
assigned,  in  giving  the  peremptory  instruction.  Appellee  testified :  "I 
have  been  in  Fort  Worth  constantly  about  thirty  years.  ...  In  the 
sale  of  this  property  to  Carter,  McAnulty  and  Roche  I  represented  my 
mother.  All  negotiations  that  led  up  to  and  ultimated  in  the  sale  of 
the  property  were  conducted  by  me.  I  don't  think  any  of  them  ever 
approached  my  mother.  She  gave  me  full  authority  to  act  for  her  in 
any  matter  connected  with  this  sale  and  with  the  handling  of  these 
notes.     She  placed  full  reliance  on  her  son,  for  which  I  feel  grateful. 

"At  the  time  Drew  Pruit  made  his  dedication  I  was  in  the  city.  I 
don't  think  he  talked  with  me  at  the  time  he  made  his  purchase,  but  he 
did  afterwards.  He  often  addressed  to  me  the  inquiry  whether  I  would 
not  take  the  proceeds  of  his  sales  and  release  the  liens,  or  cause  Mrs. 
Cetti  to  release  liens.  On  such  occasions  he  may  or  may  not  have  ex- 
hibited to  .me  the  map  he  made  of  these  lots.  I  don't  remember  about 
the  time  he  laid  it  off;  I  had  general  knowledge  of  it.  I  knew  of  it. 
.  .  .  I  expect  he  told  me  of  the  sale  to  Woods  and  the  proposed  sale 
to  Tomlinson.    ...    I  don't  remember  when  Mr.  Pruit  graded  Pruit 
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Street.  Possibly  I  saw  it  a  month  or  two  after  it  was  graded.  .  .  . 
1  remember  the  street  car  track  was  on  Seventh  Avenue.  I  traveled  the 
car  out  to  Mistletoe  Heights.  .  .  .  Pruit  Street  was  a  good  street. 
That  street  has  been  open  for  travel  ever  since  I  first  saw  it.  .  ••  . 
From  1890  up  to  this  time  I  have  never  placed  on  Pruit  or  Cooper 
Streets  or  Seventh  Avenue  any  sign-board  to  the  effect  that  these  streets 
have  been  closed.  Nor  have  I  built  a  panel  of  fence,  or  any  other  ob- 
struction, across  these  streets.  A  vendee  of  mine  tried  to,  last  year,  but 
they  stopped  him.  II I  had  seen  the  city  laying  the  sewers  there  I  would 
not  have  objected.  I  have  no  objection  to  their  sanitary  measures. 
.  .  .  While  this  street  car  line  was  being  operated  on  Seventh  Avenue 
I  did  not  at  any  time  assent  or  dissent  to  taking  these  streets.  The 
occupancy  of  the  street  car  line  on  Seventh  Avenue  ceased  with  the  judg- 
ment rendered I  can  not  say  how  often,  on  an  average,  I 

have  ridden  over  that  tract  of  land  in  view  of  these  three  streets  since 
1890,  but  I  have  been  in  the  habit  of  taking  carriage  drives  with  my 
family  and  often  go  in  that  direction.  We  have  been  there  often,  and 
having  an  interest  in  this  land  it  was  natural  for  me  to  notice  how  the 
neighborhood  was  settling  up.  I  have  driven  across  the  land  in  every 
direction. 

*Tinien  this  land  was  sold  Pruit,  Eoche  and  McAnulty  took  the  fence 
down.  We  moved  the  house.  When  I  drove  out  to  this  part  of  the 
city,  I  noticed  that  these  streets  were  all  traveled.  ...  I  can't  tell 
whether  the  interest  falling  due  January  2,  1891,  was  paid  at  that  time 
or  shortly  thereafter.  As  to  the  extension  of  times  of  payment?  on 
notes,  there  was  more  than  one  conversation  about  that.  .  .  .  When 
be  asked  extensions,  a  conference  was  had  and  the  matter  was  referred 
to  Mrs.  Cetti.  ...  I  think  first  extension  was  six  months.  All 
through  this  transaction  I  acted  for  Mrs.  Cetti  with  her  full  knowledge, 
referring  to  her  attention  any  matter  of  vital  importance  for  her  sanc- 
tion.*' 

Drew  Pruit,  the  purchaser  from  the  vendees  of  Mrs.  Cetti  testified 
that  he  paid  $6,000  cash  for  said  land,  and  assumed  the  payment  of  notes 
as  stated,  and  that  Pruit  Street,  one  of  the  streets  bisecting  Seventh 
Avenue  at  right  angles,  was  graded  and  graveled  at  his  "own  expense, 
and  he  paid  a  part  of  the  expense  of  grading  Pennsylvania  Avenue,  on 
the  north  of  this  six  and  one-fourth  acres.  Pruit  Street  was  graded 
from  Eighth  Avenue,  across  Seventh  Avenue  to  Sixth  Avenue.  Pruit 
Street  is  a  sixty-foot  street,  graded  and  graveled  the  full  distance.  It 
has  been  traveled  as  a  public  highway  or  street  of  the  city,  more  or 
less,  ever  since  it  was  graded  and  graveled  up  to  the  present  time.  I 
guess  it  was  as  well  graveled  as  any  street  in  Fort  Worth.  There  has 
been  no  intermission  in  the  travel  on  it  up  to  the  present  time.  There 
was  a  car  line  on  Seventh  Avenue.  ...  It  was  built  in  1890,  or  the 
next  year.  I  never  made  any  objection  to  the  public  use  of  Seventh 
Avenue  between  the  time  of  my  dedication  and  the  time  of  the  fore- 
closure of  my  title.  Mr.  Zane  Cetti  represented  Mrs.  Cetti.  He  held 
the  notes.  Mrs.  Cetti  was  very  old.  I  never  had  any  dealings  with  her. 
Mr.  Cetti  granted,  in  writing,  three  extensions  of  the  notes.  She  never 
repudiated  any  act  of  his  in  connection  with  this  business.     Shortly 
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after  my  purchase  Drew  Pruit  sold  five  lots  to  Mr.  Woods  for  $5,000, 
one-third  down.  Before  any  sales  were  made  he  saw  plaintiff  and  told 
him  about  platting  the  ground,  and  that  he  was  going  to  sell  it  right 
away.  .  .  .  Mr.  Cetti  knew  the  particular  lots  Mr.  Pruit  had  sold 
Mr.  Wood,  and  wanted  to  know  the  length  and  breadth  of  the  lots  he 
had  sold.  Pruit  showed  him  the  plat  of  the  addition  about  the  time  the 
first  or  second  note  fell  due,  that  is,  in  January,  1891,  or  1892.  The 
plat  disclosed  Seventh  Avenue,  Cooper  and  Pruit  Streets.  Wood  could 
not  raise  the  money  to  make  the  final  payments  ^on  the  lots,  and  no 
release  was  ever  obtained  from  plaintiff,  who  had  agreed  to  release  the 
lots  for  a  certain  sum.  Pruit  also  started  to  sell  Tomlinson  some  lots 
on  the  comer  of  Seventh  Avenue  and  Pruit  Street,  and  Cetti  agreed  to 
make  a  release  for  a  certain  sum.  Tomlinson  demanded  a  written  prom- 
ise for  a  release,  but  Cetti  declined  to  give  anything  but  his  word,  which 
he  said  was  as  ^good  as  his  bond.'  This  difference  broke  the  trade  and 
no  release  was  made." 

It  was  also  shown  by  the  undisputed  testimony  that  the  streets  and 
alleys  of  Grandview  Addition,  including  Pruit  and  Cooper  Streets  and 
Seventh  Avenue,  were  by  Pruit  and  others  owning  parts  of  the  addition 
dedicated  as  such  to  public  use  by  mapping,  formal  dedication,  etc.,  in 
March,  1890,  all  of  which  were  duly  placed  upon  the  proper  records  in 
the  city  of  Port  Worth.  W.  H.  Wade,  D.  A.  Reeves  and  others  testified 
to  the  general  acceptance  and  reputation  by  and  among  the  denizens  of 
that  part  of  the  city  of  the  streets  named  as  public  highways,  and  to 
travel  thereon.  It  seems  also  undisputed  that  the  sewers  which  bisected 
Seventh  Avenue  at  right  angles  were  laid  by  the  city  through  the  alleys 
as  early  as  March,  1892,  and  that  the  city  has  maintained  the  same 
ever  since. 

In  view  of  another  trial  it  would  manifestly  be  improper  for  us  to 
discuss  the  weight  of  this  testimony,  and  it  would  perhaps  be  sufficient 
to  only  add  that  in  our  judgment  it  tends  to  support  one  or  more  of  the 
issues  tendered  by  appellants,  and  that  hence  it  was  the  right  of  appel- 
lants to  have  the  jury  pass  thereon,  notwithstanding  the  evidence  of  a 
contrary  tendency.  In  view  of  the  earnest  contention  of  appellee,  how- 
ever, we  will  add  that  while  true,  as  he  insists,  that  the  dedication  of 
Pruit  did  not  bar  appellee's  right,  yet  if  with  full  knowledge  thereof 
appellee  acquiesced  therein  and  ratified  the  same  it  would  be  as  effective 
as  if  originally  made  by  himself. 

The  Pruit  dedication  was  absolute,  subject  of  course  to  appellee's 
rights  seasonably  exercised,  but  there  is  nothing  in  the  instrument  of 
dedication  or  in  the  use  of  the  street  evidencing  any  recognition  on  the 
part  of  the  city  or  of  the  public  of  appellee's  superior  right,  and  it  can 
not  be  questioned  but  that  open,  continued  use  by  the  public,  inconsistent 
with  a  superior  right,  and  improvement  by  the  city  of  the  streets  and 
alleys,  not  only  manifest  an  acceptance,  but  will  ripen  into  an  indefeasi- 
ble right  if  not  legally  interrupted.  The  mere  fact  that  there  was  sub- 
sequently a  foreclosure  of  the  vendor's  lien  and  a  sale  thereunder  is  not 
necessarily  conclusive.  Neither  the  city  nor  interveners  were  parties 
to  the  judgment  of  foreclosure,  and  if  the  public,  as  represented  by 
them,  theretofore  began  an  adverse  right,  the  judgment  alone  did  not 
interrupt  it  as  a  matter  of  law.    It  was  held  by  our  Supreme  Court  in 
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the  case  of  Thomson  v.  Weisman  (11  Texas  Ct.  Bep.,  136  )9  that  in  a 
case  where  even  the  party  against  whom  a  judgment  for  land  had  been 
rendered  remained  in  adverse  possession,  such  possession  would,  if  not 
otherwise  interrupted,  ripen  into  perfect  title  by  limitation.  And  this 
court,  within  a  few  days  after  the  Supreme  Court  decision  and  before 
its  publication,  held,  in  effect,  that  a  mere  judgment  for  land  did  not 
as  a  matter  of  law  interrupt  the  statute  of  limitations  in  favor  of  one 
whose  adverse  claim  began  before  the  judgment.  (See  Logan  v.  Robert- 
son, 11  Texas  Ct.  Rep.,  378.) 

Appellee  introduced  evidence  showing,  or  tending  to  show,  that  after 
the  judgment  of  foreclosure  the  city  at  his  instance  assessed  and  re- 
ceived taxes  on  the  six  and  one-fourth  acres  as  a  whole,  and  that  on 
May  16,  1902,  by  ordinance  adopted  as  the  oflScial  map  and  plat  of 
the  city,  one  prepared  by  the  city  engineer  upon  which  the  six  and  one- 
fourth  acres  was  described  as  Land  L,  a  solid  block,  269  feet  wide  and 
1026  feet  long,  without  streets  or  alleys,  and  this  is  relied  upon  as  con- 
clusively showing  that  the  city  repudiated  the  Pruit  dedication.  Appel- 
lants sought  to  explain  all  this  tcfitimony,  as  we  think  they  should  have 
been  permitted  to  do,  by  proving  on  appellee's  cross-examination  and  oth- 
erwise, that  by  the  rendition  of  the  land  as  a  whole  appellee  was  thereby 
enabled  to  escape  increased  taxation.  The  proof  tends  to  show  that  it 
was  so  rendered  and  taxed  upon  appellee^s  contention  and  against  the 
contention  of  the  city  assessor  and  board  of  equalization,  though  appellee 
was  finally  allowed  to  prevail.  No  power  to  repudiate  is  shown  to  have 
been  invested  in  these  officers  of  the  city.  No  ordinances  of  the  city 
specifically  declaring  a  repudiation  appears.  And  during  this  same  time 
the  evidence  tends  to  show  uninterrupted  use  of  said  streets,  alleys  and 
watermains.  The  city  is  now  asserting  right.  In  addition  to  all  which 
the  plat  referred  to  plainly  designated  as  an  integral  part  of  the  city  the 
Grandview  Addition  with  its  lots,  streets,  alleys,  etc.,  as  originally  dedi- 
cated, save  only  that  said  six  and  one-fourth  acres  appeared  as  "I^and 
L,"  as  before  stated. 

We  think  it  was  for  the  jury  to  determine  from  all  the  evidence  not 
only  appellee's  intention  in  so  rendering  and  paying  taxes,  but  also 
whether  the  acts  of  the  city  officers  mentioned  were  intended  as,  and 
amounted  to,  a  repudiation  of  the  Pruit  dedication.  (See  Getchel  v. 
Benedict,  67  Iowa,  121;  Iceman  v.  Hayden,  13  Wis.,  159;  Wyman  r. 
State,  13  Wis.,  663;  Elsworth  v.  Grand  Rapids,  27  Mich.,  250.)  More- 
over, the  writer  does  not  yet  feel  prepared  to  say  that  a  repudiation  on 
the  part  of  the  city  is  conclusive  as  against  interveners  and  others  who 
have,  on  the  faith  of  the  Pruit  dedication  and  of  appellee's  ratification 
thereof,  if  any,  bought  property  in  the  Grandview  Addition.  Mr.  Elliott 
in  his  work  on  Roads  and  Streets,  page  119,  says:  "It  is  always  to  be 
understood  that  the  parties  to  a  dedication  may,  by  mutual  agreement, 
revoke  it  in  cases  where  the  rights  of  third  parties  have  not  intervened. 
Where,  however,  third  persons  have  acquired  rights  which  would  be  im- 
paired by  a  revocation,  then  the  dedication  is  deemed  irrevocable.  It  is 
not  merely  those  who  abut  upon  the  particular  highway  that  have  a 
right  to  resist  the  revocation  of  a  dedication,  but  the  right  may  vest 
in  others  who  own  property  on  connecting  highways,  and  who  have  ac- 
quired rights  upon  the  faith  of  the  dedication.     If  the  acquisition  of 
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such  rights  has  been  upon  the  faith  of  the  continuance  of  the  way, 
and  in  good  faith  and  without  negligence,  then  the  parties  to  the  dedi- 
cation will  be  estopped  from  revoking  it." 

Other  assignments  will  not  be  discussed,  but  in  view  of  another  trial 
we  will  say  that  we  incline  strongly  to  the  opinion  that  the  evidence 
specified  in  the  eighth,  tenth,  eleventh,  twelfth  and  thirteenth  assign- 
ments was  admissible  as  circumstances  to  be  considered  together  with 
all  other  relevant  evidence  on  some  one  or  more  of  the  issues  tendered 
by  appellants. 

We  conclude  that  the  judgment  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


A.  E.  Holly  &  Co.  et  al.  v.  J.  E.  G.  Sihkons. 

Decided  January  28,  1905. 

1. — ^Liquor  Dealer — OiTlnsr  Liquor  to  Minor. 

In  an  action  on  a  liquor  dealer's  bond  for  giving,  and  permitting  to  be 
given,  intoxicating  liquor  to  a  minor,  which  action  was  tried  on  special  issues, 
and  judgment  rendered  thereon  for  plaintiff,  it  was  immaterial  that  there  was 
no  finding,  and  no  testimony  warranting  such  a  finding,  that  defendants,  or  any 
agent,  servant  or  employe  of  theirs,  knew  or  consented  to  the  giving  of  the  liquor 
to  the  minor. 


-Permitting  a  Giving  of  Liquor. 
Proof  showing  that  minors  entered  a  saloon,  along  with  others,  and  that  one 
of  such  others  bought  liquor  at  the  bar  and  there  treated  the  minors,  who  there 
drank  the  liquor,  will  sustain  a  finding  that  the  liquor  dealer  permitted  liquor  to 
be  given  to  the  minors,  and  this  whether  or  not  he  or  his  employes  knew  the  boys 
were  minors. 

8. — Same — Good  Faith — Belief. 

A  bona-fide  belief  on  the  part  of  the  liquor  dealer  or  his  employe  that  the 
minor  was  a  person  of  age  would  not  serve  to  exempt  the  dealer  and  the  sureties 
on  his  bond  from  the  penalty  prescribed  for  permitting  liquor  to  be  given  to  the 
minor,  although,  under  the  terms  of  the  statute,  it  would  have  that  effect  in  the 
case  of  a  sale  of  liquor  to  the  minor. 

4. — Same — Sale — ^Treating  to  liquor. 

Where  a  third  party  bought  the  liquor  at  the  bar,  and  "treated"  the  minors, 
it  can  not  be  held  that  this  was  a  sale  to  the  minors,  or  that  such  purchaser  was 
acting  in  the  purchase  as  their  agent. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

t7.  H,  Barwise,  Jr.,  and  L.  H.  Mathis,  for  appellant. — There  is  no 
finding  that  appellants,  or  any  servant,  agent  or  employe  of  theirs, 
permitted  any  intoxicating  liquor  to  be  given  to  either  of  the  Simmons 
minors.  N"o  witness  testified  that  appellants'  bartender  had  any  knowl- 
edge of,  or  consented  to  the  giving  of  any  intoxicating  liquor  to  either 
of  said  minors,  not  even  the  minors  themselves,  Earl  and  Irvin  Simmons, 
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testified  that  the  bartender  knew  of  or  consented  to  their  receiving  liquor 
from  anyone,  while  the  other  witnesses  do  not  pretend  to  know  whether 
the  Simmons  minors  bought  or  were  given  the  liquor  which  some  of 
witnesses  saw  them  drinking.  Yet  the  appellee  contends  that  the  trial 
court  will  be  presumed  to  have  found,  and  that  the  testimony  would 
support  the  finding  that  appellants'  bartender  permitted  the  giving 
of  the  liquor  to  the  minors.  Definition  of  "permit,''  in  Century  Dic- 
tionary; Rev.  Stats.,  art.  6060g,  Acts  Leg.,  1901;  Scott  v.  State,  26 
Texas  Supp.,  169;  Cochran  v.  State,  26  Texas,  679;  Whitcomb  v.  State, 
17  S.  W.  Rep.,  268. 

A.  H,  Britain,  E.  Scurry,  and  Montgomery  &  HugheSy  for  appellee. — 
1.  When  a  case  is  tried  upon  special  issues,  it  will  be  presumed  on  appeal 
that  the  court  found  every  fact,  not  submitted,  essential  to  the  judgment, 
which  the  evidence  authorized  him  to  find.  Rev.  Stats.,  art.  1331; 
Southern  Cotton  Oil  Co.  v.  Wallace,  64  S.  W.  Rep.,  638;  Railway 
Co.  V.  Botts,  56  S.  W.  Rep.,  514;  Matulla  v.  Lane,  56  S.  W.  Rep., 
504;  Read  v.  Henderson,  57  S.  W.  Rep.,  80,  also  57  S.  W.  Rep.,  311. 

2.  That  the  seller  of  intoxicating  liquors  believed  and  had  good 
grounds  to  believe  a  minor  21  years  old  is  no  defense  to  a  suit  on  his 
bond  to  recover  for  a  gift,  to  a  minor.  McGuire  v.  Glass,  4  Texas  Civ. 
App.  79,  15  S.  W.  Rep.,  127;  Cox  v.  Thomson,  73  S.  W.  Rep.,  960; 
Peacock  v.  Limburger,  66  S.  W.  Rep.,  764 ;  Tinkle  v.  Sweeney,  77  S.  W. 
Rep.,  609.  The  word  sale  does  not  include  gift;  Keller  v.  State,  23 
Texas  Cr.  App.,  259;  Bottoms  v.  State,  73  S.  W.  Rep.,  16;  HoUey  v. 
State,  14  Texas  Cr.  App.,  505. 

3.  The  fact,  if  it  be  true  that  a  dealer  in  intoxicating  liquors  did 
not  know  that  a  minor  was  given  intoxicating  liquor  in  his  place  of 
business  is  no  defense,  as  he  is  bound  to  know  and  prevent,  or  at  least 
use  a  high  degree  of  care  to  do  so.  Maier  v.  State,  21  S.  W.  Rep., 
974;  Red  River  Ry.  Co.  v.  Dooley,  80  S.  W.  Rep.,  566;  Commonwealth 
V.  Curtis,  9  Allen,  266;  Wharf  Co.  v.  Windsor,  146  Mass.,  539. 

SPEER,  Associate  Justice. — This  is  an  appeal  by  A.  E.  Holly,  as 
principal,  and  his  bondsmen  as  sureties,  in  a  liquor  dealer's  bond,  from 
a  judgment  upon  such  bond  in  favor  of  J.  E.  G.  Simmons,  the  father 
of  Earl  and  Irvin  Simmons,  who  are  shown  to  be  minors.  For  cause 
of  action  appellee  alleged  that  appellants  had  breached  their  bond  by 
selling  and  permitting  to  be  sold,  giving  and  permitting  to  be  given, 
intoxicating  liquor  to  said  minors ;  and  also  by  permitting  said  minors 
to  enter  and  remain  in  appellant  Holly's  saloon.  Appellants  denied 
generally,  and  pleaded  specially  that  neither  they  nor  any  of  their  serv- 
ants, agents  or  employes  knew  of,  or  in  any  way  consented  to,  the  minors 
being  in  said  saloon  or  receiving  liquor  there  with  knowledge  of  their 
minority;  but,  upon  the  contrary,  that  they  had  at  that  time  g<Jod 
grounds  for  believing,  and  did  in  good  faith  believe,  that  said  minors 
were  more  than  twenty-one  years  of  age.  The  case  was  submitted  to 
the  jury  upon  special  issues,  as  follows: 

"1.  You  will  find  from  the  evidence  whether  or  not,  at  the  time 
alleged  in  plaintiff's  petition,  the  agent  or  bartender  of  A.  E.  Holly  & 
Co.  did,  in  the  place  of  business  of  said  A.  E.  Holly  &  Co.,  used  for 
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selling  intoxicating  liquors,  sell  to  Earl  Simmons  any  beer.    Answer  to 
No.  1,  *Yes.' 

"2.  If  you  answer  the  last  question  in  the  aflSnnative,  then  you  will 
find  and  state  how  many  times  the  agent  or  employes  of  said  Holly  &  Co., 
at  the  time  and  place  aforesaid,  sold  him  beer,  if  more  than  once.  An- 
swer to  No.  2,  Tour  or  more.' 

"3.  You  will  find  from  the  evidence  whether  or  not  the  agent  or 
employe,  or  bartender  of  said  A.  E.  Holly  &  Co.,  at  the  time  and  place 
named  in  the  first  special  issue  set  out  above,  gave  any  beer  to  Earl 
Simmons.    Answer  to  No.  3,  *No  (Sold  it  to  him).* 

"4.  You  will  find  from  the  evidence  whether  or  not,  at  the  time  and 
place  above  referred  to,  any  person  other  than  the  agent  or  bartender  of 
said  A.  E.  Holly  &  Co.  gave  any  beer  to  Earl  Simmons.  Answer  to 
No.  4,  'Yes,  once.* 

"5.  If  you  answer  the  last  question  in  the  affirmative,  then  you 
will  find  and  state  how  many  times  he  was  given  any  beer  by  any  other 
person  than  the  agent  or  bartender  of  said  Holly  &  Co.,  if  more  than 
once.    Answer  to  No.  5,  'No.* 

"6.  If  in  answer  to  the  fourth  question  you  have  answered  that  any 
other- person  than  the  agent  or  bartender  of  Holly  &  Co.  gave  Earl  Sim- 
mons any  beer  at  the  time  and  place  referred  to  in  the  foregoing  ques- 
tions, you  will  find  whether  or  not  the  beer  so  given  to  Earl  Simmons 
was  procured  from  the  agent  or  bartender  of  A.  E.  Holly  &  Co.  An- 
swer to  No.  6,  'Yes.* 

"7.  If  you  answer  the  last  question  in  the  aflBrmative,  you  will  then 
find  how  many  times  beer  was  given  to  Earl  Simmons  that  was  pro- 
cured from  the  said  place  of  business  of  A.  E.  Holly  &  Co.,  if  more 
than  once.    Answer  to  No.  7,  'Once.* 

"8.  If  you  answer  sixth  question  in  the  affirmative,  then  you  will  find 
from  the  evidence  whether  or  not  the  beer  so  given  to  Earl  Simmons 
was  drunk  by  him  in  said  place  of  business  of  A.  E.  Holly  &  Co. 
Answer  to  No.  8,  'Yes.* 

"9.  If  you  answer  the  seventh  question  that  Earl  Simmons  was  given 
beer  in  the  said  place  of  business  of  A.  E.  Holly  &  Co.  by  any  other 
person  than  the  bartender  or  agent  of  A.  E.  Holly  &  Co.  more  than 
once,  you  will  then  find  whether  or  not  said  beer  so  given  him  was  drunk 
by  said  Earl  Simmons  in  the  place  of  business  of  said  A.  E.  Holly  & 
Co.    Answer  to  No.  9,  'Yes.* 

"10.  You  will  find  from  the  evidence  whether  or  not,  on  the  night 
of  March  13,  1902,  Earl  Simmons  did  enter  the  place  of  business  used 
by  A.  E.  Holly  &  Co.  for  selling  intoxicating  liquors.  Answer  to  No. 
10,  'Yes.* 

"11.  If  in  answer  to  the  last  question,  you  have  said  thai  Earl  Sim- 
mons did  enter  the  place  of  business  therein  referred  to  of  A.  E.  Holly 
&'Co.,  then  you  will  find  from  the  evidence  whether  or  not  the  said" 
Earl  Simmons  did  loiter  or  tarry  in  said  place  of  business  after  pro- 
curing or  before  procuring  any  intoxicating  liquors,  if  you  find  and  be- 
lieve from  the  evidence  that  he  did  procure  any  intoxicating  liquor  in 
said  place  of  business.    Answer  to  No.  11,  'No.* 

"12.  If  in  answer  to  the  foregoing  questions,  you  have  found  that 
Earl  Simmons  did  enter  the  place  of  business  of  A.  E.  Holly  &  Co., 
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and  if  you  have  found  in  answer  to  the  foregoing  questions  that  he  did 
not  purchase  any  intoxicating  liquors,  and  that  none  was  given  him  by 
any  person,  then  you  will  find  from  the  evidence  whether  or  not  said  Earl 
Simmons  did  tarry  or  loiter  in  said  place  of  business.  Answer  to  No.  12 
(No  answer).''  Like^  questions  were  asked  and  similar  answers  re- 
turned as  to  the  minor  Irvin  Simmons. 

At  the  request  of  the  defendants  the  following  additional  issues 
were  submitted  upon  which  the  jury  found  as  indicated: 

'*No.  1.  If  you  have  found  that  any  spirituous,  vinous  or  intoxicating 
liquor  was  sold  or  given  to  either  Earl  or  Irvin  Simmons  on  the  night 
of  March  13,  1902,  then  say  whether  or  not  at  the  time  Dick  Holly, 
in  good  faith,  believed  that  they  were  of  the  class  entitled  to  purchase, 
that  is,  did  he  so  believe  that  they  were  twenty-one  years  old.  Answer 
to  No.  1,  TTes.' 

"No.  2.  If  you  have  answered  the  defendants'  special  issue  No.  1  in 
the  affirmative,  then  did  not  Dick  Holly  have  good  ground  or  reason 
for  his  belief?     Answer  to  No.  2,  'Yes.' 

No.  3.  The  defendant  requests  the  court  to  submit  to  the  jury  the 
following  issue,  viz:  Did  or  not  Dick  Holly  permit  Earl  Simmons 
or  Irvin  Simmons  to  remain  in  the  defendants'  place  of  business 
on  the  night  of  March  13,  1902? 

"In  this  connection  you  are  instructed  that  the  term  'remain'  is  not 
to  be  given  its  restricted  sense,  but  means  rather  something  that  exists 
or  continues  after  some  other  time  or  event,  or  to  tarry  or  loiter.  An- 
swer to  No.  3,  'He  did  not  object.' " 

Upon  these  findings  each  party  filed  a  motion  praying  for  judgment. 
The  court  overruled  appellant's  motion  and  sustained  that  of  appellee, 
rendering  judgment  in  his  favor  for  $1,000. 

Appellants'  first  assignment  of  error  is:  "There  was  no  finding  by 
the  jury  upon  the  trial  of  said  cause  and  no  testimony  introduced  upon 
said  trial  that  would  support  a  finding  by  the  trial  court  that  either 
defendant  A.  E.  Holly  or  M.  S.  Skinner,  or  any  agent,  servant  or  em- 
ploye of  theirs,  ever  knew  or  consented  to  the  giving  to  Earl  and 
Irvin  Simmons  (plaintiff's  minor  sons)  any  spirituous,  vinous  or  intox- 
icating liquor  in  defendant's  saloon,  and  therefore  the  trial  court  erred 
in  holding,  in  effect  by  its  judgment  in  plaintiff's  favor  herein,  that 
these  defendants  permitted  said  liquor  to  be  given  to  said  minors." 

It  is  immaterial  that  there  was  no  finding  by  the  jury  upon  the  is- 
sue referred  to  in  the  assignment,  since  neither  party  requested  such 
issue  to  be  submitted,  and  under  the  statute  the  issue  is  deemed  as  found 
by  the  court  in  such  manner  as  to  support  the  judgment,  provided  there 
is  evidence  to  sustain  such  a  finding.  (Sayles'  Civ.  Stats.,  art.  1331.) 
But  in  the  view  we  have  of  the  case  the  assignment  must  be  overruled, 
because  the  subject  matter  of  complaint  therein  is  itself  an  immaterial 
issue  in  the  case. 

The  theory  upon  which  the  court  seems  to  have  rendered  judgment  in 
the  case  is,  that  the  jury  having  found  that  intoxicating  liquors  were 
given  to  and  drunk  by  Earl  and  Irvin  Simmons  in  appellants'  place 
of  business,  and  the  undisputed  evidence  showing  that  said  boys  were 
minors,  the  appellants  were  liable  upon  their  bond  for  having  permitted 
the  gift  of  said  liquors  to  said  minors.    Appellants  contend  that  unless 
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the  dealer  or  his  agent  or  employe  knowingly  permits  or  allows  intoxi- 
cating liquor  to  be  given  to  a  minor  in  their  place  of  business,  that 
the  terms  of  the  bond  are  not  breached.  While  on  the  other  hand  ap- 
pellee insists  that  the  word  "permif '  is  used  in  the  statute  and  bond 
in  the  sense  of  "not  to  prevent.^'  We  are  of  the  opinion  that  the 
evidence  is  sufficient  to  have  authorized  the  court's  finding  that  appel- 
lants did  permit  intoxicating  liquors  to  be  given  to  the  minor  sons  of 
appellee,  even  if  that  interpretation  of  the  term  contended  for  by  ap- 
pellants is  to  be  adopted. 

It  is -undisputed  that  the  boys  were  minors;  it  is  found  by  the  jury 
that  they  entered  appellants'  place  of  business,  where  intoxicating  liquors 
were  sold  to  them  by  the  agent  or  bartender  of  appellants.  It  is  also 
found  by  the  jury  that  intoxicating  liquors  procured  from  the  bartender 
of  appellants'  were  given  to  said  minors  who  drunk  the  same  in  appel- 
lants' place  of  business ;  the  evidence  shows  that  this  was  done  by  other 
young  men  paying  for  the  beer  and  "treating"  the  minors  at  appellants* 
bar.  The  bartender  in  effect  testified,  that  if  the  beer  was  given  he  be- 
lieved the  boys  were  twenty-one  years  old.  Necessarily  he  knew  of  their 
presence  in  his  place  of  business,  and  the  court  was  therefore  justified 
in  finding  that  he  knowingly  permitted  such  liquors  to  be  given  to 
these  minors.  But  if  we  are  mistaken  in  this,  we  are  further  of  the 
opinion  that  appellants'  contention  with  reference  to  the  meaning  to  be 
given  to  the  word  "permit"  is  not  correct.  One  of  the  conditions  of  the 
bond  required  by  the  statute  is,  "that  such  person,  firm  or  association  of 
persons,  or  his  agent  or  their  agent  or  employe,  will  not .  .  .  give  nor  per- 
mit to  be  given,  any  spirituous,  vinous  or  malt  liquors,  or  medicated 
bitters  capable  of  producing  intoxication,  to  any  person  under  the  age 
of  twenty-one  years.  .  .  .  (Sayles'  Civ.  Stats.,  art  6060g.)  And  when 
appellants  entered  into  the  bond  sued  upon  they  contracted  that  they 
would  not  do  these  things.  Having  in  mind  the  evil  intended  to  be 
forbidden,  i.  e.,  the  giving  of  intoxicants  to  minors  in  public  saloons, 
the  statute  makes  it  a  condition  precedent  to  a  dealer's  right  to  en- 
gage in  the  sale  of  intoxicating  liquors  that  he  will  execute  his  bond 
with  sufficient  sureties  obligating  himself  not  to  permit  such  gifts,  evi- 
dencing to  our  minds  an  intention  to  place  him  under  the  legal  obliga- 
tion of  preventing  the  gift  of  intoxicating  liquors  to  minors  in  his  place 
of  business.  The  word  "permit,"  according  to  the  Standard  Dictionary, 
means:  "1.  To  allow  by  tacit  consent  or  by  not  hindering;  take  no 
steps  to  prevent;  consent  tacitly  to;  suffer.  2.  To  grant  leave  to  by 
express  consent  or  authorization;  empower  expressly."  Thus  it  is  seen 
the  word  is  used  in  the  sense  contended  for  by  appellants  as  well  as 
in  the  sense  contended  for  by  appellees.  But  from  the  language  of  the 
Act,  considering,  as  above  stated,  the  evils  to  be  suppressed,  we  are  in- 
clined to  think,  as  above  indicated,  that  the  law  requires  more  of  a 
dealer  than  that  he  will  not  knowingly  permit  liquors  to  be  given  to 
a  minor  in  his  place  of  business.  It  is  his  duty,  if  reasonably  within  his 
power,  to  prevent  such.  (See  Pindley  v.  Holly),  and  authorities  there 
cited,  decided  by  this  court  January  14,  1905.  Of  course  it  would  not 
follow  from  these  conclusions  that  in  every  case  where  intoxicating 
liquors  were  given  to  a  minor  in  a  saloon  the  dealer  would  be  liable 
on  his  bond.    The  well  known  exceptions  excusing  a  party  from  comply- 
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ing  with  the  obligations  of  his  contract  to  do  or  not  to  do  a  particular 
thing  would  doubtless  apply  to  this  character  of  contract  as  well  as  to 
any  other.  This  principle  would  avoid  the  absurd  consequences  sug- 
gested by  appellants. 

It  remains  to  be  considered  whether  the  well  founded  belief  of  ap- 
pellants^ bartender  that  Earl  and  Irvin  Simmons  were  twenty-one  years 
of  age  at  the  time,  would  be  a  defense  to  this  action  upon  their  bond. 

It  has  been  held  with  reference  to  a  sale  of  liquor  to  a  student  the 
good  faith  of  the  dealer  is  no  excuse.  (Peacock  v.  Limberger,  96  Texas, 
258,  66  S.  W.  Bep.,  764.)  So,  also,  it  has  been  held  that  where  a  minor 
is  permitted  to  enter  and  remain  in  the  house  or  place,  the  good  faith 
of  the  owner  will  not  prevent  this  from  being  a  breach  of  the  bond. 
(Cox  V.  Thompson,  96  Texas,  468,  7  Texas  Ct.  Bep.,  236;  Gilbreath  v. 
State,  11  Texas  Ct.  Bep.,  216.)  Permitting  the  giving  of  intoxicating 
liquors  to  a  minor  being  in  the  same  category  with  sales  to  students  and 
permitting  minors  to  enter  and  remain,  the  same  reasoning  would  sug- 
gest that  the  good  faith  of  the  dealer  in  his  belief  that  a  minor  was 
twenty-one  years  of  age  would  be  no  defense  to  an  action  on  the  bond 
for  permitting  liquors  to  be  given  to  such  minor  in  such  house  or  place. 
The  language  of  tiie  statute  is  different.  By  its  terms  good  faith  is  appli- 
cable only  to  sales  to  minors  and  habitual  drunkards.  It  is  not  neces- 
sary for  us  to  assign  any  reason  for  these  distinctions,  nor  indeed  that 
there  should  be  any;  it  is  sufficient  that  this  is  the  statute. 

The  proposition  under  appellants*  fourth  assignment  of  error,  that 
a  person  selling  liquor  to  a  third  person,  knowing  that  it  is  for  a  minor, 
in  law  is  deemed  to  have  sold  to  the  minor,  rather  than  given  or 
permitted  to  be  given  the  liquor  to  the  minor,'*  is  not  germane  to  the 
assignment,  and  if  it  were  we  do  not  think  it  is  sound  as  applied 
to  the  facta  of  this  case.  If  the  bartender  sold  to  one  who  was  acting 
as  the  agent  of  the  minor  in  the  purchase,  the  proposition  might  be  cor- 
rect, but  here  the  testimony  indicates  that  the  minors  were  "treated" 
by  others  who  bought  and  paid  for  the  liquor,  and  it  can  hardly  be  con- 
tended that  in  such  case  the  liquors  were  sold  to  the  minors;  rather 
they  were  sold  to  the  persons  paying  for  the  drinks,  and  by  them  given 
to  the  minors. 

All  assignments  of  error  are  overruled,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  granted  by  the  Supreme  Court  and  judgment  reversed. 
See  99  Texaa,  230. 


Fort  Worth  &  Bio  Grande  By.  Co.  v.  J.  L.  Jones. 

Decided  January  28,  1905. 

Is — Carrier  of  Paitengers — Stamping  Tioket  for  Ketnm. 

Where  a  passenger  duly  presents  a  round-trip  ticket  to  the  stipulated  agent 
at  the  terminal  point  to  be  stamped  for  return,  and  the  agent  refuses  to  stamp  the 
ticket,  the  passenger  has  the  right  to  return  thereon  notwithstanding  such  re- 
fnsaL 
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2. — Same — Knde  Conduct  to  Lady  Passenger — ^Kental  Snffering. 

Evidence  that,  when  the  conductor  called  on  plaintiff's  wife  for  her  ticket, 
and  she  presented  it  to  him,  he  rudely  threw  it  in  her  lap,  declaring  it  no  good, 
and  in  the  presence  of  other  passengers  denied  the  truth  of  her  statement  that 
she  had  presented  it  to  the  ticket  agent  at  the  terminal  point  for  stamping,  and 
that  the  conductor's  language  and  conduct  very  much  humiliated  her,  was  sufficient 
to  warrant  the  court  in  submitting  the  issue  of  humiliation  and  mental  suffering 
on  the  part  of  the  wife,  and  of  plaintiff's  right  to  recover  therefor. 

3. — Same — Leading  Question. 

Questions  to  plaintiff's  wife  asking  her  whether  or  not  the  conduct  of  the 
conductor  about  the  ticket  (in  throwing  it  back  to  her),  and  the  language  he  used, 
preyed  on  her  mind,  and,  if  she  was  humiliated  thereby,  held  to  be  leading,  and 
the  admission  of  her  answers  thereto,  over  objection,  to  constitute  error. 

4. — Same — ^Error  not  Rendered  Harmless. 

That  plaintiff's  wife  subsequently,  in  her  testimony,  and  without  further  ob- 
jection then  made,  repeated  the  language  put  in  her  mouth  by  the  leading  ques- 
tions by  saying  that  she  was  humiliated,  and  that  the  matter  preyed  on  her  mind, 
did  not  render  harmless  the  error  in  permitting  the  leading  questions  and  an- 
swers thereto,  there  being  no  other  evidence  in  the  case  to  the  same  effect. 

5. — Same — ^Ezcessiveness  of  Verdict  not  Complained  of. 

The  amount  of  the  verdict  for  mental  anguish  appearing  to  be  large,  and  the 
error  in  admitting  the  answers  to  the  leading  questions  having  a  tendency  to  in- 
crease such  allowance,  it  was  immaterial  that  no  assignment  of  error  complained 
of  the  verdict  as  being  excessive,  since  the  court  will  look  to  the  verdict  in  deter- 
mining whether  or  not  such  an  error  was  harmless. 

%. — Same — Xental  Anguish. 

Anger  is  not  ordinarily  classed  as  mental  suffering,  and,  unless  arising  from 
adequate  cause,  or  of  degree  amounting  to  mental  suffering,  will  not  warrant  a 
recovery  of  damages  therefor.     (Speer,  Associate  Justice,  dissenting.) 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

West,  Chapman  &  We%i  and  Theodore  Mack,  for  appellant.^ — 1.  Where 
a  railroad  ticket  contains  the  reasonable  stipulation  that  before  it  shall 
be  honored  for  return  passage  it  must  be  presented  to  agent  at  terminal 
point  and  there  signed  and  dated,  etc.,  and  that  such  agent  has  bo 
authority  to  waive  any  of  the  terms  of  the  contract  as  made  between 
the  purchaser  and  railroad  company  issuing  the  ticket,  it  is  error  to 
permit  testimony  showing  a  parol  waiver  of  the  termfij  of  the  contract 
by  an  unauthorized  agent  to  go  to  the  jury.  Houston  &  T.  C.  Ey. 
Co.  V.  Arey,  44  S.  W.  Rep.,  894 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Harrison 
(Sup.  Ct.),  80  S.  W.  Rep.,  1140. 

2.  The  court  erred  in  overruling  defendant's  motion  for  a  new  trial, 
because  the  verdict  of  the  jury  finding  for  the  plaintiff  $500  was  con- 
trary to  the  evidence  and  the  charge  of  the  court,  for  that  there  was 
no  evidence  that  plaintiff's  wife  suffered  any  humiliation  or  mortifica- 
tion, but  on  the  contrary  was  only  made  angry  and  put  in  a  frame  of 
mind  which  made  her  desirous  of  fighting.  Railway  Co.  v.  Armstrong, 
38  S.  W.  Rep.,  368. 

3.  Where  the  evidence  sharply  conflicts  and  is  evenly  balanced,  a 
leading  question  to  an  intelligent  witness  should  not  be  permitted  by  the 
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court.  The  mere  fact  that  a  question  is  put  in  the  form,  "did  or  did 
not,"  or  "whether  or  not,'*  does  not  purge  it  of  the  vice  of  being  leading, 
where  the  question  suggests  the  answer.  International  &  G.  N.  Ry.  Co. 
V.  Dalwigh,  92  Texas,  657;  Lott  v.  King,  79  Texas,  292 ;  Davis  v.  State, 
43  Texas,  189 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Hammon,  91  Texas,  614 ; 
Lentz  V.  City  of  Dallas,  96  Texas,  258. 

Riddle  &  Keith,  for  appellee. — Where  one  holding  an  excursion  ticket 
stipulating  that  it  shall  be  presented  to  the  agent  at  the  terminal  point 
for  the  signature  and  stamp  of  such  agent,  before  using  it  for  return 
passage,  and  the  party  holding  such  ticket  expressly  complies  with  such 
condition,  by  presenting  such  ticket  to  said  agent,  and  requesting  him 
to  sign  and  stamp  same,  and  he  refuses  to  so,  and  informs  plaintiff  that 
the  ticket  is  good  and  does  not  need  his  stamp  and  signature;  then 
if  such  person  in  attempting  to  use  such  ticket  within  its  time  limit, 
is  on  account  of  its  not  being  signed  and  stamped,  insulted  by  the 
conductor  of  the  road  issuing  such  ticket,  and  the  ticket  dishonored, 
and  fare  is  demanded  and  paid  to  the  conductor,  the  company  is  liable 
for  the  fare  thus  extorted  from  the  passenger,  and  for  the  damages 
accruing  from  such  insult.  Missouri  Pac.  Ry.  Co.  v.  Martino,  18  S.  W. 
Rep.,.  1069,  21  S.  W.  Rep.,  781;  Head  v.  Railway  Co.,  79  Ga.,  358,  7 
S.  E.  Rep.,  217. 

CONNER,  Chief  Justice. — The  appellee  instituted  this  suit  to  re- 
cover damages  in  the  sum  of  $6,602.25,  alleging  in  substance  that  ap- 
pellee's wife  had  purchased  a  round-trip  excursion  ticket  from  Stephen- 
ville,  Texas,  to  Exeter,  Missouri,  which,  according  to  its  terms,  was  re- 
quired to  be  presented  to  the  agent  at  Exeter,  and  there  signed,  stamped, 
etc.,  before  being  honored  for  return  passage;  that  the  ticket  was  pre- 
sented by  appellee's  wife  to  the  agent  at  the  terminal  point,  and  she  was 
by  him  informed  that  it  was  unnecessary  for  him  to  stamp  it  or  for  her 
to  sign  it,  and  he  refused  to  require  the  identification  and  stamp  the 
ticket,  as  directed  by  the  selling  agent;  that  appellee's  wife  accordingly 
returned  to  Texas,  each  conductor  en  route  honoring  the  ticket  until 
she  arrived  at  the  city  of  Fort  Worth,  at  which  place  she  took  passage 
upon  the  proper  train  of  appellant,  and  the  conductor  thereof  refVised 
to  honor  the  ticket,  and  grossly  insulted  and  humiliated  appellee's  wife, 
requiring  her  to  pay  a  cash  fare  of  $2.25  for  her  transportation  from 
Fort  Worth  to  Stephenville;  that  said  insults,  etc.,  resulted  in  the  dam- 
ages sought. 

The  appellant,  among  other  things,  filed  a  general  denial,  setting  up 
the  written  contract  embodied  in  the  ticket  making  it  obligatory  upon 
appellee's  w^ife  to  present  the  ticket  to  the  agent  at  Exeter  for  stamping 
and  signature  before  it  should  be  honored  for  return  passage,  and  espe- 
cially denying  any  rude  or  impolite  conduct  on  the  part  of  its  conductor, 
and  further  specially  alleged  that,  if  the  agent  at  Exetor  made  the  state- 
ment to  appellee's  wife,  as  alleged,  it  was  about  a  matter  beyond  the 
scope  of  his  authority,  and  did  not  relieve  her  of  her  contractual  duty. 
The  verdict  of  the  jury  was  in  appellee's  favor  for  the  cash  fare,  $2.25, 
and  the  further  sum  of  $500  for  the  mental  suffering  occasioned  by  in- 
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suiting  and  ryde  conduct  of  the  conductor,  and  jaidgment  was  entered 
accordingly. 

It  is  undisputed  that  appellee's  wife  purchased  the  ticket  from  Ste- 
phen ville,  Texas,  to  Exeter,  Missouri,  containing  stipulation  for  identi- 
fication, etc.,  at  terminal  point  as  alleged.  We  think  the  evidence  also 
substantially  establishes  the  fact  that  appellee's  wife  presented  the  ticket 
to  the  agent  at  Exeter  for  the  purpose  of  stamping,  signing  and  identifi- 
cation, and  that  said  agent  refused  to  comply  with  the  duty  imposed 
upon  him  by  the  stipulation  of  the  ticket,  and  that  hence  appellee's  wife 
had  the  right  to  return  upon  the  ticket.  The  law  has  been  so  well  set- 
tled upon  this  branch  of  the  case  that  we  think  it  unnecessary  to  further 
discuss  it.  (See  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  St.  John,  13  Texas  Civ. 
App.,  267,  by  this  court,  in  which  writ  of  error  was  refused;  Missouri 
Pac.  Ry.  Co.  v.  Martino,  2  Texas  Civ.  App.,  634,  18  S.  W.  Bep.,  1069, 
21  S.  W.  Rep.,  781;  Head  v.  Georgia  Ry.  Co.,  79  Ga.,  368,  7  S.  E.  Rep., 
217.)  We  therefore  think  the  court  was  authorized  to  submit  the  issues 
to  the  jury,  and  to  receive  the  evidence  of  appellee's  wife,  as  complained 
of  in  the  first  and  second  assignments,  and  that  the  verdict  of  the  jury 
for  the  cash  fare  paid  by  appellee's  wife  was  also  supported  by  the  evi- 
dence; from  which  it  follows  that  the  fourth  and  fifth  assignments 
should  be  overruled. 

We  think  the  third  and  sixth  assignments,  complaining  of  the  fourth 
paragraph  of  the  court's  charge  in  submitting  the  issue,  and  of  the  ver- 
dict of  the  jury  in  finding  for  appellee  in  the  sum  of  $600,  because  there 
was  "no  evidence  that  plaintiff's  wife  suffered  any  humiliation,  restraint, 
mortification  or  mental  anguish,"  should  be  overruled,  for  she  testified, 
in  substance,  that,  when  called  upon  therefor,  she  presented  the  ticket  to 
the  conductor,  who,  after  its  examination,  rudely  threw  it  in  her  lap  and 
declared  that  it  was  no  good,  and,  in  the  presence  of  other  passengers, 
denied  the  truth  of  her  statement  that  she  had  presented  the  ticket  to 
the  agent  at  Exeter,  and  that  the  conductor's  language  and  conduct  very 
much  humiliated  her.  It  certainly  can  not  be  reasonably  said  that  this 
constitutes  "no  evidence"  authorizing  the  submission  of  the  issue  and 
the  imposition  of  a  verdict  for  damages. 

We  think,  however,  that  there  was  error  in  the  action  of  the  court,  as 
assigned  in  the  seventh,  eighth  and  ninth  assignments.  While  appellee's 
wife  was  testifying  as  a  witness  she  was  permitted,  over  appellant's  ob- 
jection, to  testify  in  answer  to  the  indicated  interrogatories,  as  follows: 
(1)  "The  throwing  of  the  ticket  back  into  your  lap  and  telling  you  that 
it  was  no  accounts-did  that  prey  on  your  mind,  or  not?"  to  which  the 
witness  answered,  ^^es,  sir."  (2)  "I  will  ask  you  to  state  whether  or 
not  the  conduct  of  the  conductor  there  about  this  ticket,  and  the  lan- 
guage he  used  to  you,  preyed  on  your  mind,"  to  which  the  witness  an- 
swered, "Yes."  (3)  Concerning  her  feelings  at  the  time  that  the  ticket 
was  questioned  by  the  conductor  as  to  its  validity,  appellee's  counsel 
questioned  the  witness  as  follows:  "Q.  Were  you  humiliated  there? 
A.  Yes,  sir."  The  objections  that  were  made  to  these  interrogatories 
and  answers  were  that  the  interrogatories  were  leading  and  suggestive. 
"Questions  are  objectionable  as  leading  not  only  when  they  directly  sug- 
gest the  answer  which  is  desired,  but  also  when  they  embody  a  material 
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fact,  and  admit  of  an  answer  by  a  simple  negative  or  affirmative,  though 
neither  the  one  nor  the  other  is  directly  suggestive."  (2  Phillips  on  Evi- 
dence, 745;  1  Greenleaf  on  Evidence,  sec.  434;  Rapalje  on  Witnesses, 
sec.  241.)  The  substantial  crucial  fact  in  issue  in  this  case  was  whether 
appellee's  wife  suffered  mental  distress  or  humiliation  from  the  conduct 
of  appellants  conductor,  as  alleged,  and  this  fact  seems  clearly  to  be 
embodied  in  the  interrogatories  propounded,  which  admit  of  an  answer 
by  a  simple  negative  or  affirmative,  and  hence  are  leading  within  the 
rule  as  announced  in  the  above  authorities.  This  aspect  of  the  ques- 
tion, however,  may  possibly  be  affected  by  the  modification  of  the  com- 
mon law  rule  recognized  by  our  Supreme  Court  in  the  case  of  Lott  v. 
King  (79  Texas,  292),  and  noticed  in  the  case  of  Railway  Company  v. 
Dalwigh  (92  Texas,  656).  But,  if  so,  we  see  no  answer  to  the  further 
fact  that  the  questions  quoted  put  it  in  the  power  of  the  witness,  by  the 
simple  answer  given,  to  echo  back  the  words  of  counsel,  and  to  give  a 
desired  answer  in  a  desired  form  upon  the  material  point  in  the  case, 
which,  upon  principle  and  authority,  must  be  held  to  be  objectionable. 
(See  Railway  Company  v.  Dalwigh,  supra ;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Hammon,  92  Texas,  609,  50  S.  W.  Rep.,  123,  and  authorities  therein 
cited.)  We  think  the  witness  should  have  been  required  to  state,  in  her 
own  language,  what,  if  any,  effect  the  demeanor  of  the  conductor,  as  she 
detailed  it,  had  upon  her.  The  answers  of  the  witness,  if  credited,  es- 
tablished the  fact  that  the  acts  and  words  of  the  conductor  "preyed  upon 
her  mind"  and  'Tiumiliated  her,"  and  thus  not  only  filled  the  legal  re- 
quirements of  appellee's  case,  but  also  tended  to  augment  the  recovery. 
These  terms  were  selected  by  the  learned  counsel  of  appellee,  embodied  in 
the  questions  propounded,  and  echoed  back  by  the  v/itness.  We  have  no 
means  of  knowing  that  the  witness,  had  she  been  permitted  to  describe 
the  effect  of  the  conduct  of  the  conductor  in  terms  of  her  own,  would 
have  used  terms  of  like  force  and  effect.  The  witness  alone,  it  seems  to 
us,  should  be  presumed  to  best  know  the  effect  upon  her  of  the  cir- 
cumstances and  of  the  terms  which  will  most  accurately  and  fully  de- 
scribe such  effect. 

For  the  purpose  of  showing  the  force  of  the  objections  made,  and  of 
our  comment  upon  the  interrogatories  and  answers  set  out,  we  will  fur- 
ther add  that,  while  appellee's  wife  testified  that  several  other  passen- 
gers were  present,  "both  in  front  and  behind  her,"  none  of  such  other 
passengers  were  called  to  testify  in  behalf  of  appellee,  upon  whom  rested 
the  burden  of  proof.  She  also  testified,  in  addition  to  what  we  have 
heretofore  stated,  that  "when  he  (the  conductor)  first  threw  the  ticket 
back  in  my  lap  I  told  him  that  he  was  mad,  and  he  said  that  he  was  not 
mad  that  he  knew  anything  about,  and  I  told  him  that  if  he  was  not 
mad  he  was  the  crankiest  man  I  ever  saw.  .  .  .  Yes,  sir,  I  was  mad. 
He  told  me  he  wanted  me  to  borrow  the  money,  and  I  told  him  I  would 
not  borrow  it  (appellee's  wife  lacked  five  cents  of  having  enough  money 
to  pay  the  cash  fare  demanded).  He  was  mad  at  me.  No,  sir.  It  is 
not  a  fact  that  I  was  the  only  person  that  was  mad.  I  don't  know 
whether  he  was  mad  or  not,  but,  if  he  was  not  mad,  he  talked  like  he 
was  mad.  ...  I  was  mad  enough  to  have  hit  him  in  the  face,  and 
told  him  so.    I  did  not  make  any  effort  to  hit  him  in  the  face;  I  only 
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said  that  I  only  felt  like  striking  him  in  the  face.*'  The  conductor  testi- 
fied in  substance  that  it  was  his  duty,  under  the  circumstances,  to  refuse 
to  permit  transportation  on  an  unsigned  ticket,  and  that  this  is  true 
under  ordinary  circumstances  is  not  disputed.  He  also  denied  all  rude- 
ness of  manner. 

It  will  be  observed  that,  excluding  the  terms  of  counsel's  selection 
and  embodied  in  the  interrogatories  quoted,  the  evidence  of  appellee's 
wife  is  susceptible  of  the  construction  that  she  was  merely  angry.  Save 
in  telegraph  cases  damages  for  mental  emotion  of  any  kind  is  rarely  al- 
lowed when  unaccompanied  with  physical  pain  or  pecuniary  loss,  on  the 
grounds  that  such  damages  are  uncertain  and  speculative,  and  the  rule 
in  telegraph  cases  is  of  comparatively  recent  origin,  and  by  no  means 
universally  applied.  (Sutherland  on  Damages,  sec.  977,  et  seq.)  As  de- 
fined, anger  is  not  ordinarily  classed  as  mental  suffering.  The  Standard 
Dictionary  defines  it  as,  "violent  and  vindictive  passion  or  emotion, 
caused  by  injury  or  insult,  real  or  imagined.  .  .  .  Anger  is  com- 
monly a  sin."  Saint  Luke  says  that  on  one  occasion  all  they  in  the 
synagogue  were  filled  with  "wrath"  at  the  statements  of  the  Savior. 
(Luke,  4:28.)  And  the  antonyms  of  anger,  as  given  by  the  dictionary 
cited,  "amiability,  forbearance,  gentleness,  patience,  self-control,  self- 
restraint,"  are  emotions  of  the  mind  that  we  are  taught  to  cultivate  by 
Him  who  spake  as  never  man  spake.  It  may  be  that  the  courts  will 
hereafter  offer  a  premium  by  way  of  damages  for  the  cultivation  of  the 
emotion  of  mere  anger,  but  we  have  been  cited  to  no  case  where  it  has 
thus  far  been  done,  and  we  hardly  feel  yet  prepared  to  thus  further  in- 
vade the  field  of  speculative  damages,  at  least,  not  until  it  is  established 
by  the  verdict  of  the  jury  as  just  wrath,  arising  from  an  adequate  cause, 
and  of  degree  amounting  to  mental  suffering. 

It  is  insisted  (1)  that  the  fact  of  mental  suffering,  which  the  answers 
to  the  objectionable  questions  tends  to  establish,  is  otherwise  fairly  un- 
disputed; and  (2)  that  substantially  the  same  evidence  was  introduced 
without  objection.  If  these  propositions  were  legally  maintainable  it 
would,  of  course,  follow  that  the  errors  discussed  would  be  harmless,  btrt 
the  majority  have  been  unable  to  so  construe  the  record.  Adopting  the 
version  of  the  occurrence  as  detailed  by  appellee's  wife,  as  we  must  do 
in  deference  to  the  jur/s  verdict,  we  feel  unable  to  say,  as  matter  of 
law,  that  mental  suffering  is  the  necessary  result,  nor  can  we  say  that 
the  jury  would  have  so  found  upon  the  evidence  exclusive  of  the  answers 
to  the  objectionable  questions.  Aside  from  some  expressions  that,  of 
themselves,  are  not,  as  we  think,  so  clearly  of  certain  actionable  meaning, 
the  evidence  relied  upon  as  showing  that  there  is  testimony  of  the  same 
legal  effect  as  that  improperly  elicited  is  that  of  appellee's  wife.  As  it 
appears  in  the  statement  of  facts,  she,  one  or  more  times,  substantially 
or  literally  reiterates,  without  accompanying  objection,  the  terms  in- 
cluded in  the  interrogatories.  But  the  fact  that  no  objection  in  the 
same  connection  appears  in  the  statement  of  facts  in  nowise  contradicts 
the  bill  of  exceptions  in  this  case.  The  evidence,  aside  from  the  man- 
ner of  its  production,  is  perhaps  unobjectionable.  The  statement  does 
not  set  forth  the  questions  that  evoked  the  answers  relied  upon,  and  no- 
where affirmatively  shows  such  a  drawing  out  of  the  testimony  on  the 
part  of  appellant  as  clearly  amounts  to  a  waiver  of  the  objections  urged 
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in  the  bill  which  is  the  proper  receptacle.  The  objections  urged  go  to 
the  questions — the  manner  of  eliciting  the  testimony — and  if  it  be  tme 
that  a  witness^  by  mere  repetition,  may  avoid  the  force  of  objections 
urged  to  vicious  education  in  the  use  of  necessary  terms  by  leading  and 
pregnant  questions,  then,  speaking  generally,  and  without  reference  to 
the  parties  in  this  case,  litigants  are  certainly  at  the  mercy  of  the  artful 
lawyer  and  the  swift  witness. 

The  cases  relied  upon  as  establishing  the  contentions  noted  we  think 
distinguishable  from  the  one  before  us.  Without  reviewing  them  at 
length,  we  think  it  will  be  found  that,  for  the  most  part,  they  are  cases 
where  it  appears  that  one  or  more  other  witnesses  have  given  the  same 
testimony,  and  no  objection  thereto,  by  bill  or  otherwise,  appears  in  the 
record,  as  illustrated  by  the  case  of  Port  Worth  &  D.  C.  Ry.  Co.  v. 
Greathouse  (82  Texas,  104) ;  or  where  some  other  and  different  fact 
of  substantially  the  same  legal  effect  has,  without  objection,  been  proven, 
as  in  case  of  the  Pacific  Express  Company  v.  Dunn  (81  Texas,  85). 
Neither  is  the  case  here.  Here  no  one  but  the  witness,  to  whom  the  ob- 
jection relates,  uses  terms  or  testifies  to  a  state  of  facts  as  fully  and 
forcefully  sustaining  appellee's  case,  nor  does  she,  or  any  other  witness, 
testify  to  some  unobjectionable  fact  of  the  same  legal  and  forceful  im- 
port as  the  terms  under  consideration. 

Some  stress  is  also  laid  upon  the  fact  that  no  complaint  is  made  that 
the  verdict  is  excessive  in  amount.  It  is  true  that  no  assignment  has 
been  presented  specifically  complaining  of  any  part  of  the  verdict  less 
than  the  whole.  But  the  testimony  shows  that,  sometime  after  the  ar- 
rival of  appellee's  wife  at  Stephenville,  appellant  issued  and  delivered 
to  appellee  a  bankable  voucher  in  the  sum  of  $2.25  for  the  cash  fare 
paid  by  his  wife,  which,  however,  after  consultation  with  his  attorney, 
he  refused  to  receive,  and  hence  returned  to  appellant's  ngent,  and,  as 
already  noticed,  complaint  is  made  that  the  entire  amount  of  the  verdict 
for  the  $500,  as  damages  for  the  mental  anguish,  is  wholly  unsupported 
by  the  evidence.  Conceding  that,  in  this  instance,  an  objection  to  the 
whole  does  not  include  an  objection  to  every  part,  and  treating  the  as- 
signment presented,  as  we  have  done,  as  not  sufficient  to  raise  the  question 
of  mere  excess,  it  must  nevertheless  be  conceded  that  the  verdict  for  dam- 
ages for  mental  anguish,  the  subject  of  the  only  substantial  controversy 
in  this  case,  seems  large.  Verdicts  in  like  sums  in  similar  cases,  on 
proper  assignment,  have  been  more  than  once  declared  excessive  by  this 
court  (Railway  v.  St.  John,  supra;  Railway  v.  Dennis,  4  Texas  Civ. 
App.,  91),  and  many  cases  might  be  cited,  had  we  the  time,  in  which  the 
amount  of  the  verdict,  not  attacked  as  excessive,  has  been  looked  to  in 
the  eflPort  to  determine  whether  a  given  error  is  harmless.  If  it  be  con- 
ceded that  the  evidence,  exclusive  of  that  which  is  objectionable,  is  suf- 
ficient to  support  the  verdict  on  the  issue  of  mental  suffering,  it  can  not, 
we  think,  be  further  held  with  certainty  that  the  objectionable  did  not 
add  weight — force — to  the  unobjectionable,  and  thereby  render  more 
certain  a  finding  of  the  jury  in  appellee's  favor.  Appellee  persistently 
sought  its  introduction.  He  hence  must  have  thought  it  added  some- 
thing to  the  other  evidence  now  relied  upon  as  supporting  the  verdict. 
If  it  did,  we  do  not  feel  justified  in  holding  it  harmless. 

In  concluding,  we  will  but  add  that  the  testimony  as  a  whole  has  not 
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impressed  us  as  presenting  one  of  those  eases  of  flagrant  outrage  or 
willful  oppression  that  compel  a  finding  of  damages  for  mental  suffering, 
as  contradistinguished  from  some  other  emotion;  and  the  rule  that  we 
have  endeavored  to  have  constantly  in  mind  undoubtedly  is  that,  where 
it  appears  that  an  error  has  been  committed,  then  the  right  of  the  ob- 
jecting litigant  requires  of  us  a  reversal,  unless  we  can  say,  from  the 
whole  case,  that  no  injury  clearly  appears.  (Railway  Co.  v.  Hannig,  91 
Texas,  347.)  This  the  majority  have  felt  unable  to  do,  and  it  is  ac- 
cordingly ordered  that  the  judgment  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  Remanded. 

DISSENTING  OPINION. 

SPEER,  Associate  Justice. — I  am  unable  to  agree  to  the  reversal 
of  this  case  upon  the  grounds  stated  in  the  majority  opinion.  On  the 
contrary,  I  think,  in  view  of  the  entire  record,  that  no  error  is  shown  in 
the  particulars  complained  of.  The  questions  objected  to  as  being  lead- 
ing and  suggestive,  together  with  the  answers  given  thereto,  are  set  forth 
in  the  majority  opinion,  and  need  not  here  be  reproduced.  I  think  the 
case  falls  within  the  well-established  rule  that  a  cause  will  not  be  re- 
versed because  of  error  in  permitting  leading  questions  where  substan- 
tially the  same  evidence  is  introduced  without  objection,  and  where  the 
fact  which  the  evidence  tends  to  establish  is  otherwise  fairly  undisputed. 
(Northern  Texas  Traction  Co.  v.  Lewis,  11  Texas  Ct.  Rep.,  659;  St. 
Louis  &  S.  W.  Ry.  Co.  v.  Honea,  11  Texas  Ct.  Rep.,  708;  Fort  Worth 
&  D.  C.  Ry.  Co.  V.  Greathouse,  82  Texas,  104;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Baker,  4  Texas  Law  Jour.,  264,  9  Texas  Ct.  Rep.,  919 ;  Letcher  v. 
Morrison,  79  Texas,  240 ;  City  of  San  Antonio  v.  Porter,  24  Texas  Civ. 
App.,  444,  59  S.  W.  Rep.,  922 ;  San  Antonio  Traction  Co.  v.  Crawford, 
71  S.  W.  Rep.,  306;  Texas  &  P.  Ry.  Co.  v.  Gay,  27  S.  W.  Rep.,  742; 
Pacific  Express  Co.  v.  Dunn,  81  Texas,  85;  Fire  Association  v.  Jones, 
40  S.  W.  Rep.,  44.)  In  the  agreed  statement  of  facts  is  found  what  I 
take  to  be  substantially,  if  not  identically,  the  same  testimony  as  that 
elicited  by  the  questions  objected  to  as  being  leading.  On  page  nine- 
teen Mrs.  Jones  testifies  that  she  was  humiliated  by  the  conductor's 
conduct  toward  her.  At  page  twenty  she  says:  "The  conductor's  con- 
duct in  throwing  the  ticket  back  in  my  lap  preyed  upon  my  mind.  The 
conductor's  conduct  toward  me  was  such  that  it  preyed  upon  my  mind 
so  that  I  was  nervous  and  felt  hurt  by  it.  I  felt  hurt  and  nervous  after 
the  second  conversation  by  the  way  this  conductor  had  treated  me. 
After  I  arrived  at  Stephenville,  and  met  my  husband,  I  told  him  about 
the  way  the  conductor  had  treated  me ;  it  was  just  a  few  minutes  after  I 
arrived  at  Stephenville  and  got  off  of  the  train  that  I  told  him  about 
it."  Again,  on  cross-examination,  speaking  with  reference  to  the  con- 
ductor's conduct  toward  her,  she  said:  "This  thing  made  me  nervous 
and  humiliated  me.  Yes,  sir,  I  was  mad.  He  told  me  he  wanted  me  to 
borrow  the  money,  and  I  told  him  that  I  would  not  try  to  borrow  it. 
He  was  mad  at  me."  On  page  thirty-six  her  husband,  the  appellee,  tes- 
tified :  "I  was  at  the  depot  when  my  wife  returned  from  the  trip.  When 
she  got  off  of  the  train  here  in  Stephenville  on  her  return  she  seemed  to 
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be  very  much  excited.  I  had  to  call  her  two  or  three  timeft.  She  just 
seemed  to  be  bewildered,  lost  and  excited.  I  started  to  take  her  into  the 
ticket  office  and  she  wanted  to  go  into  the  express  oflSce — I  mean  that  I 
started  to  take  her  into  the  waiting  room.  She  made  complaint  to  me 
about  this  ticket  matter.  She  also  made  complaint  to  me  about  her  feel- 
ings. That  was  after  we  started  home.  .  .  .  She  complained  of  being 
weak  and  nervous  after  she  came  back  right  at  once.  .  .  .  She  didn't 
know  that  I  was  there  at  the  train  until  I  had  called  her  the  second 
time ;  she  was  trying  to  get  into  the  express  office.  She  was  almost  wild 
and  excited.'* 

To  my  mind  the  real  issue  of  the  case,  upon  which  there  was  conflict 
of  testimony,  was  as  to  the  treatment  accorded  to  Mrs.  Jones  by  appel- 
lant's conductor.  There  was  a  sharp  conflict  in  the  evidence  upon  this 
issue,  but  the  jury  has  settled  this  conflict  in  favor  of  appellee's  theory. 
Fpon  the  question  of  whether  or  not  appellee's  wife  suffered  humilia- 
tion or  other  mental  pain,  as  alleged,  there  is  fairly  no  conflict  what- 
ever, but  such  fact  may  be  taken  as  undisputed.  It  is  well  settled  that 
mental  anguish,  when  constituting  the  basis  of  a  recovery,  need  not  be 
expressly  proved,  but  that  juries  may,  from  their  own  knowledge  and 
experience  of  human  nature,  estimate  damages  from  such  cause  without 
any  evidence.  (Western  TJnion  Tel.  Co.  v.  Adams,  76  Texas,  531 ;  West- 
em  Union  Tel.  Co.  v.  McLeod,  22  S.  W.  Rep.,  988 ;  Western  Union  Tel. 
Co.  V.  Zane,  26  S.  W.  Rep.,  722.)  It  may  be  that  a  recovery  for  mental 
anguist  is  more  frequently  allowed  in  the  telegraph  cases  than  in  others. 
But  the  right  to  recover  for  such  suffering  is  by  no  means  limited  to 
the  telegraph  cases.  It  has  been  repeatedly  held,  and  by  this  court,  in 
other  cases,  that  mental  anguish  is  a  proper  element  of  damages  even 
when  unaccompanied  with  physical  injury.  (Leach  v.  Leach,  33  S.  W. 
Rep.,  703;  Missouri,  K.  &  T.  Ry.  Co.  v.  Tarwater,  75  S.  W.  Rep.,  937.) 
If  it  is  unnecessary  to  prove  mental  suffering  directly  in  the  telegraph 
cases,  I  see  no  reason  why  the  same  rule  should  not  apply  to  other  cases 
where  mental  anguish  is  a  proper  item  of  recovery.  So  that,  were  we 
to  exclude  all  the  direct  testimony  quoted  in  this  opinion,  and  in  the 
majority  opinion,  upon  the  issue  of  mental  suffering,  and  consider  only 
the  circumstances  attending  the  transaction,  the  case,  briefly  stated, 
would  stand  thus :  Appellee's  wife,  a  passenger  rightfully  on  appellant's 
train,  entitled  to  passage  to  her  home  at  Stephenville,  is  wrongfully  and 
rudely  insulted  by  appellant's  conductor  in  the  presence  of  numerous 
other  passengers,  in  the  manner  detailed  by  her  in  her  testimony.  She, 
a  woman,  and,  according  to  her  testimony,  three  months  advanced  with 
child,  is  threatened  by  the  conductor  with  ejection  unless  she  again  pays 
her  fare,  which  she  is  forced  to  do.  Under  these  circumstances  and  sur- 
roundings the  jury  might  properly  find  that  she  was  most  naturally 
angered,  humiliated,  and  suffered  other  mental  stress.  But  the  case  is 
by  no  means  left  in  this  condition.  Eliminating  from  the  present  con- 
sideration her  statements  that  the  conduct  of  the  conductor  preyed  upon 
her  mind,  we  find  that  she  has  testified,  without  objection,  that  she  was 
humiliated;  that  she  felt  hurt  and  was  nervous;  that  she  immediately 
apprised  her  husband  of  the  conductor's  treatment  toward  her;  that  she 
was  mad.  That  the  husband  testified  that,  upon  reaching  Stephenville, 
she  told  him  about  the  matter ;  that  she  was  wild  and  excited.    So  that^ 
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I  think^  from  the  record,  it  is  undisputed  that  appellee^s  wife  was 
humiliated  and  suffered  mental  anguish.  This  fact  was  amply  proved, 
so  far  as  testimony  could  prove  it,  without  the  answers  given  to  the  ob- 
jectionable interrogatories.  It  was  urged  in  the  majority  opinion,  infer- 
entially,  at  least,  that  Mrs.  Joneses  testimony  to  the  effect  that  she  was 
angered  by  the  treatment  of  the  conductor  is  evidence  to  the  contrary, 
but  I  do  not  so  consider  it ;  on  the  other  hand,  I  take  it  to  be  a  cogent 
circumstance  tending  to  show  a  state  of  mental  suffering,  for  which  the 
appellee  would  be  entitled  to  recover  in  this  action.  Anger  being,  ac- 
cording to  the  authority  quoted  by  the  Chief  Justice,  a  'Solent  vin- 
dictive passion  or  emotion  raised  by  injury  or  insult,  real  or  imagined** 
— and  the  jury  have  found  in  this  case  that  the  injury  and  insult  were 
real — I  think  it  is  evidence  of  a  high  character  tending  to  show  mental 
suffering,  and  I  have  searched  the  record  in  vain  for  evidence,  direct  or 
circumstantial,  tending  to  the  contrary.  Most  naturally  appellee^s  wife 
was  angered  by  the  treatment  received  at  the  hands  of  the  conductor. 
She  may  have  committed  a  sin  in  thus  losing  her  temper  under  such  cir- 
cumstances, but  we  should  not  deny  her  a  recovery  upon  this  ground. 

A  point  is  sought  to  be  made  in  the  majority  opinion  against  the  ap- 
pellee because  he  failed  to  call  any  of  the  passengers — ^although  many 
^  were  shown  to  have  been  in  the  coach  at  the  time — to  corroborate  his 
wife's  testimony.  I  have  noticed,  however,  that  appellee  was  not  alone 
remiss  in  this  particular.  The  appellant  probably  had  at  least  equal 
means  and  opportunity  of  procuring  the  testimony  of  these  persons,  yet 
failed  to  do  so.  Besides,  it  is  difficult  to  see  how  any  of  these  persons 
could  have  testified  whether  Mrs.  Jones  did  or  did  not  suffer  mental 
anguish ;  and,  moreover,  the  point  is  entirely  foreign  to  the  question  be- 
fore us  for  determination.  The  jury  has  accepted  appellee's  version  of 
the  affair 

In  International  &  G.  N.  Ry.  Co.  v.  Bibolet  (57  S.  W.  Rep.,  974), 
leading  questions  were  held  by  the  Court  of  Civil  Appeals  to  be  harmless 
where  the  answers  only  tended  to  augment  the  recovery,  and  there  was  no 
complaint  of  the  excessiveness  of  the  verdict.  If  that  is  the  law,  then, 
for  at  least  as  strong  reason,  this,  if  error  at  all,  is  harmless.  There  is 
no  complaint  of  the  amount  of  the  verdict.  But  it  is  at  least  doubtful 
if  the  answers  to  the  objectionable  questions  in  this  case  even  go  to  the 
extent  of  those  in  the  Bibolet  case,  for  the  reason  that  they  go  no  fur- 
ther than  to  show  that  "the  conduct  of  the  conductor  preyed  upon  her 
mind  and  humiliated  her,  and  thus  filled  the  legal  requirements  of  ap- 
pellee's case.''  But  the  legal  requirement  here  referred  to — i.  e.,  the  es- 
tablishment of  mental  suffering — is  already  otherwise  fully  established 
by  the  circumstances  and  undisputed  testimony,  and  the  answers  to  the 
questions  objected  to  are  only  cumulative  in  this  particular. 

In  Pacific  Express  Co.  v.  Dunn,  supra,  where  it  was  necessary  for  the 
plaintiff  to  prove  ownership  of  a  house  and  lot,  our  Supreme  Court  ap- 
plied the  principle  which  should  control  this  case  in  these  words:  "The 
question  which  brought  out  the  evidence  as  to  possession  may  have  been 
leading,  and  the  broad  assertion  of  ownership  may  have  been  but  the  as- 
sertion of  an  opinion,  but  these  matters  furnish  no  reason  for  reversal  in 
view  of  the  evidence  of  right  furnished  by  the  possession  proved."  So, 
here,  the  questions  which  brought  out  the  evidence  that  the  conductor's 
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conduct  preyed  on  Mrs.  Jones's  mind,  and  humiliated  her,  may  have  been 
leading  and  suggestive,  but  these  matters  furnish  no  reason  for  reversal 
in  view  of  the  undisputed  evidence  of  mental  suffering  furnished  by  the 
circumstances  surrounding  the  transaction  and  the  testimony  of  the  wit- 
nesses already  referred  to  by  me.  It  is  to  be  noted,  as  stated  in  the  ma- 
jority opinion,  that  Mrs.  Joneses  evidence,  aside  from  the  manner  of  its 
production,  is  unobjectionable.  The  principal  theory  upon  which  lead- 
ing questions  are  not  allowed  is  that,  by  this  means,  a  pari:y  is  enabled  to 
prove  a  fact  which  he  would  not  otherwise  be  able  to  prove.  Here  the 
fact  proved  in  response  to  the  leading  questions  is  otherwise  fully  proved 
and  undisputed,  in  language,  to  my  mind,  quite  as  strong  as  that  given 
in  response  to  the  leading  questions.  It  is  too  plain  for  argument  that, 
to  say  the  conduct  preyed  upon  Mrs.  Jones's  mind,  is  no  stronger  than 
to  say  it  humiliated,  angered,  hurt  and  excited  her  and  made  her  nerv- 
ous. Without  the  objectionable  testimony,  the  jury  must  have  found 
that  appellee's  wife  suffered  mental  anguish.  To  have  found  otherwise 
upon  this  issue  would  have  been  wholly  to  disregard  all  the  testimony. 

Nor  am  I  prepared  to  assent  to  the  proposition  that  the  verdict  in 
this  case  is  excessive.  It  is  so  intimated  in  the  majority  opinion,  and 
the  intimation  is  based  upon  the  cases  of  Railway  Company  v.  St,  John 
and  Eailway  Company  v.  Dennis,  which  cases  are  said  to  be  similar  to  the 
one  now  before  us.  But  I  think  the  most  casual  examination  of  these 
cases  will  disclose  such  dissimilarity  of  facts  as  to  destroy  their  value  as 
authority  in  this  respect.  In  each  of  these  cases  the  complaining  party, 
ejected  from  the  passenger  train,  was  a  man,  and  the  inconvenience  to 
the  plaintiff  in  each  case  was  shown  to  be  inconsiderable,  and  yet  this 
court  in  each  case  suggested  the  sum  of  $250  as  reasonable  damages.  I 
think  it  is  apparent  that  $500  is  very  reasonable  damages  in  this  case. 
Appellant  has  not  complained  that  the  verdict  is  excessive,  and  I  do  not 
think  it  is. 

Finally,  there  is  yet  another  reason  why  this  cause  should  not  be  re- 
versed. If  the  form  of  the  questions  was  objectionable,  as  being  leading, 
the  answers  given  in  the  statement  already  quoted  show  that  the  witness 
was  not  "led'*  by  them,  but  in  her  own  language  explained  how  the  mat- 
ter affected  her  mind — i.  e.,  preyed  on  her  mind — so  tliat  she  was  made 
nervous  and  felt  hurt  by  it.  A  leading  question  ceases  to  be  leading 
when  it  doesn't  lead.  ^ 

So  that,  whether  the  questions  objected  to  were  leading  or  not,  I  think, 
for  the  reasons  given,  no  error  is  shown,  and  the  judgment  should  be 
affirmed. 

Writ  of  error  refused. 


T.  P.  BOREN  V.  J.   S.  BOREN  ET  AL. 

Decided  January  28,  1905. 

limitationi — Fraud — Billgenoe  as  to  Discovering. 

Plaintiff  sued  to  cancel  a  deed  executed  by  him  12  years  before  on  the  ground 
of  fraud  in  its  procurement,  alleging  that  he  was  only  twenty-three  years  old 
at  the  time  he  signed  it,  was  illiterate,  and  had  always  been  led  to  believe  by 
his  mother  and  elder  brother  that,  under  the  terms  of  his  father's  will  he  had 
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no  interest  in  the  land.  The  will  was  of  record  in  the  county  where  plaintiff 
lived,  and  showed  that  the  mother  was  given  only  a  life  estate,  with  remainder 
to  plaintiff.  Held,  that  fraud  in  the  procurement  of  the  deed  did  not  prevent 
limitations  from  running,  as  plaintiff  had  not  exercised  reasonable  diligence  to 
discover  the  fraud. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillara. 

W.  8.  Simpkins,  for  appellant. — 1.  When  a  pari;y,  through  his  domi- 
nation and  influence  over  the  defrauded  party,  has  perpetrated  the  fraud, 
and  by  force  of  that  influence,  resulting  from  confidence,  has  allayed 
suspicion,  a  court  of  equity  will  not  permit  lapse  of  time  to  be  used  to 
his  advantage.  26  Texas,  482;  61  Texas,  49;  64  Texas,  516;  35  S.  W. 
Rep.,  199 ;  86  Texas,  608. 

2.  No  one  can  take  advantage  of  his  own  fraud,  though  there  be 
lapse  of  time,  when  inquiry  has  been  lulled  by  his  own  false  statements 
and  fraudulent  contrivances.  78  S.  W.  Rep.,  963 ;  26  Texas,  485 ;  33 
Fed.  Rep.,  314,  315. 

3.  Equity  will  not  permit  advantage  to  be  taken  of  one  who  has  been 
defrauded,  by  setting  up  lapse  of  time  ,since  its  perpetration,  where  in- 
vestigation has  been  suppressed  by  the  perpetrator,  and  who  seeks  to 
take  advantage  of  the  ignorance  he  has  fostered.  85  Fed.  Rep.,  63 ;  58 
Fed.  Rep.,  457;  50  Texas,  127;  26  S.  W.  Rep.,  614. 

4.  Whether  the  plaintiff  should  have  been  required  to  use  diligence  in 
'any  given  case  would  depend  upon  the  circumstances  whether  he  had 
reasonable  ground  to  believe  that  he  had  been  imposed  upon  by  the  de- 
fendant's representations ;  and  ignorance  arising  from  illiteracy  is  a  po- 
tent factor  in  determining  it.  56  S.  W.  Rep.,  384 ;  36  Fed,  Rep.,  147 ; 
146  U.  S.,  99,  100;  65  S.  W.  Rep.,  318;  71  S.  W.  Rep.,  923;  90  Texas, 
506;  73  Texas,  375;  69  Texas,  306,  307;  21  S.  W.  Rep.,  1001. 

D.  F.  Stngleton,  J.  T.  Cole  and  Groce  &  Skinner,  for  appellees. — 
1.  Fraud  prevents  the  running  of  the  statute  of  limitations  only  until 
it  is  discovered,  or  until,  by  the  use  of  reasonable  diligence,  it  might 
have  been  discovered ;  and  if  the  facts  stated  in  a  pleading  show  that  the 
failure  to  discover  the  fraud  complained  of  was  the  result  of  a  want  of 
proper  diligence,  the  question  presented  is  for  the  court,  notwithstanding 
general  allegations  that  the  discovery  could  not  have  been  more  season- 
ably made.  Smith  v.  Talbot,  18  Texas,  782 ;  Smith  v.  Fly,  24  Texas, 
353 ;  Hudson  v.  Wheeler,  34  Texas,  366 ;  Bremond  v.  McLean,  45  Texas, 
10-19;  Ransome  v.  Bearden,  50  Texas,  120;  Kuhlman  v.  Baker,  50 
Texas,  637;  Alston  v.  Richardson,  51  Texas,  6;  Calhoun  v.  Burton,  64 
Texas,  510;  Parish  v.  Alson,  65  Texas,  194;  Cooper  v.  Lee,  75  Texas, 
114;  Cleveland  v.  Carr,  40  S.  W.  Rep.,  406;  Presnall  v.  McLeary  et  al., 
50  S.  W.  Rep.,  1066;  Vodrie  v.  Tynan,  57  S.  W.  Rep.,  680;  Qerfers  v. 
Mecke,  67  S.  W.  Rep.,  144. 

2.  Statutes  of  limitation  are  founded  upon  sound  public  policy; 
they  are  statutes  of  repose,  the  force  of  which  should  not  be  evaded  ex- 
cept in  cases  not  only  of  fraud,  but  where,  clearly,  there  has  been  no 
laches  on  the  part  of  the  person  complaining;  hence  one  seeking  to 
avoid  the  bar  of  such  statutes  must  allege  the  facts  fully,  including  those 
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bearing  upon  his  efforts  to  learn  his  rights,  and  it  must  appear  that  he 
used  due  diligence  in  that  regard.  If  it  appears  from  his  own  allegations 
that  the  means  were  at  hand  to  readily  discover  the  fraud  complained  of, 
and  would  have  been  used  by  a  person  of  ordinary  care  and  prudence  in 
the  transaction  of  his  own  business,  then  he  will  be  held  to  have  had  no- 
tice of  everything  which  a  proper  use  of  such  means  would  have  dis- 
closed, and  the  issue  presented  is  for  the  court,  and  not  necessarily  for 
the  jury.  A  party  can  not  avail  himself  of  the  exception  to  the  statute 
when  the  means  of  discovering  the  truth  were  easily  in  his  power  and 
were  not  used.  See  cases  above  cited,  aild,  also,  Callan  v.  Callan,  74  S. 
W.  Sep.,  965;  Sheby  Co.  v.  Bragg,  36  S.  W.  Rep.,  600;  Wood  v.  Carpen- 
ter, 101  U.  S.,  136;  Felix  v.  Patrick,  145  U.  S.,  317;  Ware  v.  Galveston 
City  Co.,  146  U.  S.,  102;  Hardt  v.  Heidweyer,  152  U.  S.,  559. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lant against  appellees,  J.  S.  Boren  and  others,  on  February  21,  1900,  to 
cancel  a  deed  executed  by  appellant,  his  wife  and  mother  to  J.  S.  Boren, 
on  the  29th  day  of  June,  1888,  conveying  about  eight  hundred  and 
nineteen  acres  of  land,  a  part  of  the  Joseph  Boren  headright  league,  sit- 
uated in  Ellis  County,  Texas,  and  for  the  recovery  of  said  land  so  con- 
veyed. 

The  answer  to  plaintiff's  petition  contained  a  general  demurrer  and 
numerous  special  exceptions,  which,  besides  matters  not  regarded  im- 
portant on  this  appeal,  presented  the  defense  of  limitations,  and  that  the 
facts  alleged  by  way  of  excuse  for  the  delay  in  bringing  the  action  were 
insufficient  to  prevent  the  bar  of  the  statute.  The  court  overruled  the 
general  demurrer,  but  sustained  the  special  exceptions,  and  plaintiff  de- 
clining to  amend,  the  case  was  dismissed,  and  is  now  before  us  on  ap- 
peal. 

The  petition  abounds  with  charges  of  deception  and  fraud,  upon  which 
it  is  claimed  the  conveyance  in  question  should  be  set  aside,  and  is  so 
voluminous  that  we  shall  attempt  to  give  only  so  much  thereof  as  is  nec- 
essary to  an  understanding  of  this  opinion. 

It  is  alleged,  in  substance,  that  Joe  Boren  and  his  wife,  Ann  Boren, 
owned  a  league  of  land  in  Ellis  County  upon  which  they  lived,  having 
established  their  homestead  upon  it;  that  he  gave  to  some  of  his  chil- 
dren and  sold  portions  of  the  league,  so  that  when  he  died,  on  December 
4,  1880,  he  owned  only  eight  hundred  and  nineteen  acres  of  the  league. 

Plaintiff  was  fifteen  years  of  age  when  his  father  died,  and  was  living 
with  his  parents,  and  continued  to  live  with  his  mother,  Ann  Boren, 
until  her  death,  July  8,  1899,  and  on  the  homestead  until  June  29,  1888, 
wh'en  a  deed  was  executed  by  his  mother  to  J.  S.  Boren,  purporting  to 
convey  to  him,  J.  S.  Boren,  the  eight  hundred  and  nineteen  acres.  That 
this  deed  was  signed  also  by  him,  but  without  any  consideration,  and  his 
signature  to  the  instrument  was  secured  by  false  statements,  and  the 
working  of  a  fraudulent  scheme  by  J.  S.  Boren,  inducing  him  to  sign  it. 
That  Joe  Boren  left  a  will,  in  which  he  bequeathed  to  his  wife,  Ann 
Boren,  all  the  real  estate,  then  consisting  of  eight  hundred  and  nineteen 
acres,  and  all  the  personal  estate,  lo  be  held  by  her  for  her  maintenance 
and  support  during  her  natural  life,  and  for  the  education  of  appellant, 
and  at  her  death  the  remainder  to  go  to  appellant;  that  his  mother,  Ann 
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Boren,  accepted  under  the  will,  which  was  duly  probated  by  her  as  ex- 
ecutrix ;  that  she  used  the  property  for  her  maintenance  and  suppo'rt,  as 
provided  under  the  will.  And  it  is  charged  that  J.  S.  Boren  advised  and 
directed  the  entire  administration,  and  up  to  his  mother's  death  exer- 
cised complete  control  over  her ;  that  his  mother,  by  accepting  under  the 
will,  waived  her  community  interest ;  that  J.  S.  Boren  and  his  codefend- 
ants  well  knew  these  facts,. and  that  his  mother  only  conveyed  to  J.  S. 
Boren  a  life  estate,  and  that  this  life  estate  ended  on  the  death  of  his 
mother,  July  8,  1899.  But  that,  if  it  should  be  held  that  Mrs.  Ann 
Boren  did  not  waive  her  community  right,  then  appellant  was  entitled 
to  an  undivided  one-half  interest  in  the  land  under  the  will  of  his 
father,  and  in  this  event  it  is  prayed  that  he  recover  the  four  hundred 
acres  remaining  in  the  hands  of  J.  S.  Boren  when  the  suit  was  brought, 
he  having  sold  the  balance  of  the  eight  hundred  and  nineteen  acres  and 
converted  the  proceeds  to  his  own  use ;  that  J.  S.  Boren  took  an  active  in- 
terest in  the  administration  of  his  father's  estate  from  the  death  of  his 
father  until  the  land  was  conveyed  to  him  in  1888,  and  exerted  an  influ- 
ence over  his  mother  until  a  few  months  before  her  death,  in  July, 
1899.  That,  in  matters  of  business,  he  had  acquired  a  complete  control 
over  her,  especially  in  reference  to  the  estate ;  that,  knowing  his  influence, 
he  conceived  the  project  of  getting  the  land  from  her,  and,  with  the  in- 
tent to  defraud  his  old  mother  and  appellant  out  of  the  eight  hundred 
and  nineteen  acres,  he  began  his  scheme  by  prejudicing  his  mother 
against  her  other  children,  who  lived  in  the  neighborhood,  by  making  her 
believe  that  the  other  children  were  after  the  property,  and  were  going 
to  poison  her ;  that  his  mother  was  old,  afflicted  with  disease,  and  an  in- 
valid all  the  time,  and  while  in  this  condition,  with  her  mind  and 
strength  impaired,  J.  S.  Boren  falsely  caused  his  mother  to  believe  that 
her  children  were  going  to  poison  her  and  take  away  the  land  from  her, 
and  it  could  only  be  avoided  by  transferring  the  land  to  him,  so  that  he 
could  protect  it.  As  a  further  inducement,  he  stated  that  he  would  bor- 
row money  on  the  land,  buy  a  farm  for  her  away  from  her  children,  and 
out  of  the  neighborhood,  where  she  could  live  in  peace ;  that  these  state- 
ments to  his  mother  and  petitioner  were  absolutely  false,  and  made  with 
intent  to  induce  his  mother  and  petitioner  to  execute  the  deed  to  him; 
that  his  mother  believed  the  statements  to  be  true,  and  consented  to 
abandon  the  old  homestead  for  another  home  out  of  the  neighborhood  of 
her  children,  and,  so  induced,  she  did  execute  the  deed  to  J.  S.  Boren ; 
that  plaintiff  was  utterly  illiterate,  and  during  all  his  youth,  and  up  to 
his  mother's  death,  his  time  was  occupied  in  nursing  and  caring  for  his 
sick  mother  and  working  on  the  farm ;  that  he  was  never  charged  with  his 
mother's  business  about  the  estate  matters,  nor  was  he  ever  consulted' in 
reference  to  the  same ;  that  he  was  never  permitted  to  be  present  in  the 
room  when  J.  S.  Boren  and  his  mother  discussed  the  estate  matters; 
that  his  total  ignorance  of  the  estate,  and  his  right  therein,  were  known 
by  J.  S.  Boren  and  his  mother,  and  it  was  never  intimated  by  J.  S.  Boren 
or  his  mother  that  he  had  any  interest  in  his  father's  estate ;  that,  on  the 
contrary,  it  had  been  repeatedly  stated  to  him  by  both  J.  S.  Boren  and 
his  mother  that  he  had  no  interest  whatever  therein;  that  his  mother 
owned  it  all,  and  he  was  dependent  on  her  for  what  he  might  receive 
from  the  estate,  and  he  had  grown  up  in  this  belief;  that  he  was  con- 
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tinually  assured  by  J.  S.  Boren  and  his  mother,  up  to  her  death,  that  he 
had  no  claim  upon  his  father's  estate;  that  the  relation  of  J.  S.  Boren 
to  himself  created  implicit  confidence ;  that  he  had  been  controlling  af- 
fairs since  his  father's  death,  and  otherwise  assisted  his  mother,  and, 
under  these  conditions,  through  a  series  of  years,  both  Mrs.  Ann  Boren 
and  petitioner  learned  to  rely,  and  did  rely  with  confidence,  on  what  he 
said  and  did ;  that  petitioner  relied  also  upon  his  mother's  statements, 
who  also  stated  that  he  had  no  interest  in  the  estate  of  his  father ;  and 
that  he  grew  up  under  the  belief  that  her  repeated  statements,  as  well  as 
those  of  J.  S.  Boren,  were  true;  that  J.  S.  Boren  designedly  misled  her 
and  petitioner,  well  knowing,  at  the  time,  of  the  provisions  of  the  will ; 
that  petitioner  was  further  made  to  believe  that  the  statements  made  to 
his  mother  and  himself  about  the  threats  of  the  children  to  get  hold  of 
the  property,  and  that  they  would  poison  his  mother,  were  true ;  that  all 
of  J.  S.  Boren^s  statements  were  false,  and  made  in  pursuance  of  a 
scheme  to  rob  his  mother  and  petitioner;  that  after  these  false  state- 
ments had  produced  the  fear  and  apprehension  intended,  both  on  the 
part  of  his  mother  and  petitioner,  he  proceeded  to  consummate  his  plan 
in  the  following  manner:  On  the  28th  day  of  June,  1888,  J.  S.  Boren 
brought  a  notary,  to  his  mother^s  house,  with  the  deed,  which  he  had 
written  or  caused  to  be  written,  for  his  mother^s  signature.  The  deed 
purported  to  be  a  full  warranty  deed,  conveying  the  eight  hundred  and 
nineteen  acres  of  the  Boren  land  to  J.  S.  Boren;  that  he  caused  his 
mother  to  sign  it,  and  then  he  called  petitioner  and  told  him  he  had  to 
sign  the  deed.  He  told  petitioner  that  he  did  not  see  any  use  in  it,  and 
that  it  was  only  a  matter  of  form,  as  he  had  no  interest  in  the  land,  but 
the  loan  company  required  petitioner  to  sign,  as  he  lived  on  the  land 
with  his  mother,  and  the  only  way  to  get  the  money  from  the  loan  com- 
pany to  buy  his  mother  another  farm  would  be  for  him  to  sign  it,  so  as  to 
carry  out  his  mother^s  wish ;  that  he  was  told  then  what  had  been  re- 
peatedly stated  to  him  before — that  he  had  no  interest  in  the  land,  and 
was  conveying  none;  that,  induced  by  these  statements,  and  believing 
them  to  be  true,  and  further  believing  that  his  signature  was  necessary 
to  aid  the  said  Boren  to  obtain  a  loan  to  carry  out  his  purpose  of  pro- 
curing another  home  for  his  mother,  that  he  signed  the  instrument. 
That  at  the  time  the  deed  was  signed  it  was  not  read  to  him,  nor  were 
the  contents  stated  to  him,  and  he  did  not  know  until  1899  what  the 
consideration  was. 

The  petition  then  alleges  that  the  discovery  of  the  fraud  of  J.  S. 
Boren  was  made  in  the  following  manner :  that,  being  indebted,  and  de- 
siring to  raise  money  to  pay  it,  he  wished  to  sell  a  part  of  the  one  hun- 
dred acres  left  him  by  his  mother's  will.  That,  in  the  investigation  of 
the  title,  his  father's  will  was  for  the  first  time  read  and  explained  to 
him,  and  he  was  informed  of  his  interest  left  by  his  father^s  will  to  him, 
and  that  his  mother  had  only  a  life  estate  therein.  That  this  led  him  to 
investigate  the  statements  made  by  Boren  to  himself,  and  the  charges 
against  his  brothers  and  sisters  to  induce  Mrs.  Boren  to  convey  to  him 
the  eight  hundred  and  nineteen  acres,  and  he  found  that  they  were  ut- 
terly untrue,  and  that  he  had  been  intentionally  defrauded  by  J.  S. 
Boren,  whereupon  he  filed  this  suit  at  once. 

It  is  apparent  that  the  central  question  presented  is  that  of  limita- 
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tion,  and  that  its  determination  turns  on  whether  or  not  the  facts  alleged 
show  the  use  of  such  diligence  to  discover  the  fraud  complained  of  as 
demanded  the  submission  of  that  issue  to  the  jury.  The  action  of  the 
court  on  appellee's  demurrers  necessarily  involved  the  ruling  that  such 
facts  were  not  sufficient,  and  that^  as  a  matter  of  law,  reasonable  dili- 
gence in  the  respect  mentioned  had  not  been  used.  Appellant,  by  his  as- 
signments of  error,  complains  of  the  ruling  of  the  court,  and  insists  that 
his  pleadings  presented  the  question  as  an  issue  of  fact  for  the  jury, 
which  should  have  been  submitted  to  them  for  determination. 

It  is  undoubtedly  true  that  there  are  a  class  of  cases  in  which  equity 
avoids  contracts  and  sets  aside  transactions  because  of  some  peculiar  re- 
lation of  confidence  and  trust  existing  between  the  parties.  In  such  cases 
it  has  been  said,  in  effect,  that,  where  one  of  the  parties  possesses  infor- 
mation concerning  the  rights  of  the  other  to  property  contracted  for, 
and  fails  to  disclose  his  exclusive  knowledge,  such  failure  affords  good 
ground  for  the  avoidance  of  such  contract.  When  the  fraud  is  unknown 
to  the  injured  party,  or  is  concealed,  lapse  of  time  will  not  be  laches 
which  bars  relief,  unless  such  party  has  failed  to  use  reasonable  dili- 
gence to  discover  the  fraud.  Nor  will  a  party  be  allowed  to  avail  him- 
self of  the  statute  of  limitation  if,  by  his  own  misrepresentation  or 
fraud,  he  has  prevented  the  other  party  to  the  transaction  from  ascer- 
taining a  knowledge  of  his  right  to  the  property  involved  in  the  contro- 
versy. But  it  is  the  well-settled  doctrine  in  this  State,  in  all  cases,  that 
fraud  prevents  the  running  of  the  statute  of  limitation  only  until  the 
fraud  is  discovered,  or  until,  by  the  exercise  of  reasonable  diligence,  it 
might  have  been  discovered.  (Munson  v.  Hallowell,  26  Texas,  476 ;  Aud- 
ling  V.  Perkins,  29  Texas,  348 ;  Bremond  v.  McLean,  46  Texas,  10 ;  Bass 
V.  James,  83  Texas,  110.)  The  right  of  action  will  be  deemed  to  have 
accrued  when  the  fraud  was,  or  by  the  use  of  reasonable  diligence  could 
have  been,  discovered,  and  limitation  is  put  in  motion  from  such  date, 
and  a  party^s  right  to  relief  will  be  barred  when  the  statutory  period, 
reckonal  from  tluit  time,  has  expired.  The  rule  of  pleading,  as  indicated 
by  the  authorities,  where  one  seeks  to  avoid  the  bar  of  the  statute  on  the 
ground  of  fraud,  is  that  he  must  allege  the  facts  upon  which  he  relies, 
so  the  court  may  determine  from  the  pleadings  whether  he  is  entitled 
to  the  relief  sought,  assuming,  as  must  be  done  on  demurrer,  such  alle- 
gations to  be  true.  If,  as  has  been  well  said,  it  appears  from  the  com- 
plainant's own  allegations  that  the  means  were  at  hand  to  readily  dis- 
cover the  fraud  complained  of,  and  such  means  of  information  would 
have  been  used  by  a  person  of  ordinary  care  and  prudence  in  the  trans- 
action of  his  own  business,  then  he  will  be  held  to  have  had  notice  of 
everything  which  a  proper  use  of  such  means  would  have  disclosed,  and 
a  failure  to  avail  himself  of  such  means  or  avenues  of  information  ap- 
pearing, the  issue  presented  is  one  of  law  for  the  decision  of  the  court, 
and  not  a  question  of  fact  for  the  determination  of  the  jury. 

The  question  recurs,  can  it  be  said,  as  a  matter  of  law,  in  view  of  the 
facts  alleged,  that  appellant  could  have  discovered,  by  the  use  of  reason- 
able diligence,  through  the  means  and  avenues  open  to  him,  the  fraud 
alleged  to  have  been  practiced,  prior  to  the  four  years  next  preceding  the 
institution  of  this  suit?  We  have  reached  the  conclusion  that  this  ques- 
tion must  be  answered  in  the  affirmative.    It  appears  from  his  own  alle- 
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gations  that  he  was  fifteen  years  of  age  at  the  time  of  his  father^s  death 
in  1880;  that  when  his  father  died  he  owned  and  was  living  upon  the 
land  in  controversy^  a  part  of  which  constituted  his  homestead;  that  at 
the  time  the  deed  sought  to  be  set  aside  was  executed,  he  was  a  man, 
twenty-three  years  of  age,  and  the  head  of  a  family.  That  he  is  alleged 
to  have  been  illiterate  is  true,  but  there  is  no  intimation  or  pretense  by 
the  pleadings  that  he  was  afllicted  with  any  infirmity  of  either  body  or 
mind,  or  did  not  possess  the  usual  intelligence  of  the  average  unedu- 
cated man.  That  his  father  left  a  will  in  which  the  land  in  controversy, 
and  other  portions  of  his  estate,  were  bequeathed  to  his  mother  for  her 
life,  to  be  controlled  and  used  by  her  for  the  benefit  of  herself  and  ap- 
pellant, with  remainder  to  him ;  that  appellant's  mother  accepted  under 
the  will,  which  was  duly  probated  by  her  as  executrix ;  that  the  facts  al- 
leged fail  to  show  any  diligence  whatever  on  the  part  of  appellant  in  any 
effort  to  discover  his  interest  in  and  rights  to  the  land  which  he  now 
seeks  to  recover,  although  the  public  record  of  his  father's  will  in  the 
county  of  his  residence,  to  which  he  had  convenient  access,  disclosed 
such  interest  and  right 

In  order  to  avail  himself  of  the  exception  to  the  statute,  and  avoid 
the  bar  thereof  on  account  of  the  fraud  alleged,  it  was  incumbent  upon 
appellant  to  show  by  his  averments  that  he  had  used  reasonable  diligence 
to  detect  it.  This  was  not  done,  but,  on  the  contrary,  it  appears  that, 
from  the  date  of  his  father's  death,  in  December,  1880,  until  a  short 
time  after  his  mother's  death,  in  1899,  a  period  of  about  nineteen  years, 
during  which  time  he  had  married  and  assumed  the  responsibilities  and 
care  of  a  family,  he  made  no  effort  whatever  to  discover  his  property 
rights.  The  reason  assigned  for  such  lack  of  diligence  and  inactivity  on 
his  part  is  that  it  had  been  continually  represented  to  him,  and  he  had 
been  taught  to  believe,  both  by  his  mother  and  appellee,  Boren,  that  he 
had  no  interest  in  his  father's  estate.  Conceding  that  such  representa- 
tions, coming  from  the  source  alleged,  were  calculated  to  suppress  in- 
vestigation by  appellant  during  the  years  of  his  minority  and  inexperi- 
ence, yet  we  think  reasonable  minds  seeking  the  truth,  and  purposing  to 
be  guided  thereby,  could  not  differ  as  to  the  insufficiency  of  such  repre- 
sentations to  justify  his  inaction  in  the  matter  for  so  long  a  time  after 
reaching  his  majority.  There  is  a  degree  of  credulity  claimed  for  ap- 
pellant, inconceivable  under  the  facts  alleged.  It  is  insisted  that,  al- 
though twenty-three  years  of  age,  and  laboring  under  no  disability  what- 
ever, save  illiteracy,  upon  representations  made  him  by  appellee,  his 
brother,  that  he  had  no  interest  in  his  father's  estate,  and  that  his  other 
brothers  and  sisters  were  threatening  to  poison  his  aged  and  invalid 
mother  with  a  view  of  getting  her  property,  and  that  it  was  desired  by 
her,  and  necessary,  to  borrow  money  on  the  land  with  which  to  buy  her 
a  home  distant  from  them,  where  she  could  live  in  peace,  appellant  was 
induced  to  sign  the  deed  sought  to  be  canceled,  and  rested  supinely  for 
about  eleven  years  thereafter  with  his  experience  in  human  affairs  con- 
stantly increasing,  without  inquiring  into  the  truth  of  these  unnatural 
charges  or  the  statements  as  to  his  interest  in  the  land  conveyed  by  said 
deed.  Again,  it  occurs  to- us  that  the  alleged  repeated  assertion  by  ap- 
pellee Boren  to  appellant,  after  the  execution  of  the  deed  in  question, 
Vol.  XXXVIII.  Civil— 10. 
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that  appellant  had  no  interest  in  his  father's  estate,  is  against,  rather 
than  in  support  of,  the  contention  that  he  was  thereby  lulled  into  non- 
action or  prevented  from  discovering  the  fraud.  Such  voluntarj'  and 
needless  assertions  were  certainly  highly  calculated  to  arouse  suspicion 
in,  and  suggest  to  any  ordinary  mind  an  inquiry  into  their  truth.  It 
must  be  assumed,  in  the  absence  of  averments  to  the  contrary,  that  ap- 
pellant was  of  sound  mind;  that  he  possessed  average  intelligence,  and 
must  have  known  that,  unless  deprived  of  it  by  will,  he  had  an  interest 
in  his  deceased  father's  estate.  Such  knowledge  was  sufficient  to  put 
him  upon  inquiry  for  the  existence  of  such  will.  The  allegations  show 
that  his  father  made  a  will,  but,  instead  of  depriving  appellant  of  such 
interest  as  he  might  otherwise  have  had  in  his  estate,  vested  in  him  a 
larger  interest.  This  will  was  probated  and  became  a  public  record, 
easily  accessible  to  appellant,  and  open  to  his  examination.  It  disclosed 
his  right  in  the  property  in  controversy,  revealed  the  falsity  of  appellee's 
alleged  statements,  and  exposed  the  fraud  complained  of.  From  the 
date  of  the  probate  of  this  will  appellant  had  ample  means  of  detecting 
the  fraud  alleged  to  have  been  perpetrated  upon  him,  and  by  the  exer- 
cise of  reasonable  diligence  he  would  have  seasonably  discovered  the 
truth  and  his  right  to  the  property  claimed  in  this  suit.  Having  had 
the  means  of  discovery  in  his  power,  and  having  failed  to  make  use  of 
them,  he  can  not,  after  so  long  a  time,  avail  himself  of  the  fraud  charged 
to  avoid  the  bar  of  the  statute.  We  think  it  so  conclusively  appears,  from 
the  allegations  of  appellant's  petition,  that  he  had  the  means  of  discov- 
ering the  fraud  alleged,  and  failed  to  exercise  that  diligence  required  of 
him  by  law  to  discover  it,  that  ordinary  minds  could  not  differ  in  regard 
to  it;  and  that  appellee's  exceptions  were  correctly  sustained.  (Smith 
V.  Talbot,  18  Texas,  780;  Smith  v.  Fly,  24  Texas,  345;  Hudson  v. 
Wheeler,  34  Texas,  356 ;  Kuhlman  v.  Baker,  50  Texas,  630 ;  Kansome  v. 
Bearden,  50  Texas,  119;  Cooper  v.  Lee,  75  Texas,  114;  Calhoun  v.  Bur- 
ton, 64  Texas,  510;  Parish  v.  Alston,  65  Texas,  194;  Cleveland  v.  Carr, 
40  S.  W.  Eep.,  406;  Presnall  v.  McLeary,  50  S.  W.  Rep.,  1066;  Vodrie 
V.  Tynan,  57  S.  W.  Rep.,  680;  Gerfers  v.  Mecke,  67  S.  W.  144;  1  Beach 
on  Modern  Equity  Jur.,  sec.  83.)  In  this  view  of  the  case,  the  time 
when  Mrs.  Boren's  life  estate  in  the  property  terminated  becomes  imma- 
terial, and  a  consideration  of  any  other  question  raised  by  appellant's  as- 
signments unnecessary. 

The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed. 


Perry  S.  Robertson  v.  Ellis  County. 

Decided  Januaxy  28,  1905. 

1. — Officer — Court  Stenographer — Term  of  Office. 

A  court  stenographer,  appointed  by  a  district  judge  under  the  Act  of  the 
Twenty-eighth  legislature  (1903),  for  the  purpose  of  taking  down  testimony, 
etc.,  although  designated  in  the  Act  as  an  ''officer,'*  is  not  an  officer  within  the 
meaning  of  section  30,  article  16,  of  the  Constitution,  which  provides  that  **the 
duration  of  all  offices  not  fixed  by  this  Constitution  shall  never  exceed  two  years/' 
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since  such  stenographer's  duties  are  clerical  and  subject  to  approval,  and  he  is 
invested  with  no  sovereign  function  of  government,  and  hence  such  Act  is  not  un- 
constitutional in  providing  that  he  may  hold  his  office  at  the  discretion  of  the 
district  judge. 

2. — CovAty  not  Liable  for  Fees  of,  When. 

Under  the  Act  of  the  Twenty-eighth  Legislature  a  county,  forming  part  of 

«a  judicial  district  composed  of  several  counties,  is  not  liable  for  the  pay  of  a 

court  stenographer  beyond  the  amount  of  the  fund  made  up  of  the  court  ste~ 

nographer  fees  ($3  in  each  case)  which  are  taxed  and  collected  as  costs  in  cases 

in  the  District  Court  o(  such  county. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  Hon. 
Lee  Hawkins. 

L.  D,  Stroud,  M.  H,  Oossett,  Templeton  &  Harding  and  Skinner  <6 
Supple,  for  appellant. — When  the  stenographed  fees,  taxed  and  col- 
lected as  other  costs  in  civil  cases,  were  paid  into  the  general  fund  of  the 
county,  they  at  once  lost  their  identity  as  such  fees,  and  the  provision 
in  section  9  of  the  Act  of  1903,  providing  for  appointment  and  remun- 
eration of  stenographers  in  districts  other  than  those  named  in  the  body 
of  said  Act — ^that  in  such  districts  the  stenographer  should  bo  paid  his 
per  diem  out  of  the  fees  collected  for  that  purpose — is  either  directory 
or  entirely  nugatorj'.  Endlich  on  Interpretation  of  Statutes,  sec.  186, 
and  cases  cited;  Lehigh  Co.  v.  Meyer,  102  Pa.  St.,  479;  26  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  pp.  616,  649,  679. 

Lancaster  &  Love,  for  appellee. — The  Constitution  of  this  State  having 
provided  "that  the  duration  of  all  offices  not  fixed  by  this  Constitution 
shall  never  exceed  two  years,*'  and  the  Stenographer's  Act,  providing 
that  the  ofiBcial  stenographer  shall  hold  his  office  at  the  pleasure  of  the 
district  judge  who  appoints  him,  the  Act  is  violative  of  the  Constitu- 
tion, and  is  therefore  void.  Kimbrough  v.  Baniett,  93  Texas,  301; 
State  V.  Catlin,  84  Texas,  62;  Hendricks  v.  State,  49  S.  W.  Rep.,  716. 

2.  Section  9  of  said  Act,  which  is  the  section  thereof  creating  the  of- 
fice of  stenographer  in  districts  composed  of  more  than  one  county, 
fixes  the  maximum  compensation  of  the  stenographer  at  $5  per  day,  to 
be  paid  out  of  the  fees  collected  for  that  purpose,  thereby  makes  said  of- 
fice a  fee  office,  and,  when  all  the  fees  collected  for  the  stenographer  are 
paid  him  by  the  county,  the  county  is  not  liable  to  him  for  any  further 
amount. 

TALBOT,  Associate  Justice. — Appellant,  Robertson,  instituted  this 
suit  originally  in  the  Justice^s  Court,  against  appellee,  Ellis  County,  to 
recover  a  balance  of  $157,  alleged  to  be  due  him  for  services  rendered  as 
official  stenographer  of  the  District  Court  of  said  county.  He  obtained 
judgment  in  the  Justice^s  Court  for  the  amount  sued  for,  and  appellee 
appealed  the  cause  to  the  County  Court  of  said  county,  where  it  was 
tried  de  novo  without  a  jury,  resulting  in  a  judgment  that  appellant 
take  nothing  and  appellee  recover  its  costs.  From  this  judgment  ap- 
pellant has  prosecuted  an  appeal  to  this  court. 

There  is  no  controversy  as  to  the  pleadings,  and  the  case  comes  to  us 
on  an  agreed  statement  of  facts,  from  which  it  appears  that  appellant 
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• 
was  duly  appointed  court  stenographer  for  the  Fortieth  Judicial  Dis- 
trict of  Texas,  a  district  composed  of  more  than  one  county,  Ellis  County 
being  in  and  a  part  of  said  district;  that  he  was  in  attendance  upon  the 
District  Court  of  said  county,  at  its  February  term,  1904,  and  performed 
the  duties  of  court  stenographer  for  fifty-three  days.  That  appellant 
duly  filed  with  the  Commissioners'  Court  of  Ellis  County  monthly  state- 
ments of  his  account  as  such  stenographer,  the  correctness  of  which  was' 
duly  certified  by  the  district  judge  of  said  district,  and  was  in  all  re- 
spects in  due  conformity  to  law.  That  appellant's  accounts  for  the  fifty- 
three  days'  service  aggregated  the  sum  of  $265;  that  appellee  allowed 
and  paid  him  thereon  the  sum  of  $108,  and  rejected  the  claim  for  the 
balance — $157 — to  recover  which  this  suit  was  brought. 

Appellant's  contention  is,  that  he  is  entitled  to  five  dollars  per  day 
for  each  and  every  day  he  was  in  attendance  upon  the  District  Court  of 
Ellis  County,  Texas,  as  such  court  stenographer,  said  sum  to  be  paid  him 
monthly  out  of  the  general  fund  of  Ellis  County,  upon  the  order  of  the 
Commissioners'  Court  of  said  county ;  that  the  court  erred  in  failing  to 
hold  that,  when  the  stenographer's  fees,  taxed  as  costs  in  civil  cases,  were 
paid  to  the  county  treasurer,  as  provided  by  law,  they  at  once  became  en 
inseparable  part  of  the  general  fund  of  said  county,  and  that  said  fund 
was  chargeable  with  the  full  amount  due  appellant  as  court  stenogra- 
pher. It  is  agreed  that,  if  his  construction  of  the  statute  is  correct,  and 
the  same  constitutional,  appellant  is  entitled  to  judgment  against  appellee 
for  the  sum  of  $157  and  all  costs  of  suit. 

On  the  other  hand,  appellee  contends :  First. — That  the  act  passed  by 
the  Twenty-eighth  Legislature,  providing  for  the  appointment  of  official 
stenographers  in  the  District  Courts  of  this  State,  by  the  judges  thereof, 
is  violative  of  section  30,  article  16  of  the  Constitution  of  this  State,  for 
the  reason  that  said  section  of  the  Constitution  provides  "that  the  dura- 
tion of  all  offices  not  fixed  by  this  Constitution  shall  never  exceed  two 
years,"  and  said  Act  provides  that  stenographers  appointed  under  its 
provisions  shall  hold  their  office  at  the  pleasure  of  the  court  appointing 
them,  which  may  be  for  a  longer  time  than  two  years.  Second. — ^That 
Ellis  County  is  situated  in  and  forms  a  part  of  a  judicial  district  com- 
posed of  more  than  one  county,  and  that  in  such  district  the  statute  au- 
thorizes the  payment  of  $5  per  day  to  a  stenographer  for  his  services 
in  a  county  in  such  district,  only  so  far  as  the  sum  raised  by  the  $3  re- 
quired to  be  taxed  by  the  provisions  of  the  Act  in  question,  in  each  civil 
case,  will  provide  a  fund  sufficient  for  that  purpose,  and  that  the  general 
fund  of  the  county  shall  not  be  looked  to  for  payment  thereof.  Third. — 
That,  as  it  has  already  paid  to  appellant  the  sum  of  $108,  the  full  aggre- 
gate amount  raised  by  the  taxing  of  the  said  $3  in  each  civil  case  in 
Ellis  County,  it  has  no  funds  out  of  which  it  is  authorized  to  pay  said 
balance  of  $157,  and  hence  is  not  liable  therefor. 

The  first  question  to  be  disposed  of  is  whether  or  not  the  Act  under 
consideration  is  unconstitutional  for  the  above-stated  reasons  urged  by 
appellee.  This  depends,  in  our  opinion,  upon  the  further  question, 
whether  the  position  of  stenographer  created  by  said  Act  is  an  oflSce 
within  the  meaning  of  the  word  "office,"  as  used  in  said  section  30,  ar- 
ticle 16,  of  the  Constitution,  which  reads:  "The  duration  of  all  offices 
not  fixed  by  this  Constitution  shall  never  exceed  two  years."    Thp  defi- 
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nition  of  the  term  "office/*  as  given  by  Mr.  Mechem,  in  his  work  on 
Public  Officers,  is  quoted  with  approval  by  our  Supreme  Court  in  the 
ease  of  Kimbrough  v.  Bamett  (93  Texas,  301),  and  is  as  follows:  "A 
public  office  is  the  right,  authoriiy  and  duty  created  and  conferred  by 
law,  by  which,  for  a  given  period,  either  fixed  by  law  or  enduring  at  the 
pleasure  of  the  creating  power,  an  individual  is  invested  with  some  por- 
tion of  the  sovereign  functions  of  the  government,  to  be  exercised  by 
him  for  the  benefit  of  the  public/'  The  Act  authorizing  the  appointment 
of  official  stenographers  provides  for  their  appointment  by  the  judges  of 
the  District  Courts,  and  declares  that  they  shall  be  sworn  officers  of  the 
court,  and  shall  hold  their  offices  during  the  pleasure  of  the  court ;  and 
further  declares  that  the  purpose  of  such  appointment  is  to  preserve  the 
record  in  all  cases  for  the  information  of  the  court,  jury  and  parties, 
and  to  that  end  "it  shall  be  the  duty  of  the  official  stenographer  to  at- 
tend all  sessions  of  the  court ;  to  take  full  stenographic  notes  of  the  oral 
evidence  in  every  case  tried  in  said  court,  together  with  all  objections  to 
the  admissibility  of  testimony,  the  rulings  of  the  court  thereon,  and  all 
exceptions  to  such  rulings;  to  preserve  all  official ^notes  taken  in  said 
court  for  future  use  or  reference,  and  to  furnish  to  any  person  a  tran- 
script of  all  or  any  part  of  said  evidence,  or  other  proceedings,  upon  the 
payment  to  him  of  the  compensation,'*  etc. 

Does  the  Act  confer  upon  the  stenographer  any  sovereign  function  of 
government?  We  think  not.  There  is  quite  a  material  difference  be- 
tween a  public  office  and  a  public  employment.  As  said  by  Chief  Jus- 
tice Marshall,  "Although  an  office  is  an  employment,  it  does  not  follow 
that  every  employment  is  an  office."  Mr.  Mechem,  in  his  work  on  Pub- 
lic Officers,  says:  "The  most  important  characteristic  which  distin- 
guishes an  office  from  an  employment  or  contract  is  that  the  creation 
and  conferring  of  an  office  involves  a  delegation  to  the  individual  of 
some  of  the  sovereign  functions  of  government  to  be  exercised  by  him  for 
the  benefit  of  the  public;  that  some  portion  of  the  sovereignty  of  the 
country,  either  legislative,  executive  or  judicial,  attaches  for  the  time 
being,  to  be  exercised  for  the  public  benefit.  Unless  the  powers  con- 
ferred are  of  this  nature  the  individual  is  not  a  public  officer."  Now, 
while  the  fact  that  the  position  of  stenographer  is  designated  in  the  Act 
providing  for  its  creation  as  an  office — coupled  with  the  declaration  that 
the  person  who  may  be  called  to  perform  its  duties  "shall  be  a  sworn  of- 
ficer of  the  court" — affords  some  reason  for  determining  it  to  be  such, 
still  it  is  believed  the  place  possesses  none  of  those  sovereign  functions 
of  the  judicial  department  of  the  government  to  which  it  relates,  to  dis- 
tinguish it  from  a  mere  employment  to  perform  a  species  of  service, 
under  public  authority,  for  the  assistance  and  convenience  of  the  court 
and  parties  litigant  therein,  in  which  no  judicial  discretion  or  judgment 
is  involved.  The  creation  of  the  position,  as  shown  by  the  very  terms 
of  the  Act,  was  designed  for  no  other  purpose  than  to  provide  some  one 
by  whom  the  oral  evidence  offered,  and  other  proceedings  involving  ob- 
jections made  to  admissibility  of  testimony,  the  ruling  of  the  court  and 
exceptions  thereto,  might  be  taken  in  shorthand,  as  a  method  of  pre- 
serving those  matters  as  they  occurred,  without  delaying  trials,  to  be 
afterwards  transcribed  and  furnished  the  court  and  parties  to  the  suit  to 
aid  them  in  an  accurate  and  prompt  preparation  of  the  record.    The  re- 
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port  or  transcript  of  the  proceedings  by  the  stenographer  is  not  binding, 
however,  upon  the  court,  and  may  be  adopted  or  rejected  at  his  discre- 
tion. Xo  act  which  he  is  authorized  to  do  is  independent  of  the  control 
01  others,  or  vested  in  him  as  a  supreme  power  to  be  exercised  as  a  right 
o'-  prerogative  of  a  judicial  office.  We  conclude  that,  while  the  posi- 
tion of  a  stenographer,  under  the  statute  in  this  State,  may  be  in  a  sense 
an  office,  and  the  terms  thereof  may  continue  for  a  longer  period  than 
two  years,  yet  there  is  no  such  sovereign  function  of  government  em- 
braced in  the  powers  conferred  upon  the  individual  performing  its  du- 
ties as  brings  it  within  the  meaning  of  the  word  "office,**  as  used  in  the 
section  of  the  Constitution  quoted. 

The  second  question  for  our  determination  involves  a  construction  of 
the  legislative  Act  under  consideration,  and  particularly  section  9  there- 
of. Appellant's  assignments  of  error  relate  to  this  phase  of  the  case,  and 
the  substance  thereof  finds  expression  in  the  foregoing  statement  of  his 
contention,  and  need  not  be  further  stated. 

All  of  the  sections  of  the  Act,  except  section  9,  relate  primarily  to 
judicial  districts  composed  of  only  one  county  or  less,  and  provide  that 
a  stenographer  shall  l)e  appointed  in  such  district,  and  his  compensation 
fixed  at  $5  per  day  for  each  day  he  is  in  attendance  upon  the  court,  to 
be  paid  monthly  out  of  the  general  fund  of  the  county,  upon  the  judge's 
certificate  verifying  its  correctness.  For  the  purpose  of  enlarging  the 
general  fund,  with  a  view  of  better  enabling  the  county  to  pay  such 
claims  out  of  it,  section  5  provides  that  the  clerk  of  the  court  shall  tax 
as  costs,  in  each  civil  case  then  pending,  or  which  may  thereafter  be  filed, 
except  suits  for  the  collection  of  delinquent  taxes,  a  stenographer's  fee  of 
three  dollars,  which  shall  be  paid  as  other  costs,  and,  when  collected, 
paid  by  the  clerk  into  the  general  fund  of  the  county.  In  section  9  of 
the  Act  is  found  the  only  authority  for  the  appointment  of  a  stenogra- 
pher in  judicial  districts  composed  of  more  than  one  county,  and  such 
appointment  is  purely  discretionary  with  the  judge  of  such  district.  If, 
in  his  judgment,  such  appointment  is  necessary,  it  may  be  made,  and 
said  section  9  provides,  in  the  event  it  is  made,  that  "thereafter,  in  every 
civil  case  filed  in  the  District  Courts  of  said  judicial  district,  there  shall 
be  taxed  and  collected  the  stenographer's  fee,  as  provided  for  in  section 
5  of  this  Act,  and  the  stenographer  so  appointed  shall  receive  the  com- 
pensation hereinbefore  provided  out  of  the  fees  collected  for  that  pur- 
pose by  the  counties  composing  such  judicial  district,  each  county  to  be 
liable  only  for  services  as  are  rendered  by  the  stenographer  for  the  Dis- 
trict Court  of  the  county  sought  to  be  charged."  Thus,  it  will  be  seen, 
we  think,  that  the  provisions  of  the  Act  relating  to  the  appointment  of 
and  providing  for  the  compensation  of  stenographers  in  the  respective 
districts  mentioned,  are  essentially  different,  and  can  not  be  made  to 
harmonize  and  apply  upon  the  theory  and  in  the  manner  contended  by 
appellant.  There  seems  to  be  but  little  or  no  room  for  construction. 
The  language  employed  very  clearly  expresses  the  legislative  purpose  and 
intent  of  the  passage  of  the  law,  and  plainly  states,  in  each  case  therein 
provided  for,  the  fund  out  of  which  the  stenographer's  fees  shall  be 
paid,  and  resort  need  not  be  had  to  those  rules  governing  in  the  con- 
struction of  statutory  enactments,  where  the  words  are  not  explicit  and 
the  intention  discernible  from  its  provisions.    The  amount  of  the  com- 
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pensation  provided  in  each  ease  is  the  same,  but  the  fund  out  of  which 
it  is  paid  is  different.  In  judicial  districts  composed  of  one  county  or 
less  it  is  plainly  said  that  the  compensation  shall  be  paid  out  of  the 
general  fund  of  the  county,  and  as  a  means  of  increasing  that  fund  sim- 
ply to  assist  it  in  meeting  the  new  demand  which  will  be  made  upon  it 
by  the  appointment  of  a  stenographer,  a  fee  in  all  civil  cases  then  pend- 
ing, or  thereafter  filed,  shall  be  taxed  as  costs,  collected,  and  paid  into 
that  fund.  In  such  case  the  identity  of  the  stenographer's  fee  so  paid 
into  the  general  fund  is  lost,  and  such  fund  becomes  charged  with  the 
payment  of  the  total  amount  of  the  stenographer's  per  diem  when  his  ac- 
counts therefor  are  made  out  and  presented  in  the  manner  required  by 
the  Act.  On  the  other  hand,  in  districts  composed  of  more  than  one 
county,  the  language  is  equally  clear  and  unambiguous  in  providing 
that,  in  the  event  a  stenographer  is  appointed  in  such  district,  there 
shall  be  taxed  and  collected  the  stenographer's  fee,  as  provided  for  in 
section  5  of  the  Act,  and  such  stenographer  shall  receive  the  compensa- 
tion allowed  him  out  of  the  fees  collected  for  that  purpose  by  the  coun- 
ties composing  such  district.  The  language  used  is  that,  "in  the  event 
of  such  appointment,  the  terms  of  this  Act  shall  apply,  and  thereafter, 
in  every  civil  case  filed  in  the  District  Court  of  said  judicial  district, 
there  shall  be  taxed  and  collected  the  stenographer's  fee,  as  provided 
for  in  section  5  of  this  Act,  and  the  stenographer  so  appointed  shall  re- 
ceive the  compensation  hereinbefore  provided  out  of  the  fees  collected 
for  that  purpose,'*  etc.  The  phrase  "shall  receive  the  compensation  here- 
inbefore provided"  refers  to,  and  means,  the  amount  of  the  per  diem 
specified  in  section  4,  and  not  as  provided  therein.  Said  section  can  not 
be  looked  to  for  the  purpose  of  ascertaining  the  manner  in  which,  or 
fund  out  of  which,  such  compensation  shall  be  paid.  That  is  unequivo- 
cally provided  for  in  section  9,  and  is  expressly  limited  to  the  fund  raised 
by  the  three-dollar  fee  taxed  and  collected  in  civil  cases,  which  is  so 
taxed  and  collected,  and  is  clearly  manifest  from  the  language  of  said  sec- 
tion, for  that  specific  purpose.  Had  it  been  the  intention  of  the  Legis- 
lature to  authorize  the  payment  of  the  stenographer's  compensation  in 
districts  composed  of  more  than  one  county  out  of  the  general  fund  of 
the  county,  and  it  was  desired  to  economize  in  the  use  of  the  language 
to  express  such  intention  by  referring  to  former  provisions  of  the  Act 
for  snch  authority,  we  think  they  would  have  said :  "And  the  stenogra- 
pher so  appointed  shall  receive  the  compensation  hereinbefore  provided 
and  out  of  the  fund  mentioned." 

We  do  not  think  the  language,  "each  county  to  be  liable  only  for  such 
services  as  are  rendered  by  the  stenographer  for  the  District  Court  of  the 
county  sought  to  be  charged,"  which  is  found  in  the  concluding  part  of 
section  9,  militates  against  the  views  expressed,  or  seriously  affects  the 
question.  The  clause  was  evidently  added  to  make  it  clear  that  the 
three-dollar  fee,  taxed  and  collected  in  civil  cases  in  one  county  of  the 
Judicial  district,  should  not  be  drawn  upon  or  used  in  paying  the  ste- 
nographer's per  diem  for  attendance  upon  the  court  in  another  county, 
and  should  not  be  construed  as  expressive  of  the  legislative  intent  to 
make  the  county  liable  for  the  full  amount  of  the  stenographer's  account, 
regardless  of  the  amount  collected  as  stenographer's  fees.  The  entire 
amount  collected  as  stenographer's  fees  under  the  provisions  of  section 
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9,  of  the  Act  in  question,  having  been  exhausted  by  the  sum  paid  appel- 
lant, the  proper  judgment  was  rendered  by  the  court,  and  it  is  therefore 
affirmed. 

Affirmed. 


Denison  &  Sherman  Railway  Company  v.  Lum  Freeman. 

Decided  January  28»  1905. 

1. — Carrier  of  PasBengert — ^Degrree  of  Care— Trolley  Pole  and  Wirei. 

The  high  degree  of  care  required  of  a  carrier  of  passengers,  in  this  case  an 
electric  8treetr<;ar  company,  extends  to  the  matter  of  the  arrangement  of  its  wires 
overhead  and  the  working  of  the  trolley  pole  thereon,  and  in  case  of  negligence  in 
this  respect,  resulting  in  injury  to  a  passenger,  ordinary  care  is  not  the  test  to 
be  applied. 


-Intervening  Act  of  Passenger — ^Fright. 
Where  a  trolley  pole  became  entangled  in  the  cross-wires  overhead,  and 
jerked  down  some  of  the  posts,  which  fell  upon  the  car,  breaking  in  the  roof,  and 
a  passenger,  frightened  thereby,  in  his  flight  from  the  car  struck  his  head  against 
the  door  facing  and  was  injured,  such  act  of  flight  can  not  be  considered  as  vol- 
untary, and  does  not  exempt  the  carrier  from  liability. 

3. — Same — Contributory  Negligence — ^Action  Caused  \fy  Fright. 

Where  a  person  is  suddenly  put  in  fear  of  death  or  serious  bodily  injury,  it 
is  not  contributory  negligence  for  him,  in  seeking  to  escape  the  danger,  to  fail  to 
act  with  ordinary  care  and  prudence. 

4. — Same— Pleading— Negligence  not  Alleged. 

Where  the  petition  charged  the  servants  operating  the  car  with  negligence  as 
to  its  management,  this  did  not  w^arrant  a  charge  authorizing  the  jury  to  con- 
sider as  negligence  the  failure  of  the  defendant  company  to  provide  an  additional 
employe  for  the  purpose  of  watching  the  trolley  pole  and  keeping  it  in  place. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
B.  L.  Jones. 

Head  &  Dillard,  for  appellant. — 1.  A  common  carrier  is  only  re- 
(juired  to  exercise  ordinary  care  to  avoid  frightening  passengers  and 
thereby  causing  them  to  injure  themselves,  and  is  not  required  to  exercise 
that  high  degree  of  care  exacted  of  them  in  reference  to  the  safety  of  the 
vehicle,  etc.,  with  which  the  contract  of  carriage  is  performed.  Railway 
V.  Beatty,  73  Texas,  693 ;  Railway  v.  Miller,  79  Texas,  78. 

2.  The  fact  that  plaintiff  injured  himself  while  in  a  state  of  fright 
caused  by  the  defendant  would  not  render  the  defendant  liable  for  such 
injuries  unless  the  acts  of  defendant  were  sufficient  to  frighten  a  person 
of  ordinary  care  and  pnidence.  Railway  v.  Beatty,  73  Texas,  592; 
Railway  v.  Wallen,  66  Texas,  668. 

3.  Plaintiff^s  pleading  was  not  suflBcient  to  authorize  charge  present- 
ing the  issue  of  negligence  on  the  part  of  defendant  in  failing  to  have 
someone,  all  the  time  the  car  was  running,  to  look  after  and  manage  the 
trolley.  Railway  v.  Hennessy,  75  Texas,  155;  Ware  v.  Shaffer  &  Braden, 
88  Texas,  44;  Sanches  v.  Railway,  88  Texas,  117;  Wallace  v.  Railway, 
42  S.  W.  Rep.,  866;  Railway  v.  French,  86  Texas,  96;  Railway  v.  John- 
son, 91  Texas,  669. 
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J.  Q.  A  damson  and  Don  A.  Bliss,  for  appellee. — 1.  The  trial  court 
did  not  err  in  refusing  to  instruct  the  jury  that  the  defendant  was  only 
required  to  exercise  ordinary  care  to  avoid  frightening  plaintiff,  and 
was  not  required  to  exercise  the  highest  degree  of  care,  and  in  instruct- 
ing the  jury  that  a  failure  on  the  part  of  the  defendant  to  exercise  (in 
the  operation  of  its  cars)  that  high  degree  of  care  that  a  very  cautious 
and  prudent  person  would  have  exercised  under  the  same  circumstances 
would  be  negligence.  Eailway  Co.  v.  Halloren,  53  Texas,  53 ;  Gulf  ft  C. 
Rv.  Co.  V.  Smith,  87  Texas,  363 ;  Levy  v.  Campbell,  19  S.  W.  Rep.,  438 ; 
San  Antonio  ft  C.  Ry.  Co.  v.  Long,  26  S.  W.  Rep.,  116 ;  St.  Louis  ft  C. 
Rv.  Co.  V.  Campbell,  69  S.  W.  Rep.,  451;  Railway  Co.  v.  Welch,  86 
Texas,  204. 

2.  If  the  negligence  of  a  carrier  of  passengers  has  caused  a  passenger 
to  be  surrounded  by  such  circumstances  as  to  him  appear  to  threaten  the 
destruction  of  his  life,  or  serious  injury  to  his  person,  whether  the  pas- 
senger be  prudent  or- imprudent,  if,  in  an  effort  to  save  his  life,  he  makes 
a  choice  of  means  from  which  injury  results,  and  notwithstanding  it  may 
turn  out  that  if  he  had  acted  differently,  or  had  done  nothing,  he  would 
have  escaped  injury  altogether,  the  carrier  is  liable.  International  ft  G. 
X.  Ry.  Co.  V.  Sein,  33  S.  W.  Rep.,  660;  Railway  Co.  v.  Neff,  87  Texas, 
303;  Texas  ft  Pac.  Ry.  Co.  v.  Watkins,  88  Texas,  26;  Jackson  v.  Gal- 
veston, H.  ft  S.  A.  Ry.  Co.,  90  Texas,  375 ;  Missouri,  K.  ft  T.  Ry.  Co.  v. 
Rogers,  91  Texas,  59;  Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Zantzinger,  92 
Texas,  365. 

RAINEY,  Chief  Justice. — Appellee  sued  appellant  to  recover  for 
personal  injuries  sustained  by  his  becoming  frightened  while  a  passen- 
ger on  appellant's  car  and  striking  his  head  against  the  facing  of  the 
door  of  said  car.  Appellant  plead  the  general  denial  and  contributory 
negligence.    A  trial  resulted  in  a  verdict  and  judgment  for  appellee. 

There  is  evidence  showing  that  while  appellee  was  a  passenger  on 
appellant's  car,  and  the  car  was  running  at  a  rapid  rate  of  speed  around 
a  curve,  the  trolley  pole  became  entangled  in  the  wires  strung  across 
from  post  to  post,  and  the  wires  which  supported  the  trolley  wires  broke 
and  dragged  down  some  of  the  posts,  which  fell  upon  and  broke  in  the 
roof  of  the  car,  and  caused  appellee  to  fear  serious  danger  to  his  life  and 
limbs;  and  in  endeavoring  to  escape  from  the  threatened  danger  he  ran 
and  was  thrown  against  the  facing  of  the  door  of  said  car,  and  was  in- 
jured; and  there  was  evidence  showing  that  it  was  only  the  trolley  pole 
that  struck  the  car  and  caused  the  trouble. 

The  court  charged  the  jury  in  relation  to  the  degree  of  care  which 
devolved  upon  appellant  as  follows:  "Negligence  when  applied  here- 
in to  the  defendant's  servants,  means  the  failure  to  exercise  that  high 
degree  of  care  that  a  very  cautious  and  prudent  person  would  have 
exercised  under  the  same  or  similar  circumstances.*'  This  is  objected 
to  on  the  ground  that  it  places  upon  appellant  too  high  a  degree  of 
care,  and  that,  in  this  character  of  case,  the  appellant  should  only  Ix 
held  to  use  ordinary  care  to  avoid  frightening  plaintiff,  and  was  not 
required  to  exercise  the  highest  degree  of  care. 

The  charge  of  the  court  announced  the  rule  laid  down  by  the  de- 
cisions of  this  State  as  to  the  degree  of  care  to  be  exercised  by  carriers 
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for  the  protection  of  their  passengers;  but  appellant  claims  there 
is  a  difference  between  the  general  rule  and  the  one  that  should  apply 
in  this  case,  and  in  support  of  his  claim  cites  Railway  Co.  v.  Miller 
(79  Texas,  78.)  In  that  case  the  plaintiff  was  injured  while  attempting 
to  alight  from  a  train  that  had  stopped  at  the  depot,  but  started  before 
plaintiff  had  alighted.  The  court  charged  the  jury  that,  "It  is  the 
duty  of  a  railway  company  to  use  such  means  and  foresight  in  providing 
for  the  safety  of  passengers  as  persons  of  the  greatest  care  and  prudence 
usually  use  in  similar  cases."  This  charge  was  objected  to  ^Ibecause 
such  a  duty  does  not  rest  on  passenger  carriers  with  reference  to  the 
length  of  time  they  stop  at  stations  for  the  passenger  to  alight,  nor  as  to 
the  condition  of  the  platform."  It  was  held  that  the  charge  of  the 
court  was  correct.  In  discussing  this  charge,  Stayton,  C.  J.,  quoted 
from  Railway  v.  Marion  (27  Am.  &  Eng.  Ry.  Cases,  132),  as  follows: 
"It  is  only  in  respect  to  those  accidents  which  happen  to  the  passenger 
while  he  trusts  himself  to  the  safety  of  the  carrier's  means  of  transporta- 
tion, or  to  the  skill,  diligence  and  care  of  his  servants,  that  the  rule 
applies.  ...  It  does  not  apply  where  the  occasion  of  the  hurt  of  the 
passenger  was  an  active,  voluntary  movement  on  his  part,  combined 
with  some  alleged  deficiency  in  the  carrier's  means  of  transportation 
or  accommodations;  and  the  reason  is  that  in  such  a  case  it  is  neces- 
sary to  consider  whether  there  may  not  have  been  contributory  negli- 
gence on  the  part  of  the  passenger."  He  also  quoted  from  an  elementary 
writer,  as  follows: 

"The  rule  imposing  upon  the  carrier  of  passengers  the  highest  degree 
of  care  has  this  limitation — it  applies  only  to  those  means  and  measures 
of  safety  which  the  passenger  of  necessity  must  trust  wholly  to  the 
carrier.  It  is  in  general  applicable  only  to  the  period  during  which 
the  carrier  is  in  a  certain  sense  the  bailee  of  the  person  of  the  pas- 
senger." 

It  is  upon  the  principle  of  limitation  announced  in  these  quotations 
that  appellant  relies.  This  principle  of  limitation  is  not  applicable 
to  the  facts  of  this  case.  In  this  case  the  appellee  was  trusting  his 
safety  to  the  carrier's  means  of  transportation,  and  to  the  skill,  diligence 
and  care  of  its  servants.  There  was  no  active,  voluntary  movement  on 
his  part,  unless  his  fleeing  from  apparent  danger  caused  by  the  negli- 
gence of  appellant  can  be  so  called.  If  there  was  apparent  danger,  we 
think  his  so  fleeing  can  not  be  considered  as  voluntary  in  his  frightened 
condition,  and  the  limitation  of  the  general  rule  has  no  application  and 
should  not  have  been  applied.  The  charge  of  the  court  as  to  the  degree 
of  care  imposed  upon  appellant  was  correct,  and  the  rule  sought  by 
appellant  is  not  the  law  in  this  State. 

The  appellant  groups  his  third,  fourth,  and  fifth  assignments  of  er- 
ror. The  third  complains  of  the  court's  charge  in  that  it  authorizes 
a  recovery  if  plaintiff  was  in  danger  of  being  killed  or  seriously  injured, 
without  regard  to  whether  or  not  a  person  of  ordinary  care,  prudence 
and  temperament  would  have,  under  the  same  circumstances,  so  believed. 

The  fourth  complains  of  refusing  a  special  charge,  in  effect  that  if 
the  circumstances  were  not  such  as  to  frighten  an  ordinarily  prudent 
person,  or  if  appellee,  after  he  became  friglitened,  was  guilty  of  negli- 
gence in  acting  in  a  manner  that  contributed  to  his  injury,  and  tibat 
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a  person  of  ordinary  prudence  would  not  have  bo  acted,  then  to  find  for 
defendant. 

The  fifth  complains  of  the  court  in  refusing  a  special  charge,  in 
effect  that  before  they  could  find  for  plaintiff  they  must  believe 
that  defendant  was  negligent,  and  that  such  negligence  caused  plaintiff 
to  become  frightened  and  injure  himself,  and  that  such  negligence 
would  have  caused  the  fright  of  an  ordinarily  prudent  person  and  the 
injury. 

The  court  in  the  main  charge  correctly  defined  negligence,  and  properly 
applied  it  to  both  plaintiff  and  defendant  as  to  what  would  constitute 
negligence.  In  charging  affirmatively  on  the  plaintiff's  case  it  told  the 
jury  that  if  the  circumstances  caused  "plaintiff  to  believe  he  was  in 
danger  of  being  killed  or  seriously  injured;  and  if  you  further  believe 
from  the  evidence  that  plaintiff,  while  exercising  ordinary  care  for  his 
own  safety,  in  endeavoring  to  escape  from  said  danger,  if  you  believe 
there  was  any,  was  thrown  or  ran  against  the  facing  of  the  door,"  and 
was  injured,  to  find  for  plaintiff.  The  defendant  plead  contributory 
negligence,  and  the  court  charged  in  effect  that  if  defendant  was  not 
negligent,  but  that  plaintiff  was  negligent,  "as  this  term  has  been 
heretofore  defined  and  explained  to  you,"  and  that  it  was  the  proximate 
cause  of  the  injury,  to  find  for  the  defendant. 

In  Bailway  v.  Xeff  (87  Texas,  303),  Justice  Brown,  in  discussing 
the  question  of  the  prudence  of  a  person  in  danger,  says :  "The  rule  is 
sound  and  just  which  holds  the  party  guilty  of  negligence  responsible 
for  the  result,  if  that  negligence  has  caused  another  to  be  surrounded 
by  such  circumstances  as  to  him  appear  to  threaten  the  destruction  of 
his  life  or  serious  injury  to  his  person,  whether  that  person  be  prudent 
or  imprudent,  if  in  an  effort  to  save  his  life  he  makes  a  choice  of  means 
from  which  injury  results,  and  notwithstanding  it  may  turn  out  that 
if  he  had  done  differently,  or  had  done  nothing,  he  would  have  escaped 
injury  altogether."  See,  also,  Texas  &  P.  Ry.  Co.  v.  Watkins,  88 
Texas,  26;  Jackson  v.  Railway  Co.,  90  Texas,  375;  Missouri,  K.  & 
P.  Ry.  Co.  V.  Rogers,  91  Texas,  59. 

Under  the  evidence  the  court's  charge,  when  taken  as  a  whole,  was  as 
favorable  as  defendant  was  entitled  to,  and  there  was  no  error  in  re- 
fusing the  requested  charges,  as  complained  of. 

Complaint  is  made  of  giving  the  special  charge  requested  by  plaintiff, 
as  follows:  "You  are  instructed  that  if  you  believe  from  the  evidence 
that  in  the  exercise  of  the  care  required  of  defendant  by  the  law,  as 
set  forth  in  the  general  charge,  the  defendant  ought  to  have  had  some 
one  all  the  time  while  its  car  was  running  to  look  after  and  manage 
the  trolley  and  put  the  same  back  on  the  trolley  wire,  when  the  same 
should  at  any  time  jump  the  said  wire,  and  if  you  further  believe  from 
the  evidence  that  the  defendant  failed  in  this  respect  to  exercise  such 
care,  and  if  you  believe  further  from  the  evidence  that  such  failure 
caused  the  injury  to  plaintiff,  then  you  will  find  for  plaintiff,  unless 
you  find  against  him  on  the  issue  of  contributory  negligence." 

The  objection  to  the  charge  is  that  neither  the  pleading  nor  evi- 
dence authorized  it.  The  petition  alleged  that  the  employes  of  appel- 
lant operating  said  car  failed  to  exercise  ordinary  care  and  due  care 
in  operating  and  manipulating  said  trolley  and  wire.    The  petition  also 
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alleged  that  appellant  had  allowed  the  machinery  of  the  car  in  which 
appellee  was  riding  to  get  out  of  order,  and  especially  the  appliances 
which  held  said  trolley  in  place;  and  that  by  reason  of  the  said  neg- 
ligence and  want  of  ordinary  care  of  appellant  and  its  employes,  while 
said  car  was  going  at  a  very  high  rate  of  speed  on  a  long  down  grade, 
said  trolley,  which  was  very  heavy,  became  entangled  in  some  way, 
to  appellee  unknown,  and  broke  and  dragged  down  some  of  the  posts 
alongside  of  the  track  to  which  the  wires  supporting  the  trolley  wire  were 
attached,  which  posts  fell  upon  the  end  of  the  car,  breaking  in  the 
roof  thereof  and  threatening  appellee  with  serious  danger  to  life  and  limb, 
and  that,  in  endeavoring  to  escape  this  danger,  appellee  was  injured. 

Hollingsworth,  appellant's  conductor  on  the  motor  car,  testified  that 
it  was  his  business  to  watch  the  trolley  when  he  was  not  engaged  else- 
where; that  he  had  been  doing  that;  that  they  watched  the  trolley  be- 
cause it  jumps  oflE  sometimes,  and  it  was  their  business  to  be  there 
and  catch  it  and  pull  it  down ;  that  there  is  no  way  in  which  it  can  be 
held  on;  that  they  just  put  it  back  on  when  it  comes  off;  that  the 
trolley  pole  is  an  iron  concern  and  has  a  spring  by  which  it  is  worked ; 
that  if  it  happens  to  fly  off  the  trolley  wire,  unless  some  one  jerks  it 
down  and  puts  it  back,  it  is  likely  to  strike  the  cross  wires  supporting 
the  trolley  wire  and  jerk  the  post  down ;  that  this  was  what  happened 
on  that  occasion;  that  the  posts  are  set  out  on  each  side  of  the  track 
and  cross  wires  span  from  post  to  post,  from  which  cross  wires  the 
trolley  wire  is  hung  over  the  center  of  the  track;  that  from  the  center 
of  the  track  out  to  these  posts  on  each  side  it  is  twelve  or  fifteen  feet, 
something  like  that;  that  they  were  going  down  hill  at  the  time;  that 
three  or  four  of  the  posts  were  jerked  down. 

This  charge  was  not  justified  by  the  pleadings.  The  petition  only 
charges  the  servants  operating  the  car  with  negligence  as  to  its  man- 
agement, while  the  charge  authorizes  a  recovery  for  an  act  that  is  not 
claimed  in  the  petition  as  a  ground  for  recovery.  It  does  limit  the 
right  of  recovery  to  the  failure  of  the  conductor  to  look  after  and  manage 
the  trolley  at  the  time,  but  under  the  charge  the  jury  were  authorized 
to  consider  the  failure  of  defendant  to  provide  some  additional  employe 
for  that  purpose. 

Judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Texas  Central  Railroad  Company  v.   Martin   Powell. 

Decided  February  1,  1906. 

1. — ^Xaster  and  Sexrant — Vegligenoe— Pleading. 

A  petition  seeking  recovery  on  behalf  of  a  brakeman  injured  by  being  thrown 
from  a  car  through  a  defect  in  a  brake  rod,  need  not  disclose  the  name  of  the 
conductor  in  charge  of  the  train  nor  the  number  or  other  description  of  the 
car  on  which  he  was  attempting  to  net  the  brake. 

8. — ^Declarations — ^Bes  Oettae. 

A  statement  of  the  injured  plaintiff  to  the  effect  that  he  was  badly  hurt, 
made  at  the  place  of  injury  and  about  five  minutes  after  receiving  it,  was  admis- 
sible  as   res  gestae. 

8. — ^Declarations — Expressions  of  Present  Pain. 

Declarations  which  are  expressions  of  present  pain  from  injuries,  though  not 
connected  in  point  of  time  with  the  receiving  the  injury,  are  admissible  as  evi- 
dence of  the  suffering. 

4. — flame— Pleading. 

The  admission  of  complaints  of  present  suffering  made  after  the  injury  was 
received  was  not  ground  for  reversal,  though  referring  to  pain  in  a  part  of 
the  body  not  alleged  to  have  been  injured,  where  their  admission  was  qualified 
by  the  court  with  the  instruction  that  it  should  be  considered  only  as  evidence 
as  to  whether  plaintiff  was  hurt  at  all,  and  not  warranting  a  recovery  for  an  in- 
jury not  pleaded. 

5. — Evidence — Objection. 

Where  evidence  is  admissible  in  part  only,  error  in  admitting  it  will  not 
be  considered  upon  an  objection  going  only  to  the  admissibilit}   of  the  whole. 

6. — Charge— Omission — ^Request. 

Mere  omission  in  the  charge  is  not  ground  for  reversal  in  the  absence 
of  a  request  for  instruction  upon  the  point. 

7. — ^Assignment — ^Proposition. 

An  assignment  of  error  will  not  be  considered  where  it  is  not  in  itself 
a  proposition  and  the  proposition  submitted  under  it  presents,  not  a  reason 
for  reversal,  but  a  mere  legal  abstraction. 

8.— Contrlbntory  Negligence— Discovered  Defects. 

Evidence  considered  and  held  not  sufficient  to  raise  the  issue  of  contributory 
negligence  on  the  part  of  a  brakeman  arising  from  his  discovery  of  defects 
in  a  brake  rod  while  attempting  to  set  the  brake. 

Appeal  from  the  District  Court  of  Hamilton  County.     Tried  below 
before  Hon.  N.  R.  Lindsey. 

Clark  dc  Bolinger  and  A.  R.  Eidson,  for  appellant. — The  plaintifT 
should  have  alleged  the  name  of  the  conductor  under  whom  he  was 
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working  at  the  time  of  the  alleged  injuries,  or  alleged  that  the  name  of 
the  conductor  was  unknown  to  him. 

The  plaintiflE  in  his  petition  should  have  described  the  car  on  which 
he  claims  the  brake  was  defective.  Lemmon  v.  Hanley,  28  Texas,  220 ; 
Ware  v.  Shaffer,  88  Texas,  46. 

Statements  of  injured  persons  must  be  confined  to  involuntary  expres- 
sions of  present  pain  or  suffering.  Hicks  v.  Railway  Co.,  71  S.  W. 
Rep.,  322;  St.  Louis  S.  W.  Ry.  Co.  of  T.  v.  Martin,  26  Texas  Civ.  App., 
231,  63  S.  W.  Rep.,  1089;  Williams  v.  Railway,  37  Law  Rep.  Ann., 
199. 

Statements  by  injured  persons  which  relate  to  past  transactions  or 
symptoms  are  not  admissible.     Same  authorities. 

When  the  petition  alleges  the  organs  and  parts  of  the  body  claimed 
to  have  been  injured,  the  admission  of  evidence  of  injuries  to  other 
organs  and  other  parts  of  the  body  is  error.  Texas  State  Pair  v> 
Marti,  30  Texas  Civ.  App.,  132,  69  S.  W.  Rep.,  432. 

For  the  court  to  ignore  a  defensive  issue  presented  by  the  pleadings 
and  proof  of  the  defendant  is  error,  and  may  be  complained  of  in 
a  general  assignment  alleging  error  in  the  charge  given.  Metcalfe  v. 
Lowenstein,  35  Texas  Civ.  App.,  619,  81  S.  AV.  Rep.,  362;  Cotton 
States  Bldg.  Co.  v.  Jones,  94  Texas,  497. 

It  is  error  for  the  court  to  give  an  instruction,  against  the  interest 
of  a  party  on  an  issue  in  the  suit  and  such  party  need  not  request 
a  proper  instruction. 

The  verdict  of  the  jury  is  contrary  to  and  not  supported' by  the 
evidence  in  this;  the  evidence  shows  that  if  plaintiff  was  injured,  such 
injuries  were  the  proximate  result  of  his  own  voluntary  act  in  voluntarily 
straining  himself  in  an  effort  to  set  a  brake  after  he  had  discovered  the 
defective  condition  of  said  brake  and  that  same  could  not  be  set  or 
operated. 

Dewey  Langford,  for  appellee. — The  plaintiff  must  state  his  cause 
of  action  with  sufficient  particularity  to  apprise  the  defendant  of  the 
special  case  he  is  called  on  to  defend,  and  defendant  can  not  complain 
if  he  has  not  been  misled  in  the  matter.  International  &  G.  N.  R. 
R.  Co.  V.  Pape,  73  Texas,  502,  11  S.  W.  Rep.,  526. 

When  particular  facts  lie  more  in  the  knowledge  of  the  adverse  party 
than  of  the  party  pleading,  less  particularity  is  required  in  alleging  them. 

Complaints  of  bodily  pain,  contemporaneous  with  the  sensation, 
whether  made  to  a  physician  or  any  other  person,  are  admissible  in 
evidence.  Rogers  v.  Crain,  30  Texas,  284 ;  Houston  &  T.  C.  Ry.  Co.  v. 
Shafer,  54  Texas,  641;  Newman  v.  Dodson,  61  Texas,  91;  Houston  & 
T.  C.  Ry.  V.  Ritter,  16  Texas  Civ.  App.,  485,  41  S.  W.  Rep.,  753; 
Jackson  v.  Missouri,  K.  &  T.  Ry.,  23  Texas  Civ.  App.,  320,  55  S.  W.  Rep., 
376;  1  Greenleaf  on  Evidence,  sec.  102. 

The  witness  testifying  that  he  stood  within  ten  or  twelve  feet  of 
where  the  alleged  injury  occurred,  looking  at  the  injured  party  when 
the  collision  occurred,  and  saw  him  thrown  nearly  the  length  of  the  car, 
the  further  statement  of  the  witness,  that  as  soon  as  the  injured  party 
got  off  the  car  he  came  by  where  the  witness  was  standing  and  remarked 
"I  am  hurt  bad,^^  is  admissible  as  part  of  the  res  gestae, — ^the  time 
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elapsing  between  such  injury  and  the  statement  to  witness  being  esti- 
mated by  the  latter  at  about  five  minutes.  International  &  G.  N.  Ry. 
V.  Anderson,  82  Texas,  519 ;  Texas  &  P.  Ry.  v.  Hall,  83  Texas,  682 ; 
DeWalt  V.  Houston  &  T.  C.  Ry.,  22  Texas  Civ.  App.,  48,  55  S.  W. 
Rep.,  534;  Gulf,  C.  &  S.  P.  Ry.  v.  Bell,  24  Texas  Civ.  App., 
598,  58  S.  W.  Rep.,  614;  Missouri,  K.  &  T.  Ry.  v.  Vance,  41  S.  W.  Rep., 
169;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Gray,  95  Texas,  424,  67  S.  W. 
Rep.,  763. 

The  issue  being  whether  plaintiff  was  injured  at  all,  it  was  permis- 
sible to  prove  by  the  witness  that  plaintiff  asked  him  to  send  for  a 
doctor,  and  complained  that  he  was  hurt  in  or  about  the  groins,  though 
plaintiff's  petition  did  not  allege  any  injury  in  or  about  the  groins; — 
the  court  having  stated  to  the  jury  that  plaintiff  could  only  recover 
for  such  injuries  as  were  alleged  in  his  petition. 

The  court  having  submitted  fully  and  as  favorably  to  appellant  as  the 
law  would  warrant,  every  defensive  matter  pleaded  in  the  court  below, 
the  appellant  has  no  ground  for  complaint. 

The  evidence  does  not  show  that  if  plaintiff  was  injured  such  injuries 
were  the  proximate  result  of  his  voluntary  act  after  he  had  discovered 
the  defective  condition  of  the  brake,  and,  therefore,  the  verdict  of  the  jury 
is  not  contrary  to  and  unsupported  by  the  evidence. 

RECTOR,  Special  Associate  Justice. — ^This  suit  was  instituted  by 
Martin  Powell,  appellee,  against  the  Texas  Central  Railroad  Company, 
appellant;  to  recover  damages  for  personal  injuries  inflicted  upon  him 
while  acting  as  a  brakeman  for  appellant.  In  a  trial  to  a  jury,  appellee 
recovered  a  verdict  and  judgment  for  $2,500. 

Appellant  does  not  in  any  assignment  complain  of  the  verdict  and 
judgment  as  being  unsupported  by  the  evidence,  nor  is  complaint  made 
that  the  verdict  is  excessive.  The  only  complaint  assigned  relating  to 
the  verdict  and  judgment  is  that  the  same  is  not  supported  because 
the  testimony  shows  that  appellee  was  guilty  of  contributory  negli- 
gence, and  therefore  could  not  recover  at  all.  Under  the  circumstances 
we  need  not  make  a  detailed  finding  of  facts.  We  therefore  find  that 
appellee  was  injured  at  the  time,  place  and  under  the  circumstances 
stated  in  his  petition;  and  that  he  was  damaged  in  the  sum  of  $2,500, 
as  found  by  the  jury.  We  will  make  our  findings  upon  contributory 
negligence  when  we  discuss  that  assignment. 

Appellee  sues  for  injuries  sustained  by  him  while  in  the  employ  of  the 
railroad  company  as  its  brakeman  on  the  15th  day  of  December,  1901. 
The  injury  was  alleged  to  have  occurred  in  the  town  of  Dublin. 

The  petition  alleges  that  the  plaintiff  was  in  the  employ  of  the  de- 
fendant working  as  its  brakeman.  That  in  pursuance  of  said  employ- 
ment, and  under  the  directions  of  his  superior  (the  conductor  of  the 
train  on  which  he  was  working),  plaintiff  attempted  to  set  a  brake 
on  a  freight  car,  which  at  the  time  had  been  kicked  or  cut  loose  from 
the  train  and  was  moving  rapidly  down  the  track,  which  plaintiff  was 
expected  and  it  was  his  duty  to  stop  by  using  and  operating  a  brake 
in  order  to  prevent  its  collision  with  other  cars  already  set  out  on  the 
track.  That  when  plaintiff  attempted  to  use  said  brake  in  the  usual 
manner  and  in  the  manner  in  which  plaintiff  had  been  instructed  to  use 
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the  same,  said  brake  failed  to  operate.  That  said  ear  was  moving  rap- 
idly and  that  plaintiff  first  attempted  to  set  the  brake  in  the  ordinary 
way,  but  that  it  failed  to  operate,  and  plaintiff  seeing  that  a  collision 
was  imminent  unless  said  car  was  stopped  and  in  the  exigency  and  emer- 
gency, and  he  being  required  and  expected  to  stop  the  car,  threw  his 
entire  weight  and  strength  against  said  brake  in  an  effort  to  operate 
the  same.  That  the  brake  failed  to  perform  the  ordinary  function,  and 
said  car  struck  another  car  standing  upon  the  track  with  great  force,  and 
that  by  reason  of  this  the  plaintiff  was  violently  thrown  down  and  in- 
jured.   The  particular  injuries  were  specifically  set  out  in  the  petition. 

Plaintiff  alleged  negligence  on  the  part  of  the  defendant  in  that 
the  brake  rod  was  defective  and  bent  so  that  the  brake  could  not  be 
operated  on  the  occasion  stated.  Plaintiff  further  alleged  the  care  and 
caution  used  by  him  to  set  said  brake. 

The  defendant  answered  by  demurrer,  special  exceptions  and  general 
denial,  and  also  plead  assumed  risk  and  contributory  negligence.  De- 
fendant's special  exceptions  challenging  the  suflSciency  of  the  petition 
because  the  same  did  not  disclose  the  name  of  the  conductor  in  charge 
of  the  train  and  under  whom  plaintiff  was  working,  and  the  number 
of  the  car  and  other  specific  description  of  the  car  upon  which  appellee 
was  attempting  to  set  the  brake  were  not  given,  were  properly  overruled, 
and  appellant's  assignments  of  error  complaining  of  the  action  of  the 
court  in  overruling  said  exceptions  are  not  well  taken. 

In  its  sixth  assignment  of  error,  appellant  complains  of  the  admission 
in  evidence  of  certain  testimony  of  the  witness  Hickman,  because  such 
testimony  was  hearsay  and  selfserving,  and  opinion  and  conclusion  of 
the  witness  as  to  the  character  and  extent  of  his  injuries.  The  testimony 
admitted  and  complained  of  was:  "I  spoke  to  him  (meaning  appellee) 
in  about  five  minutes,  or  as  soon  as  he  got  off  the  car,  and  he  said 
^I  am  bad  hurt,'  and  went  up  to  the  track  toward  the  engine." 

The  statement  of  facts  shows  this  witness  was  standing  nearby  when 
the  accident  occurred  and  witnessed  it.  He  saw  the  appellee  when 
he  was  thrown  by  the  collision  of  the  car  on  which  he  was  attempting 
to  set  the  brake  with  the  other  cars  on  the  track.  In  fact,  the  time  be- 
tween the  accident  and  the  time  of  making  the  statement  must  have 
been  much  less  than  five  minutes.  This  testimony  was  clearly  res  gestae, 
and  admissible  under  the  well  established  and  unbroken  line  of  decisions. 
(1'exas  &  P.  Ry.  Co.  v.  Barron,  78  Texas,  423;  International  &  G.  N. 
My.  Co.  V.  Anderson,  82  Texas,  518.) 

On  the  trial  the  court  overruled  the  objection  of  the  appellant  that 
the  testimony  was  hearsay  and  selfserving,  and  permitted  the  witness 
Estes  to  testify:  "While  plaintiff  was  at  my  house  he  appeared  to  be 
suffering.  I  was  not  at  home  when  he  came  to  my  house.  When  I  came 
home  the  plaintiff  was  in  bed,  and  I  think  it  was  the  next  day  he  went 
to  Hillsboro  to  see  his  mother  and  I  went  with  him.  I  went  to  Hills- 
boro  with  him  and  came  back  next  day,  and  he  stayed  there  until  his 
mother  died,  I  think  January  11,  and  after  she  died  we  brought  him 
back  to  our  house  and  he  was  there  something  like  six  or  eight  weeks. 
He  seemed  to  be  suffering  with  his  side.  At  the  time  he  seemed  to  be 
suffering,  he  complained  to  me  of  his  side  and  asked  us  very  often  to 
rub  it  with  liniment."    The  court,  also,  over  similar  objections  on  the 
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part  of  appellant,  permitted  the  witness  W.  J.  Powell  to  testify:  "I 
saw  my  son  Martin  Powell,  sometime  in  December,  1901,  in  Hillsboro. 
He  had  been  on  the  railroad  at  work  and  came  in  home  hurt  and  was 
hurt  in  the  side  and  complained  of  it.  When  he  came  in  he  seemed  to 
be  drawed  over  and  was  kinder  humped  over  and  complained  of  his  side. 
He  was  suffering  then,  for  I  had  a  doctor  with  him  and  he  complained 
of  his  side.** 

We  think  the  testimony  of  both  of  these  witnesses  was  properly  ad- 
mitted in  evidence  by  the  court.  (Rogers  v.  Grain,  30  Texas,  284; 
Houston  ft  T.  C.  By.  Co.  v.  Shafer,  54  Texas,  648 ;  Texas  &  P.  Rv.  Co. 
v.  Barron,  78  Texas,  423 ;  WTieeler  v.  Tyler  S.  ?.  Ry.  Co.,  91  Texas, 
356.) 

We  do  not  believe  the  action  of  the  court  in  admitting  the  testimony 
quoted  of  these  witnesses  in  any  manner  violated  the  rule  that  a  witness 
can  not  detail  past  transactions  as  to  the  mode  and  manner  of  his 
injury.  The  decisions  seem  to  make  no  distinction  between  laymen  and 
expert  medical  men  as  regards  the  admissibility  of  their  testimony  in 
matters  relating  to  expressions  of  pain.  It  may  be  that  a  jury  would 
give  more  weight  to  the  testimony  of  the  medical  man  than  to  the  other, 
but  the  testimony  of  both  is  admissible.  The  bills  of  exceptions  in  the 
record  disclose  that  the  court  confined  the  testimony  of  the  witnesses 
to  expressions  of  pain  that  appellee  was  then  suffering,  and  did  riot  per- 
mit the  witnesses  to  testify  to  any  statements  on  the  part  of  the  ap- 
pellee of  past  transactions  or  pain  that  he  had  suffered. 

In  its  eighth  assignment  of  error,  appellant  complains  that  the  court 
erred  in  admitting  in  evidence  the  testimony  of  the  witness  Hickman : 
'Towel!  asked  me  to  telephone  for  a  doctor  the  second  night  about 
eight  o'clock  and  said  he  was  hurt  in  or  about  the  groins.'* 

The  bill  of  exceptions  in  support  of  this  assignment  is  as  follows: 
"The  plaintiff  offered  to  introduce  in  evidence  before  the  jury  the 
following  questions  to  and  the  answers  thereto  of  the  witness  A.  P. 
Hickman,  who  testified  herein  by  deposition,  to-wit:  Q.  Was  he  com- 
plaining at  the  time,  and  if  so  state  what  he  said  and  how  he  com- 
plained? Whereupon  the  defendant  objected  to  said  question,  or  to  the 
answer  thereto  being  introduced  before  the  jury,  for  the  reason  that 
it  was  hearsay  and  opinion  of  the  witness,  and  because  there  is  no  alle- 
gation in  the  petition  that  the  plaintiff  was  hurt  about  the  groins,  and 
because  the  same  would  not  be  a  part  of  the  res  gestae,  as  it  occurred 
two  days  after  the  alleged  injury,  and  the  testimony  is  not  that  made 
in  the  course  of  the  examination  of  a  medical  man.  And  the  court 
overruled  the  objection  of  the  defendant  and  permitted  the  plaintiff  to 
introduce  said  question  and  the  answer  thereto,  and  the  plaintiff  there- 
upon did  introduce  before  the  jury  the  following  question  and  answer 
of  said  witness,  to-wit:  'Was  he  complaining  at  the  time  and  if  so  state 
what  he  said  and  how  he  complained?'  A.  Towell  asked  me  to  tele- 
phone for  a  doctor.    He  said  he  was  hurt  in  or  about  the  groins/ 

'The  above  bill  is  granted  with  the  explanation  that  I  did  not  admit 
the  same,  and  so  stated  to  the  jury  at  the  time,  for  the  purpose  of  per- 
mitting the  plaintiff  to  recover  damages  for  injuria  that  were  not  al- 
leged in  his  petition,  and  stated  as  there  was  no  allegation  in  the  petition 
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that  he  was  hurt  about  the  groins,  the  jury  would  not  consider  the  same 
as  affording  any  ground  for  the  recovery  of  any  damages,  but  merely 
admitted  the  same  as  a  part  of  the  res  gestae  of  the  occasion  for  the 
consideration  of  the  jury  on  the  general  issue  as  to  whether  or  not  he 
was  hurt  at  all,  and  thinking  it  was  admissible  on  that  issue  as  to 
whether  or  not  he  was  hurt  at  all,  and  thinking  that  it  was  admissible 
on  that  issue  as  a  part  of  the  res  gestae,  although  he  may  have  been  mis- 
taken at  the  time  as  to  what  particular  part  about  him  was  hurt.*' 

It  is  apparent  from  the  bill  that  the  statement  as  to  his  injuries  was 
.of  present  pain;  and  that,  as  qualified  by  the  court,  no  injury  could 
have  resulted  to  the  appellant- 

In  view  of  the  fact  that  appellee  was  suing  for  medical  bills  incurred, 
that  portion  of  the  testimony  relating  to  the  sending  for  a  doctor  was 
unquestionably  admissible,  even  if  it  be  conceded  that  that  part  relating 
to  injuries  was  not.  Where  objection  is  to  the  whole  testimony,  part 
admissible  and  part  not,  the  action  of  the  court  in  overruling  the  ob- 
jection will  not  be  reviewed.  If  appellant^s  purpose  was  to  exclude  that 
portion  of  the  answer  "He  said  he  was  hurt  in  or  about  the  groins," 
the  objection  should  have  been  made  to  that  particular  portion,  and 
not  to  that  and  other  admissible  testimony  in  the  one  objection.  We 
are,  therefore,  not  called  on  to  pass  upon  this  assignment  further  than 
to  say  that  as  presented  there  was  no  error  in  admitting  the  testimony. 
(Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormly,  91  Texas,  401.) 

If,  however,  we  were  required  to  pass  upon  the  question,  we  would 
hold  that  the  testimony  was  but  the  expression  of  present  physical  pain ; 
a,  verbal  act,  and  res  gestae  of  the  pain  then  suffered.  We  are  of  the 
opinion  that  the  authorities  already  cited  under  similar  assignments 
support  this  conclusion.  We  think  the  action  of  the  court  in  admit- 
ting the  above  and  similar  testimony  already  discussed,  does  not  con- 
flict with  the  views  expressed  by  our  Supreme  Court  in  the  case  of 
Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  95  Texas,  411.  In  that  case 
the  occasion  was  prepared  by  the  plaintiff,  and  the  doctor  called  in  to 
make  the  examination,  not  for  the  purpose  of  treatment,  but  solely  for 
the  purpose  of  qualifying  the  doctor  as  an  expert  witness  in  his  behalf 
on  the  trial  of  his  case.  Speaking  for  the  court.  Justice  AVilliams  uses 
this  language:  "This  "writ  of  error  was  granted  because  the  court 
thought  there  was  error  in  the  admission  of  the  mere  declaration  of 
plaintiff  of  the  fact  of  his  suffering  pain,  made  to  an  expert^  on  an  occa- 
sion prepared  by  himself,  for  the  sole  purpose  of  furnishing  the  expert 
with  information  on  which  to  base  an  opinion  favorable  to  plaintiff. 
That  such  declarations,  made  under  such  circumstances,  are  not  ad- 
missible, is  held  by  many  authorities  which  seem  to  be  better  supported 
by  reason  than  those  taking  a  contrary  view.*^ 

That  decision  seems  to  be  mainly  relied  upon  by  appellant  in  support 
of  its  contention  here;  but  that  decision  does  not  criticise  nor  overrule, 
as  we  construe  it,  the  long  line  of  decisions  in  this  and  other  States 
which  hold  that  declarations  of  present  physical  suffering  are  admissible 
in  the  nature  of  verbal  acts,  and  are  res  gestae  of  the  pain  then  suffered. 

The  court  charged  the  jury:  "And  in  order  for  the  plaintiff  to  re- 
cover a  judgment  for  damages  against  the  defendant,  it  will  be  necessary 
that  you  should  be  able  to  find  from  the  evidence  what  amount  of  dam- 
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ages  (if  any)  he  is  entitled  to  on  account  of  the  injuries  (if  any)  in- 
flicted on  him  on  the  occasion  complained  of  in  his  petition,  and  in  the 
event  from  the  evidence  you  are  unable  so  to  do,  then  you  will  find  a 
verdict  for  the  defendant/' 

The  above  is  a  portion  of  paragraph  fourteen  of  the  court* s  charge, 
and  is  assigned  as  error. 

The  only  proposition  thereunder  is  '*the  jury  in  this  case  must  have 
found  other  things  than  the  amount  of  damages  plaintiff  was  entitled 
to  by  reason  of  injuries  sustained  on  the  occasion  complained  of  in  order 
for  plaintiff  to  recover.** 

It  appears  that  the  complaint  is  that  the  court  omitted  other  neces- 
sary instructions  to  the  jury.  If  this  were  true,  it  became  the  duty  of 
appellant  to  ask  such  additional  instructions  as  were  necessary  to  a 
proper  presentation  of  the  case  to  the  jury.  This  it  did  not  do.  That 
portion  of  the  charge  was  pertinent  to  that  particular  phase  of  the 
case.  The  charge  as  a  whole  properly  instructed  the  jury  that  they  must 
find  the  defendants  negligence,  and  that  plaintiff  did  not  by  his  own 
negligence  contribute  to  his  own  injury. 

Appellant's  tenth  assignment  of  erroif  is  as  follows :  "The  court  erred 
in  the  fifteenth  paragraph  of  its  charge  to  the  jury  which  paragraph 
is  as  follows:  'If  you  should  believe  from  the  evidence  that  the  plain- 
tiff suffered  the  injuries  complained  of  and  has  sustained  the  damages 
resulting  therefrom  as  complained  of  in  his  petition,  but  should  find 
from  the  evidence  that  the  injuries  sustained  was  on  account  of  the 
ordinary  risks  incident  to  his  employment  as  a  brakesman,  or  should 
you  find  that  the  defect  in  the  brake,  if  there  was  any  defect  in  the 
brake,  was  plain  to  the  plaintiff  at  or  before  the  time  he  attempted 
to  use  same,  and  the  danger,  if  any,  of  such  use  was  at  said  time  known 
to  him,  and  you  should  find  that  in  such  use  of  such  brake  the  plaintiff 
was  guiltv  of  negligence  you  will  find  a  verdict  in  either  event  for  the 
defendant."* 

Appellant's  proposition  is  ''for  the  court  to  ignore  a  defensive  issue 
presented  by  the  pleadings  and  proof  of  the  defendant  is  error,  and  may 
be  complained  of  in  a  general  assignment,  alleging  error  in  the  charge 
given.'* 

The  assignment  itself  is  not  a  proposition,  and  the  proposition  there- 
under submits  no  pertinent  proposition  of  law  for  our  decision.  It  pre- 
sents a  mere  legal  abstraction.  Under  the  rules  we  are  not  required  to 
consider  it. 

The  charge  quoted,  however,  seems  to  present  a  proper  charge  on 
assumed  risk  and  contributory  negligence.  If  in  this  respect  any  defen- 
sive issue  was  omitted,  additional  instructions  should  have  been  asked; 
which  was  not  done. 

The  sixteenth  paragraph  of  the  court*s  charge,  submitted  to  the 
jury,  the  issue  pleaded  by  the  defendant,  as  to  whether  plaintiff  dis- 
covered the  defects  in  the  brake  beam  in  time  to  have  abandoned  his 
effort  to  set  the  brake,  and  thus  have  avoided  his  injury,  and  whether  or 
not  he  contributed  to  his  own  injury  in  not  abandoning  his  effort  to  set 
the  brake.  This  charge  is  assigned  as  error.  The  proposition  submitted 
under  the  assignment  is  the  abstract  proposition  that  "It  is  error  for  the 
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court  to  give  an  instruction  against  the  interest  of  a  party  on  an  issue 
in  a  suit,  and  such  a  party  need  not  request  a  proper  instruction." 

This  proposition  points  out  no  error  and  we  are  therefore  not  (»lled 
upon  to  pass  upon  the  assignment. 

It  is  quite  doubtful  whether  the  court  should  have  charged  on  this 
feature  of  the  defendant's  pleadings.  It  can  scarcely  be  said  that  plain- 
tiff discovered  the  defective  condition  of  the  brake  rod,  or  could  have 
discovered  it  in  time  to  have  avoided  the  injury.  The  charge  was  alto- 
gether favorable  to  appellant. 

Appellant  urges  that  the  verdict  of  the  jury  is  contrary  to  and  not 
supported  by  the  evidence,  in  that  the  evidence  shows  if  plaintiff  was 
injured,  "such  injuries  were  the  proximate  result  of  his  own  voluntary 
acts  in  voluntarily  straining  himself  in  an  effort  to  set  a  brake,  after 
he  had  discovered  the  defective  condition  of  said  brake  and  that  same 
could  not  be  set  or  operated.'* 

Upon  this  issue  the  plaintiff  testified:  "On  the  morning  of  the  day 
I  was  injured  we  were  making  up  a  train  there,  and  the  conductor  was 
cutting  out  cars  and  I  was  riding  them.  By  riding  them,  I  mean  that 
when  the  cars  were  out  and  turned  loose,  I  would  climb  on  them  and 
set  the  brakes  to  stop  them  at  the  proper  place  and  keep  them  from 
colliding  with  other  cars.  On  that  morning  we  had  kicked  four  or 
five  cars  down  the  main  line,  and  I  was  riding  the  cars  as  they  were 
cut  out.  As  I  have  said,  we  had  cut  out  four  or  five  and  then  this  car 
on  which  I  was  hurt  was  cut  out.  It  was  a  big  furniture  car  loaded  with 
compressed  cotton  for  Galveston.  This  car  was  rolling  pretty  fast, 
and  I  caught  it  and  got  on  top  of  it  as  quick  as  I  could,  and  caught  the 
brake  and  tried  to  stop  it,  but  the  brake  was  out  of  whack  and  I 
could  not  stop  it.  I  did  not  know  the  brake  was  out  of  fix  at  the  time. 
There  was  another  car  on  the  line  that  this  one  I  was  on  was  running, 
and  I  saw  this  other  car  down  the  line,  and  I  stayed  on  top  of  the 
car  trying  to  set  the  brake,  but  it  wouldn't  work  and  the  car  I  was  on 
collided  with  another  car.  I  was  on  top  of  the  car  at  the  time  and  was 
sitting  down  on  the  brake.  The  brake  rod  was  bent,  but  I  didn't  know 
it  at  the  time.  Of  course,  to  perform  my  duty  I  had  to  stay  up  there 
and  try  to  stop  it.  That  was  my  duty  to  do  that — if  I  had  just  let  the 
car  go,  it  was  likely  to  run  into  other  cars  and  tear  things  up.  I  stayed 
up  there  working  at  the  brake,  until  it  hit  another  car,  and  when  it  hit  it 
was  going  pretty  fast,  and  hit  pretty  hard,  and  turned  me  a  somersault 
on  top  of  the  car  and  knocked  me  down. 

Cross-examined:  The  brake  on  the  car  is  at  the  end  of  the  car. 
It  has  a  wheel  on  top  to  turn  it  with  and  an  iron  rod  that  runs  down 
the  end  of  the  car  and  has  a  chain  on  the  bottom  end  of  it,  and  this  rod 
here  at  the  bottom  of  that  car  was  bent,  and  it  hit  the  comer  of  the  car 
as  it  was  turned  round.  You  could  turn  it  half  way,  but  couldn't  see 
it.  ...  Of  course,  by  wrenching  it,  it  would  give  some,  but  you  couldn't 
set  the  brake  with  it  The  chain  wouldn't  go  on  the  iron  brake  rod, 
because  the  rod  was  bent.  .  .  .  When  I  caught  hold  of  the  wheel  and 
tried  to  set  the  brake  on  this  car,  it  would  just  go  half  way  round.  .  .  . 
I  noticed  it  at  once  when  I  tried  to  set  it,  but  I  kept  on  trying  to  turn  it 
and  set  the  brake.  It  was  my  duty  to  stop  the  car  if  I  could.  No, 
it  is  not  a  fact  that  when  one  of  these  brakes  won't  work  you  can  tell  it  at 
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once,  sometimes  the  chain  will  hang,  and  you  have  to  set  down  on  it 
several  times  before  you  can  set  it  up.  Q.  This  one  you  turned  half  way 
round  and  then  you  found  that  you  couldn't  turn  it  any  more?  A. 
Xo  sir,  not  at  the  time,  I  kept  trying  to  set  it.  .  .  .  Xo,  I  didn't  ascertain 
at  once,  I  couldn't  turn  it.  I  thought  maybe  the  chain  was  hung  and 
would  drop  loose,  and  I  tried  to  shake  it  loose  and  set  the  brake.  I 
kept  on  at  the  brake  trying  to  stop  the  car.  It  was  my  duty  to  stop  the 
car.  I  knew  that  the  cars  would  come  together,  if  I  didn't  stop  the  car 
I  was  on^  I  knew  these  other  cars  were  on  the  main  line,  and  I  knew 
the  car  I  was  on  would  hit  them  unless  I  stopped  it.  I  was  looking  over 
my  shoulder  every  little  bit  to  see  these  other  cars.  At  the  time,  I  was 
trying  to  set  the  brake,  these  cars  were  about  forty  or  fifty  yards 
apart;  maybe  further.  When  I  first  tried  to  turn  the  brake,  they  were 
about  five  or  six  car  lengths  apart.  A  car  is  from  thirty-four  to  thirty- 
eight  feet  in  length." 

A.  P.  Hickman  testified  by  deposition:  **Yes,  I  saw  the  accident, 
and  at  the  time  I  was  within  ten  feet  from  Powell.  I  was  standing  on 
the  north  side  of  the  railroad  track  on  the  same  side  of  the  depot  when 
the  cars  collided.  I  saw  Powell  attempt  to  set  the  brake.  The  brake 
rod  was  bent  and  failed  to  stop  the  car.  It  hit  the  other  car  with  a 
very  hard  force,  hard  enough  to  jerk  Powell  aloose  from  the  brake.  Pow- 
ell was  holding  the  brake  when  the  cars  hit,  and  it  knocked  him  almost 
the  length  of  the  car  from  the  brake." 

From  the  foregoing  testimony  we  find  that  appellee  was  not  negli- 
gent in  attempting  to  set  the  brake,  that  he  did  not  know  of  the 
defects  of  the  brake  rod,  and  was  not  guilty  of  contributory  negligence 
which  resulted  in  his  injury. 

This  finding  of  fact  results  in  overruling  appellant's  only  assignment 
of  error  complaining  of  the  verdict  of  the  jury. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Houston  &  Texas  Central  Railroad  Company  et  al.  v. 
S.  H.  Buchanan. 

Decided  February  1,  1905. 

1.— BaUway — ^Demand  for  Can — Penalty. 

Whether  a  railroad  company  was  bound  on  demand  to  furnish  cars  for 
tnnsportation  of  cattle  to  a  point  beyond  a  line  of  its  road  or  not,  where  it 
did  furnish  the  cars  on  such  demand  but  was  guilty  merely  of  delay,  it  is 
liable  to  the  penalty  therefor. 

1— BaUway— Bonte— Written  Contract. 

Whether  a  shipper,  who  had  demanded  of  a  railway  company  cars  for  his 
shipment  routed  over  certain  lines,  was  bound  by  a  written  contract  which  he 
was  required  to  sign,  and  did  sign  under  protest,  at  the  time  of  shipment, 
routing  same  by  other  connections  and  over  a  longer  transit,  held  under  the 
evidence  considered  in  this  case  to  be  a  question  of  fact  for  the  jury. 
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8. — Opinion — ^Evidence— Time  of  Transportation. 

A  qualified  witness  may  express  his  opinion  as  to  the  usual  time  con- 
sumed by  cattle  trains  in  making  the  run  between  points  stated  in  the  evi- 
dence. 

4. — Reasonable  Time — Qnestion  of  Fact. 

The  court  may  properly  define  to  the  jury  what  it  meant  by  reasonable 
time,  the  question  being  one  of  fact  for  their  determination  under  proper 
instructions. 

5. — Negligence. 

The  test  of  negligence  is  what  a  person  of  ordinary  prudence  would  or 
would  not  do  under  the  same  or  similar  circumstances. 

6. — Charge — Satisfy. 

A  charge  requiring  a  defendant  to  satisfy  the  jury  by  his  evidence  was 
too  strong. 

7. — Charge — ^Measure  of  Damages. 

The  failure  of  the  court  to  give  the  jury  any  rule  by  which  to  measure 
the  damages,  is  more  than  a  mere  omission  and  constitutes  reversible  error. 

8. — Contract — Connecting  Carriers — Damages. 

It  was  proper  to  so  charge  as  to  subject  each  of  several  connecting 
carriers  to  damages  for  the  fault  of  the  initial  carrier  in  improper  routing 
of  the  shipment,  but  not  necessarily  ground  for  reversal  where  the  verdict 
appears  to  have  allowed  such  damages  only  against  the  intitial  carrier. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

S.  R,  Fisher,  J.  H,  Tallichet  and  Baker,  Bolts,  Parker  £  Garwood, 
for  appellants. — The  court  erred  in  overruling  the  special  exception  be- 
cause articles  4497  to  4500  of  the  Revised  Statutes  of  Texas,  if  construed 
to  apply  to  interstate  shipments,  are  in  violation  of  and  contrary  to  the 
Constitution  of  the  United  States,  because  they  constitute  an  attempted 
regulation  of  interstate  commerce.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cross- 
man,  11  Texas  Civ.  App.,  623,  33  S.  W.  Rep.,  290;  Texas  &  P.  Ry.  Co. 
v.  Avery,  33  S.  W.  Rep.,  704;  Houston  Direct  Nav.  Co.  v.  Insurance 
Co.,  89  Texas,  1,  32  S.  W.  Rep.,  889 ;  Missouri  Pac.  Ry.  Co.  v.  Sherwood, 
84  Texas,  134. 

Insofar  as  articles  4497  to  4500,  inclusive,  of  the  Revised  Statutes 
of  Texas  require  or  are  construed  as  requiring  railroad  companies  in  the 
State  of  Texas  to  funiish  cars  for  use  in  making  through  shipments  from 
the  State  of  Texas  into  or  through  other  States  or  Territories  of  the 
United  States,  the  same  are  unconstitutional  and  void.  United  States 
Statutes  at  Large,  vol.  27,  52d  Congress,  chap.  196,  p.  531. 

Plaintiff's  demand  being  for  cars  to  be  used  for  the  purpose  of  ship- 
ping his  cattle  from  Llano,  Texas,  to  Fairfax,  Oklahoma,  and  the  line 
of  defendant's  railroad,  as  appears  from  the  petition  and  as  the  court 
judicially  knows,  not  extending  beyond  the  State  of  Texas,  said  demand 
for  cars  was  not  in  conformity  or  compliance  with  the  terms  of  articles 
4497  to  4500,  inclusive,  of  tlie  Revised  Statutes  of  Texas,  said  statutes 
not  requiring  railroad  companies  to  furnish  cars  to  be  used  beyond 
their  own  line  of  railroad,  and  on  and  over  the  lines  of  other  railroads, 
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and  beyond  the  limits  of  the  State  of  Texas.  Rev.  Stats.  Texas,  arts. 
4497  to  4500;  Houston  E.  &  W.  T.  Ry.  Co.  v.  Campbell,  91  Texas,  651 ; 
MeCarty  v.  Railway  Co.,  79  Texas,  38;  Schloss  v.  Railway  Co.,  85  Texas, 
601;  Bonner  v.  Association,  4  Texas  Civ.  App.,  166,  23  S.  W.  Rep.,  317 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gray,  87  Texas,  315,  28  S.  W.  Rep.,  280; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baird,  75  Texas,  264;  Austin  &  N.  W.  Ry. 
Co.  V.  Slator,  7  Texas  Civ.  App.,  346,  26  S.  W.  Rep.,  233. 

A  railroad  company  can  not  be  required  to  contract  for  the  trans- 
portation of  freight  beyond  its  own  line  of  railroad,  and  a  fortiori,  it 
can  not  be  compelled  to  furnish  cars  to  be  used  beyond  its  own  line  in 
making  such  a  shipment,  nor  can  a  penalty  be  recovered  for  its  failure 
or  refusal  to  furnish  its  cars  for  such  purpose.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Baird,  75  Texas,  264. 

Plaintiff  alleged  that  at  the  time  when  he  shipped  the  cattle  involved 
in  this  suit  he  demanded  that  they  be  routed  by  way  of  Ijampasas,  which 
defendant  refuised  to  do ;  that  he  then  demanded  that  they  be  routed  by 
way  of  McXeil  and  Milano,  which  was  also  refused,  and  that  he  there- 
upon entered  into  a  contract  in  writing  with  defendant  for  the  trans- 
poi'tation  of  said  cattle  by  way  of  Brenham.  To  that  portion  of  said 
petition  which  alleged  the  demand  for  the  Lampasas  and  McNeil  rout- 
ings defendant  demurred  on  the  ground  that  plaintiff  was  bound  by  his 
written  contract,  which  demurrer  was  overruled.  The  court  erred  in 
overruling  said  exception  because  plaintiff  was  bound  by  his  written  con- 
tract and  because  antecedent  negotiations  could  not  operate  to  vary  the 
same.  Wells,  Fargo  &  Co.'s  Express  v.  Fuller,  4  Texas  Civ.  App.,  223, 
23  S.  W.  Rep.,  412. 

The  court  erred  in  its  charge  on  the  law  of  the  case  in  wholly  failing 
and  refusing  to  charge  the  jury  on  the  measure  of  plaintiff's  damages, 
if  any  they  found  in  his  favor,  the  court  nowhere  in  anywise  instructing 
the  jury  in  what  manner  they  were  to  determine  what,  if  any,  damages 
should  be  awarded  plaintiff  and  in  no  way  safeguarding  the  defendants' 
right  to  have  only  proper  and  allowable  damages  awarded  against  them. 

In  order  to  render  admissible  plaintiff's  evidence  as  to  what  was  the 
usual  and  ordinary  time  consumed  by  cattle  trains  in  making  the  run 
between  certain  points,  it  is  necessary  that  the  witnesses  be  qualified  to 
testify  as  to  said  matters ;  the  court  therefore  erred  in  refusing  to  strike 
out  the  testimony  set  forth  in  said  bill  of  exceptions  because  said  wit- 
nesses were  not  qualified  to  give  said  testimony.  Gulf,  C.  &  S.  F.  Ry. 
Co.  v.  Irvine,  73  S.  W.  Rep.,  540. 

The  court  erred  in  said  paragraph  of  its  charge  on  the  law  of  the 
case  in  attempting  to  define  the  term  "reasonable  time,"  because  what 
is  a  reasonable  time  is  a  question  of  fact  and  not  of  law;  under  the 
law  and  under  the  contracts  in  evidence  in  this  case  there  was  no  abso- 
lute duty  resting  on  defendants  to  carry  and  deliver  plaintiff's  cattle 
within  a  reasonable  tipie,  but  the  duty  was  to  exercise  due  diligence  in 
said  particulars. 

The  court  erred  in  its  attempted  definition  of  negligence,  because  neg- 
ligence is  not  "an  omission  to  do  something  which  a  reasonable  man 
.  .  .  would  do,"  the  true  test  being  what  a  "reasonably  prudent 
man'*  would  or  would  not  do.    Missouri,  K.  &  T.  Ry.  Co,  v.  Hannig, 
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91  Texas,  350;  Houston  &  T.  C.  Ry.  Co.  v.  Sgalinski,  19  Texas  Cir. 
App.,  107,  46  S.  W.  Rep.,  113. 

Said  paragraph  of  the  charge  submitB  to  the  jury,  in  addition  to  the 
issue  whether  or  not  plaintiff  is  entitled  to  recover  for  damages  sustained 
by  his  cattle  from  the  use  of  the  longer,  Brenham  route,  the  issues  (1) 
whether  or  not  said  cattle,  while  actually  being  transported  over  said 
route,  were  unreasonably  delayed,  and  (2)  whether  or  not  said  cattle, 
while  being  actually  so  transported,  were  handled  with  ordinary  care. 
But  it  appeared  from  the  evidence  that  whatever,  if  any,  damage  was 
sustained  by  said  cattle  was  caused  (1)  by  delay  at  Llano,  waiting  for 
cars,  and  (2)  by  the  length  of  time  necessarily  consumed  in  transporting 
said  cattle  by  the  Brenham  route.  The  court  therefore  erred  in  said 
paragraph  of  its  charge  in  submitting  said  issues  to  the  jury  because 
there  was  no  evidence  raising  said  issues.  Texas  &  P.  Ry.  Co.  v.  Wise- 
nor,  66  Texas,  675;  Houston  &  T.  C.  Ry.  Co.  v.  Gilmore,  62  Texas,  391; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Paber,  63  Texas,  344;  O'Dair  v.  Mis- 
souri, K.  &  T.  Rv.  Co.,  14  Texas  Civ.  App.,  541,  38  S.  W.  Rep.,  242; 
Gulf,  C.  &  S.  P."^Ry.  Co.  v.  Vieno,  7  Texas  Civ.  App.,  350,  26  S.  W. 
Rep.,  231 ;  Cook  v.  Dennis,  61  Texas,  248. 

The  court  erred  in  said  paragraph  of  its  charge  to  the  jury,  becanse 
the  same  advises  the  jury  that  they  must  find  against  the  Gulf,  Colo- 
rado &  Santa  Pe  Railway  Company,  unless  the  evidence  should  satisfy 
them  that  the  damage  to  said  cattle  did  in  fact  result  from  the  negli- 
gence of  another  carrier,  because  it  would  be  sufficient  to  clear  said 
defendant  from  liability  if  the  jury  believed  from  the  preponderance 
of  the  evidence  merely  that  said  damage  was  caused  by  the  negligence 
of  such  other  carrier,  and  not  of  said  defendant.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Matula,  79  Texas,  577;  Willis  v.  Chowning,  90  Texas,  617; 
Wallace  v.  Berry,  83  Texas,  332,  18  S.  W.  Rep.,  595;  Baines  v.  Ull- 
man,  71  Texas,  534,  9  S.  W.  Rep.,  543;  Prather  v.  Wilkins,  68  Texas, 
189,  4  S.  W.  Rep.,  252. 

It  appeared  from  the  uncontroverted  evidence  that  the  Gulf,  Colo- 
rado &  Santa  Pe  Railway  Company  had  naught  to  do  with  the  cattle 
involved  herein  prior  to  their  arrival  at  Brenham  and  delivery  to  said 
defendant,  and  it  further  appeared  from  the  evidence  that  said  de- 
fendant was  guilty  of  no  negUgence  causing  damage  to  said  cattle  while 
they  were  in  its  hands,  from  said  Brenham  to  Purcell,  Indian  Territory. 
The  verdict  of  the  jury  against  said  defendant  is  therefore  grossly  ex- 
cessive, plaintiff  being  without  right  to  recover  anything  against  it. 

McLean  dk  Spears,  for  appellee. — Articles  4497  to  4500,  inclusive, 
merely  prescribe  safeguards  and  precautions  foreseen  and  proper  to  pre- 
vent by  anticipation  the  wrongs  and  injuries  incident  to  the  failure  or 
refusal  of  the  initial  carrier  to  furnish  cars  upon  seasonable  application 
made,  which  after  they  have  been  inflicted,  the  State  has  power  to  redress 
and  punish,  and  are  strictly  within  the  scope  of  the  local  law;  and  so 
long  as  Congress  had  not  legislated  upon  the  particular  subject,  to  be 
regarded  as  in  aid  of  interstate  commerce  and  a  rightful  exercise  of  the 
police  power  of  the  State  to  regulate  the  relative  rights  and  duties  of 
all  persons  and  corporations  within  its  limits.  Houston  &  T.  C.  R.  R. 
Co.  V.  Mayes,  11  Texas  Ct.  Rep.,  69,  372;  Armstrong  v.  Railway  Co., 
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92  Texas,  121 ;  Texas  ft  P.  Ry.  Co.  v.  Walker,  25  Texas  Civ.  App.,  216, 
60  S.  W.,  797;  Gulf,  C.  ft  S.  F.  Ry.  Co.  v.  Dwyer,  75  Texas,  581 ;  Chi- 
cago,  M.  ft  St.  P.  Ry.  Co.  v.  Solan,  169  U.  S.,  133;  Richmond  &  A.  Rv. 
Co.  T.  R.  A.  Patterson  Tobacco  Co.,  169  U.  S.,  311;  Missouri,  K.  &  t. 
Ry.  Co.  V.  McCann,  174  U.  S.,  580;  Western  U.  T.  Co.  v.  Conn.  Pub- 
lishing Co.,  181  U.  S.,  92. 

The  character  of  interstate  commerce  can  not  attach  to  railroad  cars 
until  they  are  loaded  within  the  State  with  property  to  be  shipped  by  a 
continuous  trip  to  a  point  beyond  the  limit  of  the  State,  and  articles  4497 
to  4500,  Revised  Statutes,  providing  a  penalty  for  failure  to  furnish  cars, 
whether  the  proposed  shipment  be  intrastate  or  interstate,  are  in  no 
sense  an  attempt  to  regulate  interstate  commerce.  Houston  Direct  Nav. 
Co.  V.  Ins.  Co.  of  K  A.,  89  Texas,  6,  17  Am.  &  Eng.  Enc.  (2d  ed.),  64- 
70. 

Whether  plaintiffs  demand  for  cars  was  verbal  or  written,,  and  with- 
out regard  to  whether  the  point  of  destination  was  upon  or  beyond  the 
terminus  of  the  railroad  of  the  defendant,  Houston  &  Texas  Central 
Railroad  Company,  when  made  in  due  time  to  its  local  agent  at  Llano, 
it  became  said  defendant's  duty,  as  a  common  carrier,  independent  of 
statutory  obligation,  to  furnish  at  the  time  and  place  named,  suitable 
cars  in  which  to  ship  plaintiflPs  cattle,  and  the  statute  referred  to  in 
appellant's  propositions  under  said  assignment,  placed  no  restrictions 
upon  defendant  in  the  exercise  of  its  right  to  limit  the  use  of  its  cars 
to  its  own  line.  McCam  v.  International  &  G.  N.  Ry.  Co.,  84  Texas, 
358;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Baird,  75  Texas,  264;  Easton  v.  Dudley, 
78  Texas,  238;  Hunt  v.  Nutt,  27  S.  W.,  1031;  My  rick  v.  Railway  Co., 
107  IT.  S.,  106;  Newport  News  &  M.  V.  R.  R.  Co.  v.  Mercer,  29  S.  W., 
302;  Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Morton,  61  Ind.,  539;  Chicago, 
St  L.  &  P.  Ry.  Co.  V.  Wolcott,  141  Ind.,  267,  5  Am.  &  Eng.  Enc.  (2d 
ed.),  175,  430,  6  id.,  372. 

The  plaintiff's  allegations  to  the  eflPect  that  said  written  contract  was 
executed  under  circumstances  of  duress  and  without  consideration,  were 
sufficient  to  support  the  court's  ruling  on  defendant's  third  special  ex- 
ception. Missouri,  K.  &  T.  Ry.  Co.  v.  Carter,  9  Texas  Civ.  App.,  698; 
San  Antonio  &  A,  P.  Ry.  Co.  v.  Wright,  20  Texas  Civ.  App.,  137,  49 
8.  W.  Rep.,  148;  Missouri,  K.  &  T.  Ry.  Co.  v.  Darlington,  40  S.  W.  Rep., 
550;  Missouri,  K.  &  T.  Ry.  Co.  v.  Withers,  16  Texas  Civ.  App.,  511, 
40  S.  W.  Rep.,  1073. 

The  evidence  was  sufficient  to  raise  the  issue  as  to  whether  or  not 
the  plaintiff  requested,  and  the  defendant  agreed  to  ship  plaintiff's  cat- 
tle by  way  of  Lampasas,  and  the  court  properly  charged  upon  the  effect 
of  defendant  selecting  a  longer  and  more  circuitous  route.  Wells,  Fargo 
&  Co.'8  Express  v.  Puller,  4  Texas  Civ.  App.,  213;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Irvine,  73  S.  W.  Rep.,  540. 

If  the  court's  charge  be  erroneous  by  reason  of  an  omission,  defendants 
can  not  take  advantage  thereof  unless  they  asked  a  special  instruction 
calling  the  court's  attention  to  such  omission.  Robinson  v.  Vamell,  16 
Texas,  387;  International  &  G.  N.  Ry.  Co.  v.  Leak,  64  Texas,  659; 
Bumham  v.  Logan,  88  Texas,  4. 

The  court  is  not  required  to  charge  all  the  law  in  a  case.  Art.  1316, 
Kev,  Stats.,  as  amended  by  chap.  29,  Acts  of  the  28th  Leg.;  Gal- 
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veston,  etc.,  By.  Co.  v.  Botts,  22  Texas  Civ.  App.,  609;  Breneman  v. 
Mayer,  24  Texas  Civ.  App.,  178. 

While  ^'reasonable  time'^  is  question  of  fact,  the  court  may  define  it 
without  invading  the  province  of  the  jury.  Boehringer  v.  A.  B.  Rich- 
ards Med.  Co.,  9  Texas  Civ.  App.,  289;  Missouri  K.  &  T.  Ry.  Co.  v. 
Chittim,  24  Texas  Civ.  App.,  602,  60  S.  W.  Rep.,  285;  Black's  Law 
Dictionary. 

When  a  written  contract  for  the  shipment  of  cattle  is  silent  as  to  the 
time  of  delivery  at  the  place  of  destination,  delivery  must  be  made  with- 
in a  reasonable  time.  Ft.  Worth  &  D.  Ry.  Co.  v.  Greathouse,  82  Texas, 
111;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baugh,  42  S.  W.  Rep.,  246. 

There  was  no  reversible  error  in  the  third  paragraph  of  the  court's 
charge  in  defining  negligence  as  follows :  "Negligence  is  an  omission 
to  do  something  which  a  reasonable  man,  guided  by  those  considerations 
ordinarily  regulating  the  conduct  of  human  affairs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable  man  would  not  do,  and  must 
be  determined  in  all  cases  by  reference  to  the  situation  and  knowledge 
of  the  parties  and  the  attending  circumstances."  Parrott  v.  Wells,  Fargo 
&  Co.,  15  Wall.  (U.  S.),  538;  Black's  Law  Dictionary. 

"Each  defendant  is  only  liable  for  negligent  and  unreasonable  delays 
and  want  of  ordinary  care  occurring  on  its  own  line  of  railroad,  and  not 
for  any  delays  or  want  of  care  of  other  defendants  occurring  on  their 
line  of  railway,  and  you  are  further  instructed  that  if  you  find  for  the 
plaintiff,  you  will  not,  in  assessing  the  damages  so  found  by  you,  if  any, 
assess  any  damage  against  either  defendant  resulting  from  delays,  if 
any,  or  want  of  ordinary  care,  if  any,  occurring  beyond  the  terminus  of 
its  own  line"  is  a  correct  presentation  of  law.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Cushney,  95  Texas,  309,  67  S.  W.  Rep.,  78. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Buchanan  against  the 
Houston  &  Texas  Central  Railroad  Company  for  penalty  in  the  sum  of 
$175,  for  failure  of  that  road  to  furnish  cars  on  demand  made  by  the 
plaintiff;  and  also  for  damages  for  delay;  and  against  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Co.,  and  the  Atchison,  Topeka  &  Santa  Fe  Railway 
(Company  for  damages  for  delay  in  the  shipment  of  cattle  over  the  roads 
named.  Verdict  and  judgment  was  for  plaintiff  against  the  Houston  & 
Texas  Central  for  $175,  by  way  of  penalty,  and  for  $697.65  damages, 
and  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  for 
$261.60  damages,  and  in  favor  of  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company. 

The  first,  second,  third,  fourth,  fifth,  sixth  and  seventh  assignments  of 
error  are  practically  the  same  as  those  considered  by  this  court  in  the 
case  of  Houston  &  Texas  Central  Railroad  Company  v.  Everett  (11  Ct. 
Rep.,  862),  where  we  ruled  against  the  contention  of  appellants  on  the 
questions  raised  by  these  assignments.  But,  however,  in  addition  to 
what  is  said  in  the  opinion  in  that  case,  some  of  these  assignments  raise 
a  question  which  we  will  briefly  notice.  The  Everett  case  is  based  upon 
Houston  &  T.  C.  Ry.  Co.  v.  Mayes  (11  Texas  Ct.  Rep.,  69),  decided 
by  this  court,  and  in  which  the  Supreme  Court  has  refused  a  writ  of 
error.    It  was  there  held  that  the  statute  relating  to  a  demand  for  cars, 
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and  prescribing  a  penalty  for  failure  and  refusal  to  comply  with  the 
demand,  applied  to  interstate  shipments.  In  this  case,  however,  the 
question  is  raised  that  the  Houston  &  Texas  Central  Railroad  Company, 
against  whom  the  judgment  for  penalty  was  rendered,  was  not  required 
to  furnish  cars  to  be  used  beyond  its  own  line  by  connecting  carriers. 
In  consultation  in  the  Everett  case,  we  considered  this  question.  The 
demand  for  cars,  as  shown  in  the  record  in  this  case,  as  well  as  in  the 
Everett  case,  does  not  expressly  state  that  the  cars  should  be  used  be- 
yond the  end  of  the  Houston  &  Texas  Central  Railroad.  It  reads  that 
"for  the  purpose  of  making  a  shipment  of  cattle  from  Llano,  Texas,  to 
Fairfax,  Oklahoma  Territory,  I  desire  seven  cars  at  Llano  on  the  14th 
day  of  April,  1903.  I  herewith  tender  you  one-fourth  of  the  freight 
charges  for  the  use  of  the  cars.''  The  expression,  "for  the  use  of  the 
cars,"  mentioned  in  the  statute,  evidently  refers  to  the  freight  rate 
between  the  two  points  for  transporting  the  cattle.  In  compliance  with 
this  request,  the  Houston  &  Texas  Central  road  did  furnish  the  cars, 
but  was  guilty  merely  of  delay,  which  subjected  it  to  the  amount  of 
penalty  recovered  by  the  plaintiff.  If  we  could  concede  that  this  rail- 
way company  was  not  bound  to  furnish  cars  in  transporting  commodi- 
ties to  market  beyond  the  line  of  its  road,  there  was  no  purpose  in  this 
case  in  furnishing  the  cars  to  assert  this  right.  The  railway  company 
did  furnish  cars  under  circumstances  which  indicate  that  it  intended 
that  the  cars  should  be  used  in  transporting  the  cattle  to  Fairfax,  Okla- 
homa. There  is  a  reservation,  it  is  true,  in  the  contract  of  shipment, 
that  each  carrier  would  not  be  responsible  for  damages  resulting  beyond 
its  own  line,  and,  in  submitting  the  case  to  the  jury,  the  court  kept 
in  view  this  question,  and  the  verdict  of  the  jury  does  not  hold  either 
road  responsible  for  damages  occurring  on  other  lines  of  road.  If  the 
Houston  &  Texas  Central  road  would  be  entitled  to  the  privilege  of 
limiting  the  use  of  its  cars  to  its  own  line,  this  right  was  not  asserted 
nor  claimed  when  the  contract  of  shipment  was  entered  into,  or  when  it 
undertook  to  furnish  the  cars  in  compliance  with  the  request  made  by 
the  plaintiff.  Therefore,  in  view  of  the  facts  in  the  record  bearing  upon 
this  question,  we  deem  it  unnecessary  to  decide  the  question  whether 
the  railway  company  would  be  bound  under  the  statute  requiring  it  to 
furnish  cars  at  the  written  request  of  the  shipper,  to  be  used  in  trans- 
portation beyond  the  line  of  its  road. 

The  eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and 
fifteenth  assignments  of  error  will  be  considered  together.  These  as- 
signments substantially  raise  the  question  that  as  the  written  contract 
of  shipment  signed  by  the  plaintiff  routes  the  cattle  over  the  Houston 
&  Texas  Central  Railway  by  way  of  Brenham,  to  the  connecting  line, 
the  Gulf,  Colorado  &  Santa  Fe  Railway,  that  he  can  not  be  heard  to 
urge  the  claim  of  damages  for  wrongfuily  routing  the  cattle  by  way  of 
Brenham,  and  for  the  consequent  delay  and  damages  resulting  to  the 
cattle,  by  reason  of  the  longer  route  and  haul  by  Brenham.  The  ap- 
pellant contends  that  entering  into  the  written  contract  routing  the 
cattle  by  Brenham,  concludes  the  plaintiff  from  recovering  any  damages 
for  delay  that  the  cattle  might  have  sustained  by  reason  of  being  so 
routed.    There  is  evidence  in  the  record  to  the  effect  that  when  the  plain- 
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tiflE  entered  into  negotiations  for  the  shipment  of  the  cattle  and  de- 
manded the  care,  he  paid  the  freight  rate  upon  the  basis  of  $63.25  per 
car,  which  amount  he  understood  to  be  the  usual  amount ;  and  the  evi- 
dence does  not  indicate  that  he  had  any  notice  or  knowledge  that  a 
greater  amount  would  be  charged  if  the  cattle  were  routed  by  way  of 
Lampasas,  which  the  evidence  shows  to  be  a  much  shorter  haul  than  if 
transported  by  way  of  Brenham.  The  plaintiff  demanded  that  they  be 
shipped  by  way  of  Lampasas,  and  supposed  at  the  time  that  they  would 
be  so  shipped,  and  was  not  otherwise  informed,  until  after  the  cattle 
had  been  delivered  to  the  railway  company  and  placed  on  board  of  the 
cars.  Then  he  was  required  to  sign  a  contract,  practically  over  his  pro- 
test, for  the  shipment  of  the  cattle  by  way  of  Brenham;  which,  as  stated 
before,  is  a  much  longer  haul,  and  by  reason  of  which  the  cattle  arrived 
at  their  place  of  destination  much  later  than  would  have  been  the  case 
if  they  had  been  routed  by  way  of  Lampasas  or  McNeil.  Plaintiff's  case 
is,  in  part,  predicated  against  the  Houston  &  Texas  Central  upon  the 
wrongful  routing  by  way  of  Brenham,  and  for  the  longer  time  in  trans- 
portation that  resulted  by  reason  of  that  fact ;  and  also  for  some  delays 
that  occurred  at  Llano,  and  possibly  some  other  points  between  TJano 
and  Brenham.  Upon  this  subject,  the  station  agent  at  Llano  testified : 
"I  didn't  advise  Mr.  Buchanan  to  take  the  route  by  way  of  Lampasas, 
but  it  was  understood  by  him  and  me  at  the  time  he  placed  the  demand 
that  he  wished  to  go  that  way.  After  the  cattle  were  loaded  he  said  he 
wanted  the  through  rate,  $63.25,  by  this  way.  The  tariff  in  force  did 
not  apply  this  rate  by  Jjampasas.  In  February  there  was  one  shipment 
billed  by  way  of  Lampasas,  had  certain  advices.  I  think  it  was  $16  a 
car  to  Lampasas;  that  was  as  far  as  our  billing  showed,  except  the 
destination,  which  was  White  Eagle,  I  believe.  The  contract  was  made 
with  the  general  freight  agent.  This  was  the  last  shipment  billed  by 
way  of  Lampasas  from  that  time  up  to  the  15th  of  April  of  last  year 
This  one  was  made  about  the  18th  day  of  April,  1903,  rate  $63.25.  Th^ 
same  as  the  rate  before  by  way  of  Brenham.  This  rate  was  in  force 
when  Mr.  Buchanan  made  his  shipment  for  the  other  routes — ^not  by 
way  of  Lampasas,  only  by  way  of  Ft.  Worth  and  Brenham.  It  is  true 
that  when  Mr.  Buchanan  and  Mr.  Everett  went  over  and  told  me  they 
wanted  the  cars,  they  also  told  me  that  they  wanted  to  ship  by  way  of 
Ijampasas  before  they  ever  made  the  written  demand.  They  then  asked 
me  the  rate,  and  Mr.  Buchanan  tendered  me  one-fourth  the  freight  rate 
for  seven  cars,  which  I  accepted.  I  told  them  I  thought  we  could  make 
arrangements  for  them  that  they  could  go  by  way  of  Lampasas,  and 
knowing  that  they  wanted  to  go  this  way,  I  made  the  rate  of  $63.25  a 
car.  It  was  the  only  rate  I  had  there  to  give  them,  either  then  or  now. 
Within  a  certain  territory  I  have  a  given  rate,  no  matter  whether  they 
went  by  Lampasas,  McNeil  or  Brenham.  There  was  nothing  said  about 
billing  the  cattle  through  at  all;  they  were  merely  contending  for  the 
rates  they  understood  applied,  $63.25  a  car,  and  after  those  cattle  were 
tendered  here  ready  and  loaded,  I  told  them  I  couldn't  take  them  by 
way  of  Lampasas,  but  offered  to  send  them  by  way  of  Ijampasas,  if  they 
would  accept  my  local  billing  to  Lampasas.  I  don't  remember  whether 
they  asked  for  billing  by  McXeil.  Twenty-three  or  four  cars  of  cattle 
were  shipped  prior  to  this  date,  April  15,  1903,  by  Morledge  at  a  through 
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rate  of  $63.25.  I  have  had  numerous  demands  prior  to  this  date  for 
routing  by  way  of  Lampasas  down  from  Llano  to  Indian  Territory.  To 
the  plaintiff  in  this  case  I  gave  the  reason  our  road  wouldn't  ship  by  way 
of  Lampasas  was  that  the  haul  was  so  short  and  the  rate  so  small  that 
they  couldn't  afford  it.  I  think  I  told  him  that,  I  don't  remember 
exactly.  We  first  began  to  ship  cattle  at  this  rate  by  Lampasas  on  the 
18th  of  April,  and  have  been  shipping  that  way  ever  since.  On  the 
14th,  1.5th  and  8th  of  April,  1903,  there  were  through  connecting  rail- 
road lines  from  Llano  by  Lampasas  to  Fairfax,  Oklahoma  Territory,  and 
also  by  McNeil  and  Milano  Junction,  a  shorter  route  than  the  one  by 
Brenham.  I  refused  positively  to  ship  for  plaintiff  by  way  of  Lampasas 
on  the  $63.25  rate  I  had  given  him  before.  He  merely  demanded  that 
the  cattle  be  billed  through  at  this  rate  by  Lampasas,  t  could  only  take 
him  by  way  of  Brenham  or  Ft.  Worth.  That  rate  did  not  apply  through 
by  McNeil  at  that  time.  I  could  have  shipped  that  way  only  on  the 
sum  of  local  rates.  The  through  rate  had  not  been  applied  for  about 
three  years.  They  were  billed  out  at  a  rate  of  $16  a  car  to  Tjampasas, 
to  the  best  of  my  recollection." 

There  is  other  evidence  in  the  record  coming  from  the  plaintiff,  to 
the  effect  that  he  intended  and  expected  to  go  by  way  of  Lampasas  under 
the  $63.25  rate,  and  that  he  was  denied  this  privilege,  and  required  to 
sign  the  written  contract  by  way  of  Brenham.  Under  this  evidence  it 
was  a  question  of  fact  for  the  jury  to  determine  whether  the  written 
contract  routing  the  cattle  by  Brenham  was  binding  upon  the  plaintiff, 
or  whether  plaintiff  had  the  right  to  insist  upon  his  demand  to  be  routed 
by  Lampasas.  It  is  apparent  that  under  the  circumstances  under  which 
the  written  contract  was  forced  upon  the  plaintiff,  that  the  agent  would 
not  have  shipped  the  cattle  by  any  other  route  except  by  Brenham,  ex- 
cept on  the  local  rate  to  Lampasas.  Questions  similar  to  this  have  been 
passed  upon  in  Missouri,  K.  &  T.  By.  Co.  v.  Carter,  9  Texas  Civ.  App., 
677,  29  S.  W.  Bep.,  565,  and  Gulf,  C.  &  S.  F.  By.  Co.  v.  Jackson,  11 
Ct.  Rep.,  849. 

There  is  evidence  in  the  record  which  shows  some  slight  delays  in 
addition  to  the  time  resulting  from  the  long  haul  to  Brenham,  occurring 
on  the  Houston  &  Texas  Central  road.  There  is  also  evidence  of  delays 
on  the  Gulf,  Colorado  &  Santa  Fe  Bailway. 

The  sixteenth  and  seventeenth  assignments  of  error  complain  of  the 
ruling  of -the  court  in  overruling  special  exceptions  addressed  to  the 
plaintiff's  original  petition.  The  pleading  complained  of,  in  our  opinion, 
was  sufficient. 

The  evidence  complained  of  under  the  nineteenth  assignment  of  error 
was  admissible.  We  are  not  prepared  to  say  but  what  these  witnesses 
were  qualified  to  express  an  opinion  as  to  the  usual  time  consumed 
by  cattle  trains  in  making  the  run  between  the  points  stated  in  the  evi- 
dence. 

We  find  no  fault  with  the  language  of  the  court  in  undertaking  to 
define  "reasonable  time,"  as  complained  of  in  the  twentieth  assignment 
of  error.  As  to  what  is  or  is  not  reasonable  time,  is  a  question  of  fact 
and  not  of  law;  but  the  definition  given  by  the  court  did  not  deprive 
the  jury  of  the  right  to  pass  upon  the  question  of  fact  as  to  whether  the 
time  was  reasonable  or  unreasonable.    The  court  merely  undertook  to 
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give  a  definition  of  the  expression  "reasonable  time,"  and  we  find  no 
fault  with  the  rule  that  he  states. 

The  question  presented  under  the  twenty-first  assignment  of  error  was 
passed  upon  by  this  court  in  the  Everett  oase.  We  there  said  that  there 
was  no  error  in  the  definition  of  negligence  given  by  the  trial  court. 
However,  we  would  suggest  that  the  usual  definition  generally  given  by 
the  courts  be  followed  by  the  trial  couri;,  if  this  case  is  again  tried. 
The  test  is  what  a  person  of  ordinary  prudence  would  or  would  not  do, 
under  the  same  or  similar  circumstances. 

In  disposing  of  the  twenty-second  assignment  of  error,  we  have  said 
that  there  is  evidence  of  delay  upon  the  part  of  the  Santa  Fe  road. 

We  overrule  the  twenty-third  assignment  of  error.  The  charge  of  the 
court  is  not  subject  to  the  objections  urged  against  it.  No  reversible 
error  is  shown  in  the  twenty-fourth  assignment. 

There  is  no  objection  to  the  principle  of  law  stated  under  the  twenty- 
fifth  assignment  of  error,  and  we  are  of  the  opinion  that  it  was  proper 
to  be  submitted  under  the  facts  of  this  case.  But  in  the  body  of  the 
charge  the  court  uses  the  expression,  "and  should  said  terminal  carrier 
satisfy  you  from  the  evidence,"  etc.  The  use  of  the  word  "satisfy"  is 
too  strong,  and  in  again  submitting  this  question  the  court  should  not 
use  the  expression  "satisfy."  All  that  is  required  is  a  preponderance  of 
the  evidence  upon  this  subject. 

.The  charge  complained  of  under  the  twenty-sixth  assignment  of  error 
is  not  on  the  weight  of  evidence.  The  twenty-eighth  assignment  of  error 
is  too  general  to  be  considered.  But,  however,  it  is  unnecessary  that 
we  should  pass  upon  the  question  there  raised,  as  the  judgment  will  be 
reversed  on  other  points. 

The  eighteenth  assignment  of  error  is  well  taken.  The  charge  of  the 
trial  court  does  not  submit  to  the  jury  any  rule  as  to  the  measure  of 
damages.  As  to  whether  damages  have  been  sustained  is  a  question  of 
fact  for  the  jury.  The  rule  to  measure  these  damages  is  one  of  law,  and 
it  is  impossible  to  conceive  how  a  jury  can  correctly  apply  the  rule  of  law 
in  measuring  the  damages,  unless  the  court  instructs  them  as  to  the  rule 
in  its  charge. 

The  failure  to  do  this  is  more  than  a  mere  omission,  and  we  regard 
it  as  positive  error,  in  submitting  a  case  of  this  kind,  for  the  charge  to 
fail  to  inform  the  jury  as  to  the  rule  of  law  that  should  govern  them 
in  determining  from  the  facts  the  amount  the  plaintiflp  might  be  entitled 
to  recover. 

We  are  also  inclined  to  the  opinion  that  the  twenty-seventh  assignment 
of  error  is  well  taken.  The  charge  there  complained  of  substantially  in- 
structs the  jury  that  all  the  defendants  or  either  of  them  could  be  held 
responsible  for  the  damages  resulting  from  wrongfully  routing  the  cat- 
tle by  way  of  Brenham.  If  the  cattle  were  wrongfully  routed,  only  the 
Houston  &  Texas  Central  Railroad  Company  was  responsible  for  that 
fact.  Neither  the  Gulf,  Colorado  &  Santa  Fe,  nor  the  Atchison,  Topeka 
&  Santa  Fe  were  parties  to  the  contract  of  routing  the  cattle,  and  it 
was  error  for  the  court  to  instruct  the  jury  that  they  could  be  held 
responsible  for  any  damages  resulting  from  that  fact.  •  We  do  not  mean 
to  say  that  we  would  make  this  reversible  error,  if  there  had  been  no 
other  error  shown  that  would  require  us  to  reverse  and  remand  the 
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ease.  But  the  charge  is  misleading  upon  this  question,  and  ought  not  to 
liave  been  given,  altliough  it  is  apparent  from  the  verdict  of  the  jury 
that  they  did  not  allow  any  dama/^es  against  either  of  the  Santa  Fe 
roads  for  wrongfully  routing  the  C5»ttle  by  way  of  Brenham. 

For  the  errors  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded, except  as  to  the  Atchisou,  Topeka  &  Santa  Fe  Ry.  Co.  the 
judgment  below  is  affirmed. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  Thomas  Goodman. 

Decided  February  1,  1905. 

l.—HeirUffcnoe— Proximate  Cause — Bupture  by  Lifting. 

Evidence  considered  and  held  to  support  a  recovery  by  an  employe  of 
a  telegraph  company  operating  a  hand  ear  upon  a  railroad,  who  by  negligence 
of  the  servants  of  the  railway  company  in  failing  to  give  signals  was  exposed 
to  danger  of  collision  and  in  removing  the  hand  car  from  the  track  to  avert  it 
suffered  rupture  by  his  own  exertion;  and  instructions  held  to  properly  present 
the  issues  of  negligence  and  contributory  negligence. 

8.~«ame. 

Plaintiff  being  found  to  have  exercised  due  care  the  negligence  which  placed 
him  in  a  position  threatening  danger  to  himself  or  others  and  caused  him  to 
injure  himself  in  the  effort  to  avert  it,  was  the  proximate  cause  of  such  in- 
juiy. 

8. — Same— Bailway — Signals  at  Carre— Question  of  Fact. 

Whether  it  was  or  was  not  the  duty  of  railway  employes  operating  its 
train  to  give  signal  of  its  approach  to  a  curve  in  the  track  for  the  protection 
of  licensees  who  might  be  using  same,  was  a  question  of  fact  to  be  determined 
by  the   jury. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

S,  S.  Fisher  and  J.  H.  Tallichet,  for  appellant. — It  appearing  from 
the  allegations  of  plaintiffs  petition  that  his  alleged  injuries  were  caused 
directly  and  proximately  by  his  own  act  in  lifting  a  hand  car,  with  which 
defendant  had  naught  to  do,  from  defendant's  track,  where  plaintiff 
with  said  hand  car  was  at  most  a  mere  licensee ;  and  it  further  appearing 
that  the  weight  of  said  hand  car  and  his  own  strength  were  matters 
peculiarly  within  plaintiff's  knowledge,  plaintiff  was  without  right  to 
recover  herein,  because  his  own  pleading  showed  not  only  that  his  in- 
juries were  in  no  wise  attributable  to  any  act  of  negligence  on  the  part 
of  defendant,  but  that  they  were  the  direct  and  proximate  result  of  his 
own  negligence.  Houston  &  T.  C.  R.  R.  Co.  v.  Sgalinski,  19  Texas  Civ. 
App.,  108,  46  S.  W.  Rep.,  113;  St.  Tx)ui8,  A.  &  T.  Ry.  Co.  v.  Ijemon, 
83  Texas,  143. 

The  court  erred  in  overruling  said  special  exception  because  defend- 
ant rested  under  no  duty  to  plaintiff,  a  trespasser  or  at  most  a  mere 
licensee,  to  sound  the  whistle  on  its  engine  when  approaching  the  curve 
and  cut  on  its  line  near  which  was  plaintiff  with  the  hand  car^  it  not 
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being  pretended  that  at  the  time  when  it  is  alleged  said  signal  should 
have  been  given  the  persons  on  said  engine  saw  or  could  have  seen  plain- 
tiff, or  that  they  or  any  of  defendant's  officers,  agents  or  servants  knew 
of  the  reliance  alleged  to  have  been  placed  on  the  giving  of  said  alleged 
customary  signals.  Houston  &  T.  C.  R.  R.  Co.  v.  Sgalinski,  19  Texas 
Civ.  App.,  108,  46  S.  W.  Rep.,  113;  Texas  &  P.  Ry.  Co.  v.  Watkins,  88 
Texas,  24;  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Smith,  87  Texas,  348. 

The  court  erred  in  its  charge  because  the  same,  while  purporting  to 
state  to  the  jury  the  conditions  under  which  plaintiff  could  not  recover, 
reiterates  and  gives  such  undue  prominence  to  the  alleged  state  of  facts 
relied  on  by  plaintiff  as  to  cause  the  jury  to  believe  that  in  the  opinion 
of  the  writer  of  the  charge  plaintiff  was  entitled  to  recover.  Marsalis  v. 
Crawford,  8  Texas  Civ.  App.,  489,  28  S.  W.  Rep.,  371 ;  New  York  &  T. 
Land  Co.  v.  Gardner,  25  S.  W.  Rep.,  739;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Rogers,  40  S.  W.  Rep.,  849. 

The  court  erred  in  its  charge  to  the  jury  in  submitting  to  the  jury 
the  issue  of  discovered  peril,  because  the  same  was  not  warranted  by  the 
pleadings  and  the  evidence.  Texas  &  P.  Rv.  Co.  v.  Wisenor,  66  Texas, 
675;  Houston  &  T.  C.  Ry.  Co.  v.  Gilmore,  62  Texas,  391;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Faber,  63  Texas,  344;  O'Dair  v.  Missouri,  K.  &  T. 
Ry.  Co.,  14  Texas  Civ.  App.,  541,  38  S.  W.  Rep.,  242 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Vieno,  7  Texas  Civ.  App.,  350,  26  S.  W.  Rep.,  231 ;  Cook 
V.  Dennis,  61  Texas,  248. 

In  the  concluding  portion  of  said  paragraph  of  the  charge  the  court 
authorizes  and  requires  the  jury  to  find  for  the  plaintiff  if  they  believe 
from  the  evidence  that  defendant's  employes,  in  charge  of  its  engine, 
could  by  the  use  of  ordinary  care  and  diligence  have  seen  plaintiff  and 
said  hand  car  on  the  track  and  have  discovered  the  danger  of  a  collision, 
and  if  they  further  believe  from  the  evidence  that  said  train  was  not 
stopped  or  its  speed  slackened,  or  that  the  persons  in  charge  thereof 
made  no  effort  to  stop  it  or  slacken  its  speed,  and  that  such  failure  to 
stop  it  or  slacken  its  speed  was  negligence,  and  that  but  for  such  negli- 
gence the  injury  to  plaintiff  would  not  have  occurred.  It  is  submitted 
that  the  court  erred  in  said  paragraph  of  the  charge  because  the  duty  to 
stop  or  slacken  the  speed  of  the  engine,  or  to  attempt  to  stop  or  slow 
down  does  not  arise  until  the  peril  of  the  person  on  the  track  is  actually 
discovered,  the  duty  does  not  and  can  not  arise  merely  because  a  rea- 
sonably prudent  man  ought  to  have  discovered  the  peril.  An  engineer 
might  be  negligent  in  failing  to  keep  a  lookout,  or  in  failing  to  dis- 
cover a  person  in  a  situation  of  danger,  but  he  could  not  be  negligent 
in  failing  to  stop  or  slow  do\^Ti  or  attempting  to  stop  or  slow  down  unless 
he  actually  discovered  the  person  on  the  track  and  his  danger.  Texas 
&  P.  Ry.  Co.  V.  Breadow,  90  Texas,  27;  Texas  &  P.  Ry.  Co.  v.  Staggs, 
90  Texas,  460;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Haas,  19  Texas  Civ. 
App.,  647,  48  S.  W.  Rep.,  541 ;  Ft.  Worth  &  D.  C.  Rv.  Co.  v.  Shetter, 
94  Texas,  199;  Houston  &  T.  C.  Ry.  Co.  v.  Rippetoe'i  ^^  S.  W.  Rep., 
1017,  3  Texas  Ct.  Rep.,  147. 

The  court  erred  in  refusing  to  give  special  instruction  No.  4,  asked 
by  defendant,  which  was  as  follows : 

You  are  instructed  that  you  must  return  a  verdict  for  the  defendant, 
unless  you  believe  from  a  preponderance  of  the  evidence :    (a)  That  the 
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defendant,  at  the  time  and  place  of  the  accident  to  plaintiff,  or  its 
agents  and  servants  in  charge  of  its  train,  saw  the  plaintiff  in  his  posi- 
tion upon  the  track,  or  must  necessarily  have  seen  him  in  said  position ; 
and  (b)  that  after  so  seeing  plaintiff,  if  they  did  see  him,  they  were 
guilty  of  actionable  negligence;  and  (c)  that  said  negligence,  if  any, 
was  the  direct  and  proximate  cause  of  plaintiffs  injury,  if  any,  that  is, 
that  the  plaintiff's  injury  and  the  manner  thereof,  would  have  been 
apprehended  by  a  reasonably  prudent  man  as  the  natural  and  probable 
Result  of  such* negligence,  if  any;  and  (d)  that  plaintiff  himself  was 
not  guilty  of  any  want  of  ordinary  care,  which  caused  his  said  injury, 
if  any,  or  contributed  thereto.  Sanches  v.  Railway  Co.,  88  Texas,  117, 
119;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Sheider,  88  Texas,  152,  162;  Gahagan 
V.  B.  &  M.  Ry.  Co.  (Sup.  Ct.  N.  H.),  50  Atl.  Rep.,  146,  s.  c,  23  Am.  & 
Eng.  R.  R.  Cas.  (n.  s.),  141;  International  &  G.  X.  Rv.  Co.  v.  liewis, 
63  S.  W.  Rep.,  1091;  St.  L.  S.  W.  Rv.  Co.  of  T.  v.  Martin,  26  Texas 
Civ.  App.,  231,  63  S.  W.  Rep.,  1089;  St.  Jjouh  S.  W.  Rv.  Co.  v.  Branom, 
73  S.  W.  Rep.,  1064;  International  &  G.  N.  R.  R.  Co.  v.  Graves,  59 
Texas,  330;  Texas  &  P.  Ry.  Co.  v.  Fuller,  5  Texas  Civ.  App.,  660,  24 
S.  W.  Bep.,  1090;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Abendroth,  55  S.  W. 
Rep.,  1122;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wilson,  59  S.  W.  Rep.,  590. 

The  court  erred  in  refusing  to  give  the  special  instruction,  which 
would  have  correctly  advised  the  jury  that  a  railroad  company  has  the 
right  to  use  its  tracks  for  its  trains,  and  the  men  in  charge  of  its  loco- 
motives and  trains  have  the  right  to  presume  that  said  track  will  not 
be  obstructed  and  that  persons  will  not  trespass  thereon ;  that  a  railroad 
company  is  not  liable  for  an  injury  which  may  be  sustained  by  a  per- 
son who  may  be  on  its  track  without  legal  authority,  unless  after  such 
person  is  discovered,  and  the  danger,  if  any,  to  which  such  person  is 
exposed,  is  kno^Ti,  or  by  the  exercise  of  ordinary  care  could  have  been 
known,  to  the  persons  in  charge- of  and  operating  the  approaching  en- 
gine or  train,  said  persons  fail  to  exercise  due  care  to  prevent  or  avert 
the  injury.  The  rule  of  law  announced  in  said  charge  was  ignored 
by  the  court  in  its  charge  to  the  jury  and  in  the  special  instructions 
given.    McDonald  v.  International  &  G.  N,  R.  R.  Co.,  86  Texas,  1. 

The  rule  is  well  settled  that  where  a  person  exposes  himself  to  dan- 
ger and  is  injured  in  attempting  to  save  the  lives  of  others  or  to  rescue 
them  from  some  imminent  peril  which  threatens  their  safety,  even 
though  under  ordinary  circumstances  he  might  recover  damages  for 
injuries  so  sustained,  yet  if  he  by  his  own  act  or  omission  or  by  some 
act  of  negligence  has  brought  about  or  has  contributed  to  bringing 
about  the  situation  of  peril  which  threatens  the  life  or  limb  of  the  per- 
son or  persons  whom  he  attempts  to  rescue,  he  can  not  recover.  The 
court  in  its  charge  and  in  the  special  instructions  given  wholly  failed 
and  refused  to  charge  on  said  rule  of  law  or  to  submit  to  the  jury  the 
issue  suggested  above,  and  refused  the  above  mentioned  three  special 
instructions,  anyone  of  which  would  have  properly  advised  the  jury  of 
the  law  of  this  branch  of  the  case,  and  would  have  properly  submitted 
said  issue  to  them.  Atlanta  &  C.  Air  Line  Ry.  Co,  v.  Leach,  91  Ga., 
419,  approved  in  West  Chicago,  etc.,  Ry.  Co.  v.  Liderman,  187  III., 
463,  52  Law.  Rep.  Ann.,  655,  658;  Condiff  v.  Kansas  City,  etc.,  Ry. 
Vol.  XXXVIII.  Civil— 12. 
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Co.,  45  Kansas,  256,  48  Am.  &  Eng.  R.  R.  Cas.,  417;  Evansville,  etc., 
Rv.  Co.  V.  Hiatt,  17  Ind.,  102;  Blair  v.  Grand  Rapids,  etc.,  Ry.  Co.,  60 
Mich.,  124 ;  Anderson  v.  Northern  Ry.  Co.,  25  U.  C.  C.  P.,  301 ;  McMahy 
V.  Morgan's  L.  &  T.  Rv.,  etc.,  Co.,  45  La.  Ann.,  1329,  14  So.  Rep.,  61; 
Donahoe  v.  Wabash,  etc.,  Ry.  Co.,  83  Mo.,  560,  53  Am.  Rep.,  594. 

ITie  court  erred  in  refusing  to  charge  the  jury  peremptorily,  as  re- 
quested bv  defendant,  to  return  a  verdict  for  the  defendant.  Sann  v. 
Manufacturing  Co.,  16  Hun,  App.  Div.  (N.  Y.),  252;  Evansville,  etc., 
Ry.  Co.  V.  Hiatt,  17  Ind.,  104;  Hirschman  v.  Railway  Co.,  61  N.  Y. 
Supp.,  304. 

F.  J.  Johnson  and  Chas,  L.  Lauderdale,  for  appellee.— Where  the 
master  has  procured  the  express  consent  of  a  railroad  company  to  use, 
through  his  servants,  the  track  of  the  railroad  company  for  the  purpose 
of  operating  on  said  track  a  loaded  hand  car,  and  the  railroad  companv 
has  observ^,  and  is  then  observing,  a  general  and  uniform  custoni  of 
giving  certain  signals  of  the  approach  of  its  trains  to  certain  points 
upon  said  track,  which,  when  given,  if  observed  and  cautiously  acted 
upon  by  such  servants  in  the  use  of  such  hand  car  on  said  track,  would 
prevent  collision  between  such  trains  and  such  hand  car;  and  where 
such  general  and  uniform  observance  of  such  custom  is  known  to  and 
relied  upon  by  said  master  and  servants  in  the  use  and  operation  of 
said  hand  car  upon  said  track  under  such  express  permission,  the  fail- 
ure of  said  railroad  company  on  a  particular  occasion,  without  previous 
notice  to  the  master  or  his  servants  of  the  discontinuance  of  such  custom, 
to  give  such  signal,  resulting  in  a  collision  between  one  of  such  trains 
and  said  hand  car,  and  consequent  injury  to  such  train  and  the  opera- 
tives thereon,  when  such  collision  would  not  have  occurred  but  for  such 
faihire  to  give  such  customary  signal,  neither  such  master  nor  servant 
is  liable  to  the  railroad  company  for  such  injuries,  but  they  are  imput- 
able to  the  negligence  of  the  railroad  company  by  reason  of  such  failure 
on  its  part  to  give  such  customary  signal. 

It  is  proper  for  the  trial  court  to,  and  it  should,  apply  the  law  to  the 
evidence  by  submitting  to  the  jury  the  group  or  groups,  of  facts  which 
it  is  claimed  constitutes  negligence  of  either  party  and  telling  the  jury 
what  to  do  upon  its  finding  the  facts  proved  or  not.  Gulf,  C.  &  S.  P. 
Ry.  V.  Morgan,  64  S.  W.,  688;  Missouri,  K.  &  T.  Ry.  Co.  v.  McQlamory, 
89  Texas,  635. 

Where  the  case  made  by  the  pleadings  and  evidence  is  one  in  which 
the  plaintiff  may  recover  on  the  ground  that  defendant  is  guilty  of  the 
acts  of  negligence  alleged,  and  to  prove  which  the  evidence  adduced  is 
sufficient ;  and  where  the  evidence  is  sufficient  to  sustain  a  finding  that 
the  plaintiff  was  in  no  way  negligent,  the  court  may  properly  submit 
the  case  to  the  jury  on  the  question  of  negligence  vel  non  on  the  part  of 
the  defendant,  and  absence  of  negligence  on  the  part  of  the  plaintiff, 
in  which  event  the  question  of  discovered  peril  does  not  arise. 

The  court  should  not  instruct  the  jury  that  a  presumption  arises  from 
a  given  state  of  facts  unless  such  presumption  is  conclusive;  and  where 
tlie  defendant  railroad  companv  had  expresslv  granted  to  the  master  of 
certam  laborers,  including  the  plaintiff,  the  right  to  use  one  of  defend- 
ants  liand  cai-s  upon  defendant's  railroad  track  for  the  purpose  of 


1905.]      Houston  &  Texas  Central  K.  R.  C-o.  v.  Goodman.         179 

hauling  heavy  loads  upon  it,  and  said  hand  car  and  track  were  being 
used  in  accordance  with  such  express  permission,  whether  or  not  the  de- 
fendant had  the  right  to  presume  that  such  hand  car  would  be  removed 
in  time  for  a  particular  train  to  pass,  is,  viewing  it  most  favorably  for 
the  defendant,  a  question  of  fact  to  be  submitted  to  the  jury.  Interna- 
tional &  G.  N.  R.  R.  Co.  V.  McVey,  81  S.  W.  Rep.,  991. 

The  charges  given  fairly  covered  every  feature  of  contributory  negli- 
gence pleaded  by  defendant.  Texas  &'P.  Ry.  Co.  v.  Best,  66  Texas, 
118;  St.  Louis  S.  W.  Ry.  Co.  v.  Caseday,  40  S.  W.  Rep.,  200;  Kroeger 
V.  Texas  &  P.  Ry.  Co.,  69  S.  W.  Rep.,  809. 

To  authorize  the  court  to  take  the  question  of  negligence  from  the 
jury,  as  by  setting  aside  the  verdict  where  there  is  some  evidence  to  sus- 
tain it,  the  evidence  must  be  of  such  character  as  that  no  ordinary  mind 
could  reach  any  other  conclusion  upon  the  evidence  than  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  or  that  the  defendant  was 
not  guilty  of  negligence  as  charged  in  the  petition.  Lee  v.  International 
ft  G.  N.  Ry.  Co.,  89  Texas,  583,  588. 

KEY,  Associate  Justice, — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  $2,250,  and  the  defendant 
has  appealed. 

Plaintiff  charged  in  his  petition  that  as  an  employe  of  the  Texas 
Telegraph  and  Telephone  Company,  he  and  other  employes,  with  the 
consent  of  the  defendant,  were  operating  a  hand  car  upon  the  defendant's 
railroad  track;  that  while  he  and  his  associates  were  off  the  hand  car 
repairing  the  telephone  line,  one  of  the  defendant's  railroad  trains, 
negligently  failing  to  give  the  usual  and  proper  signals,  approached  the 
hand  car  at  a  rapid  rate  of  speed,  and  that  the  plaintiff,  becoming  satis- 
fied that  if  the  hand  car  was  not  removed  from  the  track,  the  railroad 
train  would  run  into  it,  wreck  the  hand  car,  damage  property  thereon 
belonging  to  the  plaintiff's  employer,  and  seriously  injure  if  not  kill, 
persons  operating  or  riding  on  the  train,  and  to  avert  such  injury,  he, 
without  fault  or  negligence,  and  by  the  most  extreme  efforts  on  his  part, 
lifted  the  hand  car  from  the  track  and  caused  it  to  slide  down  an  em- 
bankment ;  and  that  in  so  doing  he  exerted  and  strained  himself  to  such 
an  extent  as  to  cause  rupture  of  his  abdomen,  and  other  serious  physical 
injuries. 

The  defendant  in  its  answer  interposed  a  general  demurrer,  special 
exceptions,  a  general  denial  and  pleas  of  contributory  negligence  and 
assumed  risk.  The  case  was  submitted  to  the  jury  in  a  very  elaborate 
charge  prepared  by  the  court,  and  supplemented  by  certain  special  in- 
structions given  at  the  request  of  the  defendant. 

There  is  testimony  in  the  record  which  sustains  the  findings  of  the 
jury  in  favor  of  the  plaintiff  on  all  the  issues  submitted  to  them ;  and 
we  therefore  overrule  all  the  assignments  of  error  which  assail  the 
verdict. 

We  also  overrule  the  assignments  which  complain  of  the  action  of  the 
court  in  refusing  to  sustain  the  general  demurrer  and  special  exceptions 
to  the  plaintiff's  petition.  We  do  not  agree  with  appellant  that  the 
petition  shows  on  its  face  that  the  proximate  cause  of  the  plaintiff's 
injuries  was  his  own  negligence  and  not  the  negligence  of  the  defendant ; 
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Co.,  45  Kansas,  256,  48  Am.  &  Eng.  R.  R.  Cas.,  417 ;  Evansville,  etc., 
Rv.  Co.  V.  Hiatt,  17  Ind.,  102;  Blair  v.  Grand  Rapids,  etc.,  Ry.  Co.,  60 
Mich.,  124;  Anderson  v.  Northern  Ry.  Co.,  25  U.  C.  C.  P.,  301;  McMahy 
V.  Morgan's  L.  &  T.  Ry.,  etc.,  Co.,  45  La.  Ann.,  1329,  14  So.  Rep.,  61; 
Donahoe  v.  Wabash,  etc.,  Ry.  Co.,  83  Mo.,  560,  53  Am.  Rep.,  594. 

The  court  erred  in  refusing  to  charge  the  jury  peremptorily,  as  re- 
quested by  defendant,  to  return  a  verdict  for  the  defendant.  Sann  v. 
Manufacturing  Co.,  16  Hun,  App.  Div.  (N.  Y.),  252;  Evansville,  etc., 
Ry.  Co.  V,  Hiatt,  17  Ind.,  104;  Hirschman  v.  Railway  Co.,  61  N.  Y. 
Supp.,  304. 

P.  J.  Johnson  and  Chas.  L.  Lauderdale,  for  appellee. — ^Where  the 
master  has  procured  the  express  consent  of  a  railroad  company  to  use, 
through  his  servants,  the  track  of  the  railroad  company  for  the  purpose 
of  operating  on  said  track  a  loaded  hand  car,  and  the  railroad  company 
has  observed,  and  is  then  observing,  a  general  and  uniform  custom  of 
giving  certain  signals  of  the  approach  of  its  trains  to  certain  points 
upon  said  track,  which,  when  given,  if  observed  and  cautiously  acted 
upon  by  such  servants  in  the  use  of  such  hand  car  on  said  track,  would 
prevent  collision  between  such  trains  and  such  hand  car;  and  where 
such  general  and  uniform  observance  of  such  custom  is  known  to  and 
relied  upon  by  said  master  and  servants  in  the  use  and  operation  of 
said  hand  car  upon  said  track  under  such  express  permission,  the  fail- 
ure of  said  railroad  company  on  a  particular  occasion,  without  previous 
notice  to  the  master  or  his  servants  of  the  discontinuance  of  such  custom, 
to  give  such  signal,  resulting  in  a  collision  between  one  of  such  trains 
and  said  hand  car,  and  consequent  injury  to  such  train  and  the  opera- 
tives thereon,  when  such  collision  would  not  have  occurred  but  for  such 
failure  to  give  such  customary  signal,  neither  such  master  nor  servant 
is  liable  to  the  railroad  company  for  such  injuries,  but  they  are  imput- 
able to  the  negligence  of  the  railroad  company  by  reason  of  such  failure 
on  its  part  to  give  such  customary  signal. 

It  is  proper  for  the  trial  court  to,  and  it  should,  apply  the  law  to  the 
evidence  by  submitting  to  the  jury  the  group  or  groups,  of  facts  which 
it  is  claimed  constitutes  negligence  of  either  party  and  telling  the  jury 
what  to  do  upon  its  finding  the  facts  proved  or  not.  Gulf,  C.  &  S.  P. 
Ry.  V.  Morgan,  64  S.  \V.,  688;  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory, 
89  Texas,  635. 

Where  the  case  made  by  the  pleadings  and  evidence  is  one  in  which 
the  plaintiff  may  recover  on  the  ground  that  defendant  is  guilty  of  the 
acts  of  negligence  alleged,  and  to  prove  which  the  evidence  adduced  is 
sufficient;  and  where  the  evidence  is  sufficient  to  sustain  a  finding  that 
the  plaintiff  was  in  no  way  negligent,  the  court  may  properly  submit 
the  case  to  the  jury  on  the  question  of  negligence  vel  non  on  the  part  of 
the  defendant,  and  absence  of  negligence  on  the  part  of  the  plaintiff, 
in  which  event  the  question  of  discovered  peril  does  not  arise. 

The  court  should  not  instruct  the  jury  that  a  presumption  arises  from 
a  given  state  of  facts  unless  such  presumption  is  conclusive;  and  where 
the  defendant  railroad  company  had  expressly  granted  to  the  master  of 
certain  laborers,  including  the  plaintiff,  the  right  to  use  one  of  defend- 
ant's hand  cars  upon  defendant's  railroad  track  for  the  purpose  of 
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hauling  heavy  loads  upon  it,  and  said  hand  car  and  track  were  being 
used  in  accordance  with  such  express  permission,  whether  or  not  the  de- 
fendant had  the  right  to  presume  that  such  hand  car  would  be  removed 
in  time  for  a  particular  train  to  pass,  is,  viewing  it  most  favorably  for 
the  defendant,  a  question  of  fact  to  be  submitted  to  the  jury.  Interna- 
tional &  G.  N.  R.  R.  Co.  y.  McVey,  81  S.  W.  Rep.,  991.         ' 

The  charges  given  fairly  covered  every  feature  of  contributory  negli- 
gence pleaded  by  defendant.  Texas  &'P.  Rv.  Co.  v.  Best,  66  Texas, 
118;  St.  Louis  S.  W.  Ry.  Co.  v.  Casedav,  40  *S.  W.  Rep.,  200;  Kroeger 
V.  Texas  &  P.  Ry.  Co.,  69  S.  W.  Rep.,  ^^809. 

To  authorize  the  court  to  take  the  question  of  negligence  from  the 
jury,  as  by  setting  aside  the  verdict  where  there  is  some  evidence  to  sus- 
tain it,  the  evidence  must  be  of  such  character  as  that  no  ordinary  mind 
could  reach  any  other  conclusion  upon  the  evidence  than  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  or  that  the  defendant  was 
not  guikv  of  negligence  as  charged  in  the  petition.  Lee  v.  International 
&  G.  N.  Ry.  Co.,  89  Texas,  583,  588. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  $2,250,  and  the  defendant 
has  appealed. 

Plaintiff  charged  in  his  petition  that  as  an  employe  of  the  Texas 
Telegraph  and  Telephone  Company,  he  and  other  employes,  with  the 
consent  of  the  defendant,  were  operating  a  hand  car  upon  the  defendant's 
railroad  track;  that  while  he  and  his  associates  were  off  the  hand  oar 
repairing  the  telephone  line,  one  of  the  defendant's  railroad  trains, 
negligently  failing  to  give  the  usual  and  proper  signals,  approached  the 
hand  car  at  a  rapid  rate  of  speed,  and  that  the  plaintiff,  becoming  satis- 
fied that  if  the  hand  car  was  not  removed  from  the  track,  the  railroad 
train  would  run  into  it,  wreck  the  hand  car,  damage  property  thereon 
belonging  to  the  plaintiff's  employer,  and  seriously  injure  if  not  kill, 
persons  operating  or  riding  on  the  train,  and  to  avert  such  injury,  he, 
without  fault  or  negligence,  and  by  the  most  extreme  efforts  on  his  part, 
lifted  the  hand  car  from  the  track  and  caused  it  to  slide  down  an  em- 
bankment ;  and  that  in  so  doing  he  exerted  and  strained  himself  to  such 
an  extent  as  to  cause  rupture  of  his  abdomen,  and  other  serious  physical 
injuries. 

The  defendant  in  its  answer  interposed  a  general  demurrer,  special 
exceptions,  a  general  denial  and  pleas  of  contributory  negligence  and 
assumed  risk.  The  case  was  submitted  to  the  jury  in  a  very  elaborate 
charge  prepared  by  the  court,  and  supplemented  by  certain  special  in- 
structions given  at  the  request  of  the  defendant. 

There  is  testimony  in  the  record  which  sustains  the  findings  of  the 
jury  in  favor  of  the  plaintiff  on  all  the  issues  submitted  to  them ;  and 
we  therefore  overrule  all  the  assignments  of  error  which  assail  the 
verdict. 

We  also  overrule  the  assignments  which  complain  of  the  action  of  the 
court  in  refusing  to  sustain  the  general  demurrer  and  special  exceptions 
to  the  plaintiff's  petition.  We  do  not  agree  with  appellant  that  the 
petition  shows  on  its  face  that  the  proximate  cause  of  the  plaintiff's 
injuries  was  his  own  negligence  and  not  the  negligence  of  the  defendant ; 
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nor  can  we  endorse  the  contention  that  under  no  circumstances  would 
it  become  the  duty  of  those  operating  a  railroad  engine  and  train  to 
blow  the  whistle  in  approaching  a  curve,  in  order  to  give  warning  to  a 
licensee  upon  the  track  at  or  near  the  curve.  Whether  or  not  such  duty 
existed  under  the  circumstances  developed  in  this  case,  was  a  question 
of  facts  to  be  decided  by  the  jury. 

Appellant  has  presented  a  number  of  assignments  complaining  of 
the  court's  charge,  and  the  refusal  of  requested  instructions.  While 
the  charge  is  very  lengthy  and  perhaps  subject  to  academic  criticism, 
we  do  not  believe  that  it  contains  any  error  of  law  of  which  the  defendant 
can  complain.  In  fact,  its  excessive  volume  seems  to  have  been  brought 
about  by  a  studious  effort  on  the  part  of  the  court  to  submit  the  case  to 
the  jury  in  a  fair  and  impartial  manner.  The  court  gave  some  of  the 
instructions  requested  by  the  defendant;  and  those  refused,  insofar  aa 
they  presented  the  law  applicable  to  the  case,  were  covered  by  the  court^s 
charge. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  R.  Thomas  v.  Sam  Brin. 

Decided  Febraary  1,  1906. 

1. — Lease — ^Warranty  of  PoMesslon. 

A  covenant  in  writing,  in  a  lease  of  land,  for  the  possession  of  prepnises 
by  the  lessee  construed  as  being  no  more  than  the  covenant,  which  would  be 
implied  in  the  absence  of  such  provision,  that  the  lessee  should  not  be  dis- 
turbed by  the  lessor  or  any  person  claiming  under  or  by  title  paramount  to  his, 
and  as  not  warranting  against  the  act  of  strangers. 

8. — ^Written  Contract. 

A  contract  in  writing  can  not  be  varied  nor  added  to  by  a  contempora- 
neous verbal  agreement  in  the  absence  of  fraud  or  mutual  mistake. 

3. — ^Lease — Possession — Case  Bistlnffniihed. 

The  implied  covenant  in  a  lease  that  there  shall  be  no  impediment  to  the 
lessee's  obtaining  possession  at  the  time  stipulated,  does  not  apply  to  a 
case  in  which  the  lessee  had  taken  possession  and  was  afterwards  evicted  by  a 
third  party.    Hertzberg  v.  Beisenbach,  64  Texas,  264,  dietinguished. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  before 
Hon.  John  W.  Goodwin. 

E.  C,  Harrell,  for  appellant. — ^Under  the  rule  that  "every  reasonable 
intendment  must  be  indulged  in  favor  of  the  petition,  the  demurrer 
being  general/*  the  appellant's  original  petition  and  trial  amendment — 
both  of  which  are  now  here  referred  to,  and  made  a  part  hereof — show 
a  good  cause  of  action  against  the  appellee,  Sam  Brin,  McFarland  v. 
Owens,  64  S.  W.  Rep.,  229;  Rogers  v.  McGuffey,  7  Texas  Ct.  Sep.,  564; 
and  cases  there  cited;  Rogers  vT  McGuffey,  8  Texas  Ct.  Bep.,  164;  Mc- 
Farland v.  Owens,  63  S.  W.  Rep.,  530. 


1906.]  Thomas  v.  Brin.  181 

If  appellant  had  leased  the  premises  in  controversy  from  the  appellee 
without  an  express  covenant  for  quiet  enjoyment,  while  a  covenant  for 
quiet  enjoyment  would  have  been  implied  in  the  lease,  yet  such  implied 
covenant  would  not  have  extended  to,  and  would  not  have  been  broken 
by,  the  tortious  eviction  of  appellant  by  Anderson ;  but  inasmuch  as  the 
appellee  gave  the  appellant  an  express  warranty  against  such  tortious 
eviction  by  said  Anderson,  it  follows  that  the  appellee  is  liable  for  8uch 
tortious  eviction,  and  therefore  appollant^s  petition  and  trial  amendment 
show  a  good  cause  of  action  against  the  appellee,  and  his  (appellee's) 
general  demurrer  should  have  been  overruled  by  the  court  below.  8 
Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  102;  18  Am.  and  Eng.  Ency.  of 
lisw  (2d  ed.),  625,  626,  and  authorities  cited  in  note  1,  on  said  page 
626. 

In  order  to  ascei*tain  the  relation  of  the  words  of  a  document  to  facts, 
extrinsic  evidence  may  be  given  of  any  fact  to  which  it  refers,  or  may 
probably  have  been  intended  to  refer,  or  which  identifies  any  person 
or  thing  mentioned  in  it ;  and  whatever  be  the  nature  of  the  document 
under  review,  the  object  is  to  discover  the  intention  of  the  parties  as 
evidenced  by  the  words  they  have  used;  and  in  order  to  do  this  the 
court  must  put  itself  in  the  place  of  the  parties  to  the  document  or 
contract,  and  then  see  how  the  terms  of  the  instrument  affect  the  subiect- 
matter  of  the  contract,  and  therefore  appellant  had  the  right  to  snow, 
by  extrinsic  or  parol  evidence,  that  appellee  agreed  to  "indemnify"  him 
against  his  anticipated  tortious  eviction  by  Anderson,  and  it  follows 
that  the  appellant's  petition  and  trial  amendment  allege  a  good  cause 
of  action  against  the  appellee,  and  that  his  (appellee's)  general  demurrer 
thereto  should  have  lien  overruled  by  the  court  below.  17  Am.  and 
Eng.  Ency.  of  Law  (1st  ed.),  452,  and  cases  cited  in  note  2,  on  same 
page;  Cavazos  v.  Trezino,  6  Wall.  (TJ.  S.),  773,  Law  Ed.,  vol.  18,  p. 
815;  Good  v.  Matin,  Law  Ed.  (TJ.  S.),  vol.  24,  p.  343;  Bumpass  v. 
Morrison,  70  Texas.  756,  8  S.  W.  Rep.,  596;  Hammond  v.  Martin,  15 
Texas  Civ.  App.,  670,  40  S.  W.  Rep.,  348. 

T.  C.  Wilkinson,  for  appellee. — The  plaintiff's  petition  failed  to  show 
any  cause  of  action  against  the  defendant  not  only  in  the  fact  that  it 
showed  ouster,  if  any,  by  a  third  person  and  stranger,  after  the  begin- 
ning of  the  term  and  after  plaintiff  had  entered  into  possession,  but  in 
the  further  material  fact  that  it  contained  no  allegation  that  such 
eviction  was  by  paramount  title.  8  Am.  and  Eng.  Ency.  of  liaw 
(2d  ed.),  pp.  101,  102;  Chestnut  v.  Tyson,  53  Am.  St.  Rep.,  101-113, 
and  note. 

The  fact  that  the  covenant  for  quiet  enjoyment  in  the  lease  in  this 
case  is  express  and  not  implied  is  immaterial  unless  the  express  terms 
are  broader  than  the  terms  that  the  law  will  imply.  In  other  words, 
the  fact  that  said  covenant  is  express  does  not  make  the  lessor  liable 
for  the  tortious  acts  of  third  parties  unless  such  express  covenant  so 
provides.  Moore  v.  Weber,  10  Am.  St.  Rep.,  708;  Chestnut  v.  'fyson, 
53  Am.  St.  Rep.,  101-113,  and  note. 

Parol  evidence  is  inadmissible  to  enlarge  the  covenant  contained  in 
a  lease.  In  other  words,  if  the  express  covenant  would  make  the 
covenantor  liable  only  for  his  own  acts  and  for  eviction  by  paramount 
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title,  parol  evidence  is  inadmissible  to  show  an  agreement  or  under- 
standing that  he  was  also  to  be  liable  for  the  tortious  disturbances  of 
third  persons.    8  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  pp.  199-202. 

EIDSON,  Associate  Justice. — This  suit  was  brought  by  J.  R. 
Thomas,  appellant,  against  Sam  Brin,  appellee,  to  recover  damages 
for  the  alleged  breach  of  a  contract  or  lease  in  writing,  entered  into  by 
and  between  the  appellant  and  the  appellee,  by  which  the  appellee 
rented  or  leased  to  the  appellant  a  farm  situated  in  Brown  County, 
for  the  year  1903. 

Appellee  in  the  court  below  filed  and  presented  a  general  demurrer 
to  the  plaintiff's  original  petition  and  trial  amendment,  which  was 
sustained,  and  the  cause  dismissed,  the  sole  question  presented  for  our 
determination,  being  whether  this  action  of  the  court  was  error.  Ap- 
pellant's petition  and  trial  amendment,  omitting  formal  parts,  are  as 
follows : 

"That  on  the  11th  day  of  Novemher,  1902,  plaintiff  and  defendant 
entered  into  a  certain  lease  or  contract,  of  that  date,  in  writing,  under 
the  hands  of  said  parties,  which  said  lease  or  contract  is,  substantially, 
as  follows,  to  wit : 

"  *State  of  Texas,  County  of  Brown. 

"'This  memorandum  witnesseth:  That  I,  Sam  Brin,  have  this  day 
and  do  hereby  lease  to  J.  R.  Thomas  for  the  crop  year  of  1903,  the 
2161/^  acres  of  land  out  of  the  William  Guyman  survey  in  Brown 
County,  Texas,  which  216^/2  acres  were  acquired  by  Leon  Brin  by  fore- 
closure of  mortgage  against  W.  C.  Anderson  in  favor  of  said  Leon  Brin 
in  the  District  Court  of  Brown  County,  Texas.  It  is  agreed  that  the 
land  in  cultivation  out  of  said  2161^  acres  shall  be  planted  in  grain 
and  cotton,  and  that  not  exceeding  15  acres  shall  be  planted  in  grain 
and  the  balance  in  cotton. 

"  'The  said  J.  R.  Thomas  is  to  pay  as  rent  one-third  of  all  grain  and 
one-fourth  of  all  cotton  raised  on  said  land,  which  rental  is  to  be 
delivered  to  said  Sam  Brin  in  Brownwood,  Texas. 

"  'The  said  J.  R.  Thomas  is  to  have  the  exclusive  possession  and  use 
of  the  balance  of  said  216^^  acres  free  of  rent,  but  he  hereby  agrees  to 
prevent  all  parties  from  cutting  or  removing  timber  or  wood  therefrom, 
so  far  as  he  possibly  can;  and  also  agrees  that  in  case  said  216yo  acres 
are  severed  by  the  said  Sam  Brin  by  a  fence  erected  between  same  and 
certain  lands  belonging  to  W.  C.  Anderson  lying  within  the  same  en- 
closure, that  he  will  also,  as  far  as  he  is  able,  keep  all  trespassers  off 
said  2161^  acres. 

"'The  said  J.  R.  Thomas  hereby  further  agrees  that  in  the  event 
he  can,  by  the  use  of  reasonable  diligence,  gather  his  crop  before  the 
end  of  the  year  1903,  that  he  will  as  same  are  gathered,  give  immediate 
possession  to  the  said  Sam  Brin  of  said  premises,  if  demanded. 

"  'The  said  Sam  Brin  hereby  warrants  to  the  said  J.  R.  Thomas  the 
use  and  possession  of  said  lands  this  (that)  is  in  cultivation  during  the 
time  above  mentioned,  and  agrees  to  indemnify  him  in  the  event  he  is 
deprived  of  the  use  and  possession  of  same;  but  does  not  make  said 
warrantv  as  to  the  balance  of  said  land. 
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"Witness  our  hands  at  Brownwood,  Texas,  this  the  llth  day  of 
November,  1902. 

"'(Signed)  Sam  Brin, 

"  y.  K.  Thomas. 
"Witness:  J.E.Wright.' 

'That  in  and  by  said  lease  and  contract,  defendant  covenanted  with 
this  plaintiff  that  he  should  peaceably  and  quietly  occupy,  cultivate  and 
enjoy  the  premises  described  in  the  above  mentioned  lease  and  contract, 
and  especially  that  portion  of  said  premises  which  was  then  and  is 
there  in  cultivation,  for  the  full  term  mentioned  in  said  lease.  But 
plaintiff  alleges  that  he  has  not  been  permitted  peaceably  to  occupy  and 
enjoy  the  possession  of  said  premises,  or  any  part  thereof,  for  any  period 
whatever;  but  on  the  contrary,  after  the  commencement  of  the  said 
term,  and  on  or  about  the  first  day  of  December,  1902,  one  W.  C. 
Anderson,  claiming  to  have  some  kind  of  title  to,  or  interest  in  said 
premises, -entered  upon  the  same  and  evicted  the  plaintiff  therefrom,  and 
has  since  kept  plaintiff  out  of  possession  of  said  premises. 

'Tlaintiff  further  alleges  that,  reljring  upon  the  covenant  and  agree- 
ment of  defendant  above  mentioned  he  (plaintiff)  promptly  made  all 
of  the  necessary,  usual  and  customary  arrangements  for  the  enjoyment, 
occupation  and  cultivation  of  said  premises,  by  then  and  there  supplying 
himself  with  the  necessary  teams,  tools  and  farming  implements  and 
provisions  for  himself  and  his  family,  and  feed  for  his  said  teams,  all 
of  which  arrangements  and  preparations  were  then  and  there  well  known 
to  defendant  and  said  W.  C.  Anderson ;  that  said  W.  C.  Anderson  on  or 
about  the  first  day  of  December,  1902,  for  the  purpose  and  with  the 
intention  of  preventing  plaintiff  from  occupying  and  cultivating  said 
premises,  under  and  in  pursuance  of  said  lease  and  contract,  entered 
upon  said  premises  as  aforesaid,  and  evicted  the  plaintiff  therefrom  by 
force,  threats  and  violence;  that  the  plaintiff  immediately  informed  the 
defendant  that  he  had  been  so  evicted  as  aforesaid  and  requested  de- 
fendant to  put  him  in  possession  of  the  same;  that  the  defendant  then 
and  there  repeatedly  promised  and  assured  plaintiff  that  he  (defendant) 
would  make  his  said  covenant  and  warranty  good,  by  restraining  said 
W.  C.  Anderson  by  a  writ  of  injunction,  from  in  any  manner  interfer- 
ing with  said  premises;  but  that  the  defendant  wholly  failed,  neglected 
and  refused  to  so  restrain  said  W.  C.  Anderson,  and  finally  informed  the 
plaintiff  that  he  would  make  no  effort  whatever  to  prevent  or  restrain 
said  W.  C.  Anderson  from  interfering  with  said  premises. 

"Plaintiff  further  alleges  that  immediately  after  he  became  aware  that 
he  would  not  be  permitted  to  occupy  and  cultivate  said  premises,  or  any 
part  thereof,  under  said  lease,  he  (plaintiff)  made  an  effort,  in  good 
faith,  to  rent  other  land,  to  occupy  and  cultivate,  but  that  it  was  then 
impossible  to  rent  or  secure  land  for  that  purpose  in  said  Brown 
County,  for  the  reason  that  all  of  the  desirable  tillable  land  in  that 
county  had  been  already  rented  or  leased  to  other  tenants. 

"Plaintiff  further  alleges  that  said  lands  so  leased  by  him  was  a 
suitable  home  for  plaintiff  and  his  family  for  the  year  1903,  having  a 
dwelling  house,  water  and  other  customar\'  comforts  for  a  home  for  a 
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tenant  farmer  and  his  family  thereon,  and  the  land  in  cultivation  being 
of  good  quality,  and  in  good  state  of  cultivation. 

"That  plaintiff  being  a  farmer  by  avocation,  with  a  family,  and 
owning  no  land  and  having  no  other  land  rented  for  the  year  1903,  made 
the  said  contract  specially  valuable  to  him ;  that  relying  upon  his  right 
under  said  contract  to  have  actual  possession  of  said  land  on  or  about  the 
Ist  day  of  December,  1902,  plaintiff  did  not  seek  elsewhere  to  rent 
other  premises  for  a  home  for  himself  and  family  for  the  year  1903, 
until  he  received  notice  that  defendant  had  breached  his  contract,  as 
aforesaid,  and  that  it  was  then  too  late  for  him  to  rent  any  other 
similar  or  suitable  place  for  the  year  1903,  on  similar  terms  or  on  any 
reasonable  terms;  and  plaintiff  being  a  man  of  very  limited  means  was 
then  and  there  unable  to  buy  a  home  for  himself  and  his  family ;  and 
that  all  of  said  facts  were  well  known  to  defendant  when  he  made  said 
contract  and  breached  the  same,  as  aforesaid. 

"Plaintiff  further  alleges  that  by  reason  of  the«breach  of  said  con- 
tract by  defendant,  as  aforesaid,  plaintiff  has  been  deprived  of  said 
contract  and  lease,  which  was  of  the  value  of  $600  and  of  that  value  to 
him,  and  that  therefore  defendant  has  become  liable  to  plaintiff  for 
damages  in  the  sum  of  $600. 

"That  by  reason  of  said  breach  plaintiff,  in  order  to  procure  a  home 
for  himself  and  family  for  the  year  1903,  and  remove  his  family  thereto, 
was  compelled  to  expend  time  and  labor  in  securing  such  home  and 
removing  thereto,  to  wit:  31  days  during  which  time  plaintiff's  labor 
or  time  was  reasonably  worth  $2  per  day,  or  the  aggregate  sum  of  $62 ; 
that  plaintiff  by  reason  of  the  breach  of  said  contract  by  the  defendant, 
as  aforesaid,  was  compelled  to  sell  and  dispose  of  his  com  and  oats, 
which  he  had  on  hand  on  said  premises  at  the  time  of  such  breach  and 
to  buy  another  supply  of  com  and  oats  at  the  place  to  which  he  was 
compelled  to  remove,  by  reason  of  said  breach,  for  which  new  supply 
of  corn  and  oats,  plaintiff  was  compelled  to  pay  the  sum  of  $15  more 
than  he  was  able  to  obtain  for  the  corn  and  oats  that  he  was  com- 
pelled to  sell  and  dispose  of,  as  aforesaid,  whereby  plaintiff  has  sus- 
tained special  damages,  including  said  sum-  of  $62,  in  the  aggregate 
sum  of  $77. 

"That  at  the  time  of  the  making  of  said  contract,  and  at  the  time  that 
the  same  was  breached  by  the  defendant,  as  aforesaid,  it  was  or  should 
have  been  contemplated  by  defendant  that  such  breach  would  deprive 
plaintiff  of  a  home,  and  tillable  land  of  the  advantages  and  qualities  of 
that  leased  by  the  plaintiff,  as  aforesaid,  and  necessitate  great  trouble 
and  expense  on  the  part  of  plaintiff  in  procuring  other  land  to  cultivate 
for  the  year  1903,  and  greatly  damage  him  on  account  of  his  said 
avocation,  circumstances  and  limited  means,  and  because  all  the  desir- 
able places  were  rented  out  for  that  year  (1903)  the  date  of  the  breach 
of  said  contract;  whereby  defendant  is  liable  to  plaintiff  as  aforesaid. 

"Plaintiff  further  alleges  that  he  made  a  valid  contract  with  defend- 
ant, as  above  stated,  and  defendant  breached  same  in  manner  and  date 
above  stated,  and  that  the  facts  above  alleged  were  known  to  and  con- 
templated by  defendant  when  he  made  said  contract  and  breached  it. 
That  the  effect  of  said  contract  was  that  plaintiff  should  occupy  the 
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land  BO  rented  during  the  said  leased  period,  cultivate  it  in  said  crops 
and  gather  same  at  his  own  expense,  that  is,  plaintiff  would  perform 
or  supply  all  labor,  seed,  teams,  feed,  tools,  etc. ;  and  for  the  use  of  said 
land  and  advantages  derived  from  the  undertaking,  defendant  was  to 
have  one-third  of  all  grain  and  one-fourth  of  all  cotton  raised  on  said 
land  during  the  year  1903,  which  rental  was  to  be  delivered  to  defend- 
ant in  Brownwood,  Texas. 

"That  such  contract,  under  the  law,  was  not  assignable  by  plaintiff 
without  the  consent  of  defendant.  That  when  said  contract  was  made 
and  when  the  same  was  breached,  as  aforesaid,  it  was  contemplated  by 
plaintiff  and  defendant  that,  in  the  event  of  the  year  1903  being  an 
average  good  crop  year,  plaintiff  would  profit,  realize  and  gain  as  much 
as  $600;  that  is,  his  two-thirds  of  said  grain  and  three-fourths  of  said 
cotton  would  exceed  in  value  the  sum  of  $600  more  than  the  sum  or 
amount  of  cost  of  planting,  cultivating  and  gathering  same,  including 
all  labor,  use  of  tools,  teams,  feed,  se^,  etc. 

"That  it  was  a  consideration  of  said  contract  that  plaintiff  should 
have  the  advantages  aforesaid  to  be  derived  therefrom — ^that  is  that  he 
should  receive  as  benefits  accruing  to  him  the  value  of  his  part  of  said 
crops,  less  the  cost  of  production;  and  as  a  direct  result  of  defendant's 
breach,  plaintiff  has  been  deprived  thereof,  to  his  damage  $600  in 
addition  to  the  special  damages  aforesaid.  That  had  defendant  com- 
plied with  the  said  contract,  and  permitted  and  enabled  the  plaintiff 
to  take  actual  possession  of  and  cultivate  said  premises  for  the  year 
1903,  under  and  pursuance  of  said  contract,  the  cotton  and  com  which 
plaintiff  would  and  could  have  grown  and  gathered  during  that  year 
from  said  leased  premises,  would  have  been  of  such  value  as  his  said 
part  would  have  been  in  value  as  much  as  $600  over  the  cost  of  produc- 
ing and  gathering  said  crops,  in  addition  to  the  special  damages  afore- 
said. 

"MTherefore,  plaintiff  prays  that  defendant  be  cited  to  answer  this 
petition,  and  that  he  have  judgment  against  the  defendant  for  his  said 
damages,  interest,  costs  of  suit  and  for  general  relief.*^ 

Appellant's  trial  amendment  is  as  follows: 

"1st.  Plaintiff  alleges  that  the  warranty  and  guaranty  contained  in 
the  lease  or  contract  sued  on  herein,  was  given  by  defendant  and  de- 
manded and  accepted  by  plaintiff,  for  the  purpose  of  protecting  plaintiff 
against  anticipated  interference  from  one  W.  C.  Anderson  with  the 
quiet  and  peaceable  enjoyment  of  the  premises  in  controversy;  that  such 
acts  of  interference  on  the  part  of  said  W.  C.  Anderson  were  within 
the  contemplation  of  both  plaintiff  and  defendant,  before,  at  the  time 
of  and  after  the  execution  of  the  lease  or  contract  herein  sued  on;  and 
that  plaintiff  would  not  have  entered  into  said  contract  at  all,  if  defend- 
ant had  not  given  to  plaintiff  such  warranty  and  guaranty. 

"Plaintiff  further  alleges  that  the  fact  that  such  warranty  and 
guaranty  was  not  more  fully  and  certainly  set  out  in  said  contract  as  to 
such  interference  is  due  to  inadvertence  and  mistake,  and  this  the 
plaintiff  is  ready  to  verify.  Wherefore,  plaintiff  now  here  repeats  the 
prayer  of  his  original  petition." 

In  order  to  determine  whether  or  not  the  above  quoted  pleadings  of 
appellant  set  up  a  good  cause  of  action  as  against  a  general  demurrer, 
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it  becomes  necessary  for  us  to  determine  the  construction  to  be  placed 
upon,  or  the  effect  to  be  given,  the  following  provision  of  the  lease 
contract:  "The  said  Sam  Brin  hereby  warrants  to  the  said  J.  H, 
Thomas  the  use  and  possession  of  said  land  that  is  in  cultivation  during 
the  time  above  mentioned,  and  agrees  to  indemnify  him  in  the  event  he 
is  deprived  of  the  use  and  possession  of  same/* 

We  construe  the  provision  of  the  lease  above  quoted  to  express  merely 
the  covenant  on  the  part  of  the  lessor  which  would  have  been  implied 
in  the  absence  of  such  provision.  In  other  words,  that  such  provision 
simply  constitutes  a  covenant  on  the  part  of  the  lessor  that  the  lessee 
shall  have  the  quiet  enjoyment  and  possession  of  the  land  during  the 
tenn  of  the  lease;  and  which  covenant  means  that  the  lessee  (appellant 
herein)  shall  not  be  evicted  or  disturbed  by  the  lessor  (appellee)  or  by 
persons  deriving  title  from  him,  or  by  virtue  of  a  title  paramount  to 
his,  but  expresses  or  implies  no  warranty  against  the  acts  of  strangers. 
(1  Tavlor,  Landlord  and  Tenant,  sees.  304,  305;  Sedberry  v.  Verplanck, 
31  S.  W.  Rep.,  242.) 

Appellant's  original  petition  contains  the  following  allegation:  'TBut 
plaintiff  alleges  that  he  has  not  been  permitted  peaceably  to  occupy  and 
enjoy  the  possession  of  said  premises  or  any  part  thereof  for  any  period 
whatever;  but,  on  the  contrary,  after  the  commencement  of  the  said 
term,  and  on  or  about  the  first  day  of  December,  1902,  one  W.  C. 
Anderson,  claiming  to  have  some  kind  of  title  to  or  interest  in  said 
premises,  entered  upon  the  same  and  evicted  the  plaintiff  therefrom, 
and  has  since  kept  plaintiff  out  of  possession  of  said  premises.**  The 
allegations  of  appellant-s  trial  amendment  can  not  be  considered  as  aid- 
ing the  allegations  in  his  original  petition.  The  written  contract 
pleaded  in  the  general  petition  could  not  be  varied  or  added  to  by  a 
contemporaneous  verbal  agreement,  not  included  therein,  in  the  absence 
of  fraud  or  mutual  mistake  in  embracing  such  verbal  agreement  in  the 
writing,  and  there  is  no  allegation  of  such  fraud  or  mutual  mistake  in 
the  trial  amendment. 

Hence  we  conclude  that  it  appears  from  appellant's  petition  and 
trial  amendment,  that  he  is  seeking  to  recover  of  appellee  damages  by 
virtue  of  the  covenant  above  quoted  on  account  of  being  evicted  from  the 
rented  premises  by  a  stranger  who  is  not  alleged  to  have  a  paramount 
title  to  appellee  to  the  rented  premises.  The  general  demurrer  of  ap- 
pellee to  his  pleadings  was  properly  sustained.  The  doctrine  laid  down 
in  Hertzberg  v.  Beisenbach,  64  Texas,  264,  to  the  effect  that  when 
premises  are  leased,  with  possession  to  be  delivered  at  a  future  day,  the 
lessor  impliedly  covenants  that  there  shall  be  no  impediment  to  the 
lessee's  obtaining  possession  at  the  time  stipulated;  but  such  implied 
covenant  does  not  extend  to  any  period  beyond  the  day  when  possession 
is  to  be  delivered,  does  not  apply  to  this  case,  as  appellant's  petition 
does  not  allege  that  there  was  any  impediment  in  the  way  of  his  taking 
possession  of  the  leased  premises  at  the  time  stipulated.  But  it  is  a 
reasonable  inference  from  the  allegations  in  his  petition  that  he  had 
taken  possession  of  the  premises  and  was  afterwards  evicted  by  Ander- 
son. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed.  Affirmed. 
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George  Medearis  and  Wipe  v.  H.  B.  Granberrt  et  aIu 

Decided  February  1,  1905. 

Iw— GoBtraot — Dureu. 

The  duress  suflicient  to  avoid  a  contract  may  arise  out  of  a  threat  against 
the  child  of  the  party  seeking  to  avoid  it.  See  plea  held  to  present  such 
issue   although  gen?ral    in    its   allegations   ond   not    using   the   term   duress. 

2.— Contract — ^Public  Polioy— Affreement  not  to  Proseonte. 

A  contract  in  consideration  of  an  agreement  by  the  proniineo  not  to 
prosecute  for  an  offense  against  the  penal  laws  of  the  State  is  contrary 
to  public  policy. 

S.^niegal  Contract — ^Executed  or  Executory. 

The  fact  that  a  conveyance  of  land  was  made  on  a  consideration  prohibited 
by  public  policy  may  be  urged  as  a  defense  by  the  grantor  to  an  action  by  the 
grantee  to  recover  the  land  upon  such  conveyance,  under  which  possession 
had  never  been  surrendered.  Hoeser  v.  Kraeka,  29  Texas,  450;  DeLeon  v.  Trevi- 
DO,  49  Texas,  88,  discussed. 

Appeal  from  the  District  Court  of  Travia  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

0.  Dickens  and  A.  S,  Phelps,  for  appellant. — The  court  erred  in 
entering  judgment  in  this  cause  on  the  verdict  of  the  jury  in  that  the 
same  was  and  is  contrary  to  both  the  law  and  the  evidence  and  in  the 
▼ery  face  of  the  evidence  in  this :  the  undisputed  testimony  in  the  case 
shows  that  the  Instrument  from  defendants  Medearis  and  wife  to  Gran- 
berry  was  the  result  of  threats  made  by  the  said  Granbcrry  to  defend- 
ants to  the  effect  that  he  would  send  defendants'  son  to  the  penitentiary 
if  they  did  not  deed  him  said  land,  which  was  out  of  their  homestead 
tract  and  the  said  deed  was  and  is  null  and  void  because  involuntary 
on  the  part  of  said  grantees  who  are  and  were  husband  and  wife,  and 
the  property  in  said  alleged  deed  sought  to  be  conveyed  involved  the 
homestead  of  defendants  and  said  deed  shows,  and  the  evidence  intro- 
duced shows  a  contract,  which  contemplates  a  commission  of  crime,  and 
said  threat  of  said  criminal  prosecution  if  said  paper  was  not  executed 
was  a  crime  on  the  part  of  plaintiff,  and  if  it  was  consummated  it  in- 
volved him  in  crime,  and  said  transaction,  deed  or  mortgage,  or  what- 
ever it  may  be  called,  is  absolutely  null  and  void  ab  initio,  because 
contrary  to  public  policy,  against  the  law  and  in  the  face  of  the  Consti- 
tution."^ Cohen  v.  Grimes,  46  S.  W.  Rep.,  210,  18  Texas  Civ.  App., 
327;  Kirkland  v.  Benjamin,  55  S.  AV.  Rep.  (Ark.),  840;  First  Nat. 
Bank  of  Fort  Worth  v.  Pavne,  42  S.  W.  Rep.,  7e36 ;  Singer  Mfg.  Co.  v. 
Ferrell,  48  S.  W.  Rep.,  1078;  Burch  v.  Abbott,  22  Texas  Civ.  App., 
216,  54  S.  W.  Rep.,  314;  Lucas  v.  Johnson,  64  S.  W.  Rep.,  823;  Jamos 
v.  Fulcrod,  5  Texas,  520 :  Goodman  v.  McGehee,  31  Texas,  256 ;  Glenn 
V.  Matthews,  44  Texas,  405. 

No  briefs  for  appellee  were  on  file. 

KEY,  Associate  Justice. — H.  B.  Granberry  instituted  this  suit 
seeking  to  recover  nine  acres  of  land,  specifically  described  in  his  peti- 
tion.   The  9  acres  referred  to  is  part  of  a  larger  tract  owned  by  two 
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of  the  defendants,  and  the  plaintif!  sued  in  the  alternative  to  establish 
his  right  to  an  undivided  interest  of  9  acres  in  the  entire  survey,  and 
for  partition  between  him  and  the  defendants.  Geo.  Medearis  and  his 
wife,  M:  Medearis,  Thomas  Anderson  and  Wm.  F.  Caldwell  were  made 
parties  defendant. 

The  plaintiff  alleged  that  he  had  purchased  from  the  defendants, 
Medearis  and  wife,  an  undivided  interest  of  9  acres  of  land  out  of  an 
80  acre  survey,  and  that  by  subsequent  verbal  agreement  between  him 
and  Medearis  and  wife,  a  partition  has  been  agreed  upon,  by  the  terms 
of  which  he  became  the  owner  of  and  was  entitled  to  recover  the  particu- 
lar 9  acres  described  in  his  petition.  Anderson  and  Caldwell  were 
made  parties  defendant,  the  plaintiff  alleging  that  they  asserted  some 
character  of  claim  to  the  land  in  controversy.  They  filed  an  answer 
seeking  affirmative  relief,  and  alleging  that  they  purchased  from  Mede- 
aris and  wife  a  specified  tract  of  10  acres,  being  part  of  the  80  acre 
survey  owned  by  Medearis  and  wife,  but  no  part  of  the  particular  9 
acres  claimed  by  the  plaintiff. 

The  defendants,  Medearis  and  wife,  answering  the  pleading  filed  by 
Anderson  and  Caldwell,  averred  that  the  entire  80  acre  survey  was 
their  liomestead  at  the  time  they  made  the  deed  under  which  Anderson 
and  Caldwell  claimed,  and  that  said  deed  was  executed  for  the  purpose 
of  securing  a  debt  owing  by  tliem  to  Anderson  and  Caldwell ;  that  it  was 
intended  as  a  mortgage,  and  that  the  land  purporting  to  be  conveyed 
being  part  of  their  homestead,  the  instrument  was  null  and  void. 
Answering  the  plaintiff's  petition,  they  interposed  a  similar  plea  of 
mortgage  and  homestead,  and  in  addition  thereto,  pleaded  as  follows: 

"That  the  defendants  are  now  and  have  been  for  more  than  ten  years 
last  past  in  the  actual,  quiet  and  peaceable  possession  of  all  of  said  80 
acres  of  land;  and  the  said  plaintiff  nor  have  the  defendants  Anderson 
and  Caldwell,  or  Mrs.  J.  R.  Granborr}%  administratrix,  at  any  time 
paid  any  taxes  thereon,  been  in  possession  thereof  or  exercised  in  any 
way  any  right,  or  ownership  thereto.  That  said  contract,  understanding 
or  agreement  out  of  which  originated  said  mortgage  or  deed,  as  claimed 
by  plaintiff,  was  made  in  violation  of  a  penal  statute  of  Texas,  to  wit: 
same  having  been  given  in  consideration  that  the  said  H.  B.  Granberry 
would  not  swear  out  a  complaint  and  have  one  Steve  Medearis,  a  son  of 
defendants,  arrested  and  tried  for  disposing  of  mortgaged  property  in 
Travis  County,  Texas,  in  the  year  1897;  and  that  said  consideration 
and  no  other  prompted  the  execution  and  delivery  of  said  instrument, 
whether  the  same  be  a  deed  or  mortgage,  and  said  transaction  between 
plaintiff  and  defendants,  in,  about  and  concerning  said  land  and  the 
possession  thereof  and  said  deed,  if  found  to  be  a  deed,  which  defendants 
deny,  because  the  same  was  and  was  intended  by  all  parties  as  a  mort- 
gage, were  all  in  violation  of  law,  against  the  well  established  public 
policy  of  the  State  of  Texas,  and  wholly  illegal  and  absolutely  void 
ab  initio, 

"That  defendants  aver  that  plaintiff  by  force  and  arms  and  threats 
went  to  the  .said  Steve  Medearis'  premises,  and  there  required  and 
forced  the  said  Steve  Medearis,  the  son  of  defendants  herein,  to  get  in  a 
buggy  with  him,  the  said  H.  B.  Granberry,  and  after  so  doing,  brought 
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the  said  Steve  Hedearis  to  the  houae  of  defendants  and  then  and  there 
and  subsequent  to  that  time,  told  these  defendants  that  he,  the  aaid 
plaintiffy  had  a  valid,  binding  and  snbsiating  mortgage  on  the  crops 
of  cotton  and  com  raised  by  the  said  Steve  Medearis  in  Travis  Coontv, 
Texas,  during  the  vear  1897,  and  that  the  said  Steve  Medearis  had 
misapplied,  converted  and  disposed  of  two  bales  of  cotton  so  raised  by 
him  during  said  year,  that  he  then  had  the  said  Medearis  in  his  possess- 
ion on  his  way  to  Austin  to  have  him  arrested,  tried  and  convicted  and 
sent  to  the  penitentiary  for  the  wrongful  disposition  of  said  mortgaged 
property ;  and  would  do  so  unless  defendants  and  the  said  Steve  Medearis 
made  arrangements  then  and  there  to  pay  said  H.  B.  Oranberry  for  his 
forbearance  in  not  having  said  Steve  Medearis  arrested  and  prosecuted 
for  said  offense;  and  thereupon,  these  defendants  told  the  said  H.  B. 
Granberry,  that  they  would  give  him  a  mortgage  on  nine  acres  of  said 
land  if  he  would  desist  from  said  prosecution;  wherefore,  all  of  said 
transaction  is  void  and  illegal." 

There  was  a  jury  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  the  nine  acres  of  land  claimed  by  him,  and  for  the  defend* 
ants,  Anderson  and  Caldwell,  for  the  10  acres  of  land  claimed  by  them, 
and  the  defendants,  Medearis  and  wife,  have  appealed. 

A  rigid  enforcement  of  the  rules  in  reference  to  the  preparation  of 
briefs  would  deprive  the  appellants  of  consideration  of  most  of  the 
assignments  of  error  relied  on  for  reversal ;  but  as  the  record  shows  that 
they  are  so  poor  as  to  be  compelled  to  resort  to  a  pauper's  oath  in  order 
to  prosecute  their  appeal,  this  court  has,  in  the  exercise  of  its  discre- 
tion, considered  the  question  presented  and  reached  the  conclusion  that 
ao  error  was  committed  as  between  Medearis  and  wife  and  Anderson 
and  Caldwell,  but  that  error  was  committed  as  between  the  plaintiff  and 
Medearis  and  wife,  which  error  will  now  be  pointed  out. 

The  court  instructed  the  jury  that  among  other  defenses  pleaded  by 
Medearis  and  wife  was  that  the  instrument  under  which  the  plaintiff 
claimed  title  was  executed  for  an  illegal  consideration,  but  that  there 
was  no  sufficient  evidence  to  justify  a  finding  for  Medearis  and  wife  on 
that  issue,  and  to  find  in  favor  of  the  plaintiff  thereon.  The  court  also 
refused  a  special  instruction,  relating  to  the  subject  of  duress,  and  to 
the  effect  that  if  the  deed  from  Medearis  and  wife  to  the  plaintiff  Oran- 
berry was  procured  by  a  threat  to  the  effect  that  if  they  did  not  execute 
the  deed  he  would  prosecute  their  son  for  the  violation  of  a  penal  law, 
to  find  for  them  as  against  the  plaintiff.  The  refused  instruction,  while 
not  as  full  and  accurate  as  it  might  have  been,  was  substantially  a  correct 
statement  of  the  law  in  general  terms;  and,  in  the  absence  of  any  in- 
struction on  thai  subject,  it  was  error  for  the  court  to  refuse  to  give  it. 
The  general  rule  is  that,  in  order  to  avoid  a  contract  on  the  ground  of 
duress,  the  threat  must  be  against  the  party  seeking  to  avoid  the  con- 
tract. However,  there  are  exceptions  to  that  rule,  and  one  of  the  ex- 
ceptions arises  out  of  the  relation  of  parent  and  child.  Either  may  avoid 
a  contract  made  to  relieve  the  other  from  duress.  (10  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  330,  and  cases  there  cited.)  The  plea  interposed 
by  Medearis  and  wife  quoted  above,  while  not  using  the  term  "duress,^' 
and  while  very  general  in  that  respect,  was  sufficient,  in  the  absence  of 
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a  special  exception,  to  present  that  issue,  and  each  of  the  plaintiiBfs  gave 
testimony  tending  to  support  the  theory  of  duress. 

Aside  from  the  question  of  duress,  the  testimony  given  by  Medearis 
and  wife  tended  to  show  an  agreement  between  them  and  their  son  and 
the  plaintiff  to  the  effect  that  the  plaintiflf  would  forego  his  purpose  to 
prosecute  the  son,  if  they  would,  in  payment  of  a  debt  owing  by  the  son, 
convey  to  the  plaintiff  nine  acres  of  tlieir  land.  Such  contracts  are 
contrary  to  public  policy;  and  therefore  illegal,  upon  the  ground  that 
they  tend  to  forestall  and  prevent  the  enforcement  of  the  penal  laws 
of  the  State.  In  fact,  in  this  State  such  an  agreement  might  constitute 
a  penal  offense  in  and  of  itself,  which  fact  would  intensifv  its  illegality. 
(Penal  Code,  art.  291.) 

Testimony  was  also  submitted  tending  to  show  that  Medearis  and  wife 
had  never  delivered  possession  to  the  plaintiff,  but  had  remained  in 
exclusive  possession  themselves.  It  is  a  general  and  well  established 
principle  that  the  courts  will  not  aid  in  the  enforcement  of  illegal 
contracts.  Nor  when  such  contracts  have  been  executed  and  the  trans- 
action fully  consummated,  will  the  courts  set  them  aside.  Whether  or 
not  the  rule  referred  to  will  avail  as  a  defense  by  a  grantor  remaining 
in  possession  who  has  executed  a  deed  conveying  land,  is  a  question 
upon  which  there  is  a  conflict  of  authority.  (15  Am.  and  Eng.  Ency. 
Law  (2d  ed.),  1000,  and  cases  there  cited.)  The  question  is  not  free 
from  diflBculty;  but  we  have  reached  the  conclusion  that  such  defense 
ought  to  be  held  available.  It  has  been  held  in  this  State  in  more  than 
one  instance  that  a  suit  upon  a  promissory  note  may  be  defeated  by 
showing  that  it  was  for  a  consideration  growing  out,  or  in  furtherance  of 
an  illegal  transaction.  Seeligson  v.  Lewis  &  Williams,  65  Texas,  215,  is 
a  leading  case  upon  that  subject;  and,  among  other  things,  the  court 
there  said: 

"We  do  not,  however,  wish  to  be  understood  as  placing  the  decision 
of  this  case  solely  on  the  ground  last  mentioned,  but  upon  the  broad 
and  wholesome  principle  that,  as  between  parties  to  illegal  transactions, 
no  one  of  them  can  recover  for  anything  done  or  promised  in  carrying 
out  the  illegal  enterprise.  It  matters  not  what  the  form  of  the  under- 
taking may  be,  such  acts,  whether  they  consist  in  services  or  in  the 
expenditure  of  monev,  on  request,  can  not  constitute  a  valid  considera- 
tion.^' 

The  cases  which  hold  that  the  execution  and  delivery  of  a  deed  makes 
it  an  executed  transaction  to  the  extent  and  in  the  sense  that  the  courts 
should  not  go  behind  the  deed  and  refuse  to  aid  the  grantee  claiming 
thereunder,  if  it  was  made  in  furtherance  of  an  illegal  scheme,  are  not 
in  harmony  with  the  broad  and  sounder  rule  laid  down  by  our  Supreme 
Court  in  the  language  above  quoted.  Of  course,  if  the  deed  is  accom- 
panied by  or  followed  up  with  delivery  of  possession,  then  the  trans- 
action is  wholly  executed  or  completed ;  and  the  courts  will  not  inquire 
into  the  reasons  prompting  the  making  of  the  deed ;  but  when  possession 
has  not  been  delivered  to  the  grantee,  it  seems  to  us  that  the  transaction 
is  as  incomplete  as  where  a  promissory  note  has  been  executed.  When 
parties  enter  into  schemes  that  are  illegal,  and  especially  when,  as  in 
this  case  (if  the  defendants'  theory  be  correct)  one  object  of  the  scheme 
is  to  violate  a  penal  law,  and  either  fails  to  perform  his  part  of  the 
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agreement,  the  courts  should  not  aflford  relief  to  the  other  party,  whether 
such  failure  be  to  pay  an  agreed  sum  of  money  or  to  deliver  possession  of 
a  tract  of  land.  It  is  true,  that  a  suit  to  recover  a  tract  of  land  is 
different  in  form  from  a  suit  upon  a  promissory  note;  but  the  form  of 
the  action  is  of  no  importance  in  determining  the  application  of  the 
principle  of  law  here  involved.  The  law  should  not  aid  wrongdoers  in 
the  consummation  of  their  unrighteous  schemes,  whether  the  suit  be 
an  action  upon  a  promissory  note  or  for  specific  performance  of  t  con- 
tract to  convey  land,  or  to  recover  possession  of  land  already  conveyed. 
In  deciding  this  question,  we  have  not  overlooked  the  case  of  Hoeser 
V.  Kraeka,  29  Texas,  450,  in  which  it  was  held  that  a  fraudulent  vendee 
of  personal  property  could  sue  for  and  recover  the  property  from  the 
vendor.  In  that  case  some  stress  was  laid  upon  the  fact  that  the  statute 
of  frauds  condemned  such  sales  as  against  creditors  only;  and  there 
are  decisions  in  other  states  construing  similar  statutes,  which  assign 
that  as  a  reason  for  holding  such  contracts  to  be  valid  and  enforceable 
as  between  the  parties  thereto. 

We  have  also  examined  the  case  of  DeLeon  v.  Trevino,  49  Texas, 
89,  in  which  it  was  held  that  a  note  executed  by  one  partner  to  another 
for  his  share  of  the  profits  resulting  from  an  illegal  contract  was  en- 
forceable. That  case  is  vigorously  criticised  in  an  elaborate  note  following 
its  publication  in  30  Am.  Eep.,  p.  106.  It  has  been  followed  in  some 
other  Texas  cases,  referred  to  and  distinguished  in  others,  and  referred 
to  without  approval  in  Wiggins  v.  Bisso,  92  Texas,  225. 

The  judgment  in  favor  of  the  defendants  Anderson  and  Caldwell  will 
be  affirmed;  that  in  favor  of  the  plaintiff  will  be  reversed  and  the  cause 
remanded  for  another  trial,  as  between  the  plaintiff  and  the  defendants 
Medearid  and  wife. 

Affirmed  in  pari  and  reversed  and  remanded  in  part. 


Choctaw,  Oklahoma  &  Gulp  Railway  Company  v.  Otto  Locks. 

Decided  February  1,  1905. 

Votice  of  Appeal— Amiou  Curiae. 

A   notice  of  appeal   can   not   be   given   for   one   appealing  merely   by    an 
amicus  curiae,  and  appeal  taken  thereon  will  be  dismissed. 

Appeal  from  the  District  Court  of  Comal  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

N.  H.  Lassiter  and  Robert  Harrison,  for  appellant. 

F.  J.  Maier,  for  motion  to  dismiss,  cited:  Rev.  Stats.,  art.  1387; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  McDonald,  31  S.  W.  Rep.,  72;  Estado 
Ld.  &  C.  Co.  V.  Anslev,  6  Texas  Civ.  App.,  185,  24  S.  W.  Rep.,  933; 
Wesley  v.  Kuteman,  62  S.  AV.  Rep.,  1074. 
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FISHEB,  Chief  Justice. — This  is  a  suit  by  the  appellee  against 
the  Southern  Hallway  Company,  the  St.  Louis  &  Southwestern  Railway 
Company,  the  International  &  Great  Northern  Railroad  Company,  the 
Texas  Pacific  Railway  Company,  Kansas  City  Southern  Railway  Com- 
pany and  the  Choctaw,  Oklahoma  &  Gulf  Railway  Company,  to  recover 
damages  in  the  sum  of  $600. 

The  judgment  shows  that  all  of  the  defendants  except  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company  were  dismissed  from  the  case,  and 
judgment  by  default  in  the  sum  of  $425  was  rendered  against  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company,  from  which  judgment 
this  road  appealed. 

The  notice  of  appeal  was  given  by  a  party  merely  as  amicus  curiae. 
It  does  not  appear  that  at  the  time  he  was  the  agent  for  the  railway 
company,  or  in  any  wise  connected  with  the  same;  nor  does  it  appear 
that  he  was  the  attorney  for  that  company ;  but  the  fact  is  indisputable 
that  he  was  merely  acting  as  amicus  curiae  in  giving  the  notice  of  appeal. 

A  motion  is  made  and  filed  in  this  court  asking  us  to  dismiss  the 
appeal,  because  notice  of  appeal  was  not  given  by  the  railway  company 
or  any  person  authorized  to  act  for  it.  It  is  unnecessary  for  us  to 
undertake  to  state  what  is  the  authority  of  an  amicus  curiae,  or  what 
oJfHce  or  function  he  may  perform  in  appearing  before  the  court  and 
offering  such  suggestions  as  he  may  see  proper  to  make,  as  we  are 
clearly  of  the  opinion  that  he  has  no  power  to  represent  a  party  in 
giving  notice  of  appeal. 

The  motion  is  sustained  and  the  appeal  dismissed  at  the  cost  of  the 
Choctaw,  Oklahoma  &  Gulf  Railroad  Company. 

Appeal  dismissed. 


Commercial  Telephone  Company  v.  Territorial  Bank  and  Trust 

Company. 

Decided   February  4,   1905. 

1 . — Corporation — Receiver — Venue. 

Revised  Statutes,  art.  1488,  providing  for  the  venue  in  an  action  for 
appointment  of  a  receiver  of  a  corporation  which  ha9  been  dissolved  or  is 
insolvent  or  has  forfeited  its  corporate  rights,  does  not  apply  to  an  action 
for  the  appointment  of  a  receiver  to  take  charge  of  mortgaged  property  during 
the  pendency  of  a  suit  to  foreclose;  and  such  appointment  may  be  made  in 
a  suit  brought  in  a  county  in  which  a  part  of  the  mortgaged  property  is 
situated,  though  the  principal  office  of  the  defendant  corporation  is  in  another 
county. 

2. — Foreign  Corporation — Trust  Company — ^Permit  to  do  Business. 

Though  a  trust  company  incorporated  in  another  State  may  sue  to  foreclose 
a  mortgage  on  property  in  Texas  purchased  by  it  in  such  other  State,  or 
to  recover  land  bought  by  it,  without  obtaining  permit  to  do  business  in  the 
State,  a  trust  company  can  not  assume  in  this  State  the  position  of  an  active 
trustee  for  the  holders  of  securities,  empowered  to  do  certain  things  for 
their  beneiit  and  to  receive  a  eompenBatiou  therefor,  without  obtaining  the 
permit  to  do  business. 
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3.— Cases  IMstingmlshed. 

Security  Co.  v.  Panhandle  National  Bank,  03  Texa^,  575;  Lakeriew  Land 
Co.  V.  San  Antonio  Traction  Co.,  95  Texas,  252;  Eskridge  v.  Louisville  Trust 
Co.,  60  S.  W.  Rep.,  087,  distinguished  from  the  present  case. 

4.— Foreiirn  Tmit  Company — ^Elght  to  Sue. 

A  trust  company  incorporated  in  another  State  and  authorized  by  the 
terms  of  the  deed  of  trust  to  maintain  suit  for  its  foreclosure,  may  bring  such 
action  for  the  benefit  of  the  bondholders  whom  it  represents  without  obtaining 
permit  to  do  business  in  the  State,  though  the  terms  of  the  trust  deed  imposed 
upon  it  duties,  not  sought  to  be  exercised  in  such  suit,  which  it  could  not  dis- 
efaaiga  without  obtaining  permission  to  do  business  within  the  Btate. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  V.  L.  Brooks. 

D.  A.  McFall  and  Denman,  Franklin  £  McOown,  for  appellant. — 
A  corporation  organized  under  the  laws  of  the  State  of  Texas,  whose 
property  lies  within  the  State  or  partly  within  the  State,  is  entitled  to 
have  an  action  for  a  receiver  for  its  property  brought  in  the  county 
where  its  principal  office  or  place  of  business  is  located  upon  pleading 
its  privilege  at  the  proper  time  to  have  such  action  so  brought.  Hev. 
Stats.,  art.  1488;  Bonner  v.  Heame,  75  Texas,  242;  Wills  Point  M. 
Co.  V.  Plow  Co.,  31  Texas  Civ.  App.,  94. 

A  foreign  corporation  desiring  to  do  business  in  Texas  must  take 
out  a  permit  from  the  office  of  the  Secretary  of  State  and  failing  to 
do  this  it  has  no  right  to  come  into  the  courts  of  this  State  to  enforce 
a  demand  arising  in  contract  or  tort,  and  the  entering  into  a  contract 
between  a  foreign  corporation  and  a  Texas  corporation  under  which 
the  former  agrees  to  the  carrying  out  of  an  active  trust  with  reference 
to  the  latter^s  business,  constitutes  transacting  business  within  the 
meaning  of  the  statute.  Rev.  Stats.,  arts.  745,  746,  747 ;  Security  Co. 
V.  National  Bank,  93  Texas,  578 ;  Farmers'  Loan  &  T.  Co.  v.  Street  Ry. 
Co.,  173  HI.,  449 ;  Pennsylvania  Co.  v.  Bauerle,  143  111.,  459. 

Boynion  &  Boynion  and  Newton  &  Ward,  for  appellee. — Section  13 
of  the  Act  of  April  2,  1887,  now  being  article  1488,  Revised  Statutes, 
1895,  relates  to  suits  in  which  a  corporation  as  such  is  the  subject- 
matter  to  be  disposed  of,  and  the  appointment  of  a  receiver  is  prayed 
for;  and  does  not  apply  to  a  suit  for  the  foreclosure  of  a  lien  on  prop- 
erty belonging  to  a  corporation  where  the  corporate  existence  is  not 
to  be  affected  by  the  result  of  the  suit ;  the  appointment  of  a  receiver  in 
such  case  being  ancillary  and  dependent  upon  general  principles  of 
equity  in  foreclosure  suits.  Act  April  2,  1887,  General  Laws,  1887, 
p.  119,  sees.  1  (Rev.  Stats.,  art.  1465),  13  (Rev.  Stats.,  art.  1488),  and 
16  (Rev.  Stats.,  art.  1491) ;  Rev,  Stats.,  art.  1194,  sub.  12,  23;  Bonner 
V.  Heame,  75  Texas,  242;  Wills  Point  M.  Co.  v.  Plow  Co.,  31  Texas 
Civ.  App.,  94;  United  States  Trust  Co.  v.  Railway  Co.,  35  Hun,  341; 
United  States  Trust  Co.  v.  Railway  Co.,  101  N.  Y.,  478. 

A  foreign  corporation  does  not  transact  business  in  this  State  within 
the  meaning  of  article  745,  Revised  Statutes  1895,  by  carrying  on 
transactions  outside  the  State  of  Texas  relating  to  property  within  the 
VoL  XXXVIII.  CivU— 13. 
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State  of  Texas.  Lakeview  Land  Co.  v.  San  Antonia  Trac.  Co.,  95 
Texas,  252;  Security  Co.  v.  Panhandle  Bank,  93  Texas,  575;  Beale 
on  Foreign  Corporations,  sec.  207;  Caesar  v.  Capell,  83  Fed.  Rep., 
403;  Scruggs  v.  Scottish,  etc.,  Co.  (Ark.),  16  S.  W.  Rep.,  565;  Meddis 
V.  Kenney  (Mo.),  75  S.  W.  Rep.,  633;  People's  Building,  etc.,  Assn. 
V.  Berlin,  201  Pa.,  1;  Am.  Building,  etc.,  Assn.  v.  Haley  (Ala.), 
31  So.  Rep.,  88;  M.  B.  Faxon  Co.  v.  Lovett  Co.  (N.  J.),  36  Ati.  Rep., 
692;  Reeves  v.  Harper,  43  La.  Ann.,  516. 

A  foreign  corporation  having  no  permit  to  do  business  within  the 
State  of  Texas  taking  a  deed  of  trust  outside  of  this  State,  in  a  trans- 
action occurring  without  the  State  of  Texas,  upon  property  located 
within  this  State,  secures  a  valid  lien  even  if  the  instrument  contains 
provisions  which  contemplate  the  transaction  of  business  within  the 
State.  The  lien  is  valid  and  enforceable  even  if  said  special  provisions 
could  not  be  carried  out  without  securing  a  permit  to  transact  business 
in  Texas.  Authorities  cited  under  last  preceding  proposition ;  Eskridge 
V.  Louisville  Tr.  Co.,  29  Texas  Civ.  App.,  571;  Farmers'  Ix)an  &  T. 
Co.  V.  Railway  Co.,  68  Fed.  Rep.,  412 ;  United  States  v.  Am.  Bell  Tel. 
Co.,  29  Fed.  Rep.,  17. 

A  corporation  which  executes  a  deed  of  trust  in  favor  of  a  foreign 
corporation  which  it  selects  as  a  trustee,  and  by  the  deed  of  trust  con- 
fers upon  such  trustee  certain  powers,  including  the  right  to  sue  for 
the  benefit  of  the  bondholders;  then  sells  its  bonds  based  on  such  deed 
of  trust,  is  estopped  in  a  suit  brought  by  the  trustee  in  behalf  of  the 
bondholders  from  questioning  the  power  of  the  trustee  to  sue  in  the 
courts  of  Texas  as  empowered  in  the  deed  of  trust  under  which  the 
bonds  were  sold.  Farmers'  Loan  &  T.  Co.  v.  Railway  Co.,  68  Fed. 
Rep.,  412;  Kilgore  v.  Smith  (Pa.),  15  Atl.  Rep.,  698. 

EIDSON,  Associate  Justice. — This  is  an  appeal  from  an  inter- 
locutory order  appointing  a  receiver.  On  the  25th  day  of  July,  1904, 
the  Territorial  Bank  and  Trust  Company,  appellee,  filed  its  petition  in 
the  District  Court  of  Travis  County  for  the  Twenty-sixth  Judicial 
District,  in  which  it  complained  of  the  Commercial  Telephone  Company, 
appellant,  and  sought,  as  trustee  for  the  bondholders,  to  recover  upon 
certain  bonds  and  coupons  for  interest  described  therein,  alleging  that 
said  bonds  were  issued  by  said  telephone  company  and  secured  by  its 
deed  of  trust,  whereby  it  conveyed  to  said  company  as  trustee  all  of  its 
property;  that  default  had  been  made  in  the  payment  of  interest,  and 
that  the  said  Commercial  Telephone  Company,  appellant,  did  not  have 
sufficient  property  in  the  State  of  Texas,  or  elsewhere,  to  discharge  its 
said  obligation.  Appellee  prayed  for  judgment  for  its  debt  and  for  a 
foreclosure  of  the  lien  given  in  the  deed  of  trust,  and  also  prayed  that-  a 
receiver  of  the  properties  of  said  telephone  company  be  appointed  to 
take  charge  of  and  operate  the  said  properties  of  said  telephone  com- 
pany. 

Appellee  in  its  petition  described  the  property  covered  by  the  deed 
of  trust  as  consisting  of  many  telephone  exchanges  and  toll  lines,  in- 
cluding telephone  lines  and  properties  in  Travis  County  and  other 
counties  in  Texas.    And  further  alleged  (1)  the  issuance  and  sale,  in 
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accordance  with  the  deed  of  trust  set  out  in  appellee's  petition,  of 
855  bonds  of  $500  each;  (2)  default  continuing  for  more  than  six 
months  in  payment  of  interest,  and  default  in  deposit  of  sinking  fund ; 

(3)  demand  of  majority  of  bondholders  on  appellee,  because  of  such 
default,  to  declare  bonds  matured  as  provided  in  the  deed  of  trust; 

(4)  the  provisions  of  the  deed  of  trust  showing  conveyance  of  tolls  and 
income  of  appellant,  as  well  as  the  corporeal  property;  (5)  the  facts 
claimed  as  authorizing  and  requiring  a  receiver  pending  the  foreclosure. 

On  the  hearing  of  the  application  for  the  appointment  of  a  receiver 
on  the  6th  day  of  August,  1904,  the  Commercial  Telephone  Company, 
appellant,  presented  in  their  due  order,  (1)  its  plea  of  privilege  by  way 
of  exception  to  the  petition,  to  the  effect  that  it  was  a  corporation,  in- 
corporated under  the  laws  of  the  State  of  Texas;  that  a  portion  of 
its  property  was  situated  in  the  State  of  Texas,  and  that  its  principal 
place  of  business  was  in  San  Antonio,  Bexar  County,  Texas,  and  that  each 
and  all  of  these  facts  appeared  upon  the  face  of  plaintiff's  petition,  and 
that  upon  pleading  it,  the  defendant  was  entitled  to  have  the  applica- 
tion for  the  appointment  of  a  receiver  for  its  property  made  and  con- 
sidered in  Bexar  County,  Texas;  (2)  its  plea  of  privilege,  by  way  of 
plea  in  abatement,  with  allegations  and  prayer  similar  to  the  one 
just  outlined;  (3)  its  plea  in  abatement  to  the  effect  that  the  plaintiff 
company  was  a  foreign  corporation,  organized  in  the  Indian  Territory; 
that  prior  to  the  execution  of  the  deed  of  trust  exhibited  in  its  petition, 
it  became  desirous  of  acting  as  trustee  and  accepting  trusts  in  the 
State  of  Texas,  and  that  by  accepting  the  trust  imposed  by  the  said 
deed  of  trust,  as  well  as  others,  it  had  transacted  business  in  the  State  of 
Texas;  that  it  had  never  secured  a  permit  from  the  State  of  Texas  to  do 
or  transact  business  tvithin  the  State,  and  had  not  such  permit,  and  that 
therefore,  it  had  no  right  to  bring  or  maintain  this  suit. 

The  first  of  the  above  pleas  was  overruled.  The  second,  after  evi- 
dence was  heard,  was  overruled;  and  the  general  demurrer  of  plaintiff 
company  urged  against  the  third  plea  was  sustained,  and  said  plea 
held  insufficient  in  law. 

Judgment  was  then  rendered,  granting  the  prayer  of  plaintiff  below, 
appellee,  for  the  appointment  of  a  receiver,  and  two  receivers  were 
appointed.  The  appellant  excepted  to  the  rulings  of  the  court,  and  to 
the  judgment  of  the  court  and  gave  notice  of  appeal  to  this  court,  and 
has  assigned  errors,  seeking  to  revise  and  reverse  the  said  action  of  the 
court  below. 

Appellant's  first  and  second  assignments  of  error  complain  of  the 
action  of  the  court  below  in  overruling  its  exception  to  appellee's  peti- 
tions, original  and  first  amended,  and  thereby  holding  that  upon  the 
face  of  the  pleadings,  appellant  was  not  entitled  to  have  said  suit  brought 
and  said  application  for  the  appointment  of  a  receiver  for  its  properties 
made  and  considered  in  the  county  of  its  principal  place  of  business 
only,  to  wit:  in  Bexar  County,  Texas,  upon  its  pleading  its  privilege 
and  right  to  have  such  suit  brought  and  said  application  so  made  and 
considered,  and  in  holding  that  said  suit  could  be  brought  and  said  appli- 
cation could  be  made  and  considered  in  Travis  County,  Texas,  over  the 
objection  of  appellant,  urged  by  its  said  plea  of  privilege.  And  that  said 
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court  also  erred  in  overruling  appellant's  plea  in  abatement  setting  forth 
and  urging  its  privilege  to  have  suit  brought,  and  the  application  for 
the  appointment  of  a  receiver  for  its  properties  made  and  considered 
in  the  county  of  its  principal  place  of  business  only,  to  wit:  in  Bexar 
County;  appellant's  contention  being  that  it  being  a  corporation  organ- 
ized under  the  laws  of  this  State  and  having  property  situated  in  this 
State,  is  entitled  under  article  1488  of  the  Revised  Statutes  to  have 
an  action  for  the  appointment  of  a  receiver  for  its  properties  brought 
in  the  county  where  its  principal  office  or  place  of  business  is  located, 
upon  pleading  its  privilege  at  the  proper  time  to  have  such  action  so 
brought.    Said  article  is  as  follows: 

"If  the  property  sought  to  be  placed  in  the  hands  of  a  receiver  is  a 
corporation  whose  property  lies  within  this  State,  or  partly  within  this 
State,  then  the  action  to  have  a  receiver  appointed  shall  be  brought  in  this 
State  in  the  county  where  the  principal  office  of  said  corporation  is 
located/' 

-  In  the  case  of  Bonner  v.  Heame,  76  Texas,  242,  the  Supreme  Court 
held  that  the  above  article  was  intended  to  confer  upon  corporations  the 
privilege  of  having  suits  for  the  appointment  of  receivers  for  their 
properties  instituted  in  the  counties  of  their  principal  office,  and  not 
to  deprive  any  District  Court  of  the  power  of  making  such  appointment 
in  the  event  the  corporation  failed  to  plead  its  privilege.  It  is  said, 
however,  in  that  opinion,  that  the  court  does  not  decide  whether  or  not 
said  article  was  intended  to  apply  to  all  receiverships  of  the  property 
of  corporations  or  only  to  cases  of  insolvent  corporations,  in  which  the 
corporation  itself  and  all  its  assets  are  taken  into  the  hands  of  the 
court  for  the  purpose  of  winding  up  its  business.  Article  1488  of  the 
Revised  Statutes  above  quoted,  is  a  copy  of  section  13  of  "An  Act  to 
provide  for  the  appointment  of  receivers  and  to  define  their  powers 
and  duties  and  to  regulate  proceedings  under  such  appointment,"  passed 
by  the  Twentieth  Legislature.  (Acts  of  1887,  p.  119.)  This  section 
provides  the  venue  of  an  action  to  have  a  receiver  appointed  for  "a 
corporation."  Articles  1489,  1490  and  1491  of  the  Revised  Statutes 
are  copies  respectively  of  sections  14,  15  and  16  of  said  Act  of  1887, 
and  are  as  follows: 

"Art.  1489.  Where  there  are  betterments,  general  creditors  have 
rights  to  be  protected.  When  a  receiver  of  a  corporation  has,  under  the 
order  of  the  court,  made  improvements  upon  the  property  of  said  cor- 
poration, and  has  also,  under  the  order  of  the  court  appointing  him, 
purchased  rolling  stock,  machinery,  and  made  other  improvements 
whereby  the  value  of  the  property  of  said  corporation  has  been  in- 
creased, or  has  extended  such  road  or  has  acquired  any  property  in 
connection  with  said  road,  and  has  paid  for  same  out  of  the  current 
receipts  of  the  corporation  that  came  into  his  hands  as  receiver,  then, 
if  there  be  any  floating  debts  against  said  corporation,  said  corporation 
shall  be  made  to  contribute  to  the  floating  indebtedness  to  the  full  value 
of  the  money  so  spent  by  said  receiver  as  aforesaid ;  and  if  there  are  any 
liens  of  any  kind  upon  the  property  of  said  corporation  in  the  hands  of 
such  receiver,  and  said  property  is  sold  under  the  order  of  the  court, 
and  said  liens  foreclosed,  then  it  shall  be  and  is  hereby  made  the  duty 
of  the  court  appointing  such  receiver,  if  there  be  any  unpaid  debts  or 
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jadgments  or  claims  against  the  corporation  itself,  to  detain  in  the 
hands  of  the  clerk  of  the  court  money  to  the  full  value  of  the  improve- 
ments made  by  said  receiver  of  said  property  out  of  the  proceeds  of  the 
sale  of  the  property  sold,  and  pay  the  same  over  to  any  person  or 
persons  who  has  or  may  have  a  claim,  debt  or  judgment  against  said 
corporation;  and  the  court  in  ordering  the  sale  of  the  property  shall 
require  sofiScient  cash  money  to  be  paid  in  at  date  of  sale  to  cover  the 
full  value  of  the  improvements  so  made  by  said  receiver  out  of  the 
current  funds  received  by  him  from  the  property  while  receiver. 

**Art  1490.  Judgments  and  other  claims  have  preference  over  mort- 
gage- 

"All  judgments,  claims  or  causes  of  action,  when  determined,  existing 
againat  any  corporation  at  the  time  of  the  appointment  of  a  receiver, 
shall  be  paid  out  of  the  earnings  of  such  corporation  while  in  the  hands 
of  the  receiver,  to  the  exclusion  of  mortgage  action ;  and  the  same  shall 
be  a  lien  on  such  earnings. 

"Art.  1491.    Receivership  of  corporations  limited  to  three  years. 

"No  corporation  shall  be  administered  in  any  court  for  a  longer 
period  than  three  years  from  the  date  of  such  appointment ;  and  within 
three  years  such  court  shall  wind  up  the  aflfairs  of  such  corporation, 
unless  prevented  by  appeal  of  litigation/* 

The  subject-matter  of  articles  1489  and  1490,  and  the  purposes  there- 
of, as  indicated  by  their  language,  clearly  manifest  that  they  have 
reference  to  a  corporation  which  has  been  dissolved  or  is  insolvent,  or 
in  inuninent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights, 
and  which  has  been  placed  in  the  hands  of  a  receiver  for  the  purpose 
of  administering  and  winding  up  its  affairs.  And  article  1491  provides 
the  period  of  time  within  which  the  court  administering  the  affairs  of 
such  corporation  is  required  to  wind  up  such  affairs.  Article  14G5  of 
the  Bevised  Statutes  provides  in  what  cases  a  judge  of  a  court  of 
competent  jurisdiction  may  appoint  a  receiver,  and  subdivision  3  thereof 
is  a  copy  of  section  1  of  said  Act  of  1887,  and  is  as  follows :  "In  cases 
when  a  corporation  has  been  dissolved  or  is  insolvent  or  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights.*^  This 
subdivision,  in  our  opinion,  authorizes  the  appointment  of  a  receiver 
for  such  a  corporation  as  article  1488  provides  the  venue  of  an  action 
to  have  a  receiver  appointed  for.  In  other  words,  article  1488  provides 
the  venue  of  an  action  for  the  appointment  of  a  receiver  for  a  corpora- 
tion that  'Tias  been  dissolved  or  is  insolvent  or  in  imminent  danger  of 
insolvency,  or  has  forfeited  its  corporate  rights,"  and  has  no  applica- 
tion to  an  action  for  the  appointment  of  a  receiver  to  take  charge  of 
property  embraced  in  a  deed  of  trust  or  mortgage  during  the  pendency 
of  a  suit  to  foreclose  such  deed  of  trust  or  mortgage,  and  to  enforce 
collection  of  the  debt  secured  thereby.  This  being  a  suit  for  the  fore- 
closure of  a  mortgage  or  deed  of  trust  and  thereby  enforce  the  payment 
of  an  indebtedness  of  appellant  to  secure  which  said  mortgage  or  deed 
of  trust  was  given,  and  a  part  of  the  property  embraced  in  the  deed  of 
trust  being  situated  in  Travis  County,  the  District  Court  of  that  county 
had  jurisdiction  to  try  the  case  and  appoint  the  receiver.  (Rev.  Stats., 
art.  1194,  subdivisions  12  and  23;  id.,  art.  1465,  subdivisions  2  and 
4.)     On  general  principles  of  equity,  in  actions  to  foreclose  mortgages. 
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where  the  security  is  weak  or  inadequate,  the  court  may  appoint  a 
receiver  of  the  income  or  profits  of  the  property  covered  by  the  mortgage 
in  anticipation  of  the  judgment  and  sale.  (United  states  Trust  Co.  v. 
N'ew  York,  W.  S.  &  B.  Ry.  Co.,  35  Hun,  341.)  We  therefore  conclude 
that  the  court  below  did  not  err  in  any  of  the  respects  complained  of 
in  appellant's  first  and  second  assignments  of  error. 

Appellant's  third  assignment  of  error  complains  of  the  action  of  the 
court  in  sustaining  the  appellee's  general  demurrer  to  its  plea  in  abate- 
ment, setting  up  that  appellee  was  not  entitled  to  bring  or  maintain 
this  suit,  because  it  was  a  foreign  corporation  and  had  not  taken  out  a 
permit  to  transact  business  in  this  State,  as  required  by  law.  The 
allegations  of  said  plea  are  substantially  as  follows: 

It  alleged  that  the  plaintiff  company  was  a  foreign  corporation, 
organized  for  the  purpose  of  acting  as  trustee  and  doing  a  trustee 
business,  that  it  never  had  secured  a  permit  to  do  business  in  Texas; 
that  it  was  not  within  the  class  of  corporations  exempted  from  the 
operation  of  the  statute,  but  that  notwithstanding  these  facts  it  had 
entered  into  a  contract  with  the  defendant  company  under  and  in 
accordance  with  which  it  agreed  and  undertook  to  act  as  trustee  for 
said  defendant  company,  to  take  a  deed  from  said  company  for  all  of 
its  lands  and  property  in  the  State  of  Texas,  which  it  would  hold  as 
trustee  for  the  benefit  and  security  of  the  parties  who  might  buy  the 
bonds  of  said  company,  that  said  bonds  provided  for  in  said  deed  of  trust 
should  be  issued  by  said  defendant  company  and  sent  to  it  at  its  office 
in  Muscogee,  Indian  Territory,  for  its  approval  and  certification,  where- 
upon it  would  return  same  to  said  defendant  company  for  sale,  that  if 
the  defendant  company  did  not  keep  the  property  conveyed  insured, 
the  said  plaintiff  company  was  empowered  to  do  so  and  charge  the  same 
against  the  defendant  company ;  that  upon  default  in  payment  of  prin- 
cipal or  interest  of  the  bonds  issued,  the  plaintiff  company  might  take 
possession  of  and  manage  all  the  property  of  defendant  company;  that 
it  might  employ  such  agents  to  assist  it  as  it  thought  proper,  and  make 
the  charges  of  such  agents  a  lien  upon  the  property  of  defendant  com- 
pany; that  the  interest  coupons  of  said  bonds  should  be  paid  by  the 
defendant  company  at  the  office  of  the  plaintiff  company  or  its  financial 
agency  in  the  city  of  Chicago  or  San  Antonio;  that  certain  bonds  were 
issued  and  sent  in  accordance  with  the  agreement  to  plaintiff  company, 
and  that  it  attached  its  certificate  to  said  bonds  and  returned  them  to 
defendant  company  at  San  Antonio,  Texas,  by  mail  or  express;  that 
for  the  certification  of  said  bonds,  the  plaintiff  company  rendered  certain 
bills  and  sent  same  to  the  defendant  company,  and  that  in  the  due 
course  of  mail  it  received  payment  for  said  services  and  sent  receipts 
for  same,  that  plaintiff  company  employed  attorneys  in  Texas  to  advise 
with  it  concerning  the  carrying  out  of  the  deed  of  trust  agreement 
and  to  bring  this  suit  to  enforce  its  rights  under  said  deed  of  trust 
agreement. 

The  plea  in  abatement  further  alleged  that  at  about  the  same  time 
that  plaintiff  company  undertook  the  trust  imposed  by  the  agreement 
with  the  defendant  company  it  entered  into  an  agreement  with  the  Bell 
Telephone  Company  and  the  Tyler  Telephone  Company  and  that  by 
the  terms  of  the  agreement  made  between  them,  the  plaintiff  company 
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asfliimed  and  undertook  in  each  case  an  active  trusteeship  similar  in  most 
respects  to  that  just  referred  to ;  and  that  in  the  course  of  business  it 
carried  out  and  performed  the  covenants  and  conditions  of  said  deed 
of  trust  agreement,  and  rendered  services  similar  in  most  respects  to 
the  services  rendered  under  the  agreement  with  the  defendant  company, 
and  received  remuneration  for  such  services. 

In  Security  Company  v.  Pan  Handle  National  Bank,  93  Texas. 
675,  the  Supreme  Court  held"  that  "a  foreign  corporation  does  not 
violate  the  prohibition  of  article  745,  Revised  Statutes,  against  doing 
business  in  this  State  without  obtaining  a  permit,  by  purchasing  in 
another  State  a  bond  and  mortgage  issued  by  a  Texas  corporation,  nor 
by  bringing  suit  in  this  State  to  enforce  collection  of  such  debt  acquired 
elsewhere,  nor  by  adjustment  of  such  debt  after  so  bringing  suit  by 
giving  extension  of  time  and  taking  new  security.*'  And  in  Tjakeview 
Land  Company  v.  San  Antonio  Traction  Company,  95  Texas,  252,  that 
court  holds  that  ^^corporations  created  in  other  States  may  purchase 
land  or  personal  property  in  Texas,  if  authorized  by  their  charters; 
such  purchase  if  made  outside  the  State  did  not  constitute  the  transaction 
of  business  within  the  State  prohibited,  save  after  obtaining  permit  by 
articles  745  and  746,  Revised  Statutes."  And  in  the  case  of  Eskridge 
V.  Louisville  Trust  Company,  29  Texas  Civ.  App.,  571,  the  Court  of 
Civil  Appeals  of  the  Second  District  held  that  a  "foreign  corporation 
holding  the  fee  simple  title  to  land  in  this  State  in  trust,  may  sue  here 
to  recover  possession  of  the  land  and  rents,  without  obtaining  a  permit 
to  do  business  in  this  State.'* 

We  do  not  think  the  facts  set  up  in  the  plea  in  abatement  show  a  case 
within  the  rule  laid  down  in  either  of  the  above  cases.  The  facts  stated 
in  said  plea  show  an  agreement  and  contract  between  appellant  and 
appellee,  whereby  appellee  is  constituted  the  active  trustee  of  appellant 
and  required  and  empowered  to  do  certain  things  for  the  benefit  of  ap- 
pellant and  the  holders  of  the  bonds  issued  by  virtue  of  the  provisions 
of  said  trust  deed,  and  for  which  services  appellee  was  to  receive  a 
compensation.  We  are  also  of  opinion  that  it  appears  from  said  plea 
that  the  ordinary  business  of  appellee  was  to  act  as  such  trustee  and 
perform  the  services  mentioned  in  said  plea  for  any  corporation  desiring 
such  services. 

We  are  further  of  the  opinion  that  the  plea  alleges  acts  and  conduct 
upon  the  part  of  appellee,  in  connection  with  the  acts  performed  by  and 
conduct  of  appellant  in  Texas,  in  pursuance  of  the  requirements  and 
obligations  contained  in  said  deed  of  trust,  which  constitute  a  trans- 
action of  business  in  Texas  independent  of  the  act  of  bringing  this  suit. 
(Farmers'  Loan  Co.  v.  Elevated  Ry.  Co.,  173  111.,  449.)  But  while 
this  suit,  to  a  considerable  extent,  grew  out  of  such  transaction  of  busi- 
ness, it  is  not  brought  for  the  benefit  of  appellee,  but  is  brought  by  it 
as  a  nominal  plaintiff,  solely  for  the  benefit  of  the  holders  of  the  bonds 
issued  and  sold  by  appellant,  and  to  secure  the  payment  of  which  the 
deed  of  trust  sought  to  be  foreclosed  in  this  suit  was  executed.  It 
can  not  be  successfully  contended  that  the  bondholders  would  not  be 
permitted  to  bring  this  action  in  their  names.  We  think  they  would 
be  under  the  rule  laid  down  in  Security  Company  v.  Pan  Handle 
National  Bank,  supra.     And  this  being  true,  we  know  of  no  sound 
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reason  which  would  prevent  their  bringing  it  in  the  name  of  the  trustee 
for  their  benefit  And,  further,  it  appears  from  the  deed  of  trust  sued 
on  that  appellant  conferred  upon  appellee  the  right  to  sue  for  the 
benefit  of  the  holders  of  said  bonds.  The  bonds  sued  upon  were  issued 
by  appellant  after  the  execution  of  the  deed  of  trust,  and  sold  based 
on  the  provisions  of  said  deed  of  trust,  which  include  the  right  of  the 
appellee  to  sue  for  the  benefit  of  such  bondholders,  in  the  event  of  de- 
fault upon  the  part  of  appellant  in  their  payment  or  the  payment  of 
interest  on  same;  and,  in  view  of  these  facts,  appellant  should  not  be 
allowed  to  question  appellee's  right  to  bring  and  maintain  this  action 
for  the  benefit  of  such  bondholders. 

It  does  not  appear  from  the  record  that  appellee  is  seeking  by  this 
suit  to  in  any  manner  carry  out  those  provisions  of  the  trust  deed,  which 
authorize  it  to  take  possession  of  the  property,  and  manage  it,  etc. ;  nor 
is  it  necessary  for  these  provisions  to  be  carried  out  in  order  to  utilize 
the  security  embraced  in  the  deed  of  trust  for  the  benefit  of  the  bond- 
holders under  the  powers  and  direction  of  the  court.  These  provisions 
might  be  held  void  and  not  affect  the  validity  of  the  deed  of  trust,  as 
security  in  favor  of  the  bondholders,  or  their  right  to  enforce  it  in 
this  suit.  The  case  of  Farmers'  Loan  and  Trust  Company  v.  Chicago 
&  N.  P.  R.  R.  Co.,  68  Fed.  Rep.,  412,  is  very  similar  in  all  of  its  features 
to  this  case,  and  we  quote  with  approval  as  follows  from  the  opinion  in 
that  case :  "The  mortgagor  company  executed  this  deed  of  trust  to  the 
complainant  to  secure  certain  bonds  which  it  put  forth  upon  the  market 
as  secured  thereby.  The  Northern  Pacific  Company,  in  consideration 
of  the  lease,  covenanted  to  pay  the  interest  of  these  bonds.  The  mort- 
gagor company  is  estopped,  as  against  the  bondholders,  to  assert  that 
the  trustee  has  not  performed  the  acts  necessary  to  entitle  it  to  assume 
the  trust.  It  asserted  to  the  world  the  legal  capacity  of  its  appointee. 
It  marketed  its  obligations  upon  the  faith  of  that  representation.  It 
can  not  be  permitted  now  to  assert  to  the  contrary.  It  can  not  be 
allowed  to  assert  a  violation  of  law  by  itself  or  by  the  trustee  of  its 
appointment,  as  ground  for  the  nonenforcement  of  its  legal  obliga- 
tions. .  .  .  The  complainant  brings  this  suit  in  behalf  of  the 
bondholders.  They  are  the  parties  beneficially  interested.  The  com- 
plainant in  the  prosecution  of  the  suit  acts  as  a  mere  naked  trustee 
asking  the  court  to  enforce  the  security  of  the  benefit  of  its  cestui  que 
trust.  ...  It  may  be  that  certain  trusts  contained  in  the  trust 
deed  or  mortgage  can  not  be  enforced  by  the  trustee  while  in  contempt 
of  and  until  compliance  with  the  laws  of  the  State  of  Illinois.  I  refer 
to  those  provisions  of  the  instrument  which  authorize  the  trustee  to 
take  possession  df,  acquire  title  to  and  convey  the  property.  It  is  not 
however  necessary,  nor  by  this  bill  is  it  sought  to  execute  those  trusts. 
If  they  are  void,  their  invalidity  does  not  necessarily  invalidate  the 
instrument  as  a  mortgage.  The  court  will  treat  it  as  a  mortgage 
merely,  the  trustee  as  mortgagee,  holding  the  naked  legal  title  to  the 
security,  the  bondholders  being  the  beneficial  owners.  The  court  will 
enforce  the  security  by  judicial  sale,  not  permitting  the  execution  of  any 
trust  that  may  be  inoperative  until  compliance  with  the  laws  of  the 
State  of  Illinois." 

This  action  being  brought  in  the  name  of  the  appellee  solely  for  the 
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ben^t  of  the  bondboldersy  axkl  the  deed  of  trust  by  virtue  of  which 
their  bonds  were  issued  and  which  is  sought  to  be  enforced  in  this 
action,  providing  for  such  suit  by  appellee>  we  are  of  the  opinion  that 
the  court  below  did  not  err  in  sustaining  appellee's  general  demurrer 
to  appellant's  said  plea  in  abatement.  And  hence  we  overrule  its  third 
assignment  of  error. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 


San  Antonio  ft  Aransas  Pass  Bailway  Company  v.  G.  W.  Jackson 

AND  WiFB. 

Decided  Feblruary  1,  1905. 

1^ — curler  of  Passengen — ^HefUgcnce-— Imjnry  to  Pmssenfer  In  Allfhtlag  mi 
BtatloiL. 

A  petition  alleging  negligence  on  the  part  of  a  railway  in  failing  to  stop  its 
train  at  a  station  a  sufficient  length  of  time  to  permit  plaintiff  to  alight 
in  safety,  held  to  state  a  cause  of  action,  though  the  allegations  show  that 
the  train  was  in  motion  when  plaintiff  attempted  to  alight. 

2.— Injury  to  Wife— Damages— Value  of  Berrioci  of  Wife— Pleadlag. 

Where  the  action  is  for  injuries  to  plaintiff's  wife,  it  is  not  necessary 
or  proper  to  allege  or  prove  the  value  of  the  services  of  the  wife,  it  being 
within  the  province  of  the  jury,  judging  from  all  the  surrounding  circum- 
stances, to  determine  what  amount  shall  be  awarded  as  damages  for  such 
item. 


-Parties— Waiver  of  Xisjoinder. 
While  the  wife  is  not  a  necessary  or  proper  party  to  an  action  by  the 
husband  for  damages  resulting  from  personal  injuries  to  her,  yet  where 
no  objection  was  made  at  the  trial  because  of  her  joinder  as  plaintiff,  and 
no  prejudice  is  shown  to  have  resulted  therefrom  to  the  defendant,  the 
question  of  auch  misjoinder  can  not  be  raised  on  appeal. 

4. — Opinion  Eyidence — Stopping  Train  at  Station. 

Testimony  that  in  the  opinion  of  the  witness  the  train  stopped  long 
enough  to  allow  all  the  passengers  to  alight  at  a  station,  was  properly  ex- 
cluded where  the  witness  was  not  shown  to  have  been  an  expert  on  such 
matters. 

a.— Hegligeaco— Alighting  From  KoTing  Train— Quettion  for  Jury. 

The  act  of  alighting  from  a  moving  train  is  not  negligence  per  ae,  but  it  is 
a  question  for  the  jury  whether  the  conduct  of  plaintiff  constituted  negligence 
proximately   contributing   to   the   injury. 

6. — ^Penoaal  Injuries — ^V^rdiot. 

A  verdict  of  $4,200  for  injuries  to  plaintiff's  hip,  knee  and  ankle  render- 
ing her  unable  to  walk  without  the  aid  of  crutches,  and  causing  the  muscles 
of  the  injured  leg  to  waste  away,  such  injuries  being  permanent,  was  not 
excessive. 

Appeal  from  the  District  Court  of  Gonzales.     Tried  below  before 
Hon.  M.  Kennon. 

Harwood  S  Walsh,  for  appellant. — 1.     The  court  erred  in  overruling 
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defendant's  special  exception  to  paragraph  5  of  plaintiffs'  petition,  for 
the  reason  therein  stated,  that  it  appears  that  plaintiff  attempted  to 
alight  from  the  train  after  it  had  started,  without  showing  that  she 
made  an  effort  to  have  the  train  stopped  to  enable  her  to  alight  in 
safety,  and  without  allegations  showing  that  at  the  time  she  attempted 
to  alight  it  was  apparent  to  a  reasonable  person  that  it  might  be  done 
with  safety,  or  that  there  was  no  apparent  danger  under  the  circum- 
stances in  making  the  attempt.  Houston  &  T.  C.  Ry.  Co.  v.  Leslie, 
57  Texas,  86-89;  Railway  Co.  v.  Le  Gierce,  51  Texas,  198;  Murray  v. 
Gulf,  C.  &  S.  P.  Ry.  Co.,  73  Texas,  2 ;  Texas  &  N.  0.  Rv.  Co.  v.  Crowder, 

63  Texas,  503;  Solomon  v.  Railway  Co.,  103  N.  Y.,  437;  Railway 
Co.  V.  Letcher,  69  Ala.,  106 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Shieder,  88 
Texas,  163. 

2.  Damages  for  a  personal  trespass  committed  on  the  wife  during 
marriage  is  community  property,  and  in  a  Suit  therefor  the  wife  is 
neither  a  proper  or  necessary  party;  the  value  of  her  time  and  services 
to  her  husband  depends  on  the  circumstances  of  each  case,  and  when 
not  stated  and  a  special  exception  is  presented,  it  must  be  sustained. 
The  prayer  for  relief  and  judgment  was  subject  to  exception  and  the 
court  erred  in  overruling  the  same.  Texas  C.  Ry.  Co.  v.  Burnett,  61 
Texas,  638;  Telegraph  Co.  v.  Cooper,  71  Texas,  511;  Vaughn  v.  Rail- 
way Co.,  9  Texas  Ct.  Rep.,  594. 

3.  The  court  erred  in  excluding  from  the  jury,  on  objection  by  plain- 
tiff, the  testimony  of  L.  E.  Denman  to  the  effect  that  in  his  opinion 
the  train  stopped  at  Slayden  on  the  evening  of  June  2  a  sufficient 
length  of  time  to  have  allowed  all  passengers  to  alight  in  safety.  St 
Louis  &  S.  W.  Ry.  Co.  v.-  Bvers,  70  S.  W.  Rep.,  560;  S.  &  E.  T.  Ry. 
Co.  V.  Brousard,  69  Texas,  622;  Railway  Co.  v.  Hepner,  83  Texas,  140; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Richards,  8*3  Texas,  206 ;  Railway  v.  Klaus, 

64  Texas,  293;  Railway  v.  Jarrard,  65  Texas,  360;  Railway  v.  Locker, 
78  Texas,  279;  McCray  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  173; 
St.  Louis  A.  &  T.  Ry.  Co.  v.  Johnston,  78  Texas,  541;  Scalf  v.  Collin 
County,  80  Texas,  517. 

4.  The  court  erred  in  refusing  to  give  the  charge  requested  by  the 
defendant  instructing  the  jury  to  find  a  verdict  for  the  defendant,  for 
the  reason  that  plaintiff  in  her  testimony  admitted  that  the  train  was  in 
motion  before  she  attempted  to  leave  the  train,  and  that  she  made  no 
effort  to  have  it  stopped  by  the  servants  on  the  train.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Halton,  95  Texas,  115;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Paber,  77  Texas,  153. 

5.  The  amount  of  the  verdict  is  excessive  and  unreasonable  for  the 
injuries  proven  on  the  trial,  and  for  this  reason  should  not  be  permitted 
to  stand.    Railway  Co.  v.  Hall,  78  Texas,  659. 

Terrell,  Hopkins  &  Terrell  and  J.  W.  RainboU,  for  appellees. — 1. 
Where  the  petition  alleges  that  the  passenger  promptly  and  immediately 
proceeded  to  alight  from  the  car  after  it  had  come  to  a  stop,  but  that 
the  train  did  not  stop  long  enough  to  allow  petitioner  to  alight  in  safety, 
and  while  in  the  act  of  leaving  the  train  it  was  without  notice  suddenly 
lurched  forward,  throwing  plaintiff  violently  upon  the  platform,  a  case 
of  negligent  liability  is  pleaded.     Galveston,  H.  &  S.  A.  By,  Co.  v. 
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Hubbard,  76  S.  W.  Rep.,  764;  Missouri,  Kansas  &  T.  Ry.  Co.  v.  McElree, 
41  S.  W.  Rep.,  845. 

2.  This  being  a  suit  to  recover  for  the  loss  of  the  value  of  the  serv- 
ices of  the  wife,  decreased  capacity  for  such  services  in  the  future  and 
physical  and  mental  suffering  by  reason  of  the  injuries  inflicted,  and 
such  damages  not  being  peculiar  in  any  manner,  but  of  a  character  that 
naturally  and  necessarily  implies  a  diminution  of  her  physical  and  men- 
tal qualities,  are  recoverable  as  general  damages  and  the  amount  thereof 
need  not  be  specifically  alleged,  as  it  could  he  ascertained  under  -the 
general  averment.  Railway  Co.  v.  Vance,  41  S.  W.  Rep.,  167;  Gulf,  C. 
&  S.  F.  Ry.  V.  Younger,  90  Texas,  389 ;  Railway  Co.  v.  Lacy,  86  Texas, 
244. 

3.  In  cases  of  this  character  where  no  objection  is  taken  to  the  wife 
joining  in  the  suit  with  her  husband  in  the  lower  court,  it  can  not  be 
raised  on  appeal  for  the  first  time.  Railway  Co.  v.  Helm,  64  Texas,  149 ; 
and  it  is  not  error  for  the  wife  to  join  in  such  suit  unless  appellant 
shows  injury,  even  though  the  fact  of  such  joining  be  excepted  to.  Rail- 
way Co.  V.  Helm,  64  Texas,  149. 

4-  The  questions  and  answers  as  to  whether  the  trains  stopped  long 
enough  elicited  conclusions  of  the  witnesses,  and  if  permitted  to  be 
proved,  invaded  the  province  of  the  jury,  it  being  permissible  only  for 
the  witnesses  to  state  the  facts  (all  that  occurred)  and  the  province  of 
the  jury  to  weigh  such  facts  and  decide  the  issue  under  the  charge  of 
the  court.    Texas  &  P.  Ry.  Co.  v.  Lee,  51  S.  W.  Rep.,  351. 

5.  It  is  well  settled  that  proof  of  the  position  of  the  wife  with  regard 
to  her  family,  and  the  duties  and  labor  ordinarily  performed  by  her 
before  and  after  the  infliction  of  the  injuries  complained  of,  authorize 
the  jury  to  estimate  the  value  of  such  services,  and  evidence  of  the  money 
value  thereof  is  not  necessary.  Railway  v.  Lacy,  86  Texas,  245 ;  Railway 
V.  Vance,  41  S.  W.  Rep.,  167. 

FLY,  Associate  Justice. — ^This  is  a  suit  instituted  by  G.  W.  Jack- 
son and  Lula  Jackson,  his  wife,  to  recover  of  appellant  damages  accru- 
ing through  personal  injuries  inflicted  on  Lula  Jackson.  Trial  by  jury 
terminated  in  a  verdict  and  judgment  for  $4,200  in  favor  of  appellees. 

Lula  Jackson  was  a  passenger  on  appellant's  train  from  Gonzales  to 
Slayden  and  was  injured  while  alighting  from  a  car  at  the  point  of  des- 
tination, through  the  negligence  of  appellant  in  not  stopping  a  sufficient 
length  of  time  to  enable  Mrs.  Jackson  to  leave  the  car,  and  in  suddenly 
and  violently  starting  the  car  in  such  a  manner  as  to  throw  her  to  the 
platform.    Her  injuries  were  serious  and  permanent. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
not  sustaining  an  exception  to  the  petition  on  the  ground  that  it  appears 
from  its  allegations  that  Lula  Jackson  tried  to  alight  from  the  train 
after  it  had  started  from  the  station.  The  allegations  are  as  follows: 
"That  as  said  passenger  train  upon  which  the  said  Lula  Jackson  was  a 
passenger  neared  the  town  of  Slayden,  she  prepared  herself  to  alight 
from  said  train,  and  that  soon  thereafter  the  train  stopped  at  the  depot 
in  said  town,  and  that  immediately  thereafter  and  without  delay  the 
said  Lula  Jackson  promptly  proceeded  to  alight  from  said  cars  and 
train  upon  which  she  was  a  passenger^  and  that  while  the  said  Lula 
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Jackaon  was  leaving  said  train  and  without  any  warning  said  train  began 
to  move  and  did  suddenly  lurch  forward,  throwing  said  Lula  Jackson 
violently  upon  the  platform  of  the  defendant  at  said  depot.  All  caused 
by  the  negligence  and  carelessness  of  the  defendant  and  its  employes 
in  operating  said  train  and  in  negligently  refusing  and  failing  to  stop 
at  said  station  a  sufficient  length  of  time  for  passengers  and  the  said 
Lula  Jackson  to  alight  therefrom  in  safety.  That  by  the  act  of  the 
employes  in  not  stopping  said  train  a  reasonable  length  of  time  to 
permit  the  said  Lula  Jackson  to  alight  therefrom  in  safety,  and  by 
reason  of  the  negligence  of  the  said  employes  in  starting  said  train 
suddenly  and  without  notice  as  the  said  Lula  Jackson  was  alighting 
therefrom,  and  that  by  reason  of  said  negligence  and  carelessness  of  the 
defendant  as  aforesaid,  the  said  Lula  Jackson  was  violently  thrown  to 
the  platform  of  defendant  at  said  depot  and  greatly  injured,'*  etc.  If 
the  allegations  show,  as  contended  by  appellant,  that  the  train  was  in 
motion  when  Mrs.  Jackson  attempted  to  alight,  it  does  not  follow  that 
the  exception  should  have  been  sustained.    A  cause  of  action  was  stated. 

It  was  not  necessary  to  allege  or  prove  the  value  of  the  services  of 
the  wife.  They  could  be  inferred  by  the  jury  from  all  the  circumstances 
surrounding  her.  This  matter  has  been  fully  discussed  and  settled 
against  the  contention  of  appellant  in  a  number  of  cases.  (Gainesville, 
H.  &  W.  By.  Co.  v.  Lacv,  86  Texas,  244;  Missouri,  K.  &  T.  Bv.  Co. 
V.  Vance  (Texas  Civ.  App.,),  41  S.  W.  Bep.,  167.)  In  the  first  case 
Judge  Brown  said:  "The  term  service,  as  used  at  common  law  in  re- 
lation to  the  labor  performed  and  aid  rendered  by  a  wife,  does  not 
properly  represent  the  dignity  of  the  wife's  work  as  a  member  of  the 
matrimonial  partnership  in  Texas.  She  no  more  owes  service  to  the 
husband  than  he  to  her.  Her  duties  are  those  of  a  wife,  and  are  not  to 
be  valued  as  that  of  a  servant  or  hireling."  Such  being  the  case  no 
money  value  of  her  service  as  a  wife  should  be  alleged,  and  could  not 
in  most  instances  be  proved  if  alleged.  In  such  cases  the  assessment 
of  reasonable  compensation  must  be  confided  to  the  sound  discretion  and 
judgment  of  the  men  who  compose  the  jury. 

Under  the  same  assignment  of  error,  that  the  above  proposition  was 
submitted  under,  there  is  another  to  the  effect  that  the  wife  is  neither 
a  necessary  or  proper  party  in  this  suit  and  that  the  court  erred  in 
overruling  an  exception  on  that  ground.  This  proposition  has  nothing 
in  the  .assignment  upon  which  it  can  be  based,  and  if  it  had  could  not 
be  entertained  for  the  reason  that  appellant  presented  no  exception  to 
the  petition  on  the  ground  of  the  joinder  of  the  wife  with  the  husband 
in  the  suit.  Even  if  the  exception  had  been  presented  and  overruled, 
appellant  could  gain  no  advantage  from  it  unless  it  appeared  that  injury 
had  resulted  from  the  action  of  the  court.  (Galveston,  H.  &  S.  A.  By. 
Co.  V.  Baumgarten,  31  Texas  Civ.  App.,  253. 

The  court  did  not  err  in  excluding  the  evidence  of  L.  E.  Denman  to 
the  effect  that  in  his  opinion  the  train  stopped  long  enough,  at  the  time 
Mrs.  Jackson  was  hurt,  to  give  sufficient  time  for  all  passengers  to  alight. 
The  witness  was  a  boy  nineteen  years  of  age  and  was  not  shown  to  have 
l)een  such  an  expert  as  to  know  how  long  a  train  should  stop  to  allow 
passengers  to  alight.  He  testified  that  the  train  stopped  from  three  to 
three  and  a  half  minutes,  and  even  longer  than  it  usually  stopped  at 
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that  station,  and  it  was  for  the  jury  to  determine  whether  the  train 
had  stopped  a  suflBcient  time  to  allow  passengers  to  alight.  The  jury 
was  doubtless  better  prepared  to  decide  the  issue  than  the  witness.  The 
question  raised  has  been  directly  decided  by  this  court  adversely  to  ap- 
pellant's contention,  and  the  decision  was  approved  by  the  Supreme 
Court.  (Texas  &  P.  By.  Co.  v.  Lee,  21  Texas  Civ.  App.,  174,  51  S.  W. 
Sep.,  351.)  What  has  been  said  applies  with  equal  force  to  the  opinions 
of  different  passengers  on  the  train  to  the  effect  that  the  train  stopped 
long  enough  for  Mrs.  Jackson  to  get  off. 

The  testimony  of  Mrs.  Jackson  is  not  as  clear  as  might  be  desired  on 
the  question  as  to  whether  slfe  was  in  the  act  of  alighting  from  the 
train  when  the  sudden  start  was  made  or  whether  she  made  the  attempt 
to  get  off  after  the  train  had  started  and  was  in  motion.  It  may  be, 
however,  that  the  deduction  drawn  from  her  testimony  by  appellant  is 
the  correct  one  and  that  she  got  off  the  train  while  it  was  in  motion. 
While  this  may  be  true  it  does  not  follow  that  the  court  should  have 
instructed  the  jury  to  return  a  verdict  for  appellant  as  requested  by  it. 

The  rule  is  well  settled  in  Texas  that  in  the  absence  of  a  statute  pre- 
scribing that  certain  acts  are  unlawful  and  the  doing  of  which  would 
consequently  be  negligence,  the  question  of  negligence  must  be  submitted 
to  a  jury.  (Texas  &  P.  By.  Co.  v.  Murphy,  46  Texas,  356;  Galveston, 
H:  &  S.  A.  By.  Co.  V.  Smith,  59  Texas,  406;  Kansas  City  &  G.  S.  L. 
By.  Co.  V.  Dorough,  72  Texas,  108;  Houston  &  T.  C.  Bv.  Co.  v.  Stewart, 
14  Texas  Civ.  App.,  703,  37  S.  W.  Bep.,  770;  Born  v.  Bailway  (Tex. 
Civ.  App.),  39  S.  W.  Bep.,  170;  Missouri,  K.  &  T.  By.  Co.  of  T.  v. 
McBlree,  16  Texas  Civ.  App.,  182,  41  S.  W.  Bep.,  843.  As  said  in 
Bailway  v.  Smith,  supra:  "We  have  no  statute  which  makes  it  an  act 
of  negligence  to  get  off  a  moving  train,  and  it  would  be  error  for  the 
court  to  instruct  the  jury  that  such  act  constituted  negligence."  The 
court  properly  instructed  the  jury :  "If  you  find  that  on  the  occasion, 
when  the  plaintiff,  Mrs.  Jackson,  alighted  from  the  train  at  Slaydon,  if 
she  did  so,  the  train  was  in  motion,  and  you  find  that  it  was  negligence 
on  her  part  to  attempt  to  alight  therefrom  imder  such  circumstances, 
and  that  such  negligence  on  her  part  caused  or  proximately  contributed 
to  her  injuries,  if  die  was  injured,  you  will  find  for  the  defendant,  re- 
gardless of  whether  or  not  those  in  charge  of  the  train  were  negligent  in 
starting  the  train  when  it  was  started,  and  regardless  of  whether  or  not 
the  train  was  suddenly  started  without  warning.*' 

The  sixteenth  and  seventh  assignments  of  error  present  the  question 
as  to  whether  it  is  proper  to  submit  the  question  of- the  wife's  services 
in  the  absence  of  proof  placing  a  money  value  upon  them,  and  are  dis- 
posed of  by  what  is  hereinbefore  said  on  the  question. 

The  court  instructed  the  jury  that  if  the  train  stopped  a  reasonably 
sufficient  length  of  time,  at  Slayden,  to  enable  Mrs.  Jackson  to  alight 
in  safety,  by  the  exercise  of  ordinary  care,  they  should  find  for  appellant. 
It  was,  therefore,  unnecessary  to  repeat  practically  the  same  instruction 
in  a  charge  requested  by  appellant. 

It  appears  from  the  evidence  that  Mrs.  Jackson  was  injured  about 
two  years  before  the  trial,  that  her  hip,  knee  and  ankle  were  so  injured 
that  she  could  not  walk  without  the  aid  of  crutches,  that  the  muscles 
of  the  injured  leg  have  wasted  away  so  that  it  is  smaller  than  the  other 
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leg,  that  the  hip  joint  is  injured,  that  the  injuries  are  permanent,  that 
she  suffers  great  pain  from  her  injuries,  and  that  the  injuries  are  per- 
manent. We  are  not  prepared  to  hold  that  a  verdict  for  $4,200,  under 
the  circumstances,  is  excessive. 

The  remaining  assignments  of  error  attack  the  sufiSciency  of  the  evi- 
dence to  sustain  the  verdict  and  are  disposed  of  by  our  conclusions  of 
fact. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


International  &  Great  Northern  Bailway  Company  v.  James. 

Vanlandingham. 

Decided  February  1,  1905. 

1. — Railways — Negligence — Car  on  Main  Line. 

It  was  negligence  on  the  part  of  a  railway  to  permit  freight  cars  to 
stand  on  its  main  line  in  a  gravel  pit  without  sending  out  a  flagman  or 
providing  other  means  of  giving  warning  of  danger  to  approaching  trains, 
and  plaintiff,  an  engineer,  who  without  contributoxy  negligence  on  his  part 
ran  his  locomotive  into  the  cars  could  recover  for  injuries  received  thereby, 

2. — ^Harmless  Error — ^Undisputed  Fact — ^Failure  to  Charge  Existence  of. 

If  defendant  considered  the  evidence  such  as  to  indisputably  show  that 
there  was  a  bulletin  on  the  board  at  the  station  notifying  freight  engineers 
to  bring  tlieir  trains  to  a  full  stop  at  a  certain  gravel  pit,  where  the  collision 
occurred,  and  not  to  proceed  until  they  saw  that  the  track  was  clear,  it  should 
have  requested  a  charge  instructing  that  there  was  such  a  bulletin,  and  can  not 
complain  on  appeal  of  the  court's  failure  to  do  so,  the  main  charge  contain- 
ing no  affirmative  error. 

3. — Charge-— Duty  of  Servant  to  Examine  Bulletin  Board — Surrounding  Cir- 
cumstances. 
The  court  was  justified  in  not  assuming  that  it  was  the  duty  of  plaintiff 
to  examine  the  bulletin  board  and  in  instructing  the  jury  to  inquire  whether 
"under  all  the  facts  and  circumstances  in  evidence"  it  was  the  duty  of  plaintifT 
to  examine  the  bulletin  board,  it  appearing  from  the  evidence  that  plaintiff 
had  been  taken  off  his  regular  division  and  put  on  one  with  which  he  was 
unfamiliar,  that  no  time  card  was  given  him,  as  should  have  been  done, 
and  that  w^hen  he  Reached  the  station  where  he  should  have  received  orders 
he  searched  for  a  bulletin  board  but  found  none. 

4. — Same— Same. 

It  was  not  error  to  instruct  the  jury  that  in  order  to  find  for  defendant 
they  must  find  that  if  plaintiff  had  examined  the  bulletin  board  he  would 
have  been  notified  not  to  proceed  until  he  saw  that  everything  was  clear, 
since  plaintiff  was  a  stranger  to  the  road  and  had  no  time  card  furnished 
him,  and  if  he  had  read  that  all  freight  trains  will  come  to  a  full  stop 
where  the  steam  shovel  is  working,  three  and  a  half  toiiles  north  of  H.  it 
would  have  given  him  no  information  as  he  did  not  know  where  H.  was. 

5. — Contributory  Negligence — ^Failure  to  Examine  Bulletins — Question  of  Fact. 
It  appearing  from  the  evidence  that  train  order  bulletins  at  a  station 
were  kept  in  "clips"  behind  a  door,  that  there  were  a  great  number  of  them 
in  the  clips  with  no  system  of  arrangement,  that  plaintiff  was  a  new  engineer 
on  that  division  and  had  had  no  time  card  furnished  him  and  had  not  been 
told  that  there  would  probably  be  cars  on  the  main  line  at  a  certain  gravel 
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pit,  the  question  whether  plaintiff  was   guilty  of  contributory   negligence  in 
not  examining  the  bulletins  was  one  for  the  jury. 

6. — Same— Charge — Surrounding  Circumstances. 

There  is  nothing  misleading  or  confusing  in  a  charge  instructing  the 
jury  to  consider  and  look  to  all  the  surrounding  facts  and  circumstances  in 
evidence  and  from  them  determine  whether  or  not  plaintiff  acted  as  a  person 
of  ordinary  prudence  would  have  acted  under  the  same  or  similar  circum- 
stances. 

7. — ^Bnlet  of  Court — ^Brief — ^Assignment  of  Error. 

The  statement  under  a  proposition  should  contain  the  charge  of  which 
complaint  is  made,  or  the  substance  thereof,  and  a  reference  to  the  record 
for  verification;  a  reference  to  the  record  alone  is  not  sufficient. 

8. — ^Habitual  Disregard  of  Bale — ^Requested  Charge  on  Issae  not  Raised. 

The  court  properly  refused  a  special  charge  embodying  the  proposition 
that  an  employe  is  not  justified  in  disobeying  a  rule  unless  other  employes 
habitually  disobey  it,  plaintiff's  contention  being  that  no  such  bulletin  was 
brought  to  his  notice,  not  that  he  had  the  right  to  disregard  the  rule  as  to 
reading  bulletins  because  other  engineers  did  so. 

9. — ^Improper  Admission  of  Evidenoe-— Withdrawal  by  Charge. 

Where  plaintiff,  an  engineer  running  on  a  new  division,  did  not  rely, 
as  ground  for  recovery,  upon  the  failure  of  one  on  the  engine  as  a  pilot 
to  notify  him  that  the  train  was  approaching  a  gravel  pit  where  cars  were 
liable  to  be  on  the  main  line,  evidence  on  this  subject  might  have  been 
excluded  if  defendant  had  objected  to  its  admission,  but  not  having  done  so, 
it  was  not  entitled  to  have  the  evidence  withdrawn  by  a  charge  instructing 
the  jury  not  to  consider  the  negligence,  if  any,  of  the  pilot  in  not  warning 
plaintiff  of  the  danger. 

10. — ^Verdiet — ^Damages  for  Personal  Injuries. 

A  verdict  of  $25,000  held  not  excessive  as  compensation  for  injuries  to  a 
man  thirty-eight  years  old  and  earning  from  $140  to  $160  per  month,  the 
injuries  affecting  his  eyesight,  heart,  kidneys  and  bladder,  causing  intense 
suffering  and  loss  of  weight  and  necessitating  the  use  of  crutches  in  walking. 

ON  MOTION  FOB  REHEABING. 

11. — ^ProTlnoe  of  Jury — Question  of  Fact. 

It  is  the  province  of  the  jury  to  pass  upon  the  credibility  of  witnesses 
and  the  Appellate  Court  will  not  interfere  with  their  disposition  of  a  controverted 
issue  of  fact. 

12. — ^Train  Order  Bulletins — ^Duty  of  Employes  to  Uead. 

Employes  of  a  railroad  can  not  be  held  responsible  for  not  reading  train 
order  bulletins  where  they  were  not  placed  where  they  could  be  seen. 

18. — ^Negligence. 

The  stopping  of  a  work  train  on  the  main  line  without  sending  back 
a  flagman,  the  failure  to  have  train  order  bulletins  where  they  could  be  seen 
and  in  systematic  order,  the  failure  to  give  plaintiff,  a  new  engineer  on  that 
division,  orders  conveying  knowledge  of  what  the  bulletins  contained  and  the 
failure  to  warn  him  of  a  particular  obstruction  on  the  tracks,  were  all  acts 
in  violation  of  rules  of  the  railw^ay  and  negligence. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
J.  L.  Camp. 

HicJes  &  Hicks,  for  appellant. — 1.  It  is  error  for  the  court  to  submit 
for  determination  by  the  jury  a  fact  upon  which  there  is  no  conflict  in 
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the  evidence  and  which  is  established  by  the  uncontradicted  evidence  in 
the  case.  Texas  &  P.  Ry.  Co.  v.  Moore,  27  S.  W.  Rep.,  962 ;  Western 
Union  Tel.  Co.  v.  Burgess,  60  S.  W.  Rep.,  1023;  Hemdon  v.  Vick,  46 
S.  W.  Rep.,  852;  Fayssoux  v.  Kendall  County,  65  S.  W.  Rep.,  583; 
Bailey  v.  Mickle,  45  S.  W.  Rep.,  949;  International  &  Q.  K  Ry.  Co.  v. 
Stewart,  57  Texas,  166. 

2.  The  court  erred  in  giving  to  the  jury  the  following  paragraph 
of  its  main  charge,  to-wit :  "and  if  you  further  believe  from  the  evidence 
that  such  failure  to  examine  the  bulletin  board  was,  under  all  the  facts 
and  circumstances  in  evidence  before  you,  negligence,'*  in  that  there 
are  no  facts  or  circumstances  in  evidence  relieving  said  plaintiff  of  the 
duty  to  examine  said  bulletin  board,  and  no  facts  authorizinff  the  giv- 
ing of  said  portion  of  said  main  charge.  San  Antonio  &  A.  P.  Ky. 
Co.  V.  Wallace,  76  Texas,  639 ;  Louisville  &  N.  Ry.  v.  Wilson,  12  S.  W. 
Rep.,  720;  Schaub  v.  Hannibal  &  St.  Joe  Ry.,  16  S.  W.  Rep.,  924; 
East  Tennessee,  V.  &  Q.  Ry.  v.  Kane,  22  L.  Rep.  Ann.,  316;  Elliott 
V.  Railway,  150  TJ.  S.,  245;  Railway  Co.  v.  Brown,  95  Texas,  2. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. — It  is  true  that  the 
verdict  is  large,  but  that  is  not  the  criterion  by  which  to  test  its  excessive- 
ness.  To  that  suggestion  we  answer  that  the  damages  are  large,  and, 
unless  the  court  simply  considers  the  size  of  the  verdict,  and  refuses 
to  consider  the  evidence  going  to  show  the  extent  of  the  damages,  the 
verdict  can  not  be  held  excessive.  The  testimony  shows  that  prior 
to  his  injuries,  Vanlandingham  was  a  splendid  physical  specimen,  tall, 
well  proportioned  and  weighing  220  pounds.  From  this  admirable  con- 
dition he  has  been  brought  dow^n  to  a  weight  of  147  pounds.  It  ia  prob- 
able that  a  man  in  a  more  pitiable  condition  was  never  brought  into 
the  courthouse.  His  condition  was  such  that  his  friends  could  not 
recognize  him.  Defendant's  witness.  Honey,  testified:  **I  know  him 
personally.  I  don't  know  that  I  have  seen  the  plaintiff  yet.''  Being 
►  told  to  look  around  the  court  room  and  see  if  he  can  find  the  plaintiff, 
he  *  answered :  "No,  I  don't  recognize  him.  That  man  (indicating 
plaintiff)  don't  look  like  the  Vanlandingham  whom  I  knew.**  Dr. 
Hines  caused  plaintiff  to  attempt  to  walk  before  the  jury,  and  they  be- 
held his  pitiful  condition  and  his  method  of  trying  to  walk.  For  eight 
days  this  wretched  man  sat  before  the  jury  and  they  had  an  absolute 
ocular  demonstration  of  his  terrible  condition.  The  plaintiff  was  a  liv- 
ing witness  before  the  jury;  his  dumb  afflictions  spoke  louder  and  more 
truly  than  words.  The  jury  saw  what  this  court  can  not  see,  and,  there- 
fore, were  in  a  position  to  more  accurately  estimate  the  plaintiff's  real 
condition.  The  jury  having  had  so  much  more  evidence  before  it  than 
this  court  has,  how  can  this  court  logically  hold,  as  a  matter  of  law,  that 
they  were  governed  by  passion  and  prejudice  in  rendering  their  verdict? 
It  has  often  been  held  that  what  the  jury  see,  and  what  is  illustrated  to 
them  at  the  trial,  is  as  much  a  part  of  the  evidence  as  that  which  is 
spoken  by  witnesses.    12  Am.  and  Eng.  Ency.  of  Law,  p.  367. 

FLY,  Associate  Justice. — This  is  an  appeal  from  a  judgment  for 
$25,000  obtained  by  appellee  against  appellant,  it  being  alleged  in  the 
petitions  that  appeUee  had  received  personal  injuries  through  the  negli- 
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gence  of  appellant  in  permitting  a  number  of  cars  to  stand  on  its  main 
line,  over  which  appellee,  as  engineer,  was  running  a  train,  and  in  not 
having  a  flagman  out  to  warn  him  of  the  situation  of  the  ears,  or  in 
some  way  notify  him  of  the  danger,  and  through  such  negligence  appellee 
ran  his  locomotive  into  the  cars  and  was  injured. 

We  find  that  appellant  was  guilty  of  negligence  in  having  freight  cars 
on  its  main  line  in  a  gravel  pit  near  Hallsburg,  and  in  not  protecting 
the  train  on  which  appellee  was  engineer  by  sending  out  a  flagman,  or 
in  some  way  notifying  appellee  that  the  .cars  were  on  the  track.  That, 
through  such  negligence,  the  locomotive,  under  charge  of  appellee,  ran 
into  the  cars  and  seriously  and  permanently  injured  him.  We  flnd  that 
he  was  not  guilty  of  contributory  negligence. 

Tbere  is  no  merit  in  the  first  assignment  of  error.  The  complaint  is 
that  the  court  did  not  instruct  the  jury  that  there  was  a  bulletin  on  the 
board  at  Marlin  notifying  engineers  in  charge  of  freight  trains  to  bring 
their  trains  to  a  full  stop  where  the  steam  shovel  was  working,  three  and 
a  half  piles  north  of  Hallsburg,  and  not  to  proceed  until  they  saw  that 
the  track  was  clear.  This  question  was  fully  passed  upon  by  this  court 
in  the  case  of  Galveston,  H.  &  S.  A.  By.  Co.  v.  Pendleton  (30  Texas 
Civ.  App.,  431,  70  S.  W.  Bep.,  996),  and  it  was  held:  "There  is  no  af- 
firmative error  in  the  charge;  it  merely  failed  to  withdraw  a  fact  from 
the  jury  which  appellant  claims  was  established  as  a  matter  of  law.  If 
appellant  deemed  that  the  evidence  was  such  as  warranted  its  withdrawal, 
as  an  issue  of  fact,  from  the  jury,  it  should  have,  by  a  special  charge,  re- 
quested the  court  to  do  so.  Having  failed  to  do  this,  the  main  charge 
being  a  correct  enunciation  of  the  law,  it  is  in  no  attitude  to  complain.^' 
Appellant  asked  no  special  charge  giving  its  view  of  the  testimony,  and 
is,  therefore,  in  no  position  to  complain.  The  evidence  also  raises  a 
doubt  as  to  whether  there  was  a  bulletin  board  at  Marlin,  and  as  to  the 
existence  of  any  bulletin  of  the  purport  claimed  by  appellant. 

The  second  assignment  of  error  attacks  the  charge  of  the  court  be- 
cause the  court  did  not  assume  that  it  was  the  duty  of  appellee  to  ex- 
amine the  bulletin  board,  and  because  it  led  the  jury  to  believe  that 
there  might  be  "facts  and  circunfistances"  in  evidence  before  the  jury 
that  would  exonerate  appellee  from  examining  the  board.  What  has  been 
said  in  connection  with  the  first  assignment  of  error  applies  with  equal 
force  to  this.  The  facts  in  the  case  show  that  appellee  had  been  taken 
from  his  regular  division  and  sent  out  on  a  run  on  a  division  of  the  rail- 
road with  which  he  was  not  acquainted;  that  no  time-card  was  given 
him,  as  should  have  been  done,  and  that  when  he  reached  Marlin,  after 
midnight,  he  searched  the  room  for  a  bulletin  board,  and  found  none. 
There  was  testimony  tending  to  show  that  when  an  engineer  was  sent 
over  a  part  of  tlie  railroad  with  which  he  was  not  acquainted,  that  orders 
should  be  given  informing  him  of  his  duties.  The  court  did  not  err, 
therefore,  in  instructing  the  jury  to  inquire  as  to  whether,  "under  all  the 
facts  and  circumstances  in  evidence,'^  it  was  the  duty  of  appellee  to  ex- 
amine the  bulletin  board. 

It  was  not  error  to  instruct  the  jury  that,  in  order  to  find  for  appellant, 
they  must  find  that  if  appellee  had  examined  the  bulletin  board  he  would 
have  been  notified  not  to  proceed  until  "he  saw  that  everything  was  clear. 
Vol.  XXXVIII.  Civil— 14. 
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Appellee  was  a  stranger  to  the  road,  and  had  no  time-card  furnished  him, 
and  if  he  had  read  that  "all  freight  trains  will  come  to  a  full  stop  where 
the  steam  shovel  is  working,  three  and  a  half  miles  north  of  Hallsburg,'* 
it  would  have  given  him  no  infonnation  as  to  where  he  ought  to  stop. 
He  knew  nothing  of  where  Hallsburg  was,  and  notice  to  stop  three  and 
a  half  miles  from  Hallsburg  could  convey  no  information  to  him. 

It  was  in  evidence  that  bulletins  at  Marlin  were  kept  in  clips,  and 
that  there  were  a  great  number  of  them  in  the  clips,  and  that  no  system 
was  used  in  arranging  them,  and  it  was  therefore  not  error  to  submit 
to  the  jury  as  to  whether  it  was  negligence  on  the  part  of  appellee  not  to 
examine  the  bulletins. 

The  fifth  assignment  of  error  is  obscure  as  to  the  ground  on  which 
it  attacks  the  charge,  and  it  is  not  followed  by  any  proposition  elucidate 
ing  it.  It  should  not  be  considered.  We  will  say,  however,  that  the 
charge  was  not  affirmatively  wrong  in  charging  that  more  should  be 
found  by  the  jury  than  was  necessary  to  justify  a  verdict  for  appellant 
Appellant  asked  no  special  charges  restricting  the  charge  of  the  court 
(Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hill,  95  Texas,  629.) 

There  is  nothing  "misleading  or  confusing,^*  as  contended  through 
propositions  under  the  sixth  assignment  of  error,  in  the  charge  of  the 
court  which  instructed  the  jury  "to  consider  and  look  at  all  the  sur- 
rounding facts  and  circumstances  in  evidence  before  you,  and  from  them 
determine  whether  or  not  the  plaintiff  acted  as  a  person  of  ordinary  pru- 
dence would  have  acted  under  the  same  or  similar  circumstances.^'  There 
was  no  other  way  to  determine  whether  appellee  was  guilty  of  contribu- 
tory negligence  except  by  a  consideration  of  the  facts  and  circumstances 
in  evidence,  and  surely  to  so  tell  the  jury  could  not  have  misled  or  con- 
fused them.  It  is  admitted  that  the  charge  states  a  correct  proposition 
of  law,  and,  if  appellant  desired  any  elucidation  of  it,  a  special  charge 
should  have  been  asked. 

The  seventh  assignment  of  error  complains  of  the  refusal  to  give  a 
certain  special  charge,  but  what  it  is  does  not  appear  in  the  brief,  but 
this  court  is  referred  to  a  certain  page  of  the  transcript  for  the  special 
charge.  This  is  a  failure  to  comply  with  the  plain  requirements  of  the 
rule,  and  it  is  not  incumbent  on  this  court  to  search  the  record  to  ascer- 
tain what  the  charge  was  that  appellant  desired  given.  The  statement 
under  a  proposition  should  contain  the  charge  of  which  complaint  is 
made,  or  the  substance  of  it,  and  a  reference  to  the  record  for  verifica- 
tion. A  reference  to  the  transcript  merely  is  not  sufficient.  (Johnson  v. 
Lyford,  9  Texas  Civ.  App.,  90,  29  S.  W.  Rep.,  57;  Laing  v.  Hanson,  36 
S.  W.  Rep.,  116.)  However,  it  may  be  said  that  the  question  of  the 
rapid  rate  of  speed  at  which  appellee  was  running  his  train  when  tlie 
collision  took  place  is  fully  presented  in  the  general  charge,  and  it  was 
not  error  to  refuse  a  special  charge  on  the  same  subject. 

This  court  is  asked,  through  the  ninth  assignment,  to  hold  that  the 
trial  court  erred  in  not  giving  a  special  charge  embodying  the  proposi- 
tion that  an  employe  is  not  justified  in  disobeying  a  rule  unless  other 
employes  habitually  disregard  it.  It  was  not  claimed  by  appellee  that 
he  had  the  right  to  violate  the  rule  as  to  reading  the  bulletins  at  stations 
because  other  engineers  violated  it,  but  his  contention  was  that  no  such 
bulletin  was  brought  to  his  notice,  although  he  looked  for  it  at  Marlin. 
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The  court  asBumed  in  the  charge  that  the  rule  as  to  engineers  reading 
bulletins  at  starting  points,  as  well  as  intennediate  stations,  was  in  effect. 
Appellant  asserts  that  there  was  no  evidence  that  the  rule  did  not  exist, 
or  that  it  was  habitually  violated,  and  yet  the  complaint  is  made  that  an 
issue  not  supported  by  the  fact  was  withheld  from  the  jury.  There  is 
no  force  in  the  contention  that  the  issue  had  already  been  submitted  by 
the  court  to  the  jury.    No  such  issue  was  submitted. 

Appellant  requested  the  following  charge,  which  was  refused:  'TTou 
are  instructed  that  plaintiff  does  not  charge  defendant  with  negligence 
upon  the  ground,  if  any,  that  the  brakeman,  George  Noble,  failed  to 
notify  him  of  the  location  of  the  gravel  pit,  and  you  can  not  find  de- 
fendant liable  upon  such  ground,  if  any,  even  if  you  should  find  that 
Noble  should  have  notified,  or  sooner  notified  plaintiff  of  the  location  of 
the  pit."  Appellant  states  in  its  brief  that  appellee  did  not  rely  upon 
the  failure  of  Noble,  who  was  on  the  engine  as  a  pilot,  to  notify  him  that 
the  train  was  approaching  the  gravel  pit,  and  yet  the  attempt  is  made 
to  withdraw  an  issue  not  made  by  the  special  charge.  If  such  issue  was 
not  raised  by  the  pleadings,  evidence  on  the  subject  would  doubtless  have 
been  excluded  if  appellant  had  interposed  an  objection.  It  did  not  do  so, 
but  sought  to  eliminate  it  by  a  charge.  However,  we  think  the  evidence 
was  admissible  under  the  pleading  on  the  question  of  contributory  negli- 
gence, if  on  no  other,  and  that  the  charge  was  properly  refused. 

The  testimony  indicates  that  no  board  for  bulletins  was  kept  in  Mar- 
lin,  where  it  is  contended  appellee  should  have  read  the  bulletin  as  to 
stopping  at  the  gravel  pit,  but  that  the  bulletins  were  held  in  what  are 
called  "clips,**  and  that  they  were  placed  behind  a  door.  They  were 
movable,  and  likely  to  be  found  at  different  places.  Several  of  the  em- 
ployes of  appellant  had  never  seen  the  bulletin  as  to  the  gravel  pit,  nor 
even  heard  of  it.  Appellee  was  a  new  hand  on  that  division  of  the  road 
and  knew  nothing  of  the  bulletin.  He  searched  for  the  bulletin  board 
but  could  not  find  it.  He  had  not  been  furnished  a  time-card.  Although 
a  new  hand,  and  known  by  the  employes  of  appellant  at  Marlin  to  be  so, 
the  bulletin  was  not  shown  him,  and  he  was  not  told  that  cars  would 
probably  be  on  the  main  track  at  a  gravel  pit  near  Hallsburg.  His  con- 
ductor did  not  mention  it  to  him,  nor  did  Noble,  who  was  riding  on  the 
engine  with  him  as  a  pilot.  The  question  as  to  whether  appellee  was 
guilty  of  contributory  negligence  was  not  one  of  law,  but  one  of  fact,  to 
be  determined  by  the  jury.  The  facts  were  sufficient  upon  which  to  base 
a  finding  that  appellee  was  not  guilty  of  contributory  negligence. 

The  facts  show  that  before  the  injury  appellee  was  a  strong  and 
healthy  man,  weighing  two  hundred  and  twenty-five  pounds,  and  that 
afterwards  he  was  a  physical  wreck  weighing  only  one  hundred  and  forty- 
seven  pounds.  His  sufferings  were  intense,  and  up  to  the  time  of  the 
trial  he  could  not  sleep  in  a  reclining  position.  His  eyesight  is  greatly 
impaired  and  he  can  not  walk  without  crutches.  His  spine  is  injured, 
and  his  heart,  kidneys  and  bladder  are  badly  affected.  When  hurt  ap- 
pellee was  thirty-eight  years  old,  and  was  earning  from  $140  to  $160  a 
month.  While  the  verdict  for  $25,000  is  a  large  one,  we  do  not  think, 
under  the  facts  of  this  case,  that  it  is  excessive. 

Affirmed. 

The  judgment  is  aflBmjed, 
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ON  MOTION  FOB  REHEABING. 

Appellant  insists  that  the  record  does  not  show  that  appellee  did  not 
have  a  time-card.  Appellee  swore :  "I  had  no  time-table  at  all.  Time- 
table number  20  went  into  effect  on  the  14th  day  of  September,  1902,  a 
couple  of  days  before  the  accident  happened.  I  did  not  receive  and  re- 
ceipt for  time-table  number  20  at  Lewis.  I  asked  the  operator  for  a 
time-table  at  Lewis,  and  he  said  he  only  had  one^  and  he  had  none  to 
give  away,  and  I  informed  him  that  I  had  no  time-card.  It  was  just  like 
running  in  the  dark.  ...  I  pulled  out  of  Marlin  without  any  time- 
card.  I  asked  for  a  time-card  at  Marlin  and  the  dispatcher  told  me  they 
were  all  locked  up.^'  The  time-card  received  at  Mart  was  one  that  had 
been  superseded  by  time-card  number  20.  But  appellant  contends  that 
this  court  should  reject  that  testimony  and  take  the  evidence  of  its  wit- 
ness to  the  effect  that  appellee  did  have  the  time-card.  This  court  is  in 
no  position,  if  it  had  the  authority,  to  pass  upon  the  credibility  of  wit- 
nesses ;  that  was  the  peculiar  province  of  the  jury,  which  saw  proper  to 
credit  the  testimony  of  appellee's  witnesses  rather  than  that  of  the  wit- 
nesses for  appellant. 

In  regard  to  the  bulletin  board  at  Marlin,  appellee  swore:  **There 
were  no  bulletins  in  my  sight.  ...  I  searched  the  room.**  Others 
swore  that  they  never  saw  the  bulletin  in  question  until  after  the  wreck. 
It  would  not  matter  how  many  rules  appellant  may  have  had  requiring 
its  employes  to  read  bulletins,  still,  if  it  did  not  place  its  bulletins  where 
the  employes  could  see  them,  they  should  not  be  held  responsible  for  not 
reading  them.  The  orders  or  bulletins  of  appellant  can  not  be  made, 
like  the  laws  of  Caligula,  binding,  although  concealed,  so  that  they  could 
not  be  scrutinized.  The  evidence  raised  a  question  as  to  whether  there 
was  any  bulletin  board  at  Marlin,  and  the  court  very  properly  did  not 
assume  the  existence  of  one  at  that  place. 

Under  the  requirements  of  a  rule  of  appellant,  no  train  should  be 
stopped  on  the  main  line  except  a  regular  passenger  train,  without  a 
flagman  being  sent  back  at  once.  That  rule  was  totally  disregarded  by 
the  work  train  into  which  appellee  ran  the  locomotive,  on  which  tie  was 
the  engineer,  and  at  a  place  where  there  was  a  curve  in  the  railroad. 

It  was  in  proof  that  bulletins  had  been  accumulating  in  the  clips  at 
Marlin  for  several  months,  and  Hume,  a  division  superintendent,  swore 
that  it  was  customary  to  put  new  bulletins  on  last,  or,  as  we  understand 
it,  on  top.  It  was  also  in  evidence  that  there  was  a  rule  requiring  dis- 
patchers to  give  new  men  on  the  road  orders  conveying  knowledge  of 
what  is  in  the  bulletin,  and  that  where  there  is  an  obstruction  on  the 
track  a  train  order  should  be  given  telling  him  to  guard  against  the  par- 
ticular obstruction.  These  rules  were  disregarded  in  the  case  of  appellee. 

Every  issue  made  by  the  pleadings  and  evidence  was  fairly  submitted 
by  the  court  to  the  jury,  and  the  only  complaints  urged  with  any  degree 
of  seeming  confidence  are,  that  the  court  did  not  assume  that  appellant 
had  proved  certain  matters,  on  the  ground  that  those  matters  were  un- 
controverted.    None  of  them  was  uncontroverted. 

The  motion  for  rehearing  is  overruled. 

Overruled, 

Writ  of  error  refused. 
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V.  BiELA  V.  Anna  Urbakcztk. 

Decided  Febnuiiy  1,  1900. 

1.— Ceatnot  of  XUriaffe— BeduetioA— Daauget. 

Where  the  action  is  for  breach  of  a  contract  of  marriage,  evidenee  of 
deduction  and  the  birth  of  a  child  maj  be  considered  in  estimating  the 
damages,  but  the  action  is  one  upon  contract,  not  tort. 


-IHieharge  Im  Bankntplo^  m  Bar. 
A  claim  for  damages  arising  from  breach  of  a  contract  of  marriage  is 
one  cognizable  in  bankruptcy  proceedings  and  subject  to  be  barred  by  a  dis- 
charge. 


A  discharge  in  bankruptcr  is  no  release  of  such  claim  unless  the  claim 
has  been  scheduled  by  the  bankrupt  or  unless  the  creditor  had  notice  or  actual 
knowledge  of  the  bankruptcy  proceedings,  and  a  plea  of  discharge  should  so 
allele. 

Appeal  from  the  District  Court  of  Karnes.  Tried  below  before  Hon. 
James  G.  Wilson. 

M.  B.  Little,  for  appellant. 
J.  C.  Ooode,  for  appellee. 

JAMES,  Chief  Justice. — This  is  an  action  upon  a  breach  of  con- 
tract of  marriage,  and,  among  other  elements  of  damages  alleged,  was 
plaintifiPs  seduction  by  defendant  and  the  birth  of  a  child. 

The  petition  in  this  case  sufficiently  stated  a  cause  of  action,  and  the 
special  demurrer  was  properly  overruled. 

Defendant  interposed  by  plea  a  discharge  in  bankruptcy,  and  this  plea 
was  stricken  out  on  a  general  motion  for  that  purpose.  The  plea  reads : 
"Defendant  says  that  plaintiflE  ought  not  to  recover  in  this  suit  for  the 
following,  reasons :  That,  since  the  alleged  breach  of  contract  of  mar- 
riage, and  since  the  institution  of  this  suit,  defendant  says  that  on  the 
28tii  day  of  May,  1903,  he  was  adjudged  to  be  a  bankrupt  by  the  Dis- 
trict Court  of  the  United  States  of  America ;  that  on  the  9th  day  of  May, 
1904,  he  was  granted  a  discharge  from  all  debts  which  the  court  had 
power  to  grant;  that  the  claim  of  plaintiff  was  sucli  a  demand  as  a  dis-^ 
charge  would  relieve  defendant  from  any  further  liability,  and  defendant 
here  pleads  his  discharge  in  bankruptcy  in  bar  of  plaintiff's  right  to  re- 
cover in  this  suit" 

The  character  of  the  demand  was  an  action  upon  a  breach  of  contract, 
there  being  no  action  allowed  the  seduced  party  for  seduction.  The  se- 
duction and  birth  of  a  child  are  simply  allowed  to  figure  as  elements  of 
damage  in  a  suit  for  breach  of  a  contract  of  marriage.  (Daggett  v. 
Wallace,  75  Texas,  352.) 

This  was  in  no  sense  an  action  upon  a  tort,  but  essentially  a  demand 
arising  upon  a  contract.  The  fact  that  the  demand  was  an  unliquidated 
one  did  not  prevent  its  being  proved  in  a  bankruptcy  proceeding,  as  the 
Bankrupt  Act  provides  for  the  ascertainment  and  liquidation  of  such 
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character  of  claims.  We  think  it  clear  that  the  present  demand  was  one 
cognizable  in  the  bankruptcy  proceeding,  and  subject  to  be  barred  by  a 
discharge. 

The  reason  for  this  view  is  so  clearly  stated  in  Disler  v.  McCanley 
(73  N.  Y.  Supp.,  270)  that  we  are  relieved  thereby  from  any  discussion 
of  that  particular  subject. 

The  plea  was,  however,  not  sufBcient  as  a  bar  for  a  different  reason. 
Section  17  of  the  bankruptcy  law  reads:  "A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts  except  such  as 
.  .  .  have  not  been  duly  scheduled  in  time  for  proof  and  allowance, 
with  the*  name  of  the  creditor,  if  known  to  the  bankrupt,  unless  such 
creditor  had  notice  or  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy." 

From  this  it  is  evident  that  the  discharge  is  no  release  unless  the  par- 
ticular claim  had  been  scheduled  by  the  bankrupt,  or  unless  the  creditor 
had  notice  or  actual  knowledge  of  the  bankruptcy  proceedings.  By  the 
terms  of  the  Bankruptcy  Act  a  discharge  would  be  without  effect  upon 
claims  not  scheduled  and  where  the  creditor  had  no  notice  or  knowledge 
of  the  proceedings.  Therefore,  in  order  to  state  a  case  of  discharge  in 
bankruptcy  as  to  the  claim  against  which  it  is  pleaded  as  a  release,  it 
seems  to  us  that  it  was  essential  for  the  plea  to  allege  that  the  claim  was 
scheduled,  or  that  the  claimant  had  knowledge  of  the  bankruptcy  pro- 
ceedings, otherwise  the  discharge,  by  the  very  terms  of  the  Act,  was  with- 
out any  effect  upon  the  claim.  As  was  said  by  the  Supreme  Court  of  Ver- 
mont, in  Bailey  v.  Gleason  (56  Atl.  Rep.,  637) :  "To  give  the  discharge 
effect,  as  to  the  claim  in  suit,  it  must  appear  not  only  that  the  debt  was 
provable,  but  that  it  was  duly  scheduled  by  the  debtor,  or  that  the  cred- 
itor had  knowledge  of  the  proceedings.  It  is  this  which  gives  the  court 
jurisdiction  of  the  particular  creditor,  and  makes  its  discharge  a  dis- 
charge of  the  claim.  The  ordinary  presumptions  of  regularity  do  not 
touch  him,  for,  unless  named  in  the  schedule,  he  is  unknown  to  the  pro- 
ceedings. Unless  connected  with  the  proceedings  by  the  schedule,  or  by 
knowledge  of  them,  there  is  no  discharge  as  to  him.  So,  in  pleading  the 
discharge  in  bar  of  his  claim,  there  must  be  an  allegation  of  that  which 
makes  the  discharge  effective  against  him." 

Therefore  we  conclude  that  the  ruling  of  the  court,  striking  out  the 
plea,  was  correct. 

This  disposes  of  the  points  made  by  appellant,  and  the  judgment  is 
aflBrmed. 

Affirmed. 


San  Antonio  Foundry  Company  v.  Tom  A.  Dribh. 

Decided  February  1,   1005. 

1. — ^Negligence— Unsafe  Premises — Master  and  Servant. 

It  was  negligence  on  the  part  of  defendant  to  dig  a  hole  in  a  pathway 
in  its  foundry  used  by  its  employes,  without  warning  them  of  its  existence, 
and  plaintiff,  who  with  another  was  carrying  a  ladle  of  molten  metal  without 
knowledge  that  the  hole  had  been  dug,  could  recover  for  injuries  sustained 
in  stepping  into  the  hole  and  overturning  the  metal  on  himself. 
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S. — Keature  of  Bamagea — ^Earning  Capacity — ^Evideiioe. 

In  an  action  for  damages  for  personal  injuries  permanently  impairing 
plaintiff's  earning  capacity,  testimony  as  to  what  he  earned  at  different  times 
and  places  and  from  different  employers  was  competent. 

S. — ^LeadiiLg  Question — ^Haimlest  Error. 

A  question  propounded  a  witness,  though  leading,  held  not  to  have  preju- 
diced complainant,  where  it  brought  out  only  testimony  which  had  previously 
been  given. 

4. — ^Vew  Trial — ^Newly  Biioovered  Evidenoe— Btenographer't  Votet. 

Where  a  witness  for  appellant  was  sought  to  be  impeached  by  testimony 
that  he  swore  differently  on  a  former  trial  of  the  case,  the  stenographic  notes 
taken  at  the  former  trial  were  not  newly  discovered  evidence  which  would  require 
a  new  trial,  it  appearing  that  their  existence  was  known  during  the  progress 
of  the  trial  and  that  an  effort  was  made  to  have  them  produced  but  they 
could  not  be  found  and  no  application  for  postponement  to  obtain  the  pres- 
ence of  the  stenographer  having  been  made. 

5. — Charge— Assuming  Facts. 

Charge  upon  plaintiffs  right  to  recover  for  injuries  received  by  stepping 
into  a  hole  in  a  path  established  by  defendant  for  the  use  of  its  employes, 
held  not  objectionable  as  assuming  that  defendant  had  established  the  path 
for  the  use  of  its  employes. 

6. — Same— Assumed  Risk — Contributory  Vegligence. 

Charge  upon  assumed  risk  and  contributory  negligence  held  to  fully  pre- 
sent the  is9ue8  raised  and  to  justify  the  refusal  of  special  requested  charges. 

7. — ^Brief — ^Assignments  of  Error — ^Propositions — ^Bules  of  Court. 

Under  the  rules  of  the  Courts  of  Civil  Appeals,  propositions  under  one 
assignment   of   error   will   not    be    considered    as    propositions    under    another. 

8. — ^Kaster  and  Servant — Dangerous  Premises — ^Ihity  to  Warn  Servant. 

Where  the  master  dug  a  hole  in  a  pathway  habitually  used  by  a  servant 
in  the  discharge  of  his  duty,  it  was  incumbent  upon  the  master  to  apprise 
the  servant  of  such  fact. 

9. — Same— Assumed  Risk. 

The  servant  assumes  such  risks  as  arise  from  the  employer's  manner  of 
carrying  on  his  business  and  the '  character  of  instrumentalities  adopted  by 
him,  but  when  an  extraordinary  risk  is  created  through  the  acts  of  the  master, 
the  servant  can  not  be  held  to  have  assumed  it  unless  he  knew  or  ought  to 
have  known  of  its  existence. 

10. — ^Assumed  Risk — Dangerous  Premises. 

A  servant  does  not  assume  the  danger  arising  from  the  failure  of  the 
master  to  exercise  reasonable  care  in  providing  a  safe  place  in  which  to 
work,  unless  the  danger  is  so  obvious  as  to  charge  him  with  knowledge  of  its 
existence. 

11. — Same. 

Although  plaintiff  knew  of  and  assumed  the  risk  arising  from  «iigging 
boles,  in  which  to  set  ladles,  in  th^  sand  floor  of  the  foundry,  outside  of  the 
regular  gangways  left  for  the  movement  of  the  workmen,  he  can  not  be 
held  to  have  assumed  the  risk  from  holes  dug  in  an  unusual  place  in  a  gang- 
way unless  he  was  chargeable  with  knowledge  of  its  existence. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
Edward  Dwyer. 

Keller  &  Keller,  for  appellant. — 1.    The  court  erred  in  allowing  plain- 
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tiflf,  over  defendant's  objections,  to  testify  as  to  what  he  had  earned  as 
wages  at  other  times  and  places  than  at  or  about  the  time  he  was  hurt ; 
said  testimony  being  too  remote,  and  the  true  measure  being  what  he 
earned  at  the  business  he  was  following  at  the  time  the  injury  was  re- 
ceived. Railway  Co.  v.  Abbott,  24  S.  W.  Rep.,  299;  Alabama  G.  S.  Ry. 
Co.  V.  Yarbrough,  3  So.  Rep.,  447-449;  Grant  v.  Brooklyn,  41  Barb., 
381. 

2.  It  was  the  duty  of  the  court  to  grant  a  new  trial  to  the  defend- 
ant when  it  was  properly  made  to  appear  that  new  evidence  had  been 
discovered  since  the  trial  which  was  material,  and  that  the  absence  of  said 
testimony  at  the  trial  was  not  due  to  want  of  diligence  on  the  part  of 
the  defendant.  Johnson  v.  Flint,  75  Texas,  379 ;  Adams  v.  Eddy,  29  S. 
W.  Rep.,  180;  McCartney  v.  Martin,  1  U.  C.  (Posey),  143. 

3.  Equal  knowledge  and  opportunity  of  the  servant  with  the  master 
absolves  the  master  from  liability  of  any  defects.  Bennett  v.  Railway 
Co.,  33  S.  W.  Rep.,  335;  Railway  Co.  v.  French,  23  S.  W.  Rep.,  644; 
Railway  Co.  v.  Lyons,  34  S.  W.  Rep.,  364;  Cahill  v.  Hilton,  13  N.  E. 
Rep.,  339 ;  Meador  v.  Railway  Co.,  37  N.  E.  Rep.,  722 ;  Goltze  v.  Rail- 
way Co.,  44  N.  E.  Rep.,  754 ;  Dillingberger  v.  Weingartner,  45  Atl.  Rep., 
638;  Light  and  Power  Co.  v.  Murphev,  18  N.  E.  Rep.,  30;  Stewart  v. 
Air  Line  Ry.  Co.,  41  S.  B.  Rep.,  981 ;  Marsh  v.  Chickering,  5  N.  E.  Rep., 
57;  Ehni  v.  Tube  Works,  52  Atl.  Rep.,  166. 

4.  The  servant  assumes  the  risk  of  injury,  not  only  from  the  perils 
ordinarily  incident  to  his  service,  but  also  from  special  hazards  existing 
because  of  the  particular  means  or  methods  used  by  the  master  in  the 
conduct  of  his  business,  of  which  the  servant  is  informed,  or  which  ordi- 
nary care  would  disclose  to  him.  Bumham  v.  C.  &  M.  R.  R.  Co.  (N,  H.), 
44  Atl.,  750;  Hayden  v.  Smithville  Mfg.  Co.,  29  Conn.,  648;  Rush  v. 
Missouri  Pac.  Ry.  Co.  (Kan.),  12  Pac.  Rep.,  682;  Simmons  v.  Chicago 
and  Pr.  Co.,  110  111.,  340;  Richards  v.  Rought  (Mich.),  18  N.  W.  Rep., 
785. 

5.  The  servant  is  charged  with  knowledge  of  all  patent  and  obvious 
defects  in  any  appliance  or  place  of  work  which  are  known  to  him,  and 
of  such  defects  as  he  might  have  discovered  by  the  exercise  of  ordinary 
care.  Railway  Co.  v.  Gray,  63  S.  W.  Rep.,  929 ;  Bonnet  v.  Railway  Co., 
33  S.  W.  Rep.,  335 ;  Railway  Co.  v.  Johnson,  83  Texas,  633 ;  Rogers  v. 
Railway  Co.,  76  Texas,  502;  Railway  Co.  v.  Lyons,  34  S.  W.  Rep.,  364; 
Bradford  v.  Railway  Co.,  66  Texas,  732;  Railway  Co.  v.  Ijemon,  83 
Texas,  143 ;  Railway  Co.  v.  Thompson,  33  S.  W.  Rep.,  721 ;  Railway  Co. 
V.  Fowler,  56  Texas,  457 ;  Railway  Co.  v.  Harriett,  80  Texas,  83 ;  Green 
V.  Sanson,  25  So.  Rep.,  335;  Hall  v.  United  States  Con.  Co.,  78  N.  Y. 
Supp.,  619. 

6.  The  servant,  as  a  matter  of  law,  is  charged  with  knowledge  of  all 
patent  and  obvious  defects,  and  of  such  defects  as  are  known  to  him,  or 
must  necessarily  have  become  known  to  him  in  the  course  of  his  duties. 
Hannig  v.  Missouri,  K.  &  T.  Ry.  Co.,  91  Texas,  347;  Bonnet  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  89  Texas,  72;  Relyea  v.  Tomahawk,  85  N.  W. 
Rep.,  961;  Coltze  v.  Railway  Co.,  44  N.  W.  Rep.,  754;  Corcoran  v. 
Light  Co.,  51  N.  W.  Rep.,  329. 

C.  A,  Davies  and  T.  M.  West,  for  appellee. — 1.    There  is  no  rule  mak- 
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ing  the  particular  calling  in  which  a  person  is  engaged  at  the  time  of 
his  injury,  or  the  wages  he  was  then  receiving,  the  standard  of  his  dam- 
ages. Bailway  Co.  v.  Long,  supra;  Railway  Co.  v.  St.  Clair,  51  S.  W. 
Bcp.,  666;  Railway  Co.  v.  Long,  65  8.  W.  Rep.,  882. 

2.  Appellant's  sixth,  seventh,  eighth  and  ninth  assignments  of  error 
are  not  followed  by  propositions,  as  required  by  the  rules.  Halflf  v.  Gold- 
frank,  49  S.  W.  Rep.,  1095;  Abernathy  v.  S.  &  R.  I.  Plow  Co.,  62  S.  W. 
Rep.,  786;  Wells  v.  Houston,  69  S.  W.  Rep.,  183;  Western  Union  T.  Co. 
T.  Bryson,  61  S.  W.  Rep.,  548. 

FLT,  Associate  Justice. — ^This  is  an  action  for  damages  alleged  to 
have  accrued  to  appellee  from  personal  injuries  inflicted  through  the 
negligence  of  appellant  in  digging  a  certain  hole  in  a  pathway  in  its  foun- 
dry, and  not  warning  appellee  of  its  existence.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  appellee  in  the  sum  of  fifteen  hundred 
dollars. 

The  facts  show  that  appellee  was  an  employe  of  appellant's  foundry, 
and,  while  engaged  with  a  moulder  in  carrying  a  ladle  of  molten  metal, 
he  stepped  into  a  hole  which  appellant  had  excavated  a  few  minutes  be- 
fore, in  an  unusual  place,  in  a  pathway  used  by  employes  in  performing 
their  labor.  Appellee  had  no  knowledge  that  the  hole  had  been  dug  in 
the  pathway,  and  in  moving  about  in  the  discharge  of  his  duties  stepped 
into  the  same,  tilted  the  ladle  and  poured  the  molten  metal  on  his  leg, 
and  received  painful,  serious  and  permanent  injuries.  Appellee  was  not 
warned  of  the  presence  of  the  hole  in  the  pathway.  We  conclude  that  ap- 
pellee was  injured  through  the  negligence  of  appellant. 

It  was  not  error,  as  presented  in  the  first  assignment,  for  the  court  to 
permit  evidence  as  to  what  appellee  had  earned  as  wages  at  other  times 
and  places  than  at  or  about  the  time  and  place  of  the  injury.  The  earn- 
ing capacity  of  appellee  was  in  issue,  and  testimony  as  to  what  he  re- 
ceived for  his  labor  at  different  times  and  places,  and  from  different  em- 
ployers, was  legitimate  and  proper,  as  tending  to  show  his  earning  ca- 
pacity. Few  personal  injury  suits  are  tried  in  which  such  inquiries  are 
not  made,  and  in  a  few  instances  they  have  been  objected  to,  but  the  ob- 
jections have  not  been  sustained  by  trial  or  Appellate  Courts.  In  the 
case  of  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  St.  Clair  (51  S.  W.  Rep., 
666),  the  same  objection  was  interposed  to  such  testimony,  and  this 
court  said :  "There  was  testimony  showing  plaintiff  to  have  been  an  ex- 
perienced railroad  man  in  many  capacities,  and  fitted,  when  injured, 
for  employment  in  any  of  them,  in  good  health,  and  nothing  to  disqualify 
him.  He  was  entitled  to  have  these  matters  and  the  compensation  of 
these  various  positions  placed  before  the  jury,  to  aid  in  determining  the 
probable  extent  of  his  loss."  In  the  case  of  Chicago,  R.  I.  &  T.  Ry.  Co.  v. 
Long  (26  Texas  Civ.  App.,  601,  65  S.  W.  Rep.,  882),  the  foregoing  de- 
cision was  cited  and  approved  by  the  Court  of  Civil  Appeals  of  the  Sec- 
ond District,  and  the  court  said :  "Merely  because  appellee  was  engaged 
as  a  section  hand,  and  earning  but  $1.25  per  day,  when  he  was  injured, 
did  not  prevent  his  pleadin'g  and  proving  that  he  was  then  a  blacksmith 
by  trade,  and,  as  such,  capable  of  earning  more  than  $1.25  per  day.^' 

The  second  assignment  of  error  complains  that  a  question  propounded 
to  appellee,  as  to  his  back  being  towards  the  hole,  was  leading.    Appellee 


218  Texas  Civil  Appeals  Repohts,  Vol.  38.        [February, 

had  testified  that,  while  he  was  watching  to  find  out  when  to  pull  the 
ladle  out,  he  had  his  back  to  the  hole  into  which  he  afterwards  fell.  He 
was  then  asked  the  following  questions,  and  gave  the  following  answers : 
"Q.  From  the  time  you  entered  the  door  and  placed  the  ladle  in  there, 
what  was  the  necessary  position  of  your  face  to  do  the  duty  as  demanded 
of  you  ?  Ans.  Facing  the  moulder.  Q.  That  is,  as  I  understand  you, 
to  keep  your  back  to  the  hole?  Ans.  Yes.'*  The  last  question  was  the 
only  one  objected  to  as  leading.  It  can  be  readily  seen  that,  however  lead- 
ing it  may  have  been,  it  brought  forth  nothing  but  what  had  already  been 
sworn  to,  and  consequently  could  not  have  hurt  appellant. 

Among  other  things  appellant  applied  for  a  new  trial  on  the  ground 
of  newly-discovered  testimony,  and  the  refusal  of  the  court  to  entertain 
it  constitutes  the  error  propounded  through  the  fourth  assignment.  It 
appears  that,  during  the  trial,  two  witnesses,  who  had  served  as  jurors 
on  a  former  trial  of  this  cause,  testified  that  Koscielski,  a  witness  for 
appellant,  had  sworn  differently  on  that  trial  from  what  he  testified  on 
this,  and  appellant  sought  a  new  trial  on  the  ground  that  evidence  had 
been  newly  discovered.  What  the  evidence  was  does  not  clearly  appear, 
but  it  may  be  reasonably  inferred  that  it  was  the  stenographic  notes  of 
Mrs.  Johnson,  taken  on  the  former  trial,  as  it  is  stated  in  the  motion  for 
new  trial :  "That,  at  the  time  said  witnesses,  Sprague  and  Hunter,  tes- 
tified as  above  stated,  counsel  for  defendant  was  taken  by  surprise,  and 
endeavored  to  reach  Mrs.  Johnson  by  telephone,  and  get  her  notes  of  the 
testimony,  but  were  unable  to  do  so  before  the  trial  was  closed,"  etc.  It 
is  stated  in  an  affidavit  of  one  of  the  attorneys  for  appellant,  attached  to 
the  motion  for  new  trial,  that  appellant  was  taken  by  surprise  at  the  im- 
peaching testimony,  and  that  affiant  immediately  tried  to  get  in  com- 
munication with  Mrs.  Johnson  so  as  to  have  her  to  bring  her  stenographic 
notes  to  the  court,  but  she  could  not  find  her  notes,  and  appellant  was 
compelled  to  close  without  having  the  same.  WTiat  the  notes  would  have 
shown  as  to  the  former  testimony  of  the  discredited  witness  does  not  ap- 
pear. It  is  clear  that  the  facts  alleged  did  not  bring  the  motion  for  new 
trial  within  touch  with  the  rules  prescribed  in  cases  of  newly-discovered 
testimony.  That  the  matters  alleged  were  not  newly  discovered  affirma- 
tively appears  from  the  affidavit  of  the  attorney,  that  he  knew  them  while 
the  trial  was  in  progress.  He  made  no  application  for  a  postponement 
or  continuance  in  order  to  obtain  the  presence  of  Mrs.  Johnson,  although 
she  was  in  the  City  of  San  x\ntonio,  in  easy  reach  of  the  process  of  the 
court.    There  is  no  merit  in  the  assignment. 

The  court  charged  the  jury  as  follows:  "If  you  believe  from  the  evi- 
dence that  on  or  about  the  13th  day  of  October,  1903,  plaintiff  was  in  the 
employ  of  the  defendant  as  a  laborer,  and  that  on  said  day  plaintiff,  in 
the  discharge  of  his  duty,  was  engaged  in  assisting  to  carry  a  ladle  filled 
with  molten  metal  from  the*  furnace  to  the  moulding  room  of  the  defend- 
ant, and  that,  while  so  engaged,  plaintiff  walked  over  and  along  a  certain 
path  in  the  moulding  room,  which  was  established  by  the  defendant  for 
the  use  of  its  employes  to  walk  over  and  along,"  etc.,  and  it  is  insisted 
that  the  court  therein  assumed  that  appellant  had  established  a  path  for 
the  use  of  the  employes.  We  do  not  think  the  charge  can  properly  be  so 
construed,  but  the  evident  meaning  of  the  charge  was  that  the  jury  must 
believe,  from  the  evidence,  not  only  that  appellee  walked  along  a  certain 
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path,  but  that  the  path  had  been  established  by  appellant  for  the  use  of 
its  employes. 

The  sixth,  seventh  and  ninth  assignments  are  grouped  in  appellant's 
brief,  although  the  first  is  in  regard  to  assumed  risk  and  the  last  two  in 
regard  to  contributory  negligence.  Under  the  three  assignments  of  error 
are  two  general  propositions  of  law :  the  first,  that  it  is  error  to  refuse  to 
give  a  charge  which  is  correct  in  point  of  law  and  applicable  to  plead- 
ings and  evidence;  and  second,  that,  in  lieu  of  charge  presenting  rules  of 
law,  a  party  has  the  right  to  prepare  and  demand  charges  applicable  to 
specific  matters  of  complaint  as  defense.  The  propositions  are  perhaps 
abstractly  correct,  but  are  not  sHbwn  to  have  any  particular  application 
in  this  case.  The  court  instructed  the  jury  that,  if  appellee  was  negli- 
gent in  his  manner  of  using  the  path,  and  such  negligence  contributed 
to  his  injury,  he  could  not  recover ;  or  if  he  knew  of  the  manner  in  which 
appellant  carried  on  its  work,  he  assumed  not  only  all  the  risks  incident 
to  such  employment,  but  all  dangers  which  were  obvious  and  plain,  and 
if  his  injuries  were  the  result  of  the  same  he  could  not  recover.  It  was 
not  error  to  refuse  the  special  charges. 

The  eighth  assignment  claims  error  on  account  of  a  refusal  to  give  a 
charge  on  the  subject  of  assumption  of  risk,  and  asks  this  court  to  con- 
sider, as  propositions  under  this  assignment, -the  propositions  under  the 
preceding  assignments  and  under  a  succeeding  one.  This  is  a  course  of 
practice  that  will  not  be  approved  by  the  court,  and  it  will  not  sanction 
a  mode  of  briefing  a  case  which  not  only  fails  to  comply  with  the  rules 
but  unnecessarily  increases  the  labor  of  this  court. 

The  twelfth  assignment  of  error  asks  for  a  review  of  the  testimony, 
the  contention  being  that  appellee  was  guilty  of  contributory  negligence 
in  going  backwards,  and  that  he  knew  the  manner  in  which  appellant 
conducted  its  work,  and  assumed  all  risks  arising  therefrom.  Our  con- 
clusions as  to  the  facts  dispose  of  this  assignment,  but  it  may  be  said,  in 
addition,  that  the  hole  was  in  an  unusual  place  in  the  pathway  where 
appellee  had  never  known  one  to  be  placed  before.  No  one  had  called  his 
attention  to  it  and  he  had  not  seen  it.  He  had  to  pass  the  hole  in  order 
to  follow  instructions  as  to  where  he  should  carry  the  metal.  The  fore- 
man saw  appellee  moving  backwards  toward  the  hole,  and  yet  did  not 
warn  him.  The  foreman  swore  that  it  was  the  duty  of  appellant  to  keep 
the  pathways  open  for  moulders  carrying  hot  metal.  The  evidence  was 
conflicting  as  to  whether  it  was  proper  and  usual  for  a  man  occupying 
the  position  held  by  appellee  at  the  time  to  move  backward  with  the 
ladle;  the  jury  found  that  it  was,  and  that  appellee  was  not  guilty  of 
negligence.  He  was  bound  to  watch  the  moulder  who  was  with  him,  and 
could  not  look  for  holes,  and,  never  having  known  a  hole  to  be  placed  as 
this  was,  in  the  pathway,  he  had  the  right  to  assume  that  the  way  w^as 
open.  It  was  the  duty  of  appellant  to  apprise  appellee  of  the  fact  that 
the  hole  had  been  dug  in  the  unusual  place  that  it  was.  (Bonnet  v. 
Railway  Co.,  89  Texas,  72.) 

The  "right  of  an  employer  to  carry  on  his  business  in  his  own  way  must 
be  recognized,  and  incidental  to  it  is  the  principle  that  any  risk  that 
arises  merely  from  the  character  of  the  instrumentalities  adopted  by  him, 
and  not  from  any  defect  in  them,  is  an  ordinary  one  attending  the  em- 
ployment.   Such  risks  as  arise  from  the  permanent^,  open,  visible  condi- 
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tiong  of  the  master's  business  are  assumed  by  the  servant.  But^  when  an 
extraordinary  risk  is  created  through  the  acts  of  the  employer,  the  servant 
will  not  be  held  to  have  assumed  it  unless  he  knew,  or  ought  to  have 
known,  of  its  existence.  (San  Antonio  &  A.  P.  Ry.  Co.  v.  Engelhom, 
24  Texas  Civ.  App.,  324.)  A  servant  does  not  assume  the  danger  aris- 
ing from  the  failure  of  the  master  to  exercise  reasonable  care  in  pro- 
viding a  safe  place  in  which  to  work,  or  safe  appliances,  unless  the  dan- 
ger is  so  obvious  as  to  charge  him  with  knowledge  of  the  same.  Apply- 
ing these  principles  to  this  case,  it  may  be  stated  that  appellee  knew  of 
and  assumed  the  risks  arising  from  digging  holes,  in  which  to  set  the 
ladles,  in  the  sand  floor  of  the  foundry  outside  of  the  regular  gangways 
left  for  the  movement  of  the  workmen;  but,  when  the  hole  was  dug  in 
an  unusual  place  in  a  gangway,  appellee  would  not  be  held  to  have  as- 
sumed the  risk  arising  from  it  unless  he  was  chargeable  with  a  knowl- 
edge of  its  existence. 

We  find  some  cases  directly  illustrating  this  principle  in  connection 
with  openings  made  or  left  in  floors.  In  the  case  of  Maguire  v.  Little 
(13  Atl.  Rep.,  108)  the  Supreme  Court  of  Rhode  Island  thus  states, 
and  comments  on  a  case  somewhat  similar  to  this:  "The  testimony 
shows  that  the  opening  into  which  the  plaintiff  fell  and  was  injured  was 
directly  in  the  doorway  through  which  he  had  to  pass  in  going  to  the 
loft  to  which  he  was  sent.  The  plaintiff,  having  no  knowledge  of  the 
loft,  would  not  naturally  expect  to  find  an  opening  in  such  a  location, 
and  might,  in  our  opinion,  fall  into  it  without  negligence,  unless  he  was 
notified  of  its  existence." 

In  the  case  of  Hogarth  v.  Pacasset  Mfg.  Co.  (45  N,  E,  Rep.,  629) 
the  plaintiff  fell  into  a  trapdoor  of  whose  existence  she  swore  she  was 
ignorant^  and  the  Supreme  Court  of  Massachusetts  said :  "Her  testimony 
is  hard  to  believe,  no  doubt,  as  she  passed  over  the  door  many  times  a 
day,  and  as  the  wheels  of  her  bobbin-box  probably  jolted  as  they  went 
over  its  hinges;  but  we  can  not  say  she  must  have  known  it.  Again,  it 
does  not  follow,  from  the  fact  that  she  took  the  risk  of  dangers  perma- 
nently incident  to  the  visible  permanent  structure,  that  she  must  be  as- 
sumed actually  to  have  known  of  the  trapdoor,  and  the  possibility  of  its 
being  open  once  in  a  while.  Thus  it  will  be  seen  that  the  case  is  stronger 
than  Young  v.  Miller  (45  N.  E.  Rep.,  78),  and,  notwithstanding  the  de- 
cision in  that  case,  which  was  very  near  the  line,  a  majority  of  the  court 
are  of  opinion  that  a  jury  might  have  found  the  plaintiff  entitled  to  be 
warned  to  look  out  for  the  opening  of  the  doors."  The  case  of  Young  v. 
Miller  referred  to  was  decided  by  a  majority  of  the  same  court,  and  Jus- 
tice Holmes,  in  delivering  the  opinion,  said :  "A  majority  of  the  court 
are  of  opinion,  although  I  share  the  doubts  of  the  minority,  that  the 
defendant's  duty  did  not  extend  to  giving  notice  or  warning  that  the 
doors  M'ere  open  to  one  who  knew  that  they  were  liable  to  be  so  at  any 
time." 

The  facts  in  this  case  are  stronger  than  in  the  two  cases  reviewed,  for 
the  reason  that  appellee  had  been  in  the  employ  of  appellant,  at  that  time, 
for  only  two  or  three  days,  had  never  seen  a  hole  dug  where  this  was, 
and  the  hole  had  just  been  dug  there,  as  it  was  not  there  when  appellee 
was  in  the  room  about  thirty  minutes  before  he  was  hurt.  Thew  was 
nothing  to  warn  him  of  the  presence  of  the  hole,  and  his  whole  atten- 
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tion  was  absorbed  in  the  buBinesB  of  moving  the  ladle  of  molten  metal. 
The  foreman  stood  quiescently  by  and  allowed  appellee  to  approach, 
without  warning,  a  hole  of  whose  existence  he  would  naturally  be  igno- 
rant, and  fall  into  the  same.  We  do  not  think  we  would  be  authorized 
to  hold,  as  a  matter  of  law,  that  appellant  was  charged  with  knowledge 
of  the  existence  of  the  hole  and  assumed  the  risk  of  falling  into  it. 

The  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


El  Paso  Electhic  Railway  Company  v.  W.  S.  Kendall. 

Decided  February  8,   1906. 

1. — ^Injury  at  Crossing — Charge — Contrlbntory  Vegilgenee— BlieoTered  Ferll. 

Charges  instructing  a  verdict  for  defendant,  if  plaintiff's  negligence  in  fail- 
ing to  exercise  ordinary  care  to  discover  the  car  which  struck  him  caused  or 
contributed  to  the  accident,  held  properly  refused  because  ignoring  the  issue 
laised  of  defendant's  failure,  on  discovering  plaintiff's  perilous  position,  to  use 
proper  care  to  avoid  the  collision. 

S. — ^Assignment  of  Error — Requested  Charge. 

The  assignment  of  error  in  refusing  to  give  a  requested  charge  presenting 
affirmatively  the  defense  of  contributory  negligence  does  not  raise  the  queft- 
tion  whether  such  charge,  though  erroneous  in  the  form  asked,  was  sufficient 
to  call  the  court's  attention  to  the  omission  and  require  the  giving  of  a 
proper   charge  on  the  subject. 

a. — ^BCeasnre  of  Damages — ^Permanent  Injuries — ^Evidenoe. 

Testimony  of  plaintiff's  mother  that  before  the  accident  plaintiff  was  a 
bright  boy,  attended  school  regularly  and  worked  hard  during  vacation  but 
since  then  he  had  not  seemed  like  the  same  boy,  was  dull  and  did  not  under- 
stand or  notice  or  pay  attention  and  often  complained  of  his  head  hurting 
him,  was  evidence  of  permanent  injury  warranting  a  cliarge  allowing  compen- 
sation for  the  probable  effect  and  duration  of  the  injury,  if  any,  to  his  mind 
in  the  future,   as  an   item  of  damages. 

Error  from  the  County  Court  of  El  Paso.  Tried  below  before  Hon. 
Jos.  U.  Sweeney. 

Clark,  Hawkins  &  Franklin,  for  plaintiff  in  error. 

No  briefs  for  defendant  in  error. 

NEILL,  Associate  Justice. — The  evidence  in  this  case  shows  that 
on  November  the  7th,  1902,  defendant  in  error,  a  boy  then  twelve  years 
old,  in  attempting  to  drive  a  milk  wagon  from  an  intersecting  street 
across  El  Paso  Street,  was  injured  in  a  collision  that  occurred  between 
his  wagon  and  an  electric  street-car  operated  by  plaintiff^s  in  error  serv- 
ants along  its  railway.  For  the  injuries  thus  sustained  he  sued  and  re- 
covered from  the  company  a  judgment  for  $995  damages.  He  alleged 
in  his  petition  that  the  defendant's  servants  were  negligent  in  running 
the  car  at  a  dangerous  and  rapid  speed,  in  failing  to  sound  the  gong  or 

?^ve  signals  or  warnings  of  any  kind,  in  failing  to  keep  a  lookout,  and  in 
ailing  to  stop  the  car  when  they  saw  his  perilous  position. 
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The  defendant's  answer  contains  a  plea  of  contributory  negligence,  in 
which  it  is  averred  that  plaintiff  carelessly  and  negligently  drove  his 
wagon  upon  the  street  crossing  without  keeping  a  proper  lookout  for  ap- 
proaching electric  cars,  and  that  his  negligent  failure  to  keep  such  a 
lookout  proximately  contributed  to  his  injury. 

The  issue  raised  by  this  plea  was  practically  the  only  one  in  the  case, 
for  the  uncontradicted  evidence  adduced  upon  the  trial  is  suflScient  to 
show  that  the  defendant  was  guilty  of  all  the  acts  of  negligence  charged 
by  plaintiff. 

The  plaintiff  testified :  "As  I  approached  El  Paso  Street  at  its  inter- 
section with  Second  Street,  I  looked  and  listened  for  an  electric  car, 
but  did  not  see  or  hear  any,  and  kept  on  across  El  Paso  Street,  and 
across  the  track  of  the  El  Paso  Electric  Railway  Company,  which  is  on 
El  Paso  Street.  I  looked  up  and  down  the  street  fifty  feet.  I  did  not 
stop  on  El  Paso  Street,  and  did  not  see  any  car  approaching,  and  did  not 
know  that  one  was  approaching  until  the  wagon  was  struck  by  an  elec- 
tric car.  I  do  not  know  why  I  did  not  look  further  than  fifty  feet.  I 
did  that  before  I  came  to  the  crossing  of  the  car  track.  I  could  see  over 
fifty  feet  up  the  street.  I  could  have  seen  all  the  way  up  the  street  if  I 
had  looked,  and  stooped  over  in  the  seat.  I  looked  up  and  down  the  street 
fifty  feet  and  saw  no  car.  Yes^  I  could  see  all  the  way  up  and  down  El 
Paso  Street,  but  I  only  looked  fifty  feet  up  and  down.  The  street  was 
straight  there.  I  do  not  know  anything  that  would  hinder  the  motor- 
man  seeing  me  as  the  car  approaches,  nor  anjrthing  that  would  hinder 
me  from  seeing  the  car." 

The  testimony  clearly  raises  the  questions  whether  the  plaintiff  used 
ordinary  care  to  discover  the  approaching  car;  and,  if  he  did  not,  whether 
his  failure  to  do  so  was  negligence  proximately  contributing  to  his  in- 
jury. No  specific  presentation  of  these  questions  is  found  in  the  mam 
charge  of  the  court.  It  presents  the  issue  of  contributory  negligence  in 
a  negative  form,  directing  the  jury  if  they  should  find  the  defendant 
guilty  of  negligence  to  find  for  plaintiff,  if  he  was  not  guilty  of  con- 
tributory negligence.  The  defendant  had  the  right  to  prepare  and  have 
given  the  jury  a  special  charge,  grouping  the  facts  which,  if  true,  would 
in  law  establish  contributory  negligence,  and  instructing  them,  if  such 
facts  were  proven,  to  return  a  verdict  in  its  favor.  (Missouri,  K.  &  T. 
Ry.  Co.  V.  McGlamory,  89  Texas,  635;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Rogers,  91  Texas,  53;  St.  Louis  S.  Ry.  Co.  v.  Casseday,  92  Texas,  526; 
International  &  G.  N.  Ry.  v.  Neff,  87  Texas,  303.)  This  the  defendant 
sought  to  do  by  requesting  the  following  special  charges.  (1)  "It  is  the 
duty  of  persons  approaching  a  crossing  over  which  runs  an  electric 
street  railway  to  use  that  degree  of  care  and  caution  which  a  person  of 
ordinary  prudence  would  use  under  the  surrounding  facts  and  circum- 
stances to  discover  the  approach  of  electric  cars,  and  that  the  failure  to 
use  such  care  and  caution  is  negligence,  and  if  you  believe  a  boy  of  the 
age,  intelligence  and  experience  of  plaintiff,  in  the  exercise  of  ordinary 
care  and  caution,  under  all  the  surrounding  facts  and  circumstances, 
could  or  would  have  discovered  the  approach  of  said  car  in  time  to  have 
avoided  the  same,  you  will  find  for  the  defendant.'^  (2)  'TTou  are 
charged  that,  even  though  you  may  believe  from  the  evidence  that  the 
motorman  in  charge  of  the  electric  car  was  guilty  of  negligence  in  run- 
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ning  said  car,  or  in  failing  to  stop  the  same,  yet,  if  you  further  believe 
from  the  evidence  that  the  plaintiff,  in  approaching  the  El  Paso  Street 
crossing,  did  not  exercise  that  degree  of  care  and  prudence  for  his  own 
safety  a  boy  of  his  age  and  experience  would  have  exercised  under  all  the 
surrounding  facts  and  circumstances,  and  that  his  failure  to  exercise 
such  degree  of  care  and  caution  caused  or  contributed  to  the  accident 
and  his  consequent  injury,  it  will  be  your  duty  to  return  a  verdict  for 
the  defendant,  even  though  defendant  or  its  servants  were  guilty  of  neg- 
ligence/' Both  requests  were  refused  by  the  court,  and  its  refusal  of  each 
is  assigned  as  error.  Had  there  been  no  evidence  tending  to  show  that 
defendant's  servants  operating  the  car  discovered  plaintiff's  position  of 
•peril  in  time  to  have  enabled  them,  by  the  exercise  of  the  proper  care 
and  diligence,  to  avoid  the  collision,  the  refusal  of  the  requested  charges 
would  have  been  error.  However,  the  plaintiff  could  recover,  notwith- 
standing his  own  negligence  exposed  him  to  the  risk  of  injury,  if  such 
injury  was  more  immediately  caused  by  defendant's  omission,  after  be- 
coming aware  of  his  danger,  to  use  ordinary  care  for  the  purpose  of 
avoiding  injuring  him.  (Shear.  &  Redf.  Neg.,  sees.  99,  483.)  And 
there  was  such  evidence.  Along  the  entire  length  of  El  Paso  Street  the 
motorman  had  an  unobstructed  view,  and  from  such  fact  the  jury  might 
have  found  that  he  saw  the  perilous  position  of  plaintiff  in  time  to  have 
avoided  the  coDision  by  the  exercise  of  ordinary  care.  (Becker  v.  L.  & 
N.  Ry.  Co.  (Ky.).,  61  S.  W.  Rep.,  997,  53  L.  R.  A.,  267.)  If,  therefore, 
the  requested  charges  had  been  given,  the  plaintiff  would  have  been  pre- 
cluded from  recovering,  though  the  jury  might  have  believed  from  the 
evidence  that  defendant's  servants  operating  the  car  failed  to  exercise 
ordinary  care  to  prevent  injuring  him  after  they  discovered  his  peril, 
and  that  such  negligence  on  their  part  was  the  proximate  cause  of  his 
injury.  A  correct  charge,  presenting  the  issue  of  contributory  negli- 
gence^  would  not  have  eliminated  plaintiff's  right  to  recover  on  this 
ground.  It  may  be  that  the  trial  court,  in  view  of  the  request,  should 
have  given  a  proper  charge  upon  the  subject ;  but,  as  its  failure  to  do  so 
is  not  complained  of,  such  question  can  not  be  considered.  (Equitable 
Ij.  Assur.  Assn.  v.  Maverick,  78  S.  W.  Rep.,  560 ;  First  Xat.  Bank  of  El 
Paso  V.  Moor,  79  S.  W.  Rep.,  53 ;  Metcalfe  v.  Ix)wenstein,  81  S.  W.  Rep., 
363;  El  Paso  Electric  Ry.  Co.  v.  Harry,  83  S.  W.  Rep.,  737.) 

The  only  other  assignment  of  error  complains  of  the  court's  charging 
the  jury  that,  "if  they  found  for  the  plaintiff,  they  might  take  into  con- 
sideration, in  estimating  his  damages,  the  probable  effect  and  duration 
of  the  injury,  if  any,  to  his  mind  in  the  future,"  upon  the  ground  that 
there  was  no  evidence  that  his  injuries  were  permanent.  We  think  there 
was  evidence  warranting  the  charge.  His  mother  testified :  "He  was  a 
bright  boy,  and  attended  school  regularly,  and  worked  during  vacation 
and  before  and  after  school,  prior  to  his  injury.  Xow  he  seems  dull, 
and  does  not  understand,  or  notice,  or  pay  any  attention.  He  has  never 
seemed  like  the  same  boy  since  he  was  hurt.  He  very  often  complains  of 
his  bead  hurting  him.  Many  and  many  times  I  have  been  up  with  him 
all  night  with  his  head.  We  have  to  give  him  medicine,  and  work  with 
him,  and  bathe  his  head,  and  sometimes  w^ork  with  his  head  all  night. 
I  know  boys  are  often  careless,  and  don't  give  attention  to  what  is  said  to 
them.    I  know  that  is  more  or  less  natural  with  children,  but  Solomon 
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seemed  changed  after  the  accident — did  not  seem  like  the  same  boy." 
From  this  the  jury  might  have  well  concluded  that  this  injured  mental 
condition  of  plaintiff  would  probably  continue,  and  injuriously  affect 
him. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and  it 
is  affirmed. 

Affirmed. 


Gulf,  Beaumont  &  Great  Northern  Railway  Company  v.  F.  B. 

Tucker  et  al. 

Decided  February  2,  1906. 

Bailwaya — Eight  of  Way — Gates^InJury  to  Crops. 

in  order  that  the  owner  of  land,  over  which  a  railway  has  a  right  of  way, 
may  recover  of  the  company  for  depredation  upon  his  crops  growing  on  the 
land  by  stock  entering  through  a  gate  where  the  road  left  the  indosure, 
he  must  show  that  the  stock  entered  through  the  negligence  of  the  oomr- 
pany's  servants  in  leaving  the  bars  down,  and  not  through  the  negligence 
of  some  one  of  the  general  public  who  used  the  gate. 

Appeal  from  the  District  Court  of  San  Augustine.  Tried  below  before 
Hon.  Tom  C.  Davis. 

J.  W,  Terry  and  Duff  &  Duff,  for  appellant 

No  briefs  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  F.  R.  Tucker, 
the  owner,  and  Page  Cartwright,  the  tenant,  of  certain  farm  lands,  to  re- 
cover of  the  railway  company  damages  for  the  destruction  of  crops 
through  the  alleged  negligence  of  the  company  while  constructing  its 
road  through  appellee's  enclosure.  The  crops  were  alleged  to  have  been 
damaged  by  cattle  which  entered  at  openings  alleged  to  have  been  left 
by  the  company. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff,  and 
the  company  has  appealed. 

Tucker  was  the  owner  of  an  enclosure  through  which  the  company 
owned  a  right  of  way,  and  over  and  through  which  it  constructed  its 
road.  Page  was  a  tenant  of  Tucker,  and  had  planted  crops  in  the  en- 
closure. When  the  company  entered  the  enclosure  it  constructed  draw- 
bars at  the  opening  made,  which  could  be  taken  down  and  put  up  by 
those  wishing  to  enter  or  leave.  At  the  opening  made  at  the  opposite 
side  of  the  field  it  placed  wire  which  effectively  closed  it.  At  this  point 
the  plaintiff  placed  a  gate,  and  he  complains  that  through  this  gate  the 
cattle  entered  and  caused  the  damage. 

Appellant  contends  that  there  is  no  evidence  in  the  record  that, 
through  the  negligence  of  any  of  its  employes,  the  gate  was  left  open. 
It  does  not  seem  to  have  been  contended  by  appellees  that  it  was  the 
duty  of  the  company  to  stand  guard  at  this  gate  to  see  that  it  was  duly 
closed  after  the  entry  or  egress  of  all  who  chose  to  use  it,  and  clearly, 
such  a  contention  would  have  been  untenable. 
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The  facts,  as  disclosed  by  one  of  the  plaintiffs,  show  that  the  entire 
neighborhood  used  the  gate  as  a  passageway,  and  it  is  not  shown  that, 
by  the  fault  of  any  of  the  railway  employes,  the  cattle  entered.  The  only 
instance  shown  in  which  those  supposed  to  be  connected  with  the  com- 
pany left  the  gate  open  was  witnessed  by  one  of  the  plaintiffs,  and  he 
testified  that  in  that  instance  no  cattle  entered. 

There  is  evidence  that  cattle  entered  through  the  gate  and  bars,  but, 
in  the  light  of  the  proof  that  the  gate  was  used  bv  the  general  public,  it 
devolved  on  the  plaintiffs  to  show  through  whose  fault  the  entry  occurred. 
The  judgment  in  this  respect  is  not  sufficiently  supported  by  the  evi- 
dence. 

It  devolved  on  plaintiffs  to  show  that  they  have  suffered  damage  from 
some  act  of  defendant.  As  owner  of  the  right  of  way  through  the  field, 
the  company  had  the  right  to  construct  the  road  thereover,  using  care  to 
protect  the  plaintiff^s  crops  from  the  depredations  of  cattle.  If  the  com- 
pany discharged  this  dufy  it  is  acquitted,  and  the  plaintiffs  can  not  re- 
cover for  the  jpaults  of  others,  and  in  no  event  except  upon  proof  that  the 
damage  suffered  was  due  to  the  fault  of  the  company.  The  case  should 
have  been  tried  upon  this  theory. 

Other  errors  are  assigned,  but  we  deem  it  unnecessary  to  notice  them 
in  detail.  "TTie  questions  presented  by  them  are  not  likely  to  arise  upon 
another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 


A.  Delaune  v.  Beaumont  Irrigation  Company. 

Decided  February  4,  1905. 

Praetiee  in  Court  of  Civil  Appeals— Written  Opinion. 

The  Court  of  Civil  Appeals  will  not  file  a  written  opinion  in  causes 
of  which  it  has  final  jurisdiction  and  the  judgment  is  affirmed,  except  in 
boundary   cases  and   others   in  which   a   written   opinion    seems   necessary. 

J.  D.  Martin^  for  motion. 

Oreer  £  Minor,  contra. 

ON  MOTION  FOR  WRITTEN  OPINION. 

GARBETT,  Chief  Justice.— The  appellant  has  moved  the  court  to 
file  a  written  opinion  in  this  cause  stating  its  disposition  of  the  question 
and  giving  its  reasons  therefor.  It  has  been  the  practice  of  the  court 
ever  since  its  organization  not  to  write  opinions  in  any  cases  that  come 
before  it  of  which  it  had  final  jurisdiction  and  were  affirmed.  This  rule 
was  adopted  to  facilitate  the  dispatch  of  business  and  has  rarely  been 
departed  from.  Occasionally  there  are  cases  which  seem  to  require  a 
relaxation  of  the  rule.  Opinions  have  generally  been  written  in  bound- 
ary cases  on  account  of  their  importance.  This  case  however  was  a 
fact  case  and  was  carefully  tried  in  the  court  below  by  able  counsel  and 
Vol.  XXXVIII.  CivU— 16. 
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the  trial  judge  filed  elaborate  conclusions  of  fact  and  law  settling  all 
the  questions  and  their  disposition  thereof  with  unusual  care  and  ability 
and  disposed  of  the  case  with  a  clear  and  definitive  judgment.  On 
appeal  to  this  court  the  case  was  well  briefed  and  ably  presented  in 
oral  argument  by  the  same  counsel  who  tried  the  case  below,  and  upon  a 
careful  examination  this  court  approved  the  conclusions  of  the  learned 
trial  court  and  affirmed  the  judgment.  No  useful  purpose  could  have 
been  subserved  by  the  filing  of  a  written  opinion  by  this  court  and  the 
time  that  would  have  been  consumed  in  the  preparation  of  it  was 
devoted  to  other  cases  on  an  already  overburdened  docket.  This  ex- 
planation has  been  made  so  that  counsel  may  understand  that  there  is 
no  disposition  on  the  part  of  any  member  of  the  court  to  trifle  with 
causes  submitted  to  the  court  or  to  disregard  any  of  the  arguments  that 
are  usually  presented  with  so  much  cogency  and  learning. 

Denied. 


State  of  Texas  ex  rel.  v.  Ambrose  Merchant  et  al. 

Decided  February  4,  1906. 

1. — Town — ^Incorporation — Unauthorized  Change  in  Notice  of  Eleetlon. 

Upon  application  by  the  requisite  number  of  voters,  the  county  judge 
ordered  an  election,  and  notice  thereof  was  duly  posted  to  determine  whether 
a  certain  territory,  described  by  metes  and  bounds,  should  be  incorporated, 
but  on  the  following  day,  on  protest  of  the  owners  of  part  of  the  land  and  with- 
out any  order  from  the  county  judge,  some  of  the  promoters  of  the  town 
decided  to  reduce  the  area  one-half,  and  a  description  of  the  reduced  area 
was  wTitten  out  and  posted  over  the  description  in  the  original  notice,  and 
only  the  resident  voters  of  the  restricted  area  were  allowed  to  vote.  Held, 
that  such  election  and  incorporation   were  null  and  void. 

2. — Same — Same — Character  of  Territory. 

A  large  area  of  open  land  covered  by  palmetto  swamps  and  jungles  and  a 
few  horse  and  cattle  pens  and  ranges,  a  small  part  only  of  which  was 
inhabited  and  that  chiefly  by  transient  persons,  held  not  to  be  such  territory 
as  within  the  contemplation  of  the  Act  of  1896,  Laws,  p.  17,  could  be  incor- 
porated for  town  purposes. 

3. — Practice  on  Appeal — Bevertal  of  Judgment. 

When  it  appears  from  the  uncontroverted  evidence  that  a  question  of 
fact  should  not  have  been  decided  otherwise  than  one  way,  the  Appellate  Court,. 
upon  reversing,  will^  render  such  judgment  as  should  have  been  rendered  in  the 
trial  court. 

Appeal  from  the  District  Court  of  Hardin.  Tried  below  before  Hon. 
L.  B.  Hightower. 

R.  L,  Durham,  County  Attorney,  and  Lanier,  Martin  &  O'Fiel,  for 

appellant. 

Teagle  cf  Conlcy  and  B.  U,  Holland,  for  appellees. 

GAEliETT,  Chief  Justice. — This  was  a  suit  in  the  nature  of  a  qiu) 
warranto  brought  September  23,  1904,  by  the  State  of  Texas  on  the 
relation  of  the  county  attorney  of  Hardin  County  against  Ambrose 
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Merchant  and  others  claiming  to  be  mayor  and  officers  of  the  town  of 
Sour  Lake,  and  against  said  pretended  corporation,  to  oust  the  said 
persons  from  acting  as  officers  thereof  and  to  have  the  said  corporation 
declared  null  and  void.  The  case  was  submitted  to  the  court  without 
the  intervention  of  a  jury  and  resulted  in  a  judgment  in  favor  of  the 
defendants  sustaining  the  corporation.  On  this  appeal  by  the  State  two 
questions  are  presented  for  decision,  first,  whether  the  proposition  voted 
on  was  the  one  submitted  to  the  county  judge  on  the  application  of  the 
residents,  and  second,  whether  tlTe  territory  included  in  the  boundaries 
of  the  proposed  town  was  all  intended  to  be  used  for  strictly  town 
purposes. 

On  application  made  to  him  by  the  requisite  nuiiiber  of  resident  voters 
therein,  describing  by  metes  and  bounds  the  south  half  of  the  Stephen 
Jackson  league,  the  county  judge  of  Hardin  County  ordered  an  election 
to  determine  whether  said  territory  should  be  incorporated  as  the  town 
of  Sour  Lake.  A  notice  of  the  election  was  duly  posted,  but  on  the 
protest  of  the  owners  of  a  part  of  the  land  some  of  the  promoters  of  the 
town  determined  to  reduce  the  area  of  the  territory  one-half  and  a  de- 
scription of  the  reduced  area  was  written  out  and  pasted  over  the  de- 
scription in  the  original  notice.  This  was  done  on  the  next  day  after 
the  original  notice  was  put  up  and  in  time  for  the  full  period  required 
by  law,  but  it  was  done  without  any  order  of  the  county  judge  or  any 
authority  given  by  him  or  any  knowledge  on  his  part  of  the  proposed 
change. 

The  election  was  held  on  January  2,  1904,  in  accordance  with  the  order 
of  the  county  judge  directing  the  same  but  the  officers  conducting  the 
election  did  not  allow  any  one  to  vote  thereat  except  resident  voters 
of  the  restricted  area  of  1,100  acres  made  subsequent  to  the  application 
to  the  county  judge  by  unauthorized  parties  as  above  stated,  and  said 
persons  voted  upon  the  incorporation  of  the  restricted  area.  Returns 
of  the  election  were  made  as  required  by  law,  and  the  county  judge 
made  an  entry  upon  the  records, of  the  Commissioners'  Court  that  the 
inhabitants  of  the  town  of  Sour  Lake  were  incorporated  within  certain 
boundaries  defined  in  said  order  by  metes  and  bounds,  lying  within  the 
area  described  in  the  application  and  order,  and  being  only  about  one- 
half  thereof.  An  election  ensued  which  resulted  in  the  choice  of  the 
defendants  as  the  officers  of  the  town. 

Prior  to  the  discovery  of  oil  in  paying  quantities  at  Sour  Lake  it 
was  a  hamlet  of  only  about  200  inhabitants  scattered  in  a  sparse  settle- 
ment over  about  »500  acres  of  land.  But  with  the  excitement  following 
the  discovery  of  oil  many  people  poured  in  from  abroad  and  there  was  a 
transient  population  collected  at  the  time  the  application  to  incorporate 
was  made  of  at  least  2,000;  it  was  estimated  by  some  of  the  witnesses 
as  much  as  10,000,  settled  on  less  than  500  acres  of  the  described 
territory.  The  territory  comprised  in  the  south  half  of  the  Stephen 
Jackson  league  and  the  territory  declared  incorporated  consists  chiefly 
of  uninhabitated  land  diversified  with  prairie  and  timber  and  palmetto 
swamps.  It  is  an  open  country  with  only  a  few  farms  and  some  cow 
ranges  and  horse  and  cattle  pens.  Only  about  half  of  the  1,100  acres 
included  in  the  town  limits  is  used  and  there  is  only  an  occasional 
settler  on  the  rest  of  it. 
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The  validity  of  the  incorporation  of  Sour  Lake  may  be  assailed  from 
both  the  points  which  have  been  mentioned.  The  order  of  the  county 
judge  directing  the  election  for  the  incorporation  of  the  territory  des- 
cribed in  the  application  may  not  have  been  affected  by  an  unauthorized 
change  in  the  notice  of  election,  yet  the  subsequent  action  of  the  electors 
shows  that  they  did  not  vote  on  the  proposition  that  was  submitted  to 
them  by  the  order  of  the  county  judge  based  on  the  application  and 
instead  of  voting  on  the  inclusion  of  2,200  acres  in  the  limits  they  voted 
for  a  restricted  area  of  1,100  acres.  If  they  had  supposed  that  they  were 
voting  on  the  larger  proposition  they  might  have  voted  otherwise  and 
the  result  might  have  been  different.  The  county  judge  had  no 
power  to  change  the  territory  described  in  the  application,  but  made  his 
order  for  an  election  upon  incorporation  of  the  2,200  acres.  The 
election  really  held  was  by  the  electors  residing  on  the  1,100  acres  for 
the  incorporation  of  such  restricted  area.  These  were  two  different 
propositions  and  there  is  no  room  for  reconciling  them  by  an  amend- 
ment of  the  order. 

The  evidence  leaves  it  without  doubt  that  there  was  an  attempt  to  in- 
corporate a  large  territory  of  open  land  covered  by  palmetto  swamps  and 
jungles  and  a  few  horse  and  cattle  pens  and  cow  ranges;  a  small  part 
only  of  which  was  inhabited  and  that  chiefly  by  transient  persons  who 

"Shall  fold  their  tents  like  the  Arabs, 
And  as  silently  steal  away.^* 

The  courts  will  not  allow  such  an  abuse  qf  the  statute.  "The  pro- 
vision 'and  including  therein  no  territory  except  that  which  is  intended 
to  be  used  for  strictly  town  purposes*  was  intended  to  embody  in  the 
statute  the  rule  expressed  in  Ewing  v.  State,  81  Texas,  172,  and  State 
V.  Eidson,  76  Texas,  302,  forbidding  the  people  of  a  town  or  village 
to  embrace  for  tax  purposes  lands  not  intended  to  be  divided  into  lots 
and  occupied  for  town  purposes."  (State  of  Texas,  ex  rel.  Perrin  v. 
Hoard,  94  Texas,  527.)  The  Act  of  1895,  Laws,  p.  17,  limiting  the 
amount  of  area  that  may  be  incorporated  is  restrictive  of  the  amount 
and  does  not  authorize  such  incorporation  when  not  for  strictly  town 
purposes.  State  v.  Hoard,  supra,  and  Judd  v.  State,  62  S.  W.  Rep., 
543,  were  decided  since  the  passage  of  the  Act  of  1895. 

It  is  a  question  of  fact  to  be  decided  in  the  trial  couri:  as  facts  are 
decided  in  other  cases,  but  when  the  uncontroverted  evidence  shows 
that  the  fact  should  not  have  been  decided  otherwise  than  one  way 
this  court  will  not  remand  the  cause  for  another  trial  of  the  facts  upon 
a  reversal  of  the  judgment. 

Other  questions  in  the  record  have  been  suggested  by  the  briefs  but  it 
is  not  deemed  necessary  to  pass  upon  them.  For  the  errors  discussed 
the  judgment  of  the  court  below  will  be  reversed  and,  as  no  judgment 
other  than  one  in  favor  of  the  State  should  have  been  rendered,  such 
judgment  will  be  now  rendered  as  should  have  been  rendered  in  the 
court  below. 

Reversed  and  rendered. 
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K  C.  Wise  v.  Mrs.  M.  E.  Sayles. 

Decided  February  4,  1905. 

Boundary — Conttrnotlon  of  Oalli — Connected  Suireyi. 

Where  in  a  block  of  connected  rectangular  surveys  made  at  the  same 
time  an  established  comer  of  one  of  the  surveys  is  found  to  be  not  in  line 
with  the  calls  for  course  upon  which  the  block  is  constructed,  the  line 
of  such  survey  should  be  established  in  such  manner  as  most  nearly  comports 
with  the  intention  of  the  original  surveyor,  does  least  violence  to  his  calls 
and  leaves  no  vacancies,  although  this  may  involve  a  slight  disregard  of  the 
call  leading  to  the  comer  found  out  of  line  with  the  other  comers  of  the 
block. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon, 
J.  H.  Calhoun. 

Bowyer  &  Tillett  and  Theodore  Mack,  for  appellant.— 1.  When  sur- 
veys are  made  in  a  block  at  the  same  time  by  the  same  surveyor  and  are 
dependent  on  one  another  then  the  position  of  the  other  surveys  in  the 
block  can  be  looked  to  to  determine  tne  position  and  lines  of  any  surveys 
in  said  block.  Jones  v.  Burkett,  46  Texas,  284 ;  Castlemans  v.  Poultin, 
51  Texas,  84;  Longofia  v.  Shaffer,  77  Texas,  547. 

2.  When  it  is  apparent  that  in  running  a  line  of  survey,  a  mistake 
has  been  made,  and  to  follow  such  mistake  will  ignore  the  manifest 
intention  of  the  surveyor  and  make  a  conflict  in  his  work  done  at  the 
same  time,  the  courts  will  look  to  all  the  circumstances  of  the  survey, 
the  field  notes,  maps,  etc.,  to  ascertain  the  intention  of  the  surveyor,  and 
so  construct  the  survey  as  to  conform  thereto,  and  make  his  work 
harmonious.  Boone  v.  Hunter,  62  Texas,  582;  Jones  v.  Andrews,  62 
Texas,  652;  Mfg.  Co,  v.  Wiliams,  59  S.  W.  Rep.,  1075;  Robinson  v. 
Dobs,  53  Texas,  496. 

Sayles  &  Sayles,  for  appellee. — ^Where  there  are  no  conflicts  or  am- 
biguities in  the  field' notes  of  a  survey,  a  line  not  run  out  by  the  surveyor 
at  the  time  of  the  location,  should  be  established  from  the  well  known 
and  admitted  comer  of  the  survey  itself,  and  from  the  field  notes  of  the 
survey.  Booker  v.  Hart,  77  Texas,  146,  152 ;  Cox  v.  Kinks,  41  S.  W. 
Rep.,*  95,  98;  Hill  v.  Smith,  25  S.  W.  Rep.,  1079,  1083;  Rand  v. 
Cartright,  82  Texas,  399,  403,  404;  Ayers  v.  Harris,  77  Texas,  108,  116, 
118;  Gregg  v.  Hill,  82  Texas,  405,  409. 

SPEER,  Associate  Justice. — This  is  a  boundary  suit  instituted  by 
appellant  to  establish  the  line  between  two  leagues  of  land,  owned  res- 
pectively by  appellant  and  appellee.  In  1852  the  land,  along  with  a 
number  of  other  leagues,  was  first  surveyed,  and  the  original  map 
made  by  the  surveyor  at  the  time  represented  his  work  to  be  in  the  form 
of  a  perfect  square  with  a  straight  line  midway  extending  north  and 
south  across  it  on  either  side  of  which  line  and  perpendicular  to  it,  lie 
eight  rectangular  parallelograms.  The  appellee  is  the  owner  of  league 
number  340,  being  the  most  northern  league  in  the  east  tier,  and  the 
appelUoit  is  the  owner  of  number  339,  immediately  south  of  number 
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.340.  The  base  line  extending  north  and  south  across  the  block  was  the 
only  work  actually  done  upon  the  ground,  the  other  lines  describing  the 
various  leagues  being  projected  from  it.  The  controversy  arose  by 
reason  of  the  fact  that  a  subsequent  survey  shows  this  line  not  to  be 
straight.  The  original  field  notes  describe  the  line  as  extending  north 
15  degrees  west  throughout  its  entire  length,  whereas  the  southwest 
corner  of  league  number  340  and  the  northwest  comer  of  league  number 
339  is  east  of  such  a  line.  The  trial  court  rendered  judgment  establish- 
ing the  boundary  between  the  parties  as  a  line  extending  from  this 
corner  at  right  angles  to  the  base  line  deflected  so  as  to  pass  through  this 
corner. 

Appellant  complains  that  the  line  should  have  been  jestablished  from 
such  corner  in  such  way  that  all  the  leagues  in  the  block  would  lie 
parallel  with  each  other,  in  which  event  the  line  would  be  at  right 
angles  to  the  base  line  if  there  was  no  deflection  in  such  base  line. 
We  sustain  this  contention,  and  render  judgment  here  establishing  the 
boundary  between  appellant  and  appellee  as  a  line  extending  from  the 
well  established  southwest  comer  of  league  number  340,  the  northwest 
comer  of  league  number  339,  north  75  degrees  east,  the  length  of  said 
surveys,  said  line  being  parallel  with  the  north  and  south  boundary 
lines  of  each  and  every  league  survey  in  the  east  tier  of  said  block. 

Briefly  stated,  our  reasons  for  this  holding  are :  The  evidence  shows 
that  the  surveyor  began  his  work  in  the  south  line  of  said  block  of 
leagues  at  the  southwest  corner  of  number  333,  which  corner  is  now 
found  and  identified  on  the  ground.  This  league  is  constmcted  as 
follows:  From  the  beginning  corner,  north  15  degrees  west  2,500 
varas,  corner;  thence  north  75  degrees  east  10,000  varas,  corner;  thence 
south  15  degrees  east  2,500  varas,  confer;  thence  south  75  degrees  west 
10,000  varas  to  place  of  beginning.  Next,  league  number  334,  is  con- 
structed precisely  in  the  same  manner,  calling  to  begin  at  the  north- 
west corner  of  league  number  333;  and  so  with  leagues  numbers  335, 
336  and  337.  Up  to  this  point  no  difficulty  is  experienced,  since  the 
northwest  corner  for  337  is  found  in  its  proper  place.  The  next  corner 
found  on  this  line  is  the  northwest  corner  of  339,  the  southwest  comer 
of  340,  which,  as  before  stated,  is  east  of  its  call.  The  contention  of 
appellee,  according  to  which  the  trial  court  rendered  jud^ent,  is,  that 
a  straight  line  should  be  projected  from  the  northwest  comer  of  337 
through  the  identified  northwest  corner  of  339  to  the  north  boundary 
line  of  340,  and  that  the  boundary  line  sought  to  be  established  should 
be  at  right  angles  to  this  line.  But  we  see  no  reason  for  this  departure 
at  the  northwest  comer  of  337.  The  proper  way  to  construct  338  is  to 
begin  at  the  northwest  corner  of  337,  as  called  for  in  the  field  notes, 
thence  running  north  15  degrees  west  2,500  varas,  and  failing  to  find 
the  corner  described,  to  establish  the  northwest  corner  of  338  according 
to  the  calls  for  course  and  distance;  thence  north  75  degrees  east,  etc., 
according  to  the  calls  of  its  field  notes.  Then  to  constmct  appellant's 
league,  we  should  begin  at  the  corner  thus  established  as  the  northwest 
corner  of  338 ;  thence  to  the  identified  northwest  corner  of  339 ;  thence 
north  75  east,  etc.,  according  to  its  field  notes.  Finally,  to  constmct  ap- 
pellee's league  number  340,  we  should  begin  at  the  identified  northwest 
corner  of  J}39 ;  thence  north  15  degrees  west  2,500  varas  for  corner;  thence 
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north     75  degrees  east  10,000  varas,  etc.,  according  to  its  field  notes. 
This  plan  is  indicated  in  the  following  sketch : 


Of  course  in  what  we  have  said  with  reference  to  the  establishment 
of  the  northwest  comer  of  338,  the  southwest  comer  of  339,  we  have 
taken  no  account  of  any  excess  or  shortage  that  may  exist  between  the 
southwest  comer  of  338  and  the  northwest  comer  of  339,  which,  if 
there  is  such,  under  w^ell  establislied  rules  of  law  would  influence  the 
location  of  this  comer,  but  this  would  not  in  the  least  interfere  with 
the  method  of  construction  indicated.  It  is  also  wholly  unnecessary  for 
us  to  determine  whether  the  boundary  line  between  appellant  and 
appellee  should  be  10,000  varas  from  the  identified  beginning  point 
or  10,000  varas  only  from  where  the  surveyor  describes  the  corner  as 
having  been  placed.  We  believe  the  process  of  erecting  the  surveys  here 
shown  more  nearly  comports  with  the  intention  of  the  original  surveyor, 
and  does  less  violence  to  his  calls  than  would  any  other.  By  this  means 
there  are  no  conflicts  or  vacancies,  and  only  a  slight  disregard  for 
course  in  the  west  boundary  line  of  appellant's  league  made  necessary 
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by  the  finding  of  his  northwest  corner  east  of  its  true  call.  This  is  the 
only  mistake  shown  to  have  been  made  by  the  surveyor,  and  it  is  the 
only  change  in  his  work  we  should  make. 

The  judgment  of  the  District  Court  is  therefore  reversed  and  judg- 
ment here  rendered  for  appellant  as  aforesaid. 

Reversed  and  rendered. 


W.  B.  Canning  v.  H.  H.  Andrews. 

Decided  February  4,   1005. 

1 . — ^Homestead — ^Abandonment. 

Where  A.,  after  the  death  of  his  wife,  married  again  and  temporarily  went 
to  live  with  the  second  wife  on  her  homestead  until  he  could  get  her  consent 
to  remove  to  his  own,  having  no  intention  to  abandon  his  own  homestead,  it  did 
not,  by  reason  of  such  temporary  removal,  lose  its  homestead  character. 

2. — Same— Two  Homeiteads— Husband's  Right  of  Selection. 

The  husband  and  wife  did  not  have  two  homesteads,  since  the  husband, 
being  the  head  of  the  family,  had  the  right  to  select  its  domicile,  and  the 
second  yrife^B  property  did  not  remain  a  homestead  after  the  marriage. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Parker,  Carlton  £  McCariy,  for  appellant. — The  separate  property  of 
the  defendant's  second  wife  upon  which  she  resided  at  the  time  of  her 
marriage  with  the  defendant,  was  her  homestead,  and  when,  on  her 
marriage  with  the  defendant,  she  continues  to  reside  thereupon  with 
the  defendant,  said  property  continued  to  be  the  homestead,  and  the 
defendant  could  have  no  other.  Fort  v,  Powell,  59  Texas,  321 ;  Arch' 
bold  V.  Jacobs,  69  Texas,  248 ;  Sanburn  v.  Deal,  3  Texas  Civ.  App.,  388 : 
Kais  V.  Gross,  1  Am.  St.  Rep.,  767 ;  Russell  v.  Nail,  2  Texas  Civ.  App., 
60;  Garrison  v.  Grant,  57  Texas,  603;  Boehm  v.  Beutler,  16  Texas  Civ. 
App.,  380;  Holliman  v.  Smith,  39  Texas,  357. 

Ben  Palmer,  for  appellee. — The  husband  has  the  right  to  select  or 
designate  the  homestead  from  among  several  dwellings  and  upon  his 
choice  it  becomes  also  the  homestead  of  the  wife  whether  she  consents 
to  it  or  not.  Holliman  v.  Smith,  39  Texas,  362;  Evans  v.  Daniel,  60 
S.  W.  Rep.,  1012;  Brin  v.  Anderson,  60  S.  W.  Rep.,  778. 

SPEER,  Associate  Justice. — This  suit  was  brought  by  the  appellant 
Canning  to  foreclose  a  judgment  lien  upon  property  belonging  to  the 
appellee  Andrews,  and  claimed  by  him  as  his  homestead.  A  trial  was 
had  before  the  district  judge  which  resulted  in  a  judgment  in  favor  of 
appellee,  refusing  to  foreclose  the  lien  upon  the  ground  that  the  property 
was  homestead.  With  reference  to  this  issue,  upon  sufficient  evidence, 
the  court  found  that  on  February  14,  1893,  appellee  and  his  then  wife 
made  a  homestead  designation  of  tlie  property  in  controversy,  and  that 
this  was  filed  for  record  in  the  county  clerk's  office  upon  April  3,  1893; 
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that  at  this  time  he  and  his  wife  resided  upon  and  used  the  property  as  a 
homestead.  That  they  continued  to  reside  upon  and  to  use  the  same  for 
that  purpose  until  some  time  in  the  year  1900,  at  which  time  the  ap- 
pellee's wife  died.  That  appellee  and  his  children 'continued  to  reside 
upon  said  property  bb  his  homestead  from  the  date  of  the  death  of  his 
wife  until  the  latter  part  of  1901,  when  he  married  a  second  wife  who 
had  a  homestead  of  her  own  in  the  town  of  Dublin  within  about  three- 
quarters  of  a  mile  of  appellee's  homestead.  That  upon  marrying  his 
second  wife  appellee  temporarily  left  his  homestead  and  went  over  to 
stay  with  her  on  her  homestead,  but  that  his  intention  was  at  the  time 
he  went  over  there  and  left  his  homestead,  to  return  to  his  home  and 
make  it  his  permanent  homestead.  That  he  owns  no  other  real  property 
at  this  time.  That  his  present  wife  has  been  averse  to  residing  upon  his 
homestead,  and  he  has  been  entreating  her  and  remonstrating  with  her 
to  live  with  him  and  to  occupy  his  said  homestead.  Further,  that  he 
has  recently  made  improvements  upon  the  property  preparatory  to 
occupying  it,  and  that  at  no  time  since  he  left  the  same  has  he  intended 
to  abandon  it  as  his  homestead,  but  that  he  has  always  intended  to 
return,  and  has  always  claimed  the  same  as  his  homestead. 

There  is  little  or  no  controversy  as  to  the  facts  in  the  case.  The 
principal  contention  of  appellant  is  that  since  the  appellee's  second 
wife,  at  the  time  of  their  marriage,  was  occupying  property  which  had 
constituted  her  homestead  for  a  number  of  years,  and  was  then  her 
homestead,  and  since  appellee,  instead  of  continuing  to  reside  upon  his 
own  property,  left  it  and  went  to  reside  with  his  wife  upon  her  property, 
that  necessarily  the  homestead  of  the  wife  became  the  homestead  of  the 
family,  and  the  former  homestead  of  appellee  was  therefore  subject  to 
appellant's  lien.  It  is  argued  that  there  can  not  be  two  homesteads,  one 
for  the  wife  and  another  for  the  husband  at  the  same  time.  This  is 
true,  but  the  vice  in  appellant's  argument  lies  in  his  assumption  that 
the  homestead  of  the  present  Mrs.  Andrews  continued  to  be  her  home- 
stead after  her  marriage  to  appellee.  This  does  not  at  all  follow  from 
the  facts  of  this  case.  The  husband,  being  the  head  of  the  family,  had 
the  right  to  select  its  domicile.  The  property  in  controversy  at  the  time 
of  appellee's  marriage  was  his  homestead.  It  continues  to  be  such  until 
he  has  abandoned  it.  A  temporary  renting,  or  leaving,  for  any  purpose 
whatsoever,  will  not  amount  to  an  abandonment.  There  seems  to  be  no 
controversy  as  to  the  fact  that  appellee  intended  at  all  times  to  main- 
tain his  homestead  upon  his  own  property,  but  had  not  carried  his  wife 
there  for  the  reason  that  he  had  been  unable  to  secure  her  consent  to  the 
removal.  If  such  was  his  intention,  having  actually  acquired  no  other 
homestead  in  the  meantime,  the  property  remained  his  homestead,  and 
was  such  at  tiie  date  of  the  trial  of  this  suit.  This  case  is  not  analogous 
to  those  cases  which  h<AA  that  mere  intention,  unaccompanied  by  use  or 
any  acts  of  preparation  looking  to  an  immediate  use,  will  not  impress 
property  with  the  homestead  character.  Here  the  property  in  question 
was  an  actual  homestead,  and  the  burden  was  upon  appellant  to  show 
an  abandonment  of  the  same.  Without,  therefore,  finding  it  necessary 
to  review  the  questions  presented  by  appellee's  cross  assignment,  the 
judgment  is  in  all  things  affirmed. 

Affirmed. 
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L.  P.  Wilson  et  al.  v.  J.  D.  Peace. 

Decided  February  4,  1905. 

1. — ^Foreign  Corporations — Permit  to  Do  Bnsineis — ^Pleading. 

It  is  only  where  a  foreign  corporation  desires  to  do  business  in  this 
State  that  it  is  required  to  obtain  a  permit  here;  and  hence  where  a 
defendant,  sued  for  the  price  of  grain  he  had  bought  from  a  tenant  on  land 
owned  by  a  foreign  corporation,  set  up  that  he  liad  paid  the  price  "  therefor 
to  one  who  had  obtained  from  the  corporation  an  assignment  of  its  prior 
right  to  such  grain  as  rent  in  kind,  it  was  not  necessary  for  him  to  allege 
that  such  corporation  had  obtained  a  permit  to  do  business  in  Texas,  there 
being  no  allegation  that  it  was  doing  business  here. 

8. — Same — ^Doing  Business. 

It    seems   that    even    if    the    foreign  corporation    was    doing   business    in 

Texas  without  a  permit,   it  could  make  such   an   assignment   of  a   claim  for 

rents  so  as  to  authorize  suit  or  defense  thereon  by   its  assignee. 

Appeal  from  the  County  Court  of  Archer.  Tried  below  before  Hon. 
F.  licwis. 

N.  Henderson,  for  appellants. — The  fact  that  a  foreign  corporation 
not  doing  business  in  this  State  has  failed  to  obtain  a  permit  to  do  busi- 
ness in  the  State  of  Texas  does  not  prevent  such  corporation  from  main- 
taining a  suit  in  the  courts  of  Texas  to  recover  rents  on  lands  situated 
in  Texas  belonging  to  it  and  a  fortiori,  a  bona  fide  purchaser  of  such 
rents  could  maintain  such  suit  thereon.  Lakeview  Land  Co.  v.  San 
Antonio  Tr.  Co.,  66  S.  W.  Rep.,  766;  Texas,  L.  &  M.  Co.  v.  Worsham, 
76  Texas,  558;  American  Invest.  Co.  v.  North  Am.  Trust  Co.,  68  Pac. 
Rep.,  1089;  Del.  &  A.  Tel.  Co.  v.  Pensonkin  Tap.  Ry.,  116  Fed.  Rep., 
910;  Anglo  Am.  T^nd  Mtg.  Co.  v.  Dyer  (Mass.),  64  N.  E.  Rep.,  416; 
Frick  V.  Marshall,  86  Mo.  App.,  463;  Missouri  Coal  &  Mining  Co.  v. 
Ladd  (Mo.),  61  S.  W.  Rep.,  191;  Eskridge  v.  Trust  Co.,  69  S.  W.  Rep., 
988;  Security  Co.  v.  Bank,  93  Texas,  576;  Powder  River  Cattle  Co.  v. 
Custer  Co.  (Mont.),  22  Pac.  Rep.,  383. 

SPEER,  Associate  Justice. — On  February  6,  1904,  J.  D.  Peace 
filed  suit  in  the  County  Court  of  Archer  County  against  P.  W.  Nolen 
and  William  Xolen,  composing  the  firm  of  P.  W.  Nolcn  &  Company,  to 
recover  a  balance  of  $275.91,  alleged  to  be  due  for  grain  previously  sold 
to  defendants.  The  Nolens  answered  alleging  that  the  grain  purchased 
by  them  from  the  plaintiff  was  raised  by  him  on  a  farm  belonging  to 
the  American  Tribune  Xew  Colony  Company,  a  corporation  duly  in- 
corporated under  the  laws  of  the  State  of  Indiana.  That  plaintiff 
raised  said  grain  as  the  tenant  of  said  company  under  a  contract  by 
which  said  company  was  to  be  entitled  to  "one-fourth  in  the  half  bushel 
at  the  machine  as  rent."  That  said  company,  for  a  valuable  considera- 
tion, had  sold  and  transferred  to  L.  F.  AVilson  said  rent.  That  the  sum 
sued  for  is  the  proceeds  of  said  rent  grain ;  that  said  Wilson  had  shown 
to  defendants  that  he  was  entitled  to  said  rents  and  the  same  had  been 
paid  over  to  him.  That  Wilson  had  promised  and  agreed  to  indemnify 
defendants  if  they  were  held  liable  upon  plaintiff^s  claim.    There  was 
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a  prayer  to  make  Wilson  a  party,  which  was  done,  and  he  answered 
substantially  the  same  as  did  the  Nolens.  To  these  answers  plaintiff 
specially  excepted  for  the  reason  "that  said  answer  alleges  that  the 
rents  therein  claimed  were  and  are  due  to  L.  F.  Wilson,  assignee  of  the 
American  Tribune  New  Colony  Company,  a  corporation  under  the  laws 
of  Indiana,  and  does  not  allege  that  said  corporation  has  obtained  from 
the  Secretary  of  the  State  of  Texas,  a  permit  to  do  business  in  the  State 
of  Texas."  The  court  sustained  this  exception,  and  the  plaintiff  failing 
to  amend,  judgment  was  rendered  for  the  plaintiff  against  the  Nolens, 
and  a  judgment  over  in  favor  of  the  Nolens  against  Wilson,  from  which 
judgment  all  of  the  defendants  have  appealed. 

The  court  erred  in  sustaining  these  exceptions,  because  it  is  neither 
directly  alleged,  nor  does  it  appear  from  the  allegations  of  the  answers, 
that  the  American  Tribune  New  Colony  Company  was  doing  business 
in  the  State  of  Texas.  It  is  only  where  a  foreign  corporation  desires  to 
do  business  in  this  State  that  it  is  required  to  apply  for  and  obtain  from 
the  Secretary  of  State,  a  permit  to  do  business  in  this  State.  (Lake- 
view  Land  Co.  v.  San  Antonio  Traction  Co.,  95  Texas,  252,  66  S.  W. 
Rep.,  766 ;  Security  Co.  v.  Pan  Handle  National  Bank,  93  Texas,  575 ; 
Texas  Land  &  Mortgage  Co.  v.  Worsham,  76  Texas,  556;  Keating 
Imp.  Co.  V.  Carriage  Co.,  12  Texas  Civ.  App.,  667,  35  S.  W.  Eep.,  417.) 
But  conceding  that  the  company  had  been  or  was  doing  business  in  Texas 
without  the  permit  provided  by  law,  we  are  not  prepared  to  hold  that 
it  could  not  have  made  the  assignment  in  question  so  as  to  aut!iorize  the 
suit  by  its  assignee.    See  above  authorities. 

Reversed  and  remanded. 


B.  C.  Taber  et  al.  v.  State  of  Texas. 

Decided  February  4,  1905. 

1. — ^Taxation — County  School  Land — Executory  bale. 

The  constitutional  provision  exempting  county  school  lands  from  taxation 
does  not  apply  where  such  lands  have  been  sold  by  the  county,  although  the 
sale  is  by  an"  executory  contract  only,  with  a  condition  of  forfeiture  in  case 
of  noncompliance  by  the  vendee  with  its  terms  as  to  making  the  payments 
called  for  therein,  and,  such  payments  not  being  yet  all  due,  no  deed  ha^ 
been  executed  by  the  county. 

2. — Same — ^Executory  Sale  not  an  Option. 

An  executory  contract  of  sale  of  land  can  not  be  regarded  as  merely 
an  option  to  buy,  since  it  vests  title  in  the  purchaser,  rendering  the  land 
subject  to   execution   and   taxation   as   his   property. 

8. — Same — ^Assessment  for  Taxes — ^Irregnlarlty — Owner's  Name. 

Where  in. the  assessment  of  unrendered  lands  by  the  tax  assessor  there 
was  an  inaccuracy  in  stating  the  owner's  name,  but  elsewhere  in  connection 
with  the  assessment  the  name  was  correctly  stated,  such  irregularity  did  not 
vitiate  the  assessment. 

Appeal  from  the  District  Court  of  Archer.    Tried  below  before  Hon. 
A,  H.  Carrigan. 
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Matlock,  Miller  &  Dycus,  for  appellants. — 1.  Lands  granted  to  a 
county  by  the  Bepublic  or  State  of  Texas  for  educational  purposes  are 
exempt  from  all  manner  of  taxation.  Sec.  69,  art.  11  of  the  Constitution 
of  1876;  Doherty  v.  Thompson,  71  Texas,  192;  Art.  6065,  Rev.  Stats,  of 
1895;  David  v.  Burnett,  77  Texas,  3;  Land  and  Cattle  Co.  v.  Board, 
80  Texas,  489. 

2.  The  Dallas  County*  school  land  being  exempt  under  the  Constitu- 
tion and  laws  from  taxation,  and  the  title  to  said  land  being  still  in 
Dallas  County  and  the  defendants  herein  having  no  title,  but  a  mere 
right  to  acquire  title,  the  land  is  not  taxable  as  the  property  of  defend- 
ants. Davis  V.  Burnett,  77  Texas,  3;  Taylor  v.  Robinson,  72  Texas, 
364;  Tracy  v.  Reed,  38  Fed.  Rep.,  73;  Pitts  v.  Booth,  15  Texas,  455; 
Upshur  V.  Pace,  15  Texas,  533;  Abney  v.  State,  47  S.  W.  Rep.,  1044; 
Railway  v.  Prescott,  16  Wall.,  603 ;  Railway  v.  McShane,  22  Wall.,  445 ; 
Wisconsin  Central  Ry.  Co.  v.  Price  County,  133  U.  S.,  496;  Northern 
Pac.  Ry.  Co.  v.  Trail  County,  115  U.  S.,  601 ;  State  v.  Mississippi  River 
Bridge  Co.,  35  S.  W.  Rep.,  594;  Chicago  &  Alton  Rv.  Co.  v.  People, 
38  N.  E.  Rep.,  1075;  Graff  v.  Ackerman  (Neb.),  57  N.  W.  Rep.,  512; 
Duncan  v.  Newcomb  (So.  Dak.),  69  N.  W.  Rep.,  581 ;  Slaughter  v.  Coke 
Co.,  79  S.  W.  Rep.,  869;  Dunaway  v.  Day  (Mo.),  63  S.  W.  Rep.,  731. 

3.  There  was  a  fatal  variance  between  the  pretended  list  and  assess- 
ment showing  the  property  to  be  that  of  unknown  owner  and  the  tax 
rolls  which  showed  it  to  be  the  property  of  B.  C.  Taber  &  Company. 
Rev.  Stats,  of  1895,  arts.  5107,  5119,  5126;  State  v.  Farmer  (Texas 
Sup.),  59  S.  W.  Rep.,  542;  Clegg  v.  State,  42  Texas,  610;  Weltz  on 
Assessments,  p.  6;  Plummer  v.  Marathon  Co.,  46  Wis.,  177;  Tiernet 
V.  Lumber  Co.,  47  Wis.,  248;  Schieber  v.  Kahler,  49  Wis.,  301;  Marshall 
v.  Benson,  48  Wis.,  565;  Power  v.  Kindschi,  58  Wis.,  539;  46  Am.  St 
Rep.,  052;  State  v.  Kendrick  (Mo.),  60  S.  W.  Rep.,  1063;  McReynolds 
V.  Longenburger,  59  Pa.  St.,  13;  Houghton  v.  Hall,  47  Vt.,  333;  Bode 
V.  Invest.  Co.,  6  Dak.,  499. 

W.  E.  Forgy  and  0.  E.  Henley,  for  appellee. — 1.  There  is  no  fatal 
variance  between  the  assessment  and  the  tax  rolls.  Arts.  5119,  5126, 
Rev.  Stats,  of  1895 ;  George  v.  Dean,  47  Texas,  73 ;  Hernandez  v.  City 
of  San  Antonio,  39  S.  W.  Rep.,  1022;  State  v.  Bremond,  31  Texas,  116; 
Arts.  2085,  5107,  Rev.  Stats,  of  1895. 

.  2.  Lands  granted  to  a  county  by  the  Republic  or  State  of  Texas 
for  educational  purposes  are  exempt  from  taxation  so  long  as  the  same 
is  owned  or  held  by  the  county.  But  as  soon  as  the  same  is  held  or 
owned  under  a  contract  of  sale  by  an  individual  company  or  corporation 
then  it  becomes  immediately  subject  to  taxation.  Art.  5087,  Rev. 
Stats,  or  1895;  17  Am.  and  Eng.  Ency.  of  Law  (1st  ed.),  p.  299;  25 
Am.  and  Eng.  Ency.  of  Law  (Ist  ed.),  p.  119;  State  v.  Farmer,  59 
S.  W.  Rep.,  541;  Garrett  v.  Christopher,  74  Texas,  453. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
in  favor  of  the  State  against  B.  C.  Taber  and  J.  B.  Wilson  for  $442.90, 
the  taxes  for  the  year  1902  on  the  Dallas  County  school  lands,  situated 
in  Archer  County,  with  foreclosure  of  the  tax  lien.    The  main  proposi- 
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tion  relied  on  for  a  reversal  of  the  judgment  is  thus  stated  in  appellant's 
brief :  "The  Dallas  County  school  land  being  exempt  under  the  Consti- 
tution and  laws  from  taxation,  and  the  title  to  said  land  being  still  in 
Dallas  County,  and  the  defendants  herein  having  no  title,  but  a  mere 
right  to  acquire  title,  the  land  is  not  taxable  as  the  properi:y  of  defend- 
ants/' 

November  23,  1900,  B.  C.  Taber  made  a  contract  with  the  Commis- 
sioners* Court  of  Dallas  County  for  the  purchase  of  said  lands  at  two 
dollars  per  acre,  payable  in  twenty  years,  with  interest  payable  semi- 
annually in  advance.  On  the  following  day  a  contract  was  executed  in 
the  pursuance  of  the  order  of  said  couri;,  signed  by  the  county  judge  of 
said  county  and  B.  C.  Taber,  which  contained,  among  others,  the  fol- 
lowing provision :  "And  it  is  especially  provided  that  should  the  said 
party  of  the  second  part  (B.  C.  Taber),  or  his  legal  heirs  or  assigiM^ 
fail  or  refuse  for  sixty  (60)  days  after  one  of  the  semiannual  interest 
payments  becomes  due,  to  pay  the  same,  then  this  obligation  to  become 
null  and  void,  and  of  no  binding  effect  on  either  party  hereto,  and  in  that 
event  all  the  appurtenances  and  improvements  situated  thereon  shall 
become  the  property  of  said  Dallas  County,  or  her  legal  assigns ;  and  the 
party  of  the  second  part  hereby  agrees  and  binds  himself,  his  heirs  and 
assigns,  to  quit  and  surrender  said  premises,  together  with  all  the 
appurtenances  and  improvements  situated  thereon,  and  the  pari:y  of  the 
first  part  may  reenter  and  take  possession  of  said  premises  and  hold  as 
in  her  former  estate,  and  thereupon  this  contract  of  sale  and  every- 
thing herein  contained,  shall  cease  and  become  null  and  void,  and  all 
claims  for  damage  by  reason  of  such  reentry  is  hereby  expressly  waived, 
and  the  party  of  the  first  part  shall  have  no  right  hereunder  for  a 
specific  performance  hereof/'  The  concluding  paragraph  was  as  fol- 
lows :  "To  have  and  to  hold  the  above  described  premises,  together  with 
all  and  singular  the  rights  and  appurtenances  thereto  in  anywise  be- 
longing, unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  when  the  whole  of  said  principal  and  interest  has  been  fully 
paid.  The  party  of  the  first  part  agrees  and  binds  said  Dallas  County, 
himself  and  successors  in  office  to  make  good  and  valid  fee  simple  title 
to  the  above  and  foregoing  described  lands  to  said  second  party  or  his 
legal  heirs  or  assigns,  and  to  warrant  and  forever  defend  all  and  singular 
the  said  premises  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  against  all  persons  lawfully  claiming  or  to  claim  the  same  or  any 
part  thereof.'' 

Previous  to  this  time  Taber  held  the  land  under  lease,  with  privilege 
of  purchase,  and  thereafter  held  possession  under  the  contract  of  pur- 
chase, paying  interest  as  therein  provided. 

April  26,  1901,  Taber  sold  and  conveyed  to  J.  B.  Wilson  an  undivided 
half  interest  in  and  to  all  his  "right,  title  and  interest  in  and  to"  said 
tract  of  land,  referring  to  the  contract  with  Dallas  County  as  the  source 
of  his  title  and  attaching  the  same  to  his  conveyance  to  Wilson.  There- 
after Taber  and  Wilson,  under  the  firm  name  of  B.  C.  Taber  and  Com- 
pany, hrfd  possession  of  the  land  and  made  no  default  in  the  payment 
of  interest. 

Our  conclusion  from  these  facts  is  that  appellants,  Taber  and  Wilson, 
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held  the  Dallas  County  school  lands  during  the  year  1902  as  purchasers 
from  Dallas  County,  and  that  the  constitutional  exemption  claimed  by 
them  was  not  available.  True,  the  contract  of  purchase  under  which 
they  held  was  by  express  stipulation  subject  to  forfeiture  for  failure 
to  pay  interest,  but  in  this  respect  it  was  not  materially  different  from 
other  executory  contracts  of  purchase,  which  are  subject  to  forfeiture 
for  default  of  the  purchaser.  The  contention  that  appellants  acquired 
only  an  option,  which  is  the  purchased  privilege  of  either  buying  or  sell- 
ing something  at  a  specified  price  within  a  specified  time,  is  not  sustained 
by  the  record.  They  acquired  more  than  the  privilege  of  buying,  for 
that  privilege  they  exercised;  they  acquired  the  right  to  a  title  on 
complying  with  the  conditions  of  the  purchase,  which  were  conditions 
subsequent  only.  The  written  proposition  submitted  to  the  Commis- 
sioners' Court  of  Dallas  County  by  B.  C.  Taber  was  one  for  a  purchase 
outright,  and  neither  in  it  nor  in  the  order  accepting  it  was  any  reference 
made  to  any  condition  of  forfeiture.  That  seems  to  have  been  inserted 
by  the  county  judge  in  drawing  up  the  contract  of  sale,  evidently  for 
the  protection  of  the  county,  and  did  not  have  the  effect  of  reducing 
what  was  otherwise  undoubtedly  a  contract  of  sale,  as  embodied  in  the 
proposition  and  order  of  acceptance,  to  onfe  for  a  mere  option  to  buy. 

That  our  tax  laws  should  be  construed,  as  they  long  have  been,  to 
require  the  vendee  holding  lands  under  an  executory  contract  of  sale 
to  pay  the  taxes  assessed  against  such  lands,  we  entertain  no  doubt. 
Lands  so  held  are  subject  to  execution  as  the  property  of  the  vendee, 
and  the  title  of  such  vendee  will  support  an  action  of  trespass  to  try 
title.  The  fact  that  a  county  is  the  vendor  ought  not  to  change  the 
legal  status  of  such  vendee.  True,  it  has  been  held  that  county  school 
lands,  so  long  as  they  remain  the  property  of  the  county,  are  exempt 
from  taxation,  even  in  the  hands  of  a  lessee  (Dougherty  v.  Thompson, 
71  Texas,  192),  but  after  the  lands  are  sold  by  the  county  they  become 
the  property  of  the  vendee  for  purposes  of  taxation,  as  well  as  of  execu- 
tion, even  though  the  sale  be  on  a  credit  and  the  contract  executory. 
It  would  certainly  be  unreasonable  to  treat  a  county  selling  its  school 
lands  on  a  credit  as  owner  both  of  the  notes  or  obligation  taken  for  the 
purchase  price  and  of  the  land.  True,  the  county  is  not  entirely  divested 
of  title  to  the  lands  until  they  are  finally  paid  for,  but  until  a  forfeiture 
or  rescission  takes  place  on  account  of  the  default  of  the  purchaser, 
the  purchaser  is  to  be  regarded  as  the  owner,  and  the  lands  may  be  sold 
for  taxes  as  his  property. 

The  minor  questions  raised  relate  to  defects  in  the  assessment,  and 
will  be  briefly  noticed.  Appellants  failed  to  render  the  lands  for  taxes 
for  the  year  1902,  and  in  making  the  assessment  the  county  assessor 
used  "B.  C.  Taber  and  Wilson"  to  designate  the  owner,  placing  their 
names  on  the  inventory  in  connection  with  several  assessments  to  un- 
known owners,  and  low  down  in  the  columns  headed  "Certificate  of 
Scrip  No."  and  "Survey  No.,"  but  in  parenthesis,  and  opposite  "Dallas 
Co.  Sch.  lid."  under  the  head  of  original  grantee,  and  also  opposite 
the  abstract  number  of  said  land,  the  proof  showing  it  had  no  certifi- 
cate or  survey  number.  The  acres  rendered  and  value  assessed  appeared 
at  the  proper  places  on  the  inventorv.  The  name  of  the  owner  given  on 
the  tax  roll  was  as  follows:    "B.  C.  Taber  &  Co."    These  and  other 
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defects  complained  of  did  not,  in  our  opinion,  invalidate  the  assessment, 
being  mere  irregularities.  An  inspection  of  the  tax  inventory  copied 
in  the  record  leaves  little  room  for  doubt  as  to  what  was  meant  by  the 
assessor  in  placing  "B.  C.  Taber  and  Wilson'*  where  he  did  on  the  list, 
which  was  opposite  the  abstract  number,  the  name  of  original  grantee, 
the  number  of  acres  and  the  value  thereof.  The  land  was  thus  suffici- 
ently identified,  there  being  no  certificate  or  survey  number,  and  any 
mistake  in  the  name  of  the  owner  would  not  affect  the  tax  lien  on  the 
land.  (Rev.  Stats.,  art.  5085.)  Besides,  the  firm  name  seems  to 
have  been  corrected  on  the  tax  roll,  as  provided  in  article  5120  of 
Revised  Statutes. 

The  supplemental  roll  offered  by  appellee  for  the  year  1901  was 
properly  excluded  because  it  lacked  the  affidavit  of  the  assessor  required 
by  article  5130  of  Revised  Statutes.     (Clayton  v.  Rehm,  67  Texas,  52. 

Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  L.  McCoRD  V.  Elizabeth  Hames  et  al. 

Decided  February  4,  1905. 

1. — Superior  legal  Title — ^Deicent — Conveyance — Recovery  Back  of  Land  Sold. 
Where  a  deed  of  land  reserves  a  vendor's  lien  to  secure  the  purchase 
money  the  superior  legal  title  remains  in  the  vendor,  and  upon  his  deatli 
descends  to  his  heirs,  and  they  may,  the  purchase  money  remaining  unpaid, 
convey  such  title  to  an  assignee  of  the  purchase  money  note,,  and  the  as- 
signee may,  in  default  of  payment  of  the  purchase  money,  recover  the  land 
from  the  vendee. 

S. — Same — ^Equitable  Relief — Forecloiure  of  Lien. 

Where  the  suit  is  to  recover  the  land  or  in  the  alternative  to  foreclose 
the  vendor's  express  lien,  and  for  any  reason  it  would  be  inequitable  for  the 
vendor,  or  those  claiming  through  him,  to  recover  the  land,  a  court  of  equity 
will  not  permit  him  to  do  so,  but  will  confine  his  recovery  to  a  judgment 
for  the  unpaid  purchase  money,  with  foreclosure  of  the  lien. 

8. — Same— Rescission — ^Walyer. 

To  authorize  a  rescission  of  the  sale  by  the  vendor  and  a  recovery  back 
of  the  land  he  must  not  delay  too  long  in  insisting  upon  the  payment  of  the 
purchase  money  as  it  falls  due,  or  he  will  be  considered  as  having  waived 
the  default.  He  must  not  treat  the  contract  as  still  subsisting,  or  do  any  act 
which  may  be  construed  into  its  affirmance. 

4. — Same— Recoyery  of  Land  Denied. 

Where  the  holder  of  the  purchase  money  notes  more  than  six  years  after 
their  maturity  accepted  renewal  notes  and  also  payments  made  thereon  dur- 
ing three  or  four  years  following,  and  sought  to  have  such  notes  allowed 
as  a  claim  against  the  vendee's  estate,  and  the  land,  which  had  become  the 
homestead  of  the  vendee,  had  been  very  largely  enhanced  in  value  by  improve- 
ments placed  thereon,  and  no  notice  of  intention  to  rescind  was  manifested  or 
given  until  the  filing  of  the  suit,  about  three  years  after  the  holder  of  the 
notes  had  acquired  the  legal  title  by  quitclaim  from  the  heirs  of  the  vendor, 
there  was  an  affirmance  of  the  contract  of  sale,  or  such  a  state  of  facts  as 
would  render  it  unconscionable  to  permit  a  recovery  of  the  land. 
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-Teader  of  Unpaid  Pvrehase  Xoney. 
Where  the  amount  of  the  unpaid  purchase  money  was  not  and  oould  not, 
from  the  information  possessed  by  the  defendant  vendees,  have  been  known 
to  them,  and  in  such  suit  they  pleaded  payment  of  the  notes,  but  offered 
in  the  event  any  amount  was  found  to  be  due  to  pay  it  within  such  time 
as  the  court  should  require,  it  was  not  indispensable  that  a  tender  of  such 
amount  should  have  been  made  in  open  court  in  order  to  defeat  plaintiff's 
.  recovery  of  the  land. 

6. — Same — ^Estoppel — Resisting  Payment  of  Hotet. 

Where  the  holder  of  the  vendor's  lien  notes  sought  in  the  administration  of 
the  estate  of  the  vendee  of  the  land  sold  to  establish  the  notes  as  a  claim 
against  the  estate  and  have  the  lien  enforced,  and  the  widow  and  children  re- 
sisted on  the  ground  that  the  notes  had  been  paid  and  that  the  claim  was 
not  presented  in  due  time,  this  did  not  estop  them  from  asserting  in  this  action, 
brought  by  such  holder,  their  right  to  pay  off  the  purchase  money  debt 
and  thus  defeat  plaintiff's  right  to  rescind  and  to  recover  the  land  by  virtue 
of    the    superior    legal    title. 

7. — Same — Same. 

Nor  were  they  so  estopped  by  reason  of  the  fact  that,  In  an  action 
brought  by  plidntiff  in  the  District  Court  to  establish  the  debt  and  forclose 
the  lien,  they  objected  on  the  ground  that  administration  was  pending  on  the 
estate,   and  plaintiff  thereupon  took   a  voluntary  nonsuit. 

8. — Same — ^Payments  by  Decedent's  Estate. 

Where  the  land  became  the  homestead  of  the  vendee  and  was  occupied 
as  such  by  his  widow  and  children  after  his  death,  and  they  turned  over 
products  of  the  land  to  the  holder  of  the  purchase  money  notes,  who  was 
the  administrator  of  the  vendee's  estate,  with  directions  to  apply  the  proceeds 
as  payment  on  the  notes,  such  proceeds  were  not  assets  of  the  estate,  and 
the  administrator's  unauthorized  action  in  applying  them  to  other  claims  against 
the  estate  did  not  defeat  the  right  of  the  widow  and  children  to  have  such  pro- 
ceeds credited  on  the  notes,  which  had  become  the  property  of  such  administra- 
tor by  gift  after  their  maturity. 

9. — Assignment  of  Error — Statement  Necessary  in  Briefs. 

An  assignment  of  error  will  not  be  considered  where  it  is  not  followed 
in  preparing  the  briefs,  by  a  statement  of  the  record  in  explanation  and  sup- 
port of  the  proposition  asserted. 

10. — Same — ^Bill  of  Exoeptlons — ^Exclusion  of  Evidence. 

An  assignment  complaining  of  the  exclusion  of  evidence  will  not  be  con- 
sidered where  the  bill  of  exceptions  taken  to  such  exclusion  is  not  approved 
by  the  trial  judge. 

Appeal  from  the  District  Court  of  Rockwall.  Tried  below  before 
Hon.  J.  E.  Dillard. 

Kearby  &  Kearby  and  0.  W.  Morris,  for  appellant. — 1.  Where  the 
deed  expressly  reserves  the  vendor's  lien  to  secure  the  notes,  the  trans- 
feree thereof,  who  holds  a  proper  transfer  of  the  superior  title  of  the 
original  vendor,  may  upon  default  in  its  payment,  sue  in  trespass  to  try 
title  and  recover  the  land,  especially  if  the  amount  due  is  not  tendered 
into  court.  Farmers  Loan  &  Trust  Co.  v.  Beckley,  93  Texas,  267;  Smith 
V.  Farmers  Loan  &  Trust  Co.,  51  S.  W.  Rep.,  515. 

2.    The  assignee  of  the  purchase  money  note,  the  lien  being  ex- 

Eressly  reserved  in  the  deed,  has  the  right  to  sue  for  the  land,  when 
mitation  or  when  other  suflBcient  technical  objection  to  his  right  to 
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foreclose,  is  plead  against  his  right  to  foreclose  his  lien.    White  v.  Cole, 
87  Texas,  600. 

3.  If  a  plea  of  limitation  or  other  sufficient  technical  plea  to  the 
foreclosure  of  the  lien  be  made  and  the  holder  of  the  vendor's  lien 
forced  to  acquire,  at  a  loss,  the  superior  legal  title,  the  adverse  party 
is  estopped  from  tendering  the  amount  due  on  the  notes  and  the  holder 
of  the  lien  may  bring  his  suit  in  trespass  to  try  title  for  the  land. 
Palmer  v.  Jackson,  52  Texas,  427. 

4.  A  payment  of  claims  under  order  of  the  court  in  due  course  of 
administration  is,  in  the  absence  of  fraud,  an  ample  protection  to  the 
administrator.  Cameron  v.  Morris,  83  Texas,  15,  16;  Sabinos  v.  Cham- 
berlain, 76  Texas,  624;  Buchanan  v.  Bigler,  64  Texas,  589;  Fortson  v. 
Alford,  62  Texas,  576;  Johnson  v.  Wilcox,  23  Texas,  413. 

L,  D.  Stroud  and  Word  &  Charlton,  for  appellees. — 1.  By  long  delay 
the  vendor  waives  time  as  the  essence  of  the  contract  and  loses  the  right 
to  rescind  the  sale  of  the  land.  Heirs  of  Reddin  v.  Smith,  65  Texas,  26 ; 
Tom  V.  Wolhoffer,  61  Texas,  277;  Burkitt  v.  McDonald,  64  S.  W.  Rep., 
694;  Moore  v.  Giesecke,  76  Texas,  543;  Scarborough  v.  Arrant,  25 
Texas,  131. 

2.  Where  original  vendor  expressly  reserves  a  lien  to  secure  unpaid 
purchase  money  notes,  and  subsequently  parts  with  his  title  to  the  notes, 
such  vendor  holds  the  superior  legal  title  as  a  naked  trust  for  the  holder 
of  the  notes,  and  upon  the  death  of  such  original  vendor  such  naked 
trust  so  held  by  him  will  not  descend  to  his  heirs,  and  the  holder  of 
such  notes  who  obtains  a  quitclaim  from  such  heirs  does  not  obtain  the 
legal  title.  Douglass  v.  Blount,  95  Texas,  380 ;  Farmers'  Loan  &  Trust 
Co.  V.  Beckley,  93  Texas,  267-274. 

3.  Appellant  has  waived  its  fourth  assignment  of  error,  as  the  same 
is  not  followed  by  anv  statement.  Rule  31  for  Courts  of  Civil  Appeals; 
McCardell  v.  Henry,^  57  S.  W.  Rep.,  908;  Brannin  v.  Dry  Goods  Co., 
30  S.  W.  Rep.,  572. 

TALBOT,  Associate  Justice. — F.  Sullivan  conveyed  to  licvi  Hames 
September  20,  1889,  the  land  in  controversy,  being  124  acres,  a  part  of 
the  E.  R.  Foster  survey,  situated  in  Rockwall  County,  Texas.  The 
consideration  recited  in  the  deed  is  $1,240,  paid  and  to  be  paid  as 
follows:  One  yoke  of  oxen,  delivered  at  date  of  deed,  valued  at  $70; 
one  note  for  the  sum  of  $67.95,  due  September  29,  1889 ;  one  note  for 
$300,  due  December  15,  1889,  payable  to  the  order  of  R.  A.  Watson; 
one  note  for  $360.50,  due  December  20,  1890,  and  one  note  for  $432.50, 
due  November  15,  1891.  All  the  notes  bore  date  September  20,  1889, 
and  interest  at  10  percent  per  annum  from  said  date;  provided  for  the 
payment  of  10  percent  as  attorney's  fees ;  and  a  vendor's  lien  on  the  land 
conveyed  was  expressly  reserved  in  the  deed  to  secure  the  payment  of 
said  notes.  Hames  established  the  homestead  of  himself  and  family  on 
the  land  shortly  after  his  purchase,  and  he  and  his  family  made  valuable 
improvements  "thereon,  so  that  its  value  at  the  date  of  the  trial  of  this 
cause  was  $4,960.  Hames  died  upon  the  land  in  June,  1897,  and  his 
family  has  continued  to  occupy  it  as  their  home.  All  of  the  above  men- 
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tioned  notes  were  paid  off  before  the  16th  dav  of  December,  1896,  except 
the  $67.50  note  and  the  $432.50  note. 

Some  time  prior  to  December  16,  1896,  Sullivan,  the  grantor  in  the 
deed,  parted  with  all  of  his  interest  in  the  notes  mentioned,  and  on. 
said  date  W.  H.  Atherton,  his  son-in-law,  being  in  possession  of  said 
notes,  called  on  Levi  Hames,  surrendered  said  unpaid  notes  and  secured 
in  renewal  thereof  the  two  notes  sued  on  in  this  suit.  Each  of  the  last 
named  notes  was  for  the  sum  of  $352.72,  payable  respectively  on  the 
Ist  day  of  December,  1897  and  1898,  and  bore  interest  at  the  rate  of 
10  percent  per  annum  from  their  date,  and  stipulated  for  the  payment 
of  10  percent  as  attorneys'  fees  if  placed  in  the  hands  of  an  attorney 
for  collection.  They  were  payable  to  the  order  of  W.  H.  Atherton  and 
his  wife,  M.  A.  Atherton,  and  recited  that  they  were  renewals  of  the 
old  notes,  and  acknowledged  a  vendor's  lien  on  the  land  sued  for.  At 
the  death  of  Levi  Hames,  in  June,  1897,  he  left  surviving  him  seven 
children,  five  of  whom  were  minors,  and  his  widow,  Elizabeth  Hames, 
but  left  no  property  subject  to  administration,  except  a  mare  and  colt, 
subsequently  sold  for  $40.50.  W.  H.  Atherton  was  appointed  temporary 
administrator  of  Levi  Hames'  estate  the  30th  day  of  August,  1897, 
and  aftol-wards,  on  March  15,  1898,  he  was  appointed  permanent  ad- 
ministrator. On  March  14,  1898,  he  returned  to  the  County  Court  an 
appraisement  and  inventory,  embracing  said  124-acre  homestead  tract. 
Levi  Hames  at  his  death  was  insolvent.  The  widow  and  children  re- 
mained in  the  homestead,  making  crops  of  com  and  cotton  in  the  years 
1897,  1898,  and  1899,  and  delivered  the  cotton  to  W.  H.  Atherton. 

Elizabeth  Hames  testified  that  on  September  15,  1897,  she  paid  Ather- 
ton $25,  and  in  the  years  1897,  1898  and  1899,  she  turned  over  to 
him  all  the  cotton  raised  on  the  premises  and  instructed  him  to  sell 
and  apply  proceeds  to  payment  of  vendor's  lien  notes;  that  Mr.  Atherton 
had  never  made  her  any  report,  though  she  frequently  demanded  it. 
Atherton  admits  having  received  the  cotton  and  sold  it,  and  swears  that 
it  brought  $r)T3.G8.  The  widow  testified  that  she  made  an  effort  to 
find  out  how  she  stood,  and  went  to  Atherton  day  after  day  to  find 
out,  and  he  would  tell  her  every  time  that  he  was  busy,  and  did  not 
have  time  to  look  over  the  matter;  that  she  went  to  employ  an  attorney 
to  represent  her  in  1898,  but  that  Atherton  told  her  it  was  best  to  let 
it  remain  the  way  it  was,  and  said  that  Lawyer  Edwards  was  appointed 
to  attend  to  the  business.  Edwards  was  Atherton's  attorney.  Atherton 
denied  that  the  widow  had  instructed  him  to  credit  the  proceeds  of  the 
cotton  on  the  notes,  and  testified  that  he  had  used  it  all  in  the  pa}Tnent 
of  debts  due  by  Levi  Hames,  deceased,  his  intestate.  Elizabeth  Hames, 
joined  by  her  children,  applied  to  the  Probate  Court  to  strike  from  the 
inventory  the  homestead  tract  and  the  personal  property  inventorfed, 
and  on  March  21,  1900,  after  due  notice  to  W.  H.  Atherton,  the 
administrator,  the  land  in  controversy  and  the  personal  property  were 
set  aside  to  the  family. 

On  March  15,  1901,  W.  H.  Atherton,  as  administrator,  made  appli- 
cation to  the  Probate  Court  for  an  order  to  sell  the  land  in  controversy, 
to  satisfy  the  claims  of  W,  L.  McCord,  alleged  to  be  the  then  holder 
of  the  vendor's  lien  notes  sued  on,  alleging  that  the  estate  had  been 
fully  administered,  except  said  notes  and  expenses.    The  appellees  con- 
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tested  the  application  and  denied  McCord's  ownership,  and  denied  that 
the  same  had  ever  been  proved  up,  allowed  and  established,  and  alleged 
that  Atherton,  the  administrator,  was  the  owner  of  said  notes  and  had 
always  been,  and  that  Atherton  had  failed  to  prove  up  the  same  within 
a  year,  and  that  the  same  was  barred  by  the  statute  of  limitation,  and 
that  the  same  was  really  never  transferred  to  McCord,  but  for  the  sole 
purpose  of  avoiding  defendants'  defenses  thereto,  and  that  the  land  had 
been  set  aside  as  .the  homestead,  and  that  the  administrator's  claim 
was  barred.  The  court,  upon  hearing  the  application,  refused  to  grant 
an  order  to  sell  the  land.  No  appeal  was  taken  from  this  action  of 
the  court. 

Subsequently  W.  L.  McCord  made  application  to  have  the  vendor's 
lien  notes  established  as  a  claim  against  Ijevi  Hames'  estate  and  to 
make  the  same  a  charge  upon  the  land  described  in  appellant's  petition, 
as  a  vendor's  lien.  Appellees  contested  this  application  on  the  ground, 
as  shown  by  the  record,  that  Atherton,  as  the  owner  of  said  notes,  failed 
to  prove  up  and  present  the  same  to  the  Probate  Court  for  allowance 
within  one  year  after  the  opening  of  administration,  and  hence  that 
the  same  was  barred  and  could  not  be  urged  as  a  claim  against  said 
estate  and  the  widow  and  heirs  of  Levi  Hames,  deceased.  The  Pro])ate 
Court  sustained  the  plea  presented  by  appellees.  McCord  did  not  apj)eal. 
Some  time  prior  to  this,  not  disclosed  by  the  record,  W.  L.  McCord 
brought  a  suit.  No.  869,  in  the  District  Court  of  Rockwall  County 
against  W.  H.  Atherton  and  others  upon  the  notes  in  controversy,  and 
citation  was  asked  against  Elizabeth  Hames  and  her  children.  The 
record  further  shows  that  the  defendants  in  said  cause,  without  dis- 
closing their  names,  filed  an  amended  original  answer  in  which  de- 
fendants demurred  to  and  denied  the  allegations  of  the  plaintiff's  pe- 
tition, specially  alleged  that  Atherton  had  qualified  in  March,  1898,  as 
administrator  of  Levi  Hames,  and  was  still  such,  and  that  the  adminis- 
tration was  still  pending  and  open  in  the  Probate  Court  of  Rockwall 
County.  That  Atherton  was  the  owner  of  said  notes  while  he  was 
administrator,  and  failed  to  prove  up  and  present  the  same  for  allow- 
ance against  said  estate,  and  the  defendant  pleads  that  the  claim  is  barred 
and  can  not  be  urged  against  said  estate  and  the  widow  and  heirs.  The 
defendants  further  pleaded  that  said  notes  had  been  fully  paid  by  said 
cotton  delivered  in  the  years  1897,  1898  and  1899.  This  petition  and 
answer  was  in  case  No.  869,  in  the  District  Court,  and  in  December, 
1900,  the  plaintiff  voluntarily  took  a  nonsuit. 

The  notes  sued  on  were  transferred  bv  W.  H.  and  M.  A.  Atherton  to 
appellant,  W.  L.  McCord,  April  12,  1900.  Appellant  W.  L.  McCord, 
after  the  death  of  F.  Sullivan,  and  on,  to  wit,  the  27th  day  of  Decem- 
ber, 1901,  procured  quitclaim  deed  from  Delphia  McCreary  and  M.  A. 
Atherton,  joined  by  her  husband,  W.  H.  Atherton,  and  K.  H.  Sullivan, 
who  are  admitted  to  be  the  sole  heirs  of  F.  Sullivan,  deceased,  reciting 
a  consideration  of  $10.  On  September  20,  1901,  R.  A.  and  H.  IL 
Watson  made  a  quitclaim  deed  to  W.  H.  and  M.  A.  Atherton,  reciting 
a  consideration  of  $1  cash,  the  above  quitclaims  being  to  the"  land  in 
controversy.  W.  H.  Atherton  testified :  "Those  notes  were  transferred 
to  W.  L.  McCord  by  my  wife  and  while  I  was  the  administrator  of 
the  estate  of  Levi  Hames,  deceased." 
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W.  L.  McCord  is  the  son-in-law  of  W.  H.  and  M.  A.  Atherton.  The 
notes  sued  on  were  transferred  to  McCord  as  a  gift.  Atherton  testified : 
"My  wife  turned  them  over  to  him ;  I  did  not  have  anything  to  do  with 
it."  On  October  22,  1903,  pending  this  suit,  W.  H.  Atherton,  adminis- 
trator, made  his  final  report.  In  this  report,  among  other  things,  he 
reported  that  he  had  received  certain  bales  of  cotton  amounting  to 
$329.90.  He  testified  on  this  trial  to  having  received  from  Elizabeth 
Hames  $573.68  in  cotton. 

The  Probate  Court  refused  to  determine  whether  said  cotton  consti- 
tuted a  part  of  the  estate,  or  was  the  individual  property  of  the  widow 
and  children,  and  adjudged  that  all  orders  approving  the  sales  of  such 
cotton  are  here  set  aside,  and  that  the  approval  of  said  final  report  is 
without  prejudice  to  either  party.  No  notice  of  rescission  of  sale  was 
given  by  McCord  or  any  other  person. 

This  suit  was  instituted  by  appellant,  September  22,  1903,  pending 
administration  on  Levi  Hames*  estate,  to  recover  of  Elizabeth  Hames 
the  124  acres  of  land,  on  the  theory  that  the  two  purchase  money  notes 
held  by  him  had  not  been  paid  and  that  he  had  acquired  by  the  quitclaim 
deeds  referred  to  the  superior  title  thereto,  or  in  the  alternative  for  a 
recovery  of  judgment  on  said  notes  with  a  foreclosure  of  his  vendor's 
lien  on  said  land. 

Appellees  answered  by  plea  of  not  guilty  and  set  up  payment  of 
said  notes  with  cash  and  twenty-two  bales  of  cotton,  delivered  to 
Atherton  as  the  holder  of  said  notes  in  the  years  1897,  1898  and  1899. 
Said  cotton  was  alleged  to  have  been  raised  by  them  during  said  years 
on  the  land  in  controversy.  They  alleged  that  if  the  value  of  said 
cotton  could  not  be  allowed  as  payment,  the  same  ought  to  be  equitably 
set  off  against  said  notes,  because  Atherton,  being  insolvent,  had  trans- 
ferred said  notes  after  their  maturity  to  appellant  to  avoid  such  set 
off.  They  offered  to  pay  any  balance  found  to  be  due.  Appellant 
replied  that  all  money  paid  to  Atherton  was  received  by  him  as  ad- 
ministrator of  Levi  Hames*  estate  and  duly  paid  out  on  claims  of 
said  estate,  which  was  done  with  the  knowledge  and  consent  of  appellees. 
Appellant  further  pleaded  that  appellees  were  estopped  from  now  ten- 
dering any  unpaid  balance  on  said  notes  by  reason  of  their  resistance 
of  appellant's  efforts  to  have  the  notes  and  lien  approved,  or  established, 
as  a  claim  against  Hames'  estate. 

The  case  was  submitted  to  the  jury  on  special  issues  requiring  them 
to  determine,  (1)  the  value  of  the  land  in  question  at  the  time  of 
trial;  (2)  the  amount  of  the  two  notes,  principal,  interest  and  at- 
torneys' fees;  (3)  the  number  of  bales  of  cotton  and  the  value  thereof, 
delivered  to  Atherton  each  year  during  the  years,  1897,  1898  and  1899; 
(4)  whether  or  not  Elizabeth  Hames  requested  Atherton  to  apply  pro- 
ceeds of  said  cotton  to  payment  of  notes;  (5)  amount  of  money  paid 
by  Atherton  for  supplies  for  Elizabeth  Hames  and  family  during  years 
1897,  1898  and  1899,  not  paid  back  by  her;  (6)  the  amount  due  on 
notes  at  time  of  trial  after  deducting  the  amount  received  by  Atherton 
for  cotton,  less  the  amount  paid  by  him  for  supplies  and  taxes,  for 
Elizabeth  Hames  and  her  family. 

These  several  questions  were  answered  by  the  jury,  and  in  response 
to  the  sixth  and  last  question  they  found  that  there  was  a  balance  dtte 
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on  the  notes  sued  on  of  $572.50,  for  which  the  court  entered  jtidgment, 
establishing  the  same  with  foreclosure  of  the  vendor's  lien  on,  the  land 
described  in  appellant's  petition;  and  further  adjudicating  that  appel- 
lant was  not  entitled  to  recover  the  land.  Prom  this  judgment  appel- 
lant has  appealed. 

It  is  insisted  that  the  court  erred  in  not  rendering  judgment  for 
appellant  for  the  land,  because:  First,  the  evidence  showed  that  ap- 
pellant held  the  legal  title  to  the  same,  and  no  tender  of  the  balance 
due  on  the  notes  was  made  in  open  court;  second,  the  appellees  were 
estopped  to  ask  permission  to  pay  off  said  notes  for  the  reason  they 
had  prevented  the  sale  of  the  land  by  an  order  of  the  Probate  Court, 
and  had  prevented  a  foreclosure  of  the  vendor's  lien  in  the  District 
Court  in  cause  N'o.  869,  thereby  causing  appellant  at  great  expense  to 
acquire  the  legal  title  to  the  land. 

It  has  been  held  that  the  legal  title  which  remainis  in  the  vendor  where 
a  lien  is  reserved  in  his  deed  to  secure  the  purchase  money,  descends  to 
the  heirs  of  the  vendor.  (Hamblen  v.  Polts,  70  Texas,  136;  3  Pom. 
Equity,  sec.  1261.)  The  deed  from  P.  Sullivan  to  Levi  Hames  having 
expressly  reserved  the  vendor's  lien  6n  the  land  therein  conveyed,  to 
secure  the  payment  of  the  notes  for  which  the  two  notes  sued  on  were 
given  in  renewal,  the  superior  title  to  said  land  remained  in  Sullivan. 
Upon  his  death  tibis  title  descended  to  his  heirs,  with  the  right  in  them 
to  enforce  it  under  the  same  circumstances  as  their  ancestor  might  have 
done.  Had  he  lived  he  could  have  conveyed  such  title  to  appellant  as 
the  holder  of  the  notes  in  question,  so  long  as  said  notes  remained 
unpaid,  and  we  see  no  valid  reason  why  his  heirs  were  not  authorized 
to  do  so.  It  follows  that  by  the  transfer  of  the  notes  described  in 
appellant's  petition  and  the  execution  and  delivery  to  him  of  the  deed 
by  Sullivan's  heirs,  he  acquired  such  title  to  the  land  sued  for  as  de- 
scended to  and  remained  in  them  at  the  date  of  said  deed;  and  the  jury 
having  found  that  there  was  a  balance  unpaid  on  the  notes,  appellant 
was  entitled  to  recover  possession  of  the  land,  unless  a  rescission  of  the 
contract  has  been  forfeited  by  affirmance,  or  it  would  be  inequitable 
under  the  facts  of  the  case  to  permit  it  to  be  done. 

In  the  case  of  Tom  v.  WoUhoefer  (61  Texas,  277)  it  is  said:  "The 
vendor's  remedy  by  rescission  is  a  harsh  and  stringent  one,  especially 
when  a  part  of  the  consideration  has  been  paid,  and  it  is  sought  to 
forfeit  the  payment  and  recover  or  resell  the  land.  Hence  slight  cir- 
cumstances are  seized  upon  to  protect  the  vendee  against  the  forfeiture 
of  the  amount  paid  or  compel  the  vendor  to  seek  redress  by  a  suit  for 
the  balance  of  purdiase  money.  He  must  not  delay  too  long  in  insist- 
ing upon  the  payment  of  the  money  as  it  falls  due  or  he  will  be  con- 
sidered as  having  waived  the  default.  He  must  not  treat  the  contract 
as  still  subsisting,  or  do  any  act  which  may  be  construed  into  its  affirm- 
ance.*' Similar  expressions  may  be  found  in  many  other  cases  in  our 
reports,  and  the  right  of  the  vendee  to  assert  his  equities  and  avail 
himself  of  the  conditions  or  circumstances  mentioned  in  the  above  quo- 
tation is  not  limited  to  cases  where  the  vendor  alleges  the  facts  of  the 
transaction  and  prays  for  a  rescission  of  the  contract.  "The 
right  of  the  vendee  to  equitable  relief  when  he  is  sued  for  the 
purchase  money  or  for  the  land  itself  should  not  at  all  depend  upon  the 
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character  or  the  form  of  the  plaintiffs  suit.  WTiether  or  not  he  is 
entitled  to  any  equitable  relief  will  be  a  proper  subject  of  inquiry  in 
every  case.  \\Tien  the  circumstances  of  the  transaction  show  him  en- 
titled to  deserve  it,  it  should  be  administered,  and  when  they  do  not, 
it  should  be  denied.^'     (Moore  v.  Geisecke,  76  Texas,  543.) 

The  rule  that  where  the  vendor  has  done  nothing  to  waive  the  right 
and  limitation  or  other  equivalent  defense  in  bar  of  his  right  to  recover 
on  debt  with  a  foreclosure  of  the  vendor's  lien  is  not  pleaded,  he  may 
in  every  case  of  an  executory  sale  of  land,  when  the  vendee  makes 
default  in  the  payment  of  the  purchase  money,  maintain  a  suit  for 
the  recovery  of  land,  is  not  questioned.  But  we  think  in  a  case  like 
this,  where  the  suit  is  to  recover  the  land  or  in  the  alternative  to  fore- 
close such  lien,  if  for  any  reason  it  would  be  unequitable  for  the  vendor 
or  those  claiming  through  him,  to  recover  the  land,  a  court  of  equity 
will  not  permit  him  to  do  so.  The  facts  of  the  case  under  considera- 
tion, in  our  opinion,  show  the  remedy  of  the  appellant  to  sue  and 
recover  the  land  involved  to  be  unusually  and  peculiarly  harsh  and 
unequitable.  The  evidence  w^as  unquestionably  sufficient  to  justif)'  the 
application  of  the  proceeds  of  the  cotton  delivered  to  Atherton,  less 
the  deductions^  made,  to  the  payment  pro  tanto  of  the  notes  sued  on. 
The  homestead  was  improperly  inventoried  as  a  part  of  Levi  Hames' 
estate  subject  to  administration  except  for  the  payment  of  the  balance 
due  on  the  purchase  money  notes,  and  the  proceeds  of  the  crops  raised 
thereon  by  the  appellees  and  delivered  to  Atherton,  the  then  holder 
of  said  notes,  should  have  been  applied  to  the  payment  thereof. 

That  said  notes  w^ere  in  fact  separate  property  of  his  wife,  M.  A. 
Atherton,  would  make  no  difference.  He  was  in  possession  of  the 
notes  presumably  by  consent  of  his  wife,  and  was  the  ostensible  owner. 
Besides,  as  the  husband  of  Mrs.  Atherton,  he  was  authorized  to  collect 
the  amount  due  on  the  notes,  and  appellees  are  entitled  to  a  credit  there- 
on for  whatever  amount  was  paid  by  them  to  him  in  liquidation  there- 
of. The  evidence  is  sufficient  to  show  that  Elizabeth  Hames  directed 
Atherton  to  credit  the  notes  with  the  amount  received  by  him  from  the 
sale  of  the  cotton,  but  if  not,  it  was  Atherton's  duty  to  so  apply  the 
sum  so  realized  and  having  failed  to  do  so,  a  court  of  equity  will  do 
what  he  should  have  done.  Such  sum,  together  with  the  amount  paid 
by  Levi  Hames  in  his  lifetime,  was  equal  to  the  larger  part  of  the 
purchase  price  of  the  land.  At  the  time  the  renewal  notes  described  in 
appellant's  pleadings  were  taken,  the  original  notes  had  been  past  due 
for  about  six  years.  Sullivan,  the  vendor,  died;  and  up  to  the  taking 
of  the  renewal  notes  by  Atherton,  and  not  until  the  suit  was  brought 
in  September,  1903,  so  far  as  the  record  shows,  was  any  intention 
manifested  to  rescind  the  sale  and  recover  the  land.  Valuable  im- 
provements were  made  upon  the  land,  and  its  value  had  been  so  en- 
hanced at  the  time  of  the  trial  of  this  case  in  the  court  below  that^ 
according  to  "the  findings  of  the  jury,  it  was  then  worth  $4,960.  Sulli- 
van failed  to  declare  the  contract  forfeited  for  nonpayment  of  the  notes 
before  his  death. 

It  does  not  appear  that  Atherton  or  McCord  could  not  have  acquired 
from  the  heirs  of  Sullivan  immediately  upon  their  respective  purchases 
of  the  notes,  such  title  to  the  land  in  suit  as  said  heirs  possessed,  and 
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it  may  be  inferred,  we  think,  from  the  small  consideration  paid  there- 
for and  other  circumstances  manifesting  that  such  title  was  obtained 
by  appellant  without* difficulty  when  he  sought  to  do  so,  that  it  could 
have  been  so  done  at  the  time  of  the  purchase  of  said  notes.  Instead 
of  doing  so,  however,  and  giving  notice  to  appellees  that  he  intended 
to  rescind  the  sale  and  recover  back  the  land,  Atherton  took  the  re- 
newal notes,  as  stated,  extending  the  time  of  their  payment  one  and 
two  years  respectively,  and  held  them  after  maturity  for  two  or  three 
years,  and  then  gave  them  to  appellant,  who  in  turn  held  them  for  some- 
thing over  one  and  a  half  years  longer  before  he  acquired  the  Sullivan 
heirs'  title  and  in  all  over  three  years  before  this  suit  was  brought, 
meanwhile  making  efforts  to  have  them  allowed  and  approved  as  claims 
against  Levi  Hames^  estate. 

Such  ^acts  and  conduct  on  the  part  of  Sullivan,  Atherton  and  ap- 
pellant, the  successive  holders  of  said  notes,  were  abundantly  sufficient 
to  justify  Levi  Hames  and  his  widow  and  children  in  concluding  that 
a  strict  performance  of  the  contract  on  their  part  would  not  be  insisted 
upon,  and  that  the  default  in  the  payment  of  the  notes  had  been 
waived.  If  the  acts  of  appellant  to  have  said  notes  approved  and  al- 
lowed as  claims  against  Levi  Hames'  estate  and  to  foreclose  the  vendor's 
lien,  and  the  adverse  action  of  the  court  thereupon,  did  not  amount 
to  an  affirmance  of  the  contract  of  sale,  still  we  are  clearly  of  the 
opinion  that  such  acts,  taken  in  connection  with  the  long  delay  on 
the  part  of  F.  Sullivan,  before  his  death,  and  that  of  Atherton.  and 
i)f  appellant  McCord  thereafter,  in  insisting  upon  the  payment  of  the 
money  after  the  purchase  money  notes  became  due,  must  be  considered 
or  construed  into  an  affirmance  of  said  contract,  or  presenting  such  a 
state  of  facts  as  would  render  it  unconscionable  to  permit  a  recovery  of 
the  land.  There  was  no  plea  of  limitation  or  other  matter  urged  by 
appellees  that  revived  appellant's  right  of  election  to  sue  for  the  land. 
They  pleaded  payment  of  the  notes,  but  offered  in  the  event  any  amount 
was  found  to  be  due  to  pay  it  within  such  time  as  the  court  should 
require.  The  amount  unpaid  was  not  and  could  not,  from  the  informa- 
tion possessed  by  appellees,  have  been  known  to  them.  Under  such 
circumstances  we  do  not  think  it  was  indispensable  that  a  tender  of 
said  amount  should  have  been  made  in  open  court  in  order  to  defeat 
appellant's  recovery  of  the  land.  (Scarborough  v.  Arrant,  25  Texas, 
129;  McCarty  v.  Moorer,  50  Texas,  287;  McPherson  v.  Johnson,  69 
Texas,  487;  Kaufman  v.  Brown,  83  Texas,  41;  Burkitt  v.  McDonald, 
26  Texas  Civ.  App.,  426,  64  S.  W.  Eep.,  694.) 

The  plea  of  estoppel  against  appellees  on  the  ground  of  their  resistance 
to  the  approval  and  allowance  of  the  notes  sued  on  as  claims  against 
the  estate  of  Levi  Hames,  and  the  establishment  thereof,  and  foreclosure 
sought  in  the  District  Court  of  Eockwall  County,  can  not  be  sustained. 
The  notes  sued  on  were  not  barred  by  limitation  and  no  such  plea  or 
other  equivalent  matter  in  bar  of  appellant's  right  to  have  his  claims 
allowed  against  Levi  Hames'  estate  and  the  land  sold  to  pay  the  same 
was  interposed,  and  the  principle  enunciated  in  the  case  of  White  v. 
Cole  (87  Texas,  500),  cited  by  appellant's  counsel,  has  no  application. 
If  appellant  did  not  present  his  notes  in  a  manner  which  entitled  him 
to  their  allowance,  or  if  there  had  been  payments  made  which  had  not 
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been  credited  and  which,  constituted  a  proper  oflfeet,  they  were  legitimate 
defenses  to  be  urged  to  appellant's  application  for  the  approval  of  his 
claims  by  the  Probate  Court.  The  plea  that  the  notes  had  not  been 
presented  within  one  year  from  the  date  of  the  opening  of  administra- 
tion could  only  have  had  the  effect,  in  any  event,  of  postponing  their 
payment  imtil  other  claims  allowed  and  approved  within  such  time  had 
been  paid.  Such  failure  to  present  constituted  no  absolute  bar  of  his 
right  to  recover  on  said  notes.  Appellant's  claim  being  secured  by  a 
vendor's  lien  on  the  land  in  controversy  and  the  heirs  of  F.  Sullivan 
holding  the  superior  title  thereto,  there  was  no  such  indefeasible  title 
in  Hames'  estate,  even  if  it  had  not  been  the  homestead  of  appellees, 
as  would  authorize  the  payment  of  other  claims  out  of  the  proceeds  of 
the  sale  of  the  land.  Robertson  v.  Paul,  16  T^xas,  472.  If  the  County 
Court  based  its  refusal  to  approve  appellant's  claims  upon  such  plea, 
the  same  was  error,  and  appellant  should  have  appealed  to  the  District 
Court.  The  proceeding  in  the  District  Court  of  Rockwall  County  to 
establish  appellant's  debt,  with  a  foreclosure  of  his  lien,  was  met  with 
tlie  objection  that  administration  was  pending  upon  the  estate  of  Levi 
Hames,  etc.,  and  appellant  took  a  voluntary  nonsuit.  We  are  inclined 
to  think  that  such  defense  was  a  complete  answer  to  appellant's  said 
suit,  but  whether  it  was  or  not,  we  are  clearly  of  the  opinion  that 
appellees'  resistance  of  the  efforts  made  to  have  claims  approved  in  the 
County  Court  and  established  in  the  District  Court,  as  asserted,  does  not 
estop  appellees  from  insisting  in  this  suit  that  they  should  be  allowed 
to  pay  off  the  notes  and  thereby  defeat  appellant's  recovery  of  the  land. 
Appellant  had  an  adequate  remedy  to  have  his  claims  allowed  and  ap- 
proved in  the  County  Court  as  claims  against  Ijcvi  Hames'  estate,  with 
the  right  to  have  the  land  sold  for  their  payment  in  preference  to  any 
other  claim  or  right  and  was  not  compelled  to  purchase  the  legal  title 
of  Sullivan's  heirs  to  prevent  loss  of  both  his  debt  and  the  land.  We 
think  it  clearly  appears  that  in  equity  and  good  conscience  the  sale  of 
the  land  should  not  have  been  rescinded,  and  the  court  below  did  not 
err  in  refusing  to  allow  a  recovery  of  the  land  by  appellant. 

The  contention  of  appellant,  under  his  third  assignment,  that  the 
evidence  showed  that  the  administrator  of  Levi  Hames'  estate  had  paid 
on  claims  duly  allowed  against  said  estate  more  money  than  he  had  re- 
ceived from  Elizabeth  Hames,  as  the  proceeds  of  the  cotton  raised  on 
the  land  and  delivered  to  him,  and  therefore  judgment  should  have  been 
rendered  for  the  full  face  value  of  the  notes,  with  interest  and  attorneys' 
fees,  is  not  tenable.  We  do  not  think  the  uncontradicted  evidence  shows 
that  Elizabeth  Hames  consented  to  the  disposition  made  of  the  proceeds 
of  the  cotton  by  Atherton.  We  hold  that  the  proceeds  of  such  cotton 
were  not  assets  of  Hames'  estate,  and  should  have  been  applied  as  a  credit 
on  the  notes  sued  on  by  Atherton;  that  the  application  of  such  proceeds 
to  the  payment  of  other  claims  against  said  estate  was  unauthorized; 
and  appellant  having  acquired  the  notes  by  gift  and  after  their  maturity 
is  in  no  position  to  defeat  appellees'  right  to  the  benefit  of  such  credits 
in  this  action.  The  right  of  appellees  to 'the  credits  was  not  adjudicated 
in  the  County  Court,  even  if  it  had  such  right,  which  is  not  admitted. 

Appellant's  fourth,  fifth,  eighth,  ninth,  eleventh  and  twelfth  assign- 
ments of  error  will  be  treated  as  waived  and  not  considered,  for  the 
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reason  that  neither  of  said  assignments  is  in  compliance  with  the  rules 
relating  to  the  preparation  of  briefs,  in  that  said  assignments  are  not 
followed  by  a  statement  of  the  record  in  explanation  and  support  of  the 
proposition  asserted. 

Appellant^s  sixth  assignment  of  error,  complaining  of  the  refusal  of 
the  court  to  permit  the  witness  Atherton  to  testify  that  he  had  paid 
out  of  the  proceeds  of  the  cotton,  for  the  use  of  Elizabeth  Hames,  other 
items  than  those  named  in  exhibit  "B,"  can  not  be  considered  because 
the  question  is  not  presented  by  proper  bill  of  exception.  The  one  re- 
ferr^  to  and  found  in  the  record  was  not  approved  by  the  judge  pre- 
siding at  the  trial,  but  on  the  contrary  appears  to  have  been  rejected. 

Other  assignments  relating  to  the  remarks  of  the  court,  the  admission 
of  testimony,  the  submission  and  refusal  to  submit  certain  issues  to 
the  jury,  have  all  been  carefully  considered.  Those  pointing  out  any 
error  at  all  are  regarded  as  harmless  and  insufficient  to  warrant  a  re- 
versal of  the  case.  We  conclude  the  law  and  facts  of  the  case  justified 
the  judgment  of  the  court  below,  that  no  reversible  error  has  been  shown, 
and  said  judgment  is  therefore  affirmed. 

Affirrned, 

Writ  of  error  refused. 


Houston  &  Texas  Central  Railroad  Company  et  al.  v.  G.  W.  Gray. 

Decided  February  8,  1905. 

1. — ^Hegligence^Deflaition — Harmletfi  Error. 

Charge  held  not  to  constitute  reversible  error,  though  giving  inaccurate 
definitions  of  negligence  and  ordinary  care. 

2. — Charge — Conneeting  Carriers — Loss  on  Other  Lines. 

Instructions  considered  and  held  not  to  make  the  initial,  carrier,  who  had 
limited  his  liability  to  loss  upon  his  own  lines,  liable  for  injuries  by  default 
of  the  connecting  carriers,  when  such  charge  was  construed  in  connection  with 
various  other  instructions  given. 

8. — Carrier — Delay — ^Evidence. 

Evidence  considered  and  held  to  present  sufficient  proof  that  delay  in 
the  transportation  of  cattle  by  stoppages  at  various  points  upon  the  line 
was  due  to   defendant's  negligence  to   warrant   the   submiHsion   of   that   issue. 

4^— Charge — Carriage  of  Live  Stock — ^Incidental  Injuries. 

Instruction  considered  and  held  to  present  the  law  relieving  a  carrier 
of  live  stock  from  injuries  ordinarily  incident  to  their  transportation  by  rail, 
and  rendering  it  unnecessary  to  give  further  requested  instructions  on  tlie 
subject. 

5. — Carriage  of  Life  Stock — Care  Assumed  by  Shipper — Charge. 

Instructions  relieving  the  carrier  from  damages  caused  bv  cattle  getting 
down  and  being  trampl«l  during  transportation,  where  the  shipper  had  un- 
dertaken to  care  for  them  en  route,  held  properly  refused,  because  upon 
the  weight  of  evidence  and  so  far  as  correct  being  covered  by  other  in- 
structions   given. 

Appeal  from  the  District  Court  of  Llano  County.    Tried  below  before 
Hon.  Clarence  Martin. 
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S.  B,  Fisher,  for  appellant. — In  determining  the  question  of  negli- 
gence vel  non  the  test  is  what  an  ordinarily  prudent  person  would  or 
would  not  do  under  the  same  or  similar  circumstances,  and  to  define 
negligence  as  was  done  in  the  charge  complained  of  is  clearly  erroneous, 
because,  in  addition  to  charging  that  negligence  is  the  doing  or  the 
failure  to  do  what  an  ordinarily  prudent  person  would  or  would  not  do 
under  similar  circumstances,  it  further  charges  that  it  is  the  doing  or  the 
failure  to  do  what  a  person  of  ordinary  prudence  and  intelligence  would 
or  would  not  do.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  350; 
Houston  &  T.  C.  Ry.  Co.  v.  Sgalinski,  19  Texas  Civ.  App.,  107,  46  S. 
W.  Rep.,  113. 

Ordinary  care  is  such  care  as  a  person  of  ordinary  prudence,  or  an 
ordinarily  prudent  person,  would  use  under  the  same  or  similar  circum- 
stances, and  a  definition  which  requires  in  addition  that  it  must  be 
such  care  as  a  person  of  ordinary  prudence  and  intelligence  would  use 
is  incorrect  and  misleading. 

Plaintiff  sought  recovery  against  three  carriers  whose  railways  con- 
stituted the  line  of  transit  between  the  originating  point  and  the  deliv- 
ery point,  and  the  pleading  and  the  evidence  showing  that  each  of  said 
defendants,  by  express  contract  and  agreement,  was  liable  only  for  the 
injuries  sustained  by  the  animals  while  on  its  line,  no  recovery  could  be 
had  against  any  defendant  except  for  loss  or  damage  occurring  upon  its 
line,  and  the  court,  in  paragraphs  two,  three  and  four  of  its  charge, 
having  advised  the  jury  as  to  the  injuries  alleged  to  have  been  sustained 
by  the  stock  on  the  line  of  the  Houston  &  Texas  Central  Railroad  Com- 
pany, and  on  the  lines  of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
panies, it  was  affirmative  error  for  the  court  to  instruct  the  jury,  as  was 
done  in  paragraph  twelve  of  this  charge,  that  if  plaintiff's  animals  were 
injured  through  the  negligence  of  the  defendants,  or  any  of  them,  in 
the  particulars,  or  any  of  them,  recited  in  paragraphs  two,  three  and 
four  of  the  charge,  to  return  a  verdict  for  the  plaintiff,  because  under 
said  charge  the  defendant,  the  Houston  &  Texas  Central  Railroad  Com- 
pany, would  be  liable  for  any  injury  or  loss  that  might  have  been  sus- 
tained upon  the  lines  of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
panies, and  the  said  Missouri,  Kansas  &  Texas  Railway  Companies,  for 
any  loss  or  injury  that  might  have  been  sustained  by  said  animals  on  the 
line  of  the  Houston  &  Texas  Central  Railroad  Company,  notwithstanding 
the  fact  that  each  of  said  railway  companies,  by  express  contract  stipu- 
lation, could  only  be  made  liable  for  loss  or  injury  sustained  upon  its  line 
through  its  negligence,  and  further,  because  each  of  said  railway  compa- 
nies would  be  liable  for  the  negligence  of  the  other  without  regard  to 
the  line  or  lines  upon  which  the  loss  or  injury  may  have  been  sustained. 
Baker  v.  Ashe,  80  Texas,  361 ;  International  &  6.  X.  Ry.  Co.  v.  Lehman, 
66  S.  W.  Rep.,  215;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  White,  32  S.  W.  Rep., 
322;  Barter  v.  City  of  M— ,  36  S.  W.  Rep.,  294;  Texas  M.  Ry.  Co.  v. 
Taylor,  44  S.  W.  Rep.,  892;  Houston  &  T.  C.  Ry.  Co.  v.  Kimbell,  43  S. 
W.  Rep.,  1049. 

The  court  erred  in  said  paragraph  of  its  charge  because  the  same  sub- 
mits to  the  jury  as  an  issue  the  question  whether  or  not  the  two  Missouri, 
Kansas  &  Texas  Companies  negligently  caused  the  cars  containing  plain- 
tiff's cattle  to  be  left  stationary  upon  the  tracks,  side  tracks,  and  at 
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other  places^  there  being  no  evidence  that  either  of  said  defendants  was 
guilty  of  negligence  in  said  particulars.  Texas  P.  Ky.  Co.  v.  Wisenor, 
66  Texas,  675;  Houston  &  T.  C.  lly.  Co.  v.  Gilmore,  62  Texas,  391;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Faber,  63  Texas,  344;  O'Dair  v.  Missouri, 
K.  &  T.  Ry.  Co.,  14  Texas  Civ.  App.,  541,  38  S.  W.  Rep.,  242;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Vieno,  7  Texas  Civ.  App.,  350,  26  S.  W.  Rep.,  231 ; 
Cook  V.  Dennis,  61  Texas,  248. 

If,  in  the  transportation  of  plaintiff's  cattle  from  Llano  to  Wynona, 
they  were  not  jostled,  jammed,  bruised  or  otherwise  injured,  more  than 
was  ordinarily  incident  to  the  transportation  of  live  stock  by  rail,  then 
plaintiff  was  not  entitled  to  recover,  and  the  jury  should  have  been  so  in- 
structed. 

The  undisputed  evidence  disclosing  that  plaintiff^s  cattle  were  shipped 
from  Llano,  Texas,  to  Wynona,  Indian  Territory,  under  and  pursuant 
to  special  contracts  in  writing,  requiring  plaintiff  to  load,  unload  and 
reload,  and  to  feed,  water  and  care  for  his  stock  en  route,  plaintiff  would 
not  be  entitled  to  recover  for  any  injury  which  may  have  been  sustained 
by  said  cattle  getting  down  and  being  trampled  upon,  and  the  jury 
should  have  been  instructed  as  requested  by  special  instruction  number 
four. 

Flack  &  Dalrymple  and  Chas.  L.  Lauderdale,  for  appellee. — Negli- 
gence, want  of  due  care,  is  the  failure  to  do  that  which  a  person  of  ordi- 
nary prudence  and  intelligence  would  do,  or  the  doing  of  that  which 
such  person  would  not  do,  under  the  same  or  similar  circumstances. 
Rost  V.  Missouri  P.  Ry.  Co.,  76  Texas,  172;  Texas  &  N.  0.  Ry.  Co.  v. 
Black,  44  S.  W.  Rep.,  673;  2  Wood's  Ry.  I^w,  p.  1074,  sec.  301; 
2  Thompson,  Neg.,  p.  1149,  sec.  4,  citing  Brown  v.  Milwaukee,  etc., 
Ry.  Co.,  22  Minn.,  165,  166;  Northern  C.  Ry.  Co.  v.  State,  96  Am. 
Dec,  545;  Webster's  Diet. — "Intelligence,  syn.  Understanding,  Caution." 

Under  the  statute  authorizing  suit  against  several  connecting  carriers 
for  damages  to  live  stock,  and  providing  that  the  damages  recovered 
shall  be  apportioned  against  them  by  the  verdict  and  judgment,  where 
plaintiff  has  sued  several  such  connecting  carriers  it  is  proper  for  the 
court  to  enumerate  to  the  jury  the  several  grounds  or  acts  of  negligence 
alleged,  and  to  sustain  w^ich  sufficient  evidence  has  been  introduced, 
telling  the  jury,  in  general  terms,  that,  if  such  acts  of  negligence,  or 
any  of  them,  have  been  established  by  the  evidence,  and  if  they,  or  any 
of  them,  have  produced  injury  as  alleged,  to  find  generally  for  the  plain- 
tiff; that  neither  of  the  defendants  can  be  held  liable  for  any  act  or  acta 
of  negligence  on  the  part  of  the  others,  or  of  any  or  either  of  them 
(where  the  undertaking  of  the  several  defendants  is  several,  separate 
and  individual  only),  nor  liable  for  carriage  beyond  its  own  line,  nor 
for  any  injury  to  any  freight  occurring  on  the  line  of  another  carrier, 
telling  the  jury,  further,  that  if,  as  to  any  one  or  more  of  the  defend- 
ants, the  jury  finds  that  the  evidence  is  insufficient  to  establish  the  acts 
of  negligence,  charged  against  it,  or  that,  if  established,  such  negligence 
produced  no  injury  complained  of,  it  must  find  for  that  defendant,  and, 
so  instructing  the  jury  as  to  each  of  the  defendants,  directing  the  jury 
to  apportion  the  damages,  by  its  verdict,  against  the  several  defendants, 
if  they  find  against  more  than  one  of  them,  in  proportion  to  the  inju- 
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ries  caused  by  their  respective  negligence.  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Wilson,  79  Texas,  374;  Houston  &  T.  C.  Ry.  Co.  v.  KeUy,  34  S.  W. 
Rep.,  809,  13  Texas  Civ.  App.,  15;  Baker  v.  Ashe,  80  Texas,  361. 

If  the  court,  after  having,  in  its  general  instructions,  told  the  jury 
that  it  could  not  find  anything  against  the  defendants,  or  any  or  either 
of  them,  unless  for  some  act  or  acts  of  negligence  charged  in  the  peti- 
tion and  established  against  such  defendant  or  defendants,  erred  in  refus- 
ing to  give  defendants'  special  charge,  such  error  was  cured  by  the  spe- 
cial instruction  given  at  defendants'  request. 

EIDSON,  Associate  Justice. — ^This  was  a  suit  by  appellee  against 
the  Houston  &  Texas  Central  Railroad  Company,  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  and  the  Missouri,  Kansas  &  Texas 
Railway  Company,  the  last  two  being  sued  as  partners,  to  recover  dam- 
ages alleged  to  have  been  sustained  on  account  of  alleged  negligence  of 
the  defendants,  appellants,  in  transporting  a  shipment  of  cattle  from 
Llano,  Texas,  to  Wynona,  Indian  Territory.  The  cattle  were  shipped 
under  two  special  contracts  in  writing,  one  between  the  appellee  and  the 
Houston  &  Texas  Central  Railroad  Company,  for  carriage  from  Llano 
to  Elgin,  and  the  other  between  him  and  the  Missouri,  Kansas  &  Texas 
Railway  Company,  for  carriage  from  Elgin  to  Wynona. 

The  Houston  &  Texas  Central  Railroad  Company  interposed  a  gen- 
eral demurrer  and  general  denial,  and  specially  pleaded  the  existence  of 
a  contract  in  writing,  under  which  the  cattle  were  received  and  shipped 
by  it,  which,  among  other  things,  relieved  defendant  from  any  liability 
for  loss  or  damage  that  might  occur  after  the  stock  should  leave  its  line ; 
and  further  alleging  that  whatever,  if  any,  damage  was  sustained  by  ap- 
pellee, occurred  after  the  stock  had  passed  out  of  its  custody  and  beyond 
its  line. 

The  answers  of  the  two  Missouri,  Kansas  &  Texas  Railway  Companies 
consisted  of  a  general  demurrer  and  general  denial. 

The  trial  resulted  in  a  verdict  and  judgment  for  appellee  against  the 
Houston  &  Texas  Central  Railroad  Company  for  $192.39,  and  against 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  and  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  jointly  and  severallv,  for 
$813.61. 

Appellants,  by  their  first  and  second  assignments  of  error,  complain 
of  the  charge  of  the  court  defining  negligence  and  ordinary  care.  The 
charge  of  the  court  defining  negligence  is  as  follows :  "Negligence  is  the 
failure  to  do  that  which  a  person  of  ordinary  prudence  and  intelligence 
would  do  under  the  same  or  similar  circumstances,  or  the  doing  of  that 
which  a  person  of  ordinary  prudence  and  intelligence  would  not  do  un- 
der the  same  or  similar  circumstances.*^  And  the  cliarge  defining  ordi- 
nary care  is  as  follows:  '^Ordinary  care  is  such  care  as  a  person  of  ordi- 
nary prudence  and  intelligence  would  use  under  the  same  or  similar  cir- 
cumstances.'* This  court  has  held  thai  such  definitions  of  negligence 
and  ordinary  care  are  not  accurate,  but  that  they  do  not  constitute  re^ 
versible  error.  (Houston  &  T.  C.  Ry.  Co.  v.  Brown,  11  Texas  Ct.  Rep.^ 
777;  Houston  &  T.  C.  Ry.  Co.  v.  Kathmann,  11  Texas  Ct.  Rep.,  714.) 

Appellants'  third  assignment  of  error  complains  of  the  twelfth  para- 
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graph  of  the  court's  charge  upon  the  ground  that  the  same  authorizes 
the  jury  to  find  in  favor  of  plaintiff  against  the  Houston  &  Texas  Cen- 
tral Railroad  Company  for  loss  or  injury  occurring  on  the  lines  of  the 
Missouri,  Kansas  &  Texas  Railway  Companies;  and  against  said  compa- 
nies for  loss  or  injury  sustained  on  the  line  of  the  Houston  &  Texas 
Central  Railroad  Company,  notwithstanding  the  fact  that  each  of  said 
railway  companies,  by  express  contract  stipulation,  could  only  be  made 
liable  for  loss  or  injury  sustained  upon  its  line  through  its  negligence; 
and  because  said  paragraph  of  the  court's  charge  authorized  the  jury 
to  find  against  each  of  said  companies  for  the  negligence  of  the  other, 
without  regard  to  the  line  or  lines  upon  which  the  loss  or  injury  might 
have  been  sustained.  The  twelfth  paragraph  of  the  court's  charge  is  as 
follows : 

"12. — If  you  believe  from  the  evidence  that  on  the  9th  day  of  April, 
1904,  the  plaintiff  delivered  at  Llano,  Texas,  to  the  Houston  &  Texas 
Central  Railroad  Company,  defendant,  the  cattle  described  in  his  peti- 
tion, for  transportation  by  it  to  Elgin,  Texas,  to  be  there  deliver^  to 
the  defendant,  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
for  further  transportation  to  Wynona,  Indian  Territory,  and  that  said 
cattle  were  at  Elgin,  aforesaid,  by  said  Houston  &  Texas  Central  Rail- 
road Company,  delivered  to  the  defendant,  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  and  by  it  received  for  transportation  by  it. 
or  by  its  partner,  the  defendant  Missouri,  Kansas  &  Texas  Railway 
Company,  to  Wynona ;  and  if  you  further  believe  from  the  evidence  that 
the  defendants,  or  any  or  either  of  them,  were  guilty  of  the  acts,  or  any 
of  the  acts,  of  negligence  in  the  preceding  paragraphs  of  this  charge, 
numbered  2,  3  and  4,  specified  as  complained  of  and  alleged  by  plaintiff, 
and  that,  by  reason  of  such  act  or  acts  of  negligence,  if  any  such  there 
were,  the  plaintiff's  cattle,  or  any  of  them,  were  hurt  and  injured,  as  in 
said  paragraphs  stated  to  have  been  alleged  by  plaintiff;  and  if  you  fur- 
ther believe  from  the  evidence  that,  by  reason  of  such  hurts  and  injuries 
to  said  cattle,  if  any  such  there  were,  some  of  said  cattle  were  caused  to 
die,  and  that  they  and  others  of  said  cattle  were,  by  reason  of  such  hurts 
and  injuries,  if  any  such  there  were,  reduced  in  their  reasonable  cash 
market  value  at  the  time  when  and  in  the  condition  in  which  they  were 
actually  delivered  to  plaintiff  at  Wynona,  below  what  such  value  would 
have  been  at  said  place  when  and  in  the  condition  in  which  they  would 
have  been  there  delivered  to  the  plaintiff  but  for  such  hurts  and  injuries, 
if  any  such  there  were,  then  you  will  find  in  favor  of  the  plaintiff;  and, 
if  you  find  in  favor  of  the  plaintiff,  you  will  assess  his  damages  at  the 
difference  between  what  you  believe  from  the  evidence  was  the  reason- 
able cash  market  value  of  those  of  said  cattle  that  were  actually  deliv- 
ered to  plaintiff  at  the  time  and  place  when,  and  in  the  condition  in 
which,  they  were  actually  delivered  to  him,  and  what  you  believe  from 
the  evidence  would  have  been  the  reasonable  cash  market  value  at  Wy- 
nona of  those  of  said  entire  lot  of  cattle  so  delivered  at  Llano  to  the 
Houston  &  Texas  Central  Railroad  Company  that  would  have  been,  but 
for  such  act  or  acts  of  negligence,  if  any  such  there  were,  delivered  to 
plaintiff  at  Wynona,  at  the  time  when  and  in  the  condition  in  which 
they  would  have  beeh  there  delivered  to  plaintiff  but  for  such  act  or  acts 
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of  negligence,  if  any  such  act  or  acts  of  negligence  there  were,  together 
with  interest  on  the  amount  of  such  difference  at  the  rate  of  six  percent 
per  annum  from  the  time  when  said  cattle  were  actually  delivered  to 
plaintiff  at  Wynona  to  the  date  of  your  verdict/^ 

And  paragraphs  2,  3  and  4  of  the  charge  referred  to  by  the  court,  in 
paragraph  12,  are  as  follows: 

"2. — Plaintiff  alleges  that,  after  said  cattle  were  delivered  to  the  de- 
fendant, Houston  &  Texas  Central  Railroad  Company,  and  by  it  ac- 
cepted for  such  transportation,  it  negligently  permitted  and  caused  the 
cars  in  which  it  was  carrying  said  cattle,  and  while  containing  said  cat- 
tle, to  be  left  stationary  upon  its  tracks,  side-tracks  and  switches,  at 
Llano,  and  at  other  places  between  Llano  and  Elgin,  and  to  be  moved, 
hauled  and  handled  at  and  between  said  points  in  a  negligently  rough 
manner,  and  at  a  negligently  slow  rate  of  speed,  and  thereby  caused  said 
cattle  to  be  greatly  delayed  before  beginning  its  actual  run  from  Llano 
to  Elgin,  and  between  said  points,  and  thereby  also  negligently  caused 
said  cattle  to  be  jammed  together  and  thrown  down  in  and  bruised  by 
the  cars,  and  by  falling  ^nd  trampling  upon  and  otherwise  bruising  one 
another, 

"3. — Plaintiff  also  alleges  that  the  defendant,  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  negligently  caused  and  permitted 
the  cars  in  which  said  cattle  were  being  carried,  and  while  in  its  pos- 
session, or  while  in  the  possession  of  and  being  carried  by  its  partner, 
and  while  containing  said  cattle  between  Elgin  and  Wynona  aforesaid, 
to  be  moved  at  a  negligently  slow  rate  of  speed,  to  be  left  stationary 
upon  the  tracks,  side-tracks,  and  at  other  places,  and  to  be  negligently 
and  roughly  hauled  and  handled,  jerked  and  bumped  together,  thereby 
causing  said  cattle  to  be  thrown  down  in  the  cars  and  bruised  against 
the  same,  and  to  be  thrown  down  upon  and  to  bruise  and  maim  one  an- 
other. 

"4. — Plaintiff  alleges  that,  by  reason  of  the  said  alleged  acts  of  negli- 
gence on  the  part  of  the  defendants,  all  of  said  cattle  were  so  hurt  and 
injured  that  seven  head  of  said  cattle  were  caused  to  die,  and  did  die, 
from  the  effects  of  such  hurts  and  injuries,  and  that  the  value  of  said 
seven  head  was  entirely  lost  to  plaintiff;  and  that,  by  reason  of  the  al- 
leged hurts  and  injuries  to  the  other  eight  hundred  and  twenty-one  head 
of  said  cattle  their  reasonable  cash  market  value  at  the  said  destination, 
Wynona,  when  and  in  the  condition  in  which  they  were  actually  de- 
livered to  plaintiff,  was  reduced  to  tlie  extent  of  an  average  of  $5  per 
head  below  what  it  would  have  been  had  not  such  alleged  negligence  on 
the  part  of  the  defendants  not  occurred ;  and  the  plaintiff  further  al- 
leges that  the  said  seven  head  of  cattle  alleged  to  have  died  from  such 
injuries  would,  at  Wynona,  aforesaid,  when  and  in  the  condition  in 
which  they  would  have  been  tliere  delivered  to  him  but  for  said  alleged 
negligence  on  the  part  of  the  defendant,  have  been  of  the  average  cash 
market  value  of  $30  per  head,  except  one  head  thereof,  and  that  said 
one  head  would,  at  same  time  and  place,  and  in  such  condition  in  which 
it  would  have  been  so  delivered,  of  the  reasonable  cash  market  value  of 
$25.  Plaintiff  sues  the  defendants  for  the  alleged  value  of  the  seven 
head  of  cattle  alleged  to  have  died  from  such  alleged  hurts  and  injuries, 
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and  for  the  alleged  reduction  in  value  of  the  others  of  said  cattle  alleged 
to  have  been  caused  by  such  alleged  negligence,  and  for  interest." 

The  court  also  instructed  the  jury  as  follows;  ''No  common  carrier 
can  be  held  liable  or  bound  to  carry  beyond  its  own  line,  and  no  common 
carrier  can  be  held  liable  or  bound  for  any  injury  to  any  freight  occur- 
ring on  the  line  of  another  carrier,  unless  it  has  specially  contracted  for 
carriage  of  such  freight  beyond  its  own  line.  But  if  two  or  more  car^ 
riers  be  engaged  in  business  as  such  carriers  as  partners,  and  as  such 
partners  undertake  the  carriage  of  freight  over  one  or  more  lines  of 
railway,  then  both  are  liable  on  such  undertaking  as  common  carriers. 
The  Missouri,  Kansas  &  Texas  Kailway  Company  of  Texas  and  the  Mis- 
souri, Kansas  &  Texas  Kailway  Company,  defendants,  are  partners. 
.  .  .  If  you  find  any  damages  in  favor  of  the  plaintiff,  and  if  you  be- 
lieve from  the  evidence  that  the  defendant  Houston  &  Texas  Central 
Eailroad  Company  alone  was  guilty  of  the  negligence  which  caused 
such  damages  as  you  may  so  find,  then  you  will  return  your  verdict 
against  said  defendant  alone,  and  in  favor  of  both  of  the  other  defend- 
ants. If  you  find  any  damages  in  favor  of  the  plaintiff,  and  if  you  be- 
lieve from  the  evidence  that  the  defendant  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  and  the  Missouri,  Kansas  &  Texas  Railway 
Company,  or  either  of  them,  were  guilty  of  the  negligence  which  caused 
such  damages  as  you  may  so  find,  and  that  the  defendant  Houston  & 
Texas  Central  Railroad  Company  was  not  guilty  of  any  negligence  caus- 
ing or  contributing  to  cause  the  damage  which  you  may  so  find,  then  you 
will  return  your  verdict  in  favor  of  the  last-named  defendant,  and  against 
the  defendants  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
and  the  Missouri,  Kansas  &  Texas  Railway  Company." 

The  court  also  gave  the  jury  appropriate  instructions  as  to  the  proper 
apportionment  of  the  damages  found,  if  any,  against  all  the  appellants; 
and,  at  the  request  of  appellants,  gave  the  following  two  special  charges, 
numbered  5  and  6  respectively: 

"If  from  the  evidence  you  believe  that,  through  the  negligence  of  the 
defendants,  or  either  of  them,  plaintiff's  cattle  were  injured  in  some  or 
all  of  the  particulars  alleged  by  the  plaintiff,  then  you  are  instructed 
that  the  respective  defendants  herein  would  be  liable  only  for  the  dam- 
age or  injury  occurring  upon  its  own  line,  and  from  its  own  negligence, 
if  such  negligence  was  the  direct  and  proximate  cause  thereof." 

And,  "If  from  the  evidence  you  believe  that  the  plaintiff  is  entitled 
to  recover  herein  from  all  of  the  defendants,  then  you  are  instructed  that 
it  is  your  duty  to  determine  the  damage  occasioned  by  the  defendants 
severally,  and  so  state  in  your  verdict.  If  from  the  evidence  you  con- 
clude that  the  plaintiff  is  entitled  to  recover  against  one  or  more  of  said 
defendants,  then  you  will  state  in  your  verdict  which  defendant  or  de- 
fendants, and  the  amount  found  against  it;  and  as  to  the  defendant  or 
defendants  against  whom  you  find  no  damage,  you  will  return  a  general 
verdict  for  such  defendant  or  defendants." 

We  think  that  the  paragraph  of  the  charge  complained  of,  when  con- 
strued in  connection  with  the  other  paragraphs  of  the  charge  quoted, 
and  the  special  instructions  given  at  the  request  of  appellants,  is  not 
subject  to  the  criticism  of  appellants;  and  that  such  instructions,  when 
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construed  together,  properly  guard  and  protect  the  respective  rights  of 
appellants. 

By  their  fourth  assignment  of  error,  and  the  proposition  submitted 
thereunder,  appellants  complain  of  the  twelfth  paragraph  of  the  court's 
charge,  upon  the  ground  that  the  same  submits  to  the  jury  as  an  issue 
the  question,  whether  or  not  the  two  Missouri,  Kansas  &  Texas  Compa- 
nies negligently  caused  the  cars  containing  plaintiff's  cattle  to  be  left 
stationary  upon  the  tracks,  side-tracks,  and  at  other  places,  there  being, 
as  claimed  by  appellants,  no  evidence  that  either  of  said  defendants  was 
guilty  of  negligence  in  said  particulars.  We  do  not  agree  with  appellants 
in  their  contention  that  there  is  no  evidence  in  the  record  authorizing 
the  submission  to  the  jury  of  the  issue  mentioned.  We  think  the  fol- 
lowing testimony  of  the  appellee,  which  appears  in  the  record,  suflScient 
to  justify  the  court  in  submitting  to  the  jury  said  issue.  The  appellee 
testified : 

"After  the  cattle  were  delivered  to  the  second  defendant  they  were 
about  a  day  and  a  night  in  going  one  hundred  miles.  .  .  .  The 
train  moved  just  sorter  like  it  did  from  here  (Llano)  to  Austin.  Lots 
of  times  it  was  not  moving  at  all,  and  sometimes  it  was  moving  toler- 
ably well.  Then,  when  they  could  cut  them  in  two  (that  is,  the  train  of 
cattle)  up  there,  it  was  the  same  thing  as  it  was  from  here  down  to 
Austin ;  they  would  cut  them  half  in  two,  and  then  run  \)ack  and  run 
together;  then  is  when  the  jar  would  come,  and  this  coupling  up  and 
jars  bruised  the  cattle  up  mighty  bad.  .  .  .  The  bruising  occurred 
by  jamming  the  cars  together,  which  jammed  the  cattle  against  the  fear. 
This  jamming  the  cattle  against  one  another  and  the  car  had  a  pretty 
bad  effect  on  them.  It  bruised  the  cattle  up ;  I  reckon  it  hurt  them,  of 
course.  That  last  hundred  miles  up  there  was  the  worst  part  of  it ;  that 
was  on  the  "Katy/'  There  was  a  whole  lot  of  the  cattle  bruised ;  there 
was  half  of  them  bruised  up  pretty  badly.  When  these  cattle  were  de- 
livered to  me  at  Wynona  they  were  in  pretty  bad  condition;  they  looked 
bad — weak.  They  looked  pretty  generally  out  of  whack.  They  looked 
weak  and  bad,  just  like  anything  else  that  had  been  starved  three  days 
and  nights.  .  .  .  We  arrived  at  Fort  Worth  about  midnight  on  the 
second  night  after  we  left  here  (Llano).  We  got  there  about  midnight 
on  the  10th,  then  unloaded,  and  the  cattle  were  in  the  pens  about  five 
or  six  hours.  They  began  loading  about  daylight,  I  think  it  was — about 
an  hour  and  a  half  loading — and  they  pulled  out  of  the  stock  pens,  I 
think  it  was  about  eight  o'clock,  then  that  switching.  I  suppose  they 
had  to  get  around  other  trains.  They  were  standing  on  the  side-tracks 
to  get  out  on  the  main  line.  This  took  a  right  smart  little  while;  I 
think  it  was  about  an  hour  or  an  hour  and  a  half  getting  around  them, 
till  we  started  out  of  Fort  Worth.  .  .  .  The  ordinary  time  for  the 
carriage  of  cattle  between  Llano  and  Wynona,  or  that  distance,  by  rail- 
way transportation,  is  about  twenty-five  or  thirty  hours.  .  .  .  They 
were  about  forty-five  hours  (en  route)  longer  than  they  ought  to  be." 

The  evidence  shows  that  the  Missouri,  Kansas  &  Texas  Bailway  Com- 
panies received  the  cattle  at  Elgin,  and  transported  them  to  their  desti- 
nation. 

Appellants'  fifth  assignment  of  error  complains  of  the  refusal  of  the 
court  to  give  to  the  jury  their  special  instruction  number  3,  which  is 
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as  follows:  "If  from  the  evidence  you  believe  that,  while  being  trans- 
ported from  Llano  to  Wynona,  plaintiff's  cattle  were  not  jostled,  jammed, 
bruised,  or  otherwise  injured  more  than  is  ordinarily  incident  to  the 
transportation  of  livestock  by  rail,  then  you  are  instructed  to  return  a 
verdict  for  defendants/* 

The  court,  in  its  charge,  instructed  the  jury  that  they  could  not  find 
anything  against  the  defendants,  or  any  or  either  of  them,  unless  for 
some  act  or  acts  of  negligence  charged  in  the  petition  and  established  by 
the  evidence  against  such  defendant  or  defendants;  and,  in  addition 
thereto,  at  the  request  of  appellants,  gave  them  the  following  special 
instruction:  'TTou  are  instructed  that  the  plaintiff  can  recover  nothing 
for  so  much,  if  any,  of  the  damage,  if  any,  to  his  stock,  as  may  have  been 
caused  by  the  inherent  vice  of  said  stock,  or  by  their  natural  character 
and  condition,  or  to  treatment  to  which  they  had  been  subjected  before 
being  loaded,  or  on  account  of  being  overloaded,  if  they  were  over- 
loaded, or  by  the  usual  and  ordinary  course  of  their  transportation  by 
rail,  without  negligence  on  the  part  of  the  railroad  company  or  compa- 
nies; and,  in  making  up  your  verdict,  you  will  allow  plaintiff  nothing 
for  any  damage  which  you  may  believe  from  the  evidence  was  claused  by 
the  inherent  vice  of  said  stock,  or  by  their  natural  character  and  condi- 
tion, or  by  the  treatment  to  which  they  had  been  subjected  before  being 
loaded,  or  on  account  of  being  overloaded,  if  you  find  they  were  over- 
loaded, or  by  the  vsudl  and  ordinary  course  of  their  transportation  by 
rail,  without  negligence  on  the  part  of  the  railroad  company  or  compa- 
nies,** which,  in  our  opinion,  was  sufficient  upon  the  issue  to  which  the 
special  charge  refused  related ;  and  hence  it  was  not  error  to  refuse  same. 

Appellants,  by  their  sixth  assignment  of  error,  complain  of  the  action 
of  the  court  in  refusing  to  give  their  special  instruction  number  4,  which 
is  as  follows :  "You  are  instructed  that,  under  the  undisputed  evidence, 
plaintiff  shipped  his  cattle  from  Llano,  Texas,  to  Wynona,  Indian  Terri- 
tory, under  and  pursuant  to  special  contracts  in  writing,  requiring  the 
plaintiff  to  load,  unload  and  reload,  and  feed,  water  and  care  for  said 
stock  en  route;  and  if  you  believe  from  the  evidence  that  plaintiff's  cat^ 
tie  were  injured,  and  that  such  injury,  in  whole  or  in  part,  resulted 
from  the  cattle,  or  some  of  them,  getting  down  and  being  trampled,  then 
you  are  instructed  that  the  plaintiff,  having  agreed  to  look  after  and 
care  for  his  cattle  en  route,  can  not  recover  for  injuries,  if  any,  that 
may  have  occurred  to  any  of  them  from  getting  down  or  being  trampled 
upon  while  being  carried  in  the  cars.** 

There  was  no  error  in  the  refusal  of  the  court  to  give  to  the  jury  this 
special  instruction,  because  it  is  upon  the  weight  of  the  evidence,  and 
because,  insofar  as  appellants  were  entitled  to  a  charge  upon  the  issue  to 
which  their  special  charge  related,  the  court  gave,  at  their  instance,  the 
following  special  charge  to  the  jury:  "The  testimony,  without  conflict, 
aflSrmatively  shows  that  the  cattle  in  question  were  transported  from 
Llano, 'Texas,  to  Wynona,  Indian  Territory,  under  special  contracts  in 
writing,  one  made  and  entered  into  between  the  plaintiff  and  the  defend- 
ant Houston  &  Texas  Central  Railroad  Company,  providing  for  the 
transportation  of  said  cattle  from  Llano  to  Elgin,  Texas,  and  there  to  be 
delivered  to  its  next  connecting  carrier,  the  Missouri,  Kansas  &  Texas 
Vol,  XXXVin.  Civil-^17. 
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Bail  way  Company  of  Texas;  and  the  other  made  and  entered  into  be- 
tween the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  and 
the  plaintiff,  at  Elgin,  Texas,  providing  for  the  further  transportation 
and  shipment  of  said  cattle  from  said  Elgin  station,  over  the  line  of  said 
road  of  the  said  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas, 
and  of  the  Missouri,  Kansas  &  Texas  Railway  Company,  to  Wynona, 
Indian  Territory,  providing  in  terms  that  the  plaintiff,  in  person,  or  by 
his  agent  or  agents,  should  accompany  the  stock,  load,  unload  and  re- 
load the  same,  and  feed  and  water  the  same  en  route ;  and  if  from  the 
evidence  you  believe  that  the  cattle  were  in  a  drawn  and  enfeebled  con- 
dition when  they  reached  their  destination,  and  that  such  condition,  in 
whole  or  in  part,  was  attributable  to  the  failure,  if  any,  of  the  plaintiff 
to  properly  care  for,  feed  and  water,  and  to  load,  unload  and  reload 
the  said  cattle,  then  you  are  instructed  that  the  plaintiff  can  not  recover 
for  any  damage  or  injury  which  may  have  resulted  from  said  failure,  if 
any,"  which  was  sufficient. 

We  find  that  there  is  suflBcient  evidence  in  the  record  to  support  the 
verdict  and  judgment  as  to  the  amounts  found  and  adjudged  against  the 
appellants  respectively. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


W.  J.  Mills  v.  Eugene  Brown. 

Decided  February  8,  1905. 

Venue— Personal  Privllegre — ^Kesldenoe  TTnknown. 

Defendant  is  not  deprived  of  his  right  to  be  sued  in  the  county  of  hit 
residence,  though  plaintiff  alleged  that  he  was  a  transient  person  whose 
residence  was  unknown,  where,  upon  plea  of  his  personal  privilege,  the  facta 
established  showed  that  plaintiff  was  in  possession  of  information  from  whidi 
he  could  have  ascertained  the  county  of  defendant's  residence. 

Appeal  from  the  District  Court  of  Irion.  Tried  below  before  Hon. 
J.  W.  Timmins. 

Wright  &  Wynn  and  B.  W.  Rimes,  for  appellant.— The  court  erred  in 
holding  that  the  District  Court  of  Irion  County  did  not  have  jurisdic- 
tion over  the  person  of  the  defendant,  Eugene  Brown,  and  in  sustaining 
defendant's  plea  of  personal  privilege  and  dismissing  plaintiflPs  suit. 
Hopson  V.  Caswell,  13  Texas  Civ.  App.,  492,  36  S.  W.  Rep.,  312;  Walker 
V.  Walker,  22  Texas,  331;  Kuteman  v.  Page,  3  App.  C.  C.  (Willson), 
sees.  164,  165;  Liles  v.  Woods,  58  Texas,  416. 

Lewis  &  Wood,  Hill  &  Lee  and  Brightman  &  Upton,  for  appellee. — 
If  appellee's  residence,  at  the  time  of  the  institution  of  this  suit,  was 
known  to  appellant,  then  appellee  had  the  right  to  be  sued  in  the  county 
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of  his  residence,  and  the  court  did  not  err  in  sustaiDing  his  plea  of  per- 
sonal privilege. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  the  ap- 
pellant on  the  9th  day  of  September,  1903,  in  the  District  Court  of 
Irion  County,  to  recover  the  sum  of  $400  against  appellee,  which  sum 

appellant  alleged  that  he  loaned  appellee  on  or  about  the day  of 

February,  1903,  and  which  he  alleged  appellee  promised  to  pay  him  on 
demand.  Appellant  alleged  that  appellee  was  a  transient  person,  and 
that  his  residence  was  unknown  to  him,  and  prayed  for  a  writ  of  garnish- 
ment against  M.  Beton  and  A.  C.  HiU.  A  citation  by  publication  was 
issued  for  appellee. 

At  the  September  term,  1904,  of  said  court,  appellee  filed  his  plea 
of  personal  privilege  to  be  sued  in  the  county  of  his  residence,  to  wit, 
Dallas  County,  Texas,  which  plea  of  personal  privilege  the  court,  after 
hearing  the  evidence,  sustained  and  rendered  judgment  dismissing  the 
appellant's  suit. 

The  only  question  for  our  consideration  presented  by  this  appeal  is, 
whether  or  not  the  action  of  the  court  in  sustaining  appellee's  plea  of 
privilege  to  be  sued  in  the  county  of  his  residence,  and  dismissing  the 
suit  of  appellant,  constituted  error.  Both  parties  submitted  evidence  on 
the  hearing  by  the  court  of  said  plea,  and  the  court  hold  the  evidence 
sufScient  to  sustain  the  plea,  and  we  think  such  holding  is  supported 
by  the  evidence. 

The  suit  was  instituted  on  the  9th  day  of  September,  1903,  and  the 
evidence  tends  to  show  that  appellee  left  Irion  County  about  the  1st  or 
2d  of  September,  1903,  intending  to  remove  to  Dallas  County,  and  going 
by  way  of  Hope,  Texas,  where  his  mother-in-law  resided.  On  the  7th 
day  of  September,  1903,  appellant  was  informed  that  appellee  was  at 
Hope,  Texas,  and,  acting  upon  that  information,  he  had  his  attorney  to 
write  a  letter  to  appellee  on  the  8th  day  of  September,  1903,  addressed 
to  him  at  Hope,  Texas.  And,  while  it  does  not  affirmatively  appear  from 
the  evidence  whether  or  not  he  received  a  reply  to  this  letter,  it  does  ap- 
pear that  the  person  who  gave  appellant  the  information  wrote  to  ap- 
pellee on  the  day  he  gave  appellant  said  information,  directing  his  letter 
to  appellee  at  Hope,  Texas,  and  in  due  course  of  mail  received  a  reply 
thereto;  and  the  reasonable  inference  is  that  appellant  also  received  a 
reply  to  the  letter  he  had  written  appellee.  Anyway,  the  record  shows 
that  appellant  received  information,  two  days  prior  to  the  filing  of  his 
suit,  as  to  where  appellee  then  was,  and  the  evidence  tends  to  show  that 
such  information  was  true.  And  if  the  place  whore  he  then  was  to  be 
found  was  not  his  residence,  appellant  was  placed  in  possession  of  infor- 
mation by  which  he  could  have  conveniently  ascertnined  the  residence  of 
appellee. 

While  the  rule  is,  if  it  is  true  that  the  residence  of  the  defendant  is 
unknown  to  the  plaintiff  at  the  time  of  instituting  the  suit,  the  court 
acquires  jurisdiction  of  the  case  upon  that  fact  being  alleged  and  sworn 
to  by  the  plaintiff,  we  do  not  think  the  law  would  permit  a  plaintiff  to 
ignore  reliable  information  in  his  possession,  from  which  he  could  rea- 
sonably and  conveniently  learn  the  residence  of  the  defendant;  and,  not- 
withrtanding  such  information,  make  affidavit  that  the  residence  of  the 
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defendant  was  unknown  to  him,  and  thus  give  the  court  jurisdiction  of 
the  case. 

We  think  the  law  intends  that  the  affidavit  should  be  made  in  good 
faith;  and  the  plaintiff  could  not  be  acting  in  good  faith  when  he  makes 
an  affidavit  that  the  residence  of  the  defendant  is  unknown  to  him, 
when,  at  the  time  he  is  making  such  affidavit,  he  is  in  possession  of  in- 
formation from  which  he  could  reasonably  and  conveniently  ascertain 
the  residence  of  the  defendant. 

As  a  further  circumstance  indicative  of  the  want  of  good  faith  upon 
the  part  of  appellant  in  making  the  affidavit  in  tliis  cause  that  the  resi- 
dence of  the  defendant  was  unknown  to  him  at  the  date  of  the  institu- 
tion of  the  suit,  the  record  shows  that  he  had  his  attorney  to  write  ap- 
pellee on  the  8th  day  of  September,  1903,  in  reference  to  the  claim  on 
which  this  suit  is  based;  and,  instead  of  waiting  a  reasonable  time  with- 
in which  to  receive  a  reply  to  this  letter,  on  the  next  day,  the  9th  of 
said  month,  instituted  this  suit  The  fact  that  the  residence  of  the  de- 
fendant was  unknown  to  the  plaintiff  at  the  date  of  the  institution  of 
the  suit  can  be  shown  as  well  by  circumstances  as  by  positive  or  direct 
testimony. 

We  are  of  opinion  that  there  is  sufficient  testimony  in  the  record  to 
support  the  judgment  of  the  court  below,  and  it  is  therefore  affirmed. 


FoBT  WoBTH  &  Rio  Grande  Railway  Company  v.  W.  H.  Dial. 

Decided  February  8,  1905. 

1. — ^Kailway — ^Escape  of  Pire — ^Degree  of  Care. 

An  instruction  that  it  was  the  duty  of  the  railway  company,  in  an 
unusually  dry  season,  etc.,  to  use  great  care  in  operating  its  engines  imposes 
a  higher  degree  of  care  upon  defendant  than  the  law  requires. 

8. — Same. 

A  charge  that  it  was  the  duty  of  a  railway  to  keep  its  right  of  way 
free  from  combustible  material,  and  that  if  it  failed  to  discharge  this  duty 
and  permitted  fire  to  escape  and  be  communicated  to  plaintiff's  land  it  was 
guilty  of  negligence,  is  erroneous,  both  as  being  on  the  weight  of  evidence, 
and  as  requiring  of  defendant  a  greater  d^ree  of  care  than  was  imposed 
upon  it  by  law. 

S.— Tire— €ontributor7  Hegligenoe— Charge. 

A  charge  that  plaintiff,  complaining  of  the  burning  of  his  stacks  by  fire 
from  a  railway  locomotive,  had  a  right  to  use  his  property  in  the  ordinary  way 
and  to  stack  his  straw  on  his  own  land  wherever  his  convenience  might  indi- 
cate without  being  guilty  of  contributory  negligence,  was  erroneous  in  law 
and  improperly  relieved  the  plaintiff  from  the  duty  to  exercise  ordinary  cate 
for  his  own  protection. 

4. — Same. 

Instruction  holding  plaintiff  to  the  use  of  ordinary  care  in  the  matter 
of  exposing  combustible  property  by  placing  it  in  too  close  proximity  to  a  rail- 
way  track,  held   improperly   refused. 

Appeal  from  the  County  Court  of  McCulloch.     Tried  below  before 
Hon.  Joe  A.  Adkins. 
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F.  if.  Newman,  for  appellant. — The  defendant  was  required  to  use 
no  greater  precaution  to  prevent  the  fire  than  a  person  of  ordinary  pru- 
dence and  caution  ordinarily  would  have  done  under  like  circumstances, 
and  it  was  error  to  require  that  great  precaution  should  have  been  used 
by  the  defendant.    Martin  v.  Texas  &  P.  By.  Co.,  87  Texas,  118. 

It  was  the  duty  of  appellee  to  use  ordinary  care  and  precaution  to 
protect  the  straw  from  fire  caused  by  appellant's  engines,  and  the  charge 
excused  and  relieved  him  from  all  care  and  precaution  in  the  matter, 
and  was  therefore  erroneous.  Martin  v.  Texas  &  P.  B.  B.  Co.,  87  Texas, 
118;  Bennett  v.  Missouri,  K.  &  T.  By.  Co.,  11  Texas  Civ.  App.,  426,  32 
S.  W.  Bep.,  834;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Jagoe,  32  S.  W.  Bep.,  718; 
Edwards  v.  Campbell,  12  Texas  Civ.  App.,  236,  33  S.  W.  Bep.,  762; 
Paris,  M.  &  S.  P.  By.  Co.  v.  Nesbitt,  11  Texas  Civ.  App.,  608,  33  S.  W. 
Bep.,  280;  Fero  v.  Bailway  Co.,  22  N.  Y.,  209,  78  Am.  Dec,  179;  Ohio, 
etc..  By.  Co.  v.  Shanefelt,  47  111.,  497,  95  Am.  Dec,  604;  Murphy  v. 
Bailway  Co.,  46  Wis.,  222,  30  Am.  Bep.,  722;  Kesee  v.  Bailway  Co.,  30 
Iowa,  78,  6  Am.  Bep.,  644;  Chicago  &  N.  W.  By.  Co.  v,  Simonson,  64 
111.,  504,  6  Am.  Bep.,  155. 

It  was  the  duty  of  appellee,  in  stacking  his  straw,  to  use  ordinary  care 
and  precaution  in  selecting  a  place  for  it,  and  if  he  placed  it  in  an  un- 
protected condition,  nearer  to  the  railroad  than  a  person  of  ordinary 
prudence  and  caution  would  have  done  under  like  circumstances,  then 
he  was  guilty  of  contributory  negligence  to  such  an  extent  that  he  would 
have  no  right  to  recover,  and  the  question  of  such  contributory  negligence 
should  have  been  submitted  to  the  jury. 

No  briefs  for  appellee. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  appellee, 
Dial,  plaintiff  below,  against  appellant,  defendant  below,  in  the  Jus- 
tice's Court,  for  $120  damages  for  a  stack  of  wheat  and  oat  straw  al- 
leged to  have  been  destroyed  by  fire  through  the  negligence  of  defendant, 
appellant. 

Appellant  pleaded  general  denial  and  contributory  negligence  in  an- 
swer to  appellee's  petition.  Appellee  recovered  judgment  in  Justice's 
Court  for  $120,  and  appellant  appealed  to  the  County  Court,  where,  on 
verdict  of  a  jury,  appellee  recovered  a  judgment  for  $100. 

Appellant's  first  assignment  of  error  is  as  follows :  "The  court  erred 
in  giving  to  the  jury  plaintiff's  special  instruction  number  2,  which  is  as 
follows:  The  court  instructs  the  jury  that  the  law  is  that  it  is  the  duty 
of  the  railway  company,  in  an  unusually  dry  season,  or  in  an  unusually 
dry  country,  where  all  inflammable  material  is  like  tinder,  and  liable  to 
be  set  on  fire  from  the  smallest  sparks,  to  exercise  greater  precaution 
and  care  in  the  operation  of  its  engines  than  in  damp  seasons  or  coun- 
tries. So,  where  the  wind  is  blowing  directly  from  the  engine  toward 
inflammable  or  combustible  materials  or  property  belonging  to  individ- 
uals, greater  precautions  are  required  in  the  operations  of  trains  by  the 
railway  company.  If  you  find  from  the  evidence  that  the  time  when 
Dial's  stacks  were  destroyed  was  unusually  dry  time,  and  if  you  further 
find  that  the  railway  company  did  not  use  great  precaution  in  operating 
its  engines  to  prevent  the  escape  of  flying  sparks  and  coals  of  fire,  and. 
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through  its  negligence,  Dial's  stacks  were  destroyed,  then  you  will  find 
your  verdict  for  plaintiff/'' 

We  think  the  charge  complained  of  in  the  above  alignment  of  error 
is  subject  to  the  criticism  of  appellant,  as  it  imposes  upon  appellant  a 
greater  degree  of  care  or  precaution  than  the  law  requires.  The  rule  is 
that,  under  such  circumstances  as  is  shown  by  the  evidence  in  this  case, 
the  railroad  company  would  be  required  to  exercise  only  that  degree  of 
care  that  a  person  of  ordinary  prudence  would  have  exercised  under  the 
same  or  similar  circumstances,  and  the  jury  should  have  been  so  in- 
structed. (Martin  v.  Texas  &  P.  Ey.  Co.,  87  Texas,  118.)  We  are  also 
of  opinion  that  said  charge  is  objectionable  on  account  of  being  argu- 
mentative. 

Appellant's  second  assignment  of  error  is  as  follows :  "The  court  erred 
in  giving  to  the  jury  plaintiff's  special  instruction  number  3,  which  is 
as  follows:  *The  court  instructs  the  jury  that  the  law  is  that,  as  it  is 
impossible  to  entirely  prevent  the  escape  of  sparks  and  coals  of  fire  from 
railway  locomotives,  and  that,  as  the  sparks  and  coals  of  fire  that  do  es- 
cape usually  fall  on  the  right  of  way,  it  is  the  duty  of  the  railway  com- 
pany to  keep  its  tracks  and  right  of  way  free  from  dry  grass,  weeds  and 
other  combustible  material,  which  are  liable  to  be  ignited  by  sparks  and 
coals  of  fire,  and  thus  communicate  fire  to  the  premises  of  others,  and 
if  you  find  that  the  railroad  failed  to  discharge  this  duty,  and  permitted 
the  fire  to  escape  and  communicate  to  the  land  of  Dial,  and  thereby  to 
his  stacks  that  were  destroyed,  then  the  railroad  was  guilty  of  negligence, 
and  you  will  render  your  verdict  for  plaintiff.' '' 

This  charge  is  erroneous  on  account  of  being  upon  the  weight  of  the 
testimony;  and  is  further  objectionable  as  requiring  of  the  railroad 
company  a  greater  degree  of  care  than  imposed  upon  it  by  law,  and 
hence  we  sustain  this  assignment  of  error. 

Appellant's  third  assignment  of  error  is  as  follows :  "The  court  erred 
in  giving  to  the  jury  plaintiff's  special  instruction  number  1,  which  was 
as  follows:  *The  court  instructs  the  jury  that  the  law  is  that,  where  a 
person  owns  land  adjoining  the  right  of  way  of  a  railway  company,  he 
has  a  right  to  presume  that  the  railway  company  will  not  be  guilty  of 
negligence,  and  he  is  not  bound  to  remove  dry  and  combustible  material 
from  his  land  in  anticipation  of  probable  negligence  on  the  part  of  the 
railway  company.  The  plaintiff,  Dial,  had  a  right  to  use  his  property 
in  the  ordinary  and  usual  way,  and,  so  long  as  he  did  so,  he  is  not 
guilty  of  contributory  negligence.  As  the  plaintiff.  Dial,  had  a  right  to 
use  his  property  in  the  ordinary  and  usual  way,  so  he  had  a  right  to 
stack  his  straw  on  his  own  land  wherever  his  convenience  might  indi- 
cate, even  near  the  right  of  way  of  the  railway  company.'' 

This  instruction  is  erroneous  in  that  it  does  not  embody  a  correct 
principle  of  law,  and  also  on  account  of  its  relieving  plaintiff  from  the 
exercise  of  ordinary  care  to  protect  from  fire  that  might  be  caused  by 
appellant's  negligence  his  stacks  of  straw  which  he  alleged  were  burned. 
(Martin  v.  Texas  &  P.  Ry.  Co.,  supra;  Bennett  v.  Missouri,  K.  &  T. 
Ry.  Co.,  11  Texas  Civ.  App.,  426,  32  S.  W.  Rep.,  834;  Edwards  v.  Camp- 
bell, 12  Texas  Civ.  App.,  236,  33  S.  W.  Rep.,  762.)  As  contended  by 
appellant,  we  think  if  appellee's  stack  of  straw,  on  account  of  the  burn- 
ing of  which  he  claims  damages,  was  in  an  exposed  and  unprotected 
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condition,  nearer  the  railroad  than  a  person  of  ordinary  prudence  and 
caution  would  have  placed  it,  and  left  it  in  that  condition,  and  without 
the  exercise  of  ordinary  care  permitted  weeds  and  grass  to  accumulate 
between  it  and  the  railroad,  so  that  fire  would  probably  be  commimicated 
to  it  by  sparks  emitted  from  the  engines  of  appellant,  while  operating 
its  trains  with  ordinary  care,  he  would  be  guilty  of  contributory  negli- 
gence. The  question  of  contributory  negligence  upon  the  part  of  ap- 
pellee should  have  been  submitted  to  the  jury  for  their  determination 
under  an  appropriate  instruction. 

Appellant's  fourth  assignment  of  error  is  as  follows:  ^The  court 
erred  in  refusing  to  give  to  the  jury  special  instruction  number  2,  asked 
by  defendant,  which  was  as  follows:  *If  you  believe  from  the  evidence 
that  plaintiff,  knowing  that  the  straw  in  question  was  easily  set  on  fire, 
placed  same  in  an  unprotected  condition,  nearer  defendant's  railroad 
tracks,  where  he  knew  it  was  daily  operating  trains,  than  a  man  of  ordi- 
nary prudence  and  caution  would  do,  then  plaintiff  would  be  guilty  of 
contributory  negligence,  and  would  not  be  entitled  to  recover  in  this 
ease/"  We  are  of  the  opinion  that,  in  view  of  the  evidence  adduced 
upon  the  trial,  the  court  should  have  given  to  the  jury  this  requested 
charge  of  the  appellant,  and  its  refusal  constituted  error. 

Appellant's  other  assignments  of  error  are  not  well  taken. 

For  the  errors  above  pointed  out  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 


OeO.   B.  ZiMPELMAN  V.   ELIZABETH  PoWER  ET  AL. 

Decided  February  8,  1905.  . 

1. — ^Trespass  to  Try  Title — ^PleadiA^ — B^covery  by  Part  Owner. 

Plaintiffs  in  trespass  to  try  title,  suing  to  recover  an  entire  league  of 
land,  and  showing  title  to  an  undivided  one-third  interest,  could  recover  the 
whole  of  such  specific  portions,  not  exceeding  one-third,  as  have  not  been  appro- 
priated to  others  by  conveyance  of  specific  parts  of  the  tract  from  their  co- 
tenants. 

8. — Same — Limitation. 

Where,  in  a  suit  to  recover  a  league  of  land,  plaintiffs  showed  title  by  de- 
scent to  an  undivided  third  thereof,  but  more  than  two-thirds  of  it  had  been  spe- 
cifically appropriated  to  others  by  conveyances  from  cotenants  owning  undivided 
interests,  and  the  recovery  of  the  excess  in  such  conveyances  over  the  two-thirds 
the  cotenants  were  authorized  to  convey  was  barred  by  limitation,  plaintiffs 
could  recover  only  what  remained,  but  were  not  limited  to  recovering  an  undi- 
vided third  interest  in  what  remained. 

Appeal  from  the  District  Court  of  Gillespie.     Tried  below  before 
Hon.  Jas,  Flack. 

Barnes  &  Stubbs,  for  appellant. 

Chas.  L.  Lauderdale^  for  appeUees. 

JAMESy  Chief  Justice. — An  action  of  trespass  to  try  title.    There 
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is  no  statement  of  facts^  except  as  contained  in  the  judge's  conclusions. 
From  them  it  appears  that  the  Bachel  Means  league  and  labor  was 
patented  to  Bachel  Means,  a  widow,  on  April  30,  1845,  and  was  her  sep- 
arate property.  Her  children  and  heirs  were  William,  Margaret  and 
Hugh  Means.    She  died  in  1846. 

William  Means,  by  warranty  deed,  about  September,  1847,  conveyed 
to  M.  Cartwright  the  eastern  third  of  said  league.  The  persons  holding 
under  this  deed  from  Cartwright  were  included  among  the  defendants. 
In  his  conclusions  of  fact  the  judge  states  that,  by  this  deed,  William 
Means  selected  and  sold  the  eastern  one-third  of  the  survey  to  Cart^ 
wright. 

About  May  11,  1876,  the  heirs  of  Margaret  Means  conveyed  to  C.  C. 
Howell  an  undivided  third  of  the  league.  Howell,  about  the  same  time, 
took  a  deed  from  the  widow  of  Hugh  Means  conveying  all  her  right, 
title  and  interest  in  said  league.  There  were  children,  however,  of  Hugh 
Means,  and  the  last-named  deed  passed  title  to  only  the  widow^s  life 
estate  in  one-third  of  the  land.  She  died  in  1896,  before  the  commence- 
ment of  this  action.  About  May  24,  1876,  Howell  conveyed  to  George 
B.  Zimpelman  an  undivided  two-thirds  of  the  league. 

Zimpelman,  in  May,  1882,  conveyed  by  warranty  deed  to  William  Hitz- 
feld  a  six  hundred  and  three  acre  tract  off  the  west  end  of  the  survey. 
Also  by  warranty  deed  to  William  Mier,  Jr.,  a  six  hundred  and  fifty  acre 
tract,  also  at  the  west  end  of  the  survey.  And  in  October,  1882,  he  con- 
veyed by  warranty  deed  to  EJliza  Johnson  another  tract  of  nine  hundred 
and  fifty  acres  adjoining  the  above,  in  all  two  thousand  two  hundred  and 
three  acres. 

Excluding  the  tract  covered  by  the  several  deeds  above  mentioned, 
there  was  left  about  the  middle  of  the  league  a  tract  of  about  nine  hun- 
dred and  two  acres,  which  nine  hundred  and  two  acres  Zimpelman,  on 
October  1,  1889,  leased  to  Smith,  one  of  the  defendants,  who  has  since 
held  it,  and  used  it  under  such  lease;  and  that,  since  1894,  its  reason- 
able rental  value  has  been  ten  cents  per  acre  per  annum. 

As  to  the  excess  of  land  conveyed  by  Zimpelman  over  and  above  one- 
third,  the  court  found  that  those  holding  under  his  deeds  had  had  such 
possession  as  entitled  them  to  the  same  by  limitations.  The  judge  states, 
in  his  conclusions  of  law,  that  no  question  was  made  or  raised  as  to  any 
difference  in  the  value  of  the  several  portions  of  the  Means  survey. 

The  plaintiffs  in  the  case  were  those  who  represented  the  title  of 
Hugh  Means.  Their  petition  was  one  in  the  ordinary  form  of  trespass 
to  try  title,  and  they  sued  for  the  entire  league.  The  judgment  was  in 
their  favor  for  said  nine  hundred  acres  only,  and  from  this  judgment 
Zimpelman  alone  appeals. 

The  judge  gives,  as  his  reason  for  this  decision,  that,  by  the  deed  of 
William  Means  to  Cartwright,  the  former,  so  far  as  he  and  those  in 
privity  with  him  are  concerned,  effectually  appropriated  a  specific  third 
of  the  land,  and  thereby  relinquished  claim  to  the  remainder  of  the 
league.  That  Zimpelman  obtained  title  to  the  undivided  one-third  of 
the  league  by  virtue  of  the  deed  from  the  heirs  of  Margaret  Means,  but 
by  his  deeds  for  specific  portions  of  the  league,  of  more  land  than  his 
interest  amounted  to,  he  thereby,  so  far  as  he  was  concerned,  had  ef- 
fectually selected,  appropriated  and  exhausted  his  share  of  the  land. 
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Hence,  as  to  the  remainder  of  the  land,  that  which  had  not  been  appro- 
priated as  above,  to  wit,  the  nine  hundred  and  two  acres  about  the  mid- 
dle of  the  league,  "it  being  less  than  the  quantity  and  proportion  to  which 
plaintiffs  were  entitled,'^  the  plaintiffs  became,  if  they  chose  to  abide  the 
selections  and  appropriations  made  by  their  former  cotenants,  entitled  to 
both  in  law  and  equity. 

The  assignments  of  error  challenge  the  correctness  of  the  conclusions 
of  law  giving  to  the  deeds  of  William  Means,  and  of  Zimpelman,  for 
specific  portions  of  the  league,  the  effect  of  an  appropriation  by  them 
of  such  portions  as  their  interest  in  the  league,  and  of  a  relinquishment 
of  title  to  the  remainder. 

The  propositions  advanced  by  appellant  are  substantially  that  the 
sale  of  specific  portions  of  an  estate  held  in  common,  by  certain  of  the 
cotenants,  can  not  effect  the  interest  of  the  others,  unless  the  latter  au- 
thorized or  ratified  same;  and  that  this  action,  being  brought  against 
those  holding  under  William  Means  and  Zimpelman,  was  a  denial  or  re- 
pudiation of  their  acts  in  selling  specific  portions.  Another  proposition 
is  that  all  the  defendants  except  Zimpelman  (as  to  the  nine  hundred  and 
two  acres)  were  granted  judgment  each  for  his  specific  tract,  by  reason 
of  limitations,  and  the  legal  effect  of  this  was,  in  each  instance,  to  extin- 
guish plaintiff's  claim  thereto  of  an  undivided  one-third  interest,  and 
that,  therefore,  plaintiffs  could  claim  only  an  undivided  one-third  of  the 
nine  hundred  and  two  acre  tract. 

If  this  action  had  been  brought,  in  the  form  it  was,  to  recover  an  un- 
divided one-third  of  the  league,  we  think  plaintiffs  would  not  have  been 
able  to  recover  more  than  an  undivided  one-third  of  any  part  of  the 
league.  But  it  was  brought  to  recover  the  entire  league,  and  upon  such 
a  petition  it  is  clear  that  plaintiff  could  recover  the  whole  or  any  part 
of  the  league,  according  to  their  proof  of  title,  legal  or  equitable.  Hence, 
while  it  was  a  suit  for  the  entire  tract,  it  was  a  suit  for  any  part  of  the 
tract  as  well,  and  the  petition  can  not  be  construed  as  a  repudiation  or  as 
an  afiirmation  of  what  had  been  done  by  their  cotenants. 

As  to  plaintiff's  title  being  defeated  in  respect  to  the  tracts  outside 
of  the  nine  hundred  and  two  acre  tract,  because  of  adverse  possession  by 
the  several  defendants  in  possession,  the  contention  made  is  not  sus- 
tainable. Of  course,  if  no  deeds  had  been  made  by  plaintiff's  cotenant, 
and  a  specific  part  or  parts  of  the  survey  had  been  appropriated  by  third 
parties  by  adverse  possession,  plaintiffs  could  not  claim  more  than  their 
undivided  interest  in  the  remainder.  The  findings  of  fact  say  nothing 
about  adverse  possession  of  that  part  of  the  land  conveyed  by  William 
Means.  But  as  to  those  parts  which  this  appellant,  Zimpelman,  con- 
veyed, the  finding  is  "as  to  the  excess  of  quality  conveyed  by  Zimpelman 
above  one-third  to  which  he  was  entitled,  the  other  several  defendants 
claiming  the  same  through  conveyances  by  him,  have  had  actual,  ex- 
clusive, adverse,  peaceable  and  continuous  possession  thereof  for  such 
time  and  in  such  manner  as  to  entitle  them  to  hold  it  by  limitations." 
So  far  as  the  court  found  adverse  title  by  limitation,  it  was  based  upon 
or  in  connection  with  a  claim  through  the  conveyances  from  Zimpelman. 
The  contention  which  appellant  makes  in  this  regard  he  seems  to  base 
on  certain  agreements  which  are  copied  in  the  record.  He  says  in  the 
brief:    "By  agreement  filed  in  court,  the  recovery  of  said  defendants 
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was  by  limitation."  These  agreements  can  not  be  considered,  because 
they  are  not  referred  to  in  the  court's  conclusions,  and  there  is  no  state- 
ment of  facts  of  which  they  might  form  a  part.  There  is  nothing  mak- 
ing it  appear  that  they  were  presented  to  or  acted  upon  by  the  trial 
judge  in  deciding  the  case.  Still,  if  these  agreements  be  looked  to,  they 
do  not  show  that  the  occupants  of  the  lands  outside  of  the  nine  hundred 
and  two  acres  obtained  title  thereto  by  limitations  independently  of  the 
deeds  from  and  under  William  Means  and  Zimpelman. 

The  court,  however,  seems  to  have  based  its  decision  upon  the  effect 
of  the  deeds  from  William  Means  and  from  Zimpelman,  and  of  the  con- 
duct of  these  persons.  In  the  first  place  William  Means  undertook  to 
convey  a  specific  third  of  the  land  while  owning  an  undivided  third.  In 
the  second  place  Zimpelman,  owning  an  undivided  one-third,  conveyed 
specific  tracts  in  excess  of  his  entire  interest,  and  went  into  possession 
of  nine  hundred  and  two  acres  of  the  land  that  remained  untouched  by 
any  of  said  deeds.  This  nine  hundred  and  two  acres  was  less  of  the 
land  than  plaintiffs  were  entitled  to  by  virtue  of  their  undivided  one- 
third  interest. 

When  this  suit  was  brought,  the  acts  of  William  Means  and  Zimpel- 
man had  brought  about  a  complete  appropriation  of  those  parts  of  the 
land  they  had  undertaken  to  dispose  of.  What  they  had  done  had  re- 
sulted in  the  loss  to  plaintiffs  of  their  interest  in  such  portions  of  the 
league,  and  had  secured  to  themselves  and  their  vendees  plaintiff's  in- 
terest therein.  They  not  only  sold,  but,  by  their  sales,  placed  their  pur- 
chasers upon  these  lands,  and,  to  say  the  least,  they,  either  by  their  deeds 
or  through  their  acts,  in  placing  their  purchasers  in  possession  under 
their  deeds,  secured  the  full  benefit  of  their  respective  interests  in  the 
league,  and  the  appellant  even  more  than  his  interest.  Under  these  cir- 
cumstances the  court  was  not  in  error  in  its  conclusions  of  law.  So  far 
as  William  Means  and  this  appellant  were  concerned,  they  had  effectually 
separated  their  share  of  the  land  from  that  of  plaintiffs,  and  appellant 
was  in  no  position  to  oppose  plaintiffs'  claim  to  the  entire  nine  hundred 
and  two  acres  that  were  undisposed  of,  that  being,  in  fact,  less  than  an 
undivided  one-third  of  the  entire  survey  would  have  entitled  them  to. 

These  views  require  us  to  affirm  the  judgment. 

Affirmed. 


J.  R.  Morris  v.  J.  M.  Brown. 

Decided  February  11,  1905. 

1. — ^Note— Failure  of  Consideration  and  of  Title  to  Land— Pleading. 

In  an  action  on  a  note  given  for  the  purchase  price  of  land,  the  defendant's 
plea  of  failure  of  consideration  was  sufficient  where  it  alleged  that  the  vendor 
represented  that  he  had  good  title  to  the  land  when,  in  fact,  he  had  none,  and 
that  defendant  bought  believing  such  representations  to  be  true,  and  that  he 
was  without  knowledge  of  their  falsity. 

2. — Same — Offer  to  Ketnm  Land. 

The  defendant  having  already  paid  the  larger  part  of  the  purchase  money, 
and  erected  permanent  and  valuable  improvements  on  the  land,  and  there  being 
no  effort  on  the  part  of  plaintiff,  an  assignee  of  the  note,  to  rescind  the  entire 
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sale,  it  was  not  necessary  for  defendant  to  offer  to  reconvey  the  land.     Dis- 
tinguishing Ogbum  V.  Whitlow,  80  Texas,  239,  and  other  cases. 

8. — Same — ^ETlction  Need  not  be  Shown. 

In  showing  that  the  title  to  the  land  had  failed,  thus  establishing  a  defense 
to  the  note,  it  was  not  necessary  for  defendant  to  show  an  actual  eviction,  it 
being  sufficient  to  show  an  outstanding  title,  with  danger  of  eviction. 

4. — Same — ^Belying  on  Bepretentations — Becord  Title. 

Although  the  vendor  was  without  record  title  to  the  land,  yet  the  pur- 
chaser, without,  searching  the  records,  had  the  right  to  rely  upon  his  repre- 
sentations that  he  had  a  good  title. 


-Innocent  Purchaser  of  Note. 
Plaintiff's  claim  that  he  was  an  innocent  purchaser  of  the  note  before  its 
maturity  could  not  avail  as  a  basis  for  excluding  evidence  to  show  failure  of 
its  consideration  and  of  title  to  the  land  where  defendant's  pleadings  and  evi- 
dence raised  the  issue  of  plaintiff's  ownership  of  the  note  and  of  his  being  a 
purchaser  thereof  without  notice. 

6. — Same — Ownership  of  Note — Special  Issne— Evidence. 

Although  no  witness  testified  specifically  that  the  note  was  left  by  the 
payee  with  plaintiff  for  safe  keeping  only,  yet  a  special  finding  by  the  jury  to 
that  effect  was  warranted  by  evidence  tending  to  show  that  plaintiff's  possession 
of  the  note  was  not  that  of  a  purchaser  before  maturity,  and  for  value,  and  that 
he,  in  fact,  was  not  the  real  beneficial  owner  of  the  note. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W.  Patterson. 

B.  M,  Estes,  Tho8.  D.  Sporer  and  H.  P.  Jones,  for  appellant. — 1.  Ap- 
pellees, in  their  answers,  seek  to  cancel  the  note  sued  on,  but  do  not  offer 
to  do  equity  by  reconveying  the  land  in  controversy.  They  simply  seek 
to  cancel  the  note,  retaining  the  deed  intact,  and  the  possession  of  the 
land.  Knight  v.  Coleman  Co.,  51  S.  W.  Rep.,  258 ;  Ogburn  v.  Whitlow, 
80  Texas,  239;  Johnson  v.  Long,  27  Texas,  21;  Haralson  v.  Langford, 
ee  Texas,  111;  Cooper  v.  Singleton,  19  Texas,  260;  Balbridge  v.  Cook, 
27  Texas,  566;  Moore  v.  Vogel,  54  S.  W.  Rep.,  1061;  Claiborn  v.  Yoe- 
man,  15  Texas,  47. 

2.  Appellee  Brown  was  compelled  to  take  knowledge  of  the  defects 
in  the  chain  of  the  record  title  to  the  land ;  he  can  only  escape  therefrom 
by  showing  that  such  defects  were  concealed  from  him  by  his  vendor, 
Rucker.  Haralson  v.  Langford,  66  Texas,  113;  Tarlton  v.  Daily,  55 
Texas,  94,  95;  Flanagan  v.  West,  13  Texas,  209. 

3.  It  was  not  sufficient  for  appellees  to  allege  and  prove  superior 
otitstanding  title.  They  must  feel  its  pressure,  and  they  can  not  pre- 
sume that  they  will  be  disturbed.  Jones  v.  Paul,  59  Texas,  47 ;  Branch 
V.  Baker,  70  Texas,  196;  Land  Co.  v.  North,  92  Texas,  75. 

Nicholson  &  Fitzgerald,  for  appellees. — 1.  When  the  vendee  under 
a  general  warranty  deed  is  sued  on  a  purchase-money  note,  and  he  shows 
that,  through  the  fraud  of  his  vendor  he  purchased  the  same,  believing 
that  he  was  getting  a  good  title  thereto,  and  it  is  shown  from  the  evi- 
dence that  the  vendor  had  no  title  to  the  land,  and  no  right  to  convey  it, 
then  it  is  not  incumbent  upon  the  vendee  to  offer  to  restore  the  land,  in 
order  to  defeat  the  purchase-money  note.    Stillman  v.  Canales,  25  Texas, 
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313;  Cooper  v.  Singleton,  19  Texas,  260;  Mitchell  v.  Zimmerman,  4 
Texas,  38. 

2.  The  holder  of  a  note,  without  value  paid  therefor,  is  charged  with 
notice  of  the  facts  which  attended  its  execution,  and  the  equities  to 
which  it  was  subject  in  the  hands  of  the  original  payee  can  be  plead, 
proven  and  allowed.    Davis  v.  Sittig,  65  Texas,  500. 

CONNER,  Chief  Justice.— On  May  6,  1893,  appellee,  J.  M.  Brown, 
purchased  from  one  G.  A.  Rucker  six  hundred  and  forty  acres  of  land 
situated  in  Jack  County  and  patented  to  the  heirs  of  Francis  Peters- 
wick.  Rucker  gave  a  deed  in  the  usual  form,  containing  general  war- 
ranty clause.  As  consideration  therefor  appellee  gave  his  promissory 
note  for  $2,000.  The  deed  was  duly  recorded  in  Jack  County,  and  ap- 
pellee thereunder  and  by  virtue  thereof  went  into  possession  of  the  land, 
which  was  then  unoccupied  and  unimproved,  and  since  has  continuously 
remained  in  possession  thereof,  using,  cultivating  and  paying  all  taxes 
thereon.  On  August  10,  1897,  Rucker  and  appellee  had  a  settlement, 
and  it  was  ascertained  that  there  was  due  Rucker,  as  the  unpaid  balance 
of  said  $2,000  note,  the  sum  of  $840,  for  the  payment  of  which  appellee 
executed  the  following  promissory  note,  written  on  the  back  of  said 
$2,000  note,  to  wit: 

"The  State  of  Texas,        ) 

"Jack  County.  \ 

"I  have  this  day  sold  to  J.  M.  Brown  the  Peter  Peterswick  survey,  in 
Jack  County,  for  the  sum  of  eight  hundred  and  forty  dollars  ($840), 
payable  to  G.  A.  Rucker,  or  bearer,  the  1st  of  January,  1898,  with  ten 
percent  interest  from  date.  This  note  is  given  in  lieu  of  one  given  and 
dated  the  3d  of  May,  1893,  for  the  sum  of  two  thousand  dollars.  This 
the  :th  of  August,  1897. 

"(Signed)     J.  M.  Brown.'' 

Written  below  this  note,  and  on  the  same  paper,  and  on  the  same 
side  of  the  sheet,  is  the  following  statement :  "I  received  the  above  note 
from  J.  M.  Brown  for  the  sum  of  eight  hundred  and  forty  dollars,  in 
lieu  of  the  note  given  on  the  3d  of  May,  1893.  August  7,  1897. 
(Signed)  G.  A.  Rucker.'' 

The  note  copied  not  having  been  paid,  this  suit  was  instituted  by  the 
appellant,  J.  R.  Morris,  on  the  30th  day  of  December,  1901.  The  trial, 
which  was  had  on  March  28,  1904,  resulted  in  a  judgment  for  appellee, 
and  hence  this  appeal. 

Appellant,  in  his  petition,  besides  other  necessary  averments,  alleged 
that  he  had  purchased  the  note  sued  on  in  due  course  of  trade  on  or  about 
August  15,  1897,  for  a  valuable  consideration  paid  to  Rucker,  and  "that 
said  Rucker  then  and  there  delivered  said  note  to  him,  and  he  is  now  the 
legal  and  equitable  owner  and  holder  thereof." 

Appellee  defended  on  the  ground  that  the  note  was  without  considera- 
tion, in  that  it,  as  well  as  its  antecedent,  had  been  procured  upon  the 
false  and  fraudulent  representation  of  G.  A.  Rucker  to  the  effect  that  he 
was  the  owner  of  the  land  for  which  said  notes  had  been  given,  and  had 
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good  title  thereto.  It  was  also  averred  that  appellant  was  not  the  owner 
of  the  note  sued  on^  but  that  it  wa9  owned  by  the  heirs  of  0.  A.  Rucker, 
then  deceased,  and  that  appellee  relied  upon  the  representations  made. 
Appellee,  however,  made  no  offer  to  surrender  possession,  and  the  alle- 
gations tending  to  show  probability  of  eviction  were  that  the  land  had 
been  patented  to  the  heirs  of  Francis  Peterswick,  in  whose  name  it  still 
stood  upon  the  records,  and  that  said  heirs  had,  on  the  26th  of  Febru- 
ary, 1902,  instituted  suit  therefor,  the  suit,  however,  having  been  subse- 
quently dismissed. 

The  case  was  submitted  on  special  issues,  in  answer  to  which  the  jury 
found,  in  substance,  among  other  things,  that  Rucker,  at  the  time  he 
sold  the  land  to  appellee,  had  no  title  thereto,  and  had  never  thereafter 
acquired  title,  but  that,  notwithstanding  this,  Rucker  represented  to  ap- 
pellee at  the  time  that  he  (Rucker)  did  have  good  title  to  the  land  in- 
volved; that  appellee.  Brown,  believed  and  relied  upon  said  representa- 
tions. The  jury  further  found  that,  while  appellant  obtained  possession 
of  the  note  sued  upon  prior  to  the  day  of  its  maturity,  January  1,  1898, 
that  it  had  been  left  by  Rucker  with  appellant  for  safe-keeping  merely, 
and  not  in  payment  of  a  debt,  as  claimed  by  appellant,  nor  as  security 
for  any  debt.  Appellee  also  testified  that,  at  the  time  of  the  settlement 
and  of  the  execution  of  the  notes  sued  on,  he  was  without  knowledge  of 
Rucker's  want  of  title,  but,  having  soon  thereafter  for  the  first  time  dis- 
covered it,  he  refused  to  make  further  payment  until  the  title  was  per- 
fected, which  Rucker  promised  to  do,  but  which,  in  fact,  was  never  done. 
There  was  also  evidence  tending  to  show  that  Rucker  died  insolvent,  and 
the  jury  so  found. 

We  find  nothing  requiring  particular  discussion,  and  will  therefore 
briefly  dispose  of  the  assignments  in  a  general  way. 

We  think  appellee's  petition  sufficiently  specific  in  its  averments  of 
fraud.  It  was  alleged  that  Rucker  represented  that  he  had  good  title 
to  the  land  for  which  the  notes  in  question  were  given,  when  he,  in  fact, 
had  none,  and  that  appellee  bought  believing  such  representations  to  be 
true,  and  that  he  was  without  knowledge  of  their  falsity.  Such  aver- 
ments, in  substance,  were  held  to  be  sufficient  in  the  case  of  Hayes  v. 
Bonner  (14  Texas,  629),  and  we  see  no  reason  to  doubt  the  conclusion. 
Nor  do  we  think  it  was  necessary,  under  the  averments  of  appellee's  an- 
swer that  he  should  offer  to  reconvey  the  land.  According  to  the  alle- 
gations of  the  answer  appellant  was  a  naked  holder  of  the  note  sued 
upon,  without  beneficial  interest  in  either  land  or  note.  He  was  not  a 
party  to  the  conveyance  of  the  land,  and  neither  the  heirs  nor  legal  rep- 
resentatives of  Rucker  were  parties  to  the  suit,  and  it  is  difficult  to  see 
any  right  in  appellant  to  demand  a  reconveyance.  Moreover,  as  shown 
in  the  answer,  appellee,  by  virtue  of  the  Rucker  conveyance,  was  fraudu- 
lently induced  to  enter  into  possession  of  unimproved  land  that  Rucker 
had  no  right  whatever  to  convey,  and  to  which  an  undoubted  outstand- 
ing legal  title  existed;  to  make  permanent  and  valuable  improvements 
thereon;  to  pay  about $1,200  thereon,  and  neither  party  is  seeking  a  total 
rescission.  Appellee  does  not  seek  recovery  for  the  money  paid,  showing 
the  insolvency  of  Rucker's  estate.  He,  in  effect,  seeks  merely  to  avoid 
any  further  payment  by  virtue  of  a  note  having  no  consideration  what- 
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ever.  We  think  in  these,  and  perhaps  other  particulars,  this  case  is  to  be 
distinguished  from  the  case  of  Knight  v.  Coleman  County  (51  S.  W. 
Rep.,  258) ;  Ogburn  v.  Whitlow  (80  Texas,  239) ;  Cooper  v.  Singleton 
(19  Texas,  260) ;  Smith  v.  Nolen  (21  Texas,  497),  and  other  cases  re- 
lied upon  by  appellant  as  authority  for  the  proposition  that,  before  ap- 
pellee in  this  case  could  be  accorded  the  specific  relief  he  seeks,  he  should 
tender  a  reconveyance  of  the  land  involved  in  the  controversy.  (See 
Doyle  V.  Hord,  67  Texas,  621;  Gass  v.  Sanger,  30  S.  W.  Rep.,  502; 
Groesbeck  v.  Harris,  82  Texas,  411;  Paschal  v.  Penry,  82  Texas,  673; 
Brown  v.  Montgomery,  89  Texas,  250.) 

Appellant  also  complains  that  appellee's  answer  fails  to  show  eviction. 
Authorities  already  cited  establish  the  proposition  that,  in  order  to  de- 
fend against  a  recovery  on  a  note  executed  under  the  circumstances 
herein  alleged,  it  is  not  necessary  in  all  cases  to  show  actual  eviction;  if 
a  prior  outstanding  title  be  shown,  with  danger  of  eviction,  it  is  suflS- 
eient.  Appellee  undoubtedly  alleged  a  prior  outstanding  title,  and 
showed  that  the  very  persons  to  whom  the  patent  to  the  land  in  contro- 
versy had  been  issued  had  but  shortly  prior  thereto  instituted  suit  for 
recovery  of  the  land,  and  there  is  nothing  in  the  answer  which  shows 
that  appellee  had  acquired  title  by  limitation,  it  not  appearing  that  the 
heirs  of  Peterswick  were  subject  to  the  law  of  limitation.  And  if  it  be 
true,  as  established  by  the  case  of  Hayes  v.  Bonner,  supra,  that  appellee 
had  the  right  to  rely  upon  Rucker's  representation  that  he  had  good 
title,  then  it  must  follow  that  no  legal  duty  rested  upon  appellee  to 
search  the  records,  or  otherwise  exercise  diligence  in  ascertainment  of 
the  fact  that  Rucker  was  without  title.  The  records,  indeed,  may  not 
have  shown  title  in  Rucker,  and  yet  he  may  have  had  good  title,  and  ap- 
pellee had  the  right  to  rely  upon  his  representation  that  he  did  have. 
Other  propositions  may  be  involved  in  the  objections  to  appellee's  an- 
swer, but  we  think  what  we  have  stated  sufficiently  disposes  of  all  of  the 
assignments  relating  thereto,  which  are  accordingly  overruled. 

What  we  have  said  we  think  also  applies  to  many  other  questions  in 
the  case.  If  the  averment  that  Rucker  falsely  represented  that  he  had 
good  title,  etc.,  is  sufficient  as  a  matter  of  pleading,  it  necessarily  follows 
tiiat  appellee  would  have  the  right  to  prove  the  same,  and  the  fifth  as- 
signment, objecting  to  the  testimony  of  appellee  in  support  of  this  aver- 
ment, must  therefore  be  overruled.  As  also  the  objection  to  the  testi- 
mony of  appellee,  that  he  relied  upon  the  representations  of  Rucker, 
and  believed  them  to  be  true.  The  objection  to  this  testimony  is  that 
Morris,  being  an  innocent  holder  of  the  note  sued  on,  and  having  ac- 
quired the  same  before  maturity  without  notice  of  any  defect  therein, 
such  testimony  was  immaterial.  Appellee,  however,  by  his  pleading,  and 
by  the  proof,  raised  the  issue  of  appellant's  ownership  of  the  note  sued 
upon,  and  also  averred  that  if  appellant  acquired  the  note  before  ma- 
turity that  he  was  not  a  purchaser  for  value,  and  had  full  notice  of  the 
defect  therein.  The  issue  thus  raised  was  for  the  jury,  and  the  evidence, 
therefore,  certainly  admissible.  We  also  think  that  the  letter  of  Rucker 
to  appellee,  dated  January  11,  1898,  was  relevant  to  the  issue  of  appel- 
lant's asserted  ownership  of  the  note  sued  upon.  This  letter  was  dated 
long  after  appellant  claims  to  have  purchased  the  note  in  question,  and 
after  its  maturity  even,  and  tends  to  show  that  appellee  did  not  buy  in- 
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tiding  to  take  the  risk  of  title,  and  when  considered,  together  with  other 
evidence  on  that  issue,  tends,  perhaps,  to  also  show  that  Bucker  was  still 
asserting  right  to  the  completion  of  the  contract.  The  letter  certainly 
contains  an  express  promise,  as  alleged  in  appellee^s  answer,  to  perfect 
the  title,  "so  that  it  will  abstract,  and  you  (appellee)  will  or  can  borrow 
money  on  it/' 

It  also  follows,  from  what  we  have  said,  that  objections  to  the  submis- 
sion of  the  second  issue,  seeking  findings  as  to  whether  Rucker  had  title, 
and  as  to  whether  he  made  the  representations  alleged,  and  whether  ap- 
pellee relied  thereupon;  and  to  the  submission  of  the  fourth  and  fifth 
special  issues,  inviting  findings  as  to  whether  appellant  purchased  the 
note  in  controversy,  the  date  of  its  purchase,  the  purpose  with  which  it 
had  been  left  with  appellant,  and  the  consideration,  if  anything,  he  paid 
therefor,  should  all  be  overruled. 

The  answers  of  the  jury  to  the  special  issues  have  been  given,  and  ob- 
jections are  urged  thereto.  None  of  the  assignments  relating  to  the 
findings  of  the  jury,  however,  call  upon  us  to  determine  the  sufficiency 
of  the  evidence  to  support  the  findings,  except  in  one  particular.  It  is 
urged  that  "there  is  no  evidence  in  this  case  showing,  or  even  tending  to 
show,  that  the  note  in  suit  was  left  with  Morris  for  safe-keeping.  No 
witness  testified  to  this  fact.*'  While  it  is  true  that  no  witness  so  stated 
specifically,  yet  we  think  the  testimony  as  a  whole,  which  we  will  not 
encumber  the  record  by  setting  out,  tended  to  show  that  appellant's  pos- 
session of  the  note  sued  upon  was  not  that  of  a  purchaser  before  ma- 
turity and  for  a  valuable  consideration,  and  that  he,  in  fact,  was  not  the 
real  beneficial  owner  of  the  note.  These  were  the  material  issues  on  this 
branch  of  the  case,  and  the  answers  of  the  jury  were  simple  forms  of  the 
findings  sought  and  of  excluding  any  right  in  appellant  to  the  enforce- 
ment of  the  note,  regardless  of  the  defenses  thereto  set  up  by  appellee. 

Having  concluded  that  no  reversible  error  has  been  presented  by  the 
assignments,  and  that  the  judgment  should  be  affirmed  upon  the  verdict 
of  the  jury  on  the  special  issues,  and  upon  the  evidence,  it  is  ordered 
that  the  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Colorado  Canal  Company  v.  George  E.  Mayes. 

Decided  February  11,  1905. 

Contraet  to  Famish  Water— Breach. 

Plaintiff  rented  rice  lands  owned  individually  by  one  who  was  also  presi- 
dent of  defendant  canal  company,  and  who  told  plaintiff  that  he  had  a  con- 
traet with  the  canal  company  for  water  for  the  ensuing  year,  and  that  plain- 
tiff could  arrange  for  the  necessary  water  at  the  proper  time.  Accordingly 
plaintiff  moved  onto  the  land,  and  applied  to  the  general  manager  of  the  com- 
pany for  the  construction  of  a  lateral  and  a  contract  for  water,  but  was  in- 
formed that  the  company  would  not  construct  the  lateral,  but  that  he  could 
CO  ahead  and  plant  his  rice,  and  the  company  would  later  give  him  a  contract 
for  the  necessary  water.  This  he  did,  and,  on  his  demand  for  a  contract,  was 
tendered  one  such  as  had  been  tendered  other  tenants,  which  he  refused.  Held, 
that  plaintiff  had  no  cause  of  action  for  breach  of  a  contract  to  furnish  water, 
siiioe  he  only  had  the  promise  of  a  contract,  and  this  he  refused  when  offered. 
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Appeal  from  the  District  Court  of  Matagorda.  Tried  below  before 
Hon.  Wells  Thompson. 

Oaines  &  Corbeii,  for  appellant. — A  contract,  in  order  to  be  complete 
and  binding  upon  parties,  and  in  order  to  form  the  basis  of  an  action 
for  damages,  must  consist  of  an  acceptance  as  well  as  an  offer,  and  the 
acceptance  must  be  identical  with  the  offer.  Leonard  v.  Porter,  3  Texas 
Civ.  App.,  431;  Flomerfelt  v.  Hume,  11  Texas  Civ.  App.,  32;  Anson  on 
Contracts  (2d  Am.  Ed.,  Knowlton),  23;  Clarke  on  Contracts,  34. 

W,  9.  Holman,  for  appellee. 

GILL,  Associate  Justice. — In  the  winter  of  the  year  1901  George 
E.  Mayes  rented  from  John  P.  Holt  three  hundred  acres  of  land  to  be 
planted  in  rice,  agreeing  to  pay  therefor  a  cash  rental  of  $3  per  acre. 
Holt  owned  the  land  individually,  but  he  was  also  president  of  an  irri- 
gating company  called  the  Colorado  Canal  Company,  and  told  Mayes  he 
(Holt)  had  a  contract  with  the  canal  company  for  water  for  the  year 
1902,  and  that  he  (Mayes)  could  arrange  with  the  canal  company  for 
the  necessary  water  at  the  proper  time.  The  land  in  question  was  situ- 
ated a  considerable  distance  from  the  canal  of  the  company,  and  no  lat^ 
eral  had  at  that  time  been  built  in  the  direction  of  the  Mayes  land. 

Mayes  moved  on  the  land  and  applied  to  one  I^e  Tulle,  the  general 
manager  of  the  canal  company,  for  the  construction  of  the  lateral  and 
a  contract  for  water  for  1902.  He  was  informed  by  Le  Tulle  that  the 
company  would  not  construct  the  lateral,  but  that  he  could  go  ahead  and 
plant  his  rice,  and  that  the  company,  when  it  got  ready  to  make  water 
contracts,  would  give  him  a  contract  for  the  necessary  water. 

In  pursuance  of  this  conversation  with  the  general  manager,  and  with 
this  knowledge  in  mind,  Mayes  proceeded  to  plant  a  crop  of  rice.  When 
water  became  a  necessity  he  demanded  it,  and  was  tendered  a  written 
contract  such  as  had  been  tendered  to  other  tenants.  This  he  refused  to 
sign  or  accept.  Later  on,  and  too  late  to  save  his  crop,  the  company 
furnished  him  some  water,  but  not  enough.  For  lack  of  sufficient  water 
he  made  a  poor  crop,  and  complains  in  this  suit  of  Holt  and  the  canal 
company  as  the  parties  responsible  for  his  losses. 

He  made  Holt  and  the  canal  company  parties  defendant,  complaining 
against  Holt  on  his  guaranty  of  water  in  connection  with  the  rental  con- 
tract, and  of  the  company  on  allegations  that  he  had  a  verbal  contract 
with  the  company  for  water  which  the  company  had  breached.  The  suit 
was  dismissed  as  to  Holt,  and  the  company  answered  by  general  denial. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff,  and  the 
company  has  appealed. 

In  the  view  we  take  of  the  case  it  is  unnecessary  to  notice  the  many 
assignments  of  error  addressed  to  the  conduct  of  the  trial.  There  is  one 
defect  in  the  case  which  appeals  to  us  as  absolutely  conclusive  of  plain- 
tiff's rights.  He  has  sued  upon  a  contract  to  furnish  water.  His  own 
testimony  shows  that  he  had  no  more  than  a  promise  of  a  contract, 
which,  when  tendered,  he  refused  to  accept.  This  renders  immaterial 
the  assignments  addressed  to  the  question  of  Le  Tulle's  authority  to  con- 
tract.   The  complete  answer  to  tiie  suit  is  that  he  promised  no  more 
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than  that  at  a  later  time  his  company  would  contract.  The  contract 
tendered  the  plaintiff  refused  to  accept.  The  contract  thus  tendered  him 
is  not  assailed  in  the  pleading  as  one  the  company  was  without  lawful 
right  to  require,  but  seems  to  have  been  of  the  same  character  as  those 
required  of  other  tenants.  It  is  manifest  that  this  proof  utterly  fails 
to  sustain  the  suit  upon  a  contract. 

It  may  be  that  this  conclusion  finally  determines  the  contentions  of 
plaintiff,  but  as  he  may  have  a  cause  of  action  growing  out  of  his  re- 
liance upon  the  representations  of  agents  of  the  company,  we  remand  the 
cause  for  such  further  action  as  the  plaintiff  may  see  fit  to  take  in  an 
effort  to  establish  his  possible  rights. 

Reversed  and  Remanded. 


F.  H.  Reynolds  v.  International  &  Great  Northern  Railway 

Company. 

Decided  February  11,  1905. 

1. — ^Bvldenoe— EeleraAoy — ^Absence  of  Witness. 

Where  it  was  clearly  made  to  appear  that  the  testimony  of  a  certain  per- 
Bon  would  have  been  material  in  the  case,  it  was  not  error  for  the  trial  court 
to  exclude  evidence  offered  to  show  that  an  effort  had  been  made  to  take  his 
deposition,  the  evidence  so  offered  consisting  of  the  interrogatories  propounded 
and  the  certificate  of  the  notary  that  the  witness  had  refuscKl  to  make  and  sign 
the  answers. 

S. — Same — ^Pretumptlon. 

Where  a  witness  is  equally  available  to  both  parties  to  a  litigation,  no  pre- 
sumption whatever  is  to  be  drawn  from  a  failure  to  call  the  witness. 


-Immateriality — Oorroboration. 
The  fact  that  there  is  a  conflict  between  the  witnesses  as  to  an  Immaterial 
matter  does  not  authorize  corroborating  proof  in  relation  to  such  matter. 

4. — Same. 

Where  plaintiff  had  made  a  written  statement  of  his  injuries  to  the  rail- 
way company  variant  from  his  testimony  at  the  trial,  and  had,  while  on  the 
stand,  explained  the  discrepancies  to  the  jury,  it  was  not  error  to  exclude 
evidence  that  he  '*had  interviewed  the  officials  of  the  company  and  explained  to 
them  the  true  circumstances  under  which  his  written  statement  was  made." 

Appeal  from  the  District  Court  of  Tarrant.    Tried  below  before  Hon. 
Irby  Dunklin. 

Ledgerwood  &  Kassel,  for  appellant. — "1.  The  court  erred  in  refusing 
to  permit  plaintiflE  to  introduce  in  evidence  the  interrogatories  pro- 
pounded by  him  to  Silas  Boozer  and  the  commission  attached  thereto, 
together  with  the  certificate  of  the  notary  public  accompanying  said 
commission  and  interrogatories^  in  order  to  show  that  plaintiff  had 
made  effort  to  secure  the  testimony  of  said  Boozer  and  that  said  Boozer 
had  declined  to  answer  said  interrogatories,  as  appears  from  plaintiff's 
bill  of  exceptions  No.  1  in  this  behalf."  Rev.  Stats.,  arts.  3511,  2280, 
2283 ;  Wigmore's  Greenleaf  on  Evidence,  sec.  498 ;  Darby  v.  Roberts,  22 
S.  W.  Rep.,  529;  Railway  v.  Duncan,  31  S.  W.  Rep.,  562. 
Vol.  XXXVIII.  Civil— 18. 
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"2.  The  court  erred  in  refusing  to  permit  plaintiff  on  redirect  exam- 
ination to  testify  that  before  said  suit  was  instituted  he  made  a  journey 
to  Palestine  and  interviewed  the  officials  of  the  defendant  company  and 
explained  to  them  the  true  circumstances  under  which  his  written  state- 
ment was  made,  defendant's  attorney  in  his  cross-examination  of  plain- 
tiff having  left  the  impression  on  the  jury  that  plaintiff's  failure  to 
accurately  describe  the  circumstances  of  the  accident  in  said  statement 
had  misled  the  defendant  company  to  its  injury,  as  shown  by  plain-- 
tiff's  bill  of  exceptions  No.  3."    Hoxie  v.  Silliman,  29  S.  W.  R^.,  912. 

N.  A.  Stedman  and  Spoonts  &  Thompson,  for  appellee. — 1.  It  was 
not  proper  for  appellant  to  prove  in  any  manner  that  he  had  made  an 
effort  and  failed  to  take  the  depositions  of  Boozer,  who  was  shown  not 
to  have  been  in  the  service,  or  under  the  control,  of  the  railway  com- 
pany, but  was  simply  an  outsider.  The  notary  public  had  the  power  un- 
der the  law  to  compel  the  witness  Boozer  to  answer  the  interrogatories, 
and  his  certificate  is  not  admissible  as  an  excuse  or  reason  why  he  failed 
to  discharge  his  duty.  Railway  Co.  v.  Shirley,  54  Texas^  148 ;  Wofford 
V.  Farmer,  90  Texas,  655;  Railway  Co.  v.  Green,  90  Texas,  203. 

2.  Where  a  witness  makes  a  certain  statement  and  same  is  contra- 
dicted, evidence  to  the  effect  that  before  he  instituted  suit  that  he 
undertook  to  explain  to  some  official  the  circumstances  under  which 
his  written  statement  was  made,  was  a  self-serving  declaration,  hearsay, 
and  clearly  not  admissible.  Insurance  Co.  v.  Eastman,  95  Texas,  38; 
Vicars  v.  Railway  Co.,  11  Texas  Civ.  App.,  591. 

CONXER,  Chief  Justice. — This  suit  was  filed  on  the  28th  day  of 
January,  1904,  in  the  District  Court  of  Tarrant  County,  by  F.  H.  Rey- 
nolds against  the  International  and  Great  Northern  Railway  Company, 
to  recover  damages  for  personal  injuries  received  on  the  16th  day  of 
December,  1903,  in  two  accidents;  one  occurring  about  two  o'clock  in 
the  afternoon  while  plaintiff  was  engaged  in  holding  a  heater  pipe 
with  a  wrench,  and  while  so  engaged  having  the  fingers  of  his  hand 
caught  and  bruised  by  the  alleged  negligence  of  the  foreman,  W.  I. 
Brokaw,  in  turning  the  pipe,  without  warning,  in  such  manner  as  to 
press  plaintiff's  fingers  against  an  iron  casting  beneath  the  engine; 
the  other  accident  occurred  some  two  hours  later  while  appellant  was  at 
work  under  another  locomotive  endeavoring  to  adjust  an  iron  block 
between  the  sides  of  a  spring  hanger  which  overlapped  the  steel  frame- 
work of  the  engine,  this  accident  being  charged  to  the  negligence  of  the 
foreman  in  overturning  a  torch  standing  upon  the  frame  so  that  the 
flame  thereof  touched  and  ignited  a  cloth  wet  with  turpentine  which 
had  been  wound  about  the 'fingers  of  the  wounded  hand  resulting 
in  a  serious  bum.  Appellee  answered  by  general  demurrer,  general  de- 
nial and  plea  of  contributory  negligence  and  assumed  risk.  Trial  before 
a  jury  resulted  in  a  verdict  and  judgment  for  defendant, .  from  which 
judgment  this  appeal  is  prosecuted. 

It  appears  from  the  evidence  that  when  the  first  accident  occurred 
appellant  was  under  an  engine  holding  a  pipe  with  a  wrench  about  six- 
teen inches  long,  while  the  foreman,  W.  I.  Brokaw,  was  on  the  outside 
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turning  the  elbow  of  the  pipe  with  a  wrench  some  four  and  a  half  or 
five  feet  in  length.  Appellant  testified  to  the  effect  that  when  Brokaw 
turned  the  pipe  it  threw  the  handle  of  the  wrench  in  appellant's  hand 
up  against  an  obstruction  above,  whereupon  he,  appellant,  called  to 
Brokaw  to  desist,  but  Brokaw  failed  to  do  so,  and  his  hand  was  badly 
mashed.  Brokaw,  on  the  other  hand,  testified  with  reference  to  the  first 
accident  to  the  effect  that  before  beginning  to  turn  the  pipe  he  said  to 
appellant:  "How  are  you  fixed?"  and  that  appellant  replied:  "All  right, 
I  can  hold  it,'*  that  he  then  slightly  turned  the  pipe  but  heard  no 
warning  cry.  When  the  second  accident  occurred,  appellant  was  under 
an  engine  for  the  purpose  of  fitting  an  iron  block  between  the  sides  of  a 
spring  hanger  which  hung  over  the  steel  frame  of  the  engine  in  such 
manner  that  the  two  ends  fell  somewhat  below  the  under  edge  of  the 
frame;  appellants  purpose  and  mission  being  to  lift  the  block  into  such 
position  that  a  bolt  might  be  thrust  through  the  openings  in  the  hanger 
and  block  so  that  the  latter  might  be  held  securely  in  its  place.  While 
engaged  in  this  work,  or  making  ready  to  do  so,  the  flame  of  a  torch 
came  in  contact  with  cloth  saturated  with  turpentine  that  had  been 
wrapped  around  appellant's  hand  after  the  first  injury.  Appellant  testi- 
fied to  the  effect  that  the  torch  was  setting  above  where  he  was  at  work, 
and  that  it  was  in  some  way  knocked  off  and  down  by  Brokaw  so  as 
to  ignite  the  covering  on  his  hand,  which  resulted  in  serious  burns. 
Brokaw,  however,  denied  having  knocked  the  torch  down,  testifying  that 
he  was  several  feet  away  at  the  time  and  denied  having  the  iron  bar 
with  which  appellant  testified  the  light  had  been  displaced.  It  further 
appeared  that  at  the  time  of  the  last  accident  a  negro  employe  named 
Silas  Boozer  was  in  the  roundhouse  at  no  great  distance  from  the  point 
of  the  accident. 

The  principal  contention  upon  the  submission  of  this  cause,  and  as 
it  appears  in  appellant's  brief,  for  a  reversal  of  the  judgment  below, 
is  predicated  upon  the  court's  action  in  refusing  to  permit  appellant 
to  introduce  in  evidence  certain  interrogatories  propounded  by  him  to 
Silas  Boozer,  and  the  commission  attached  thereto,  together  with  the 
certificate  of  the  notary  public  accompanying  said  commission  and  in- 
terrogatories, in  order  to  show  that  plaintiff  had  made  effort  to  secure 
the  testimony  of  said  Boozer,  and  that  said  Boozer  had  declined  to 
answer  the  interrogatories.  The  certificate  of  the  notary  was  to  the 
effect  that  the  "witness  made  answer  to  some  of  the  interrogatories, 
but  refused  to  make  answers  to  all  and  refused  to  sign  any  of  said  an- 
swers or  swear  to  the  same."  Appellee  objected  to  this  evidence  on  the 
ground  that  it  was  irrelevant  and  incompetent  and  not  the  proper  way 
to  show  the  facts  proposed. 

Pretermitting  the  question  as  to  whether  appellant  could  have  shown 
the  facts  sought  by  the  certificate  of  the  notary,  we  are  of  opinion  that 
no  reversible  error  was  committed  by  the  court  in  the  particular  noted. 
We  fail  to  see  in  what  way  it  could  have  been  material  to  show  that 
an  unsuccessful  effort  had  been  made  to  procure  Boozer's  testimony. 
The  record  suggests  that  Boozer  was  in  a  situation  where  it  is  possible 
that  his  testimony  would  have  been  material,  but  the  evidence  by  no 
means  conclusively  shows  that  he  was.    Appellant  in  his  testimony  does 
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not  definitely  locate  him  so  as  to  show  that  the  negro  must  have  neces- 
sarily witnessed  the  displacing  of  the  light,  or  even  necessarily  have  heard 
the  conversation  that  took  place  between  appellant  and  Brokaw  im- 
mediately thereafter ;  while  Brokaw  testifies  that  at  the  time  he  had  sent 
the  negro  some  short  distance  away  for  the  purpose  of  procuring  an  iron 
bar.  The  foreman  also  testified  without  dispute,  that  the  negro  at  the 
time  of  the  trial  was,  and  for  sometime  prior  thereto  had  been,  in 
Shreveport,  and  that  he  had  voluntarily  left  the  employment  of  appel- 
lee. The  contention  seems  largely  to  be  that  inasmuch  as  there  is  a 
sharp  conflict  between  the  testimony  of  Brokaw  and  that  of  appellant, 
and  that  inasmuch  as  the  action  was  predicated  upon  the  negligence 
of  Brokaw,  it  was  in  the  interest  of  the  latter  to  prevent  the  witness 
from  testifying.  If  it  be  conceded  that  the  foreman  entertained  any 
such  purpose,  he  is  a  mere  witness  and  not  the  appellee,  and  there  is 
nothing  in  the  evidence  indicating  knowledge  thereof  on  the  part  of  any 
one  for  whose  acts  appellee  would  be  responsible.  Appellant  offered 
the  evidence  for  no  such  purpose,  and  we  think  proof  of  a  suppression 
of  evidence  on  appellee's  part  could  not  be  made  in  the  manner  sought 
Nor  can  it  be  said  that  the  evidence  was  admissible  in  order  to  rebut 
any  inference  unfavorable  to  appellant  that  might  arise  from  the  failure 
to  take  Boozer's  testimony.  It  has  been  decided  in  a  number  of  cases 
that  where  a  witness  is  equally  available  to  both  parties  to  a  litigation 
that  no  presumption  whatever  is  to  be  drawn  from  a  failure  to  call 
the  witnesses.  See  Haynes  v.  McRae,  101  Ala.  Rep.,  318,  13  So.  Rep., 
270;  Diel  v.  Missouri  Pac.  Ry.  Co.,  37  Mo.  App.,  454;  Scoville  v. 
Baldwin,  27  Conn.,  316;  Kenyon  v.  Kenyon,  88  Hun,  211,  34  N.  Y. 
Supp.,  720. 

The  court's  charge  we  think  not  subject  to  the  objections  urged  thereto 
in  the  first,  second  and  third  assignments.  We  think  it  fairly  submits 
the  issues  as  alleged,  and  that  appellant  has  no  just  cause  of  complaint 
as  assigned. 

Nor  do  we  think  the  court  erred  in  refusing  to  permit  appellant  to 
testify  that  Silas  Boozer  was  present  immediately  after  his  hand  was 
burned,  when  Brokaw  promised  appellant  that  his  "time  should  go  on, 
and  that  he  should  not  loose  a  cent  because  of  said  injury."  True, 
Brokaw  denied  making  the  statement  attributed  to  him,  but  the  mere 
fact  of  a  conflict  between  this  witness  and  appellant  would  not  authorize 
corroborating  proof  on  appellant's  part  of  circumstances  otherwise  im- 
material. 

While  appellant  may  have  made  one  unsuccessful  eflfort  to  secure 
Boozer's  testimony,  no  reason  is  suggested  why  he  might  not  have  there- 
after procured  it,  nor  even  why  Boozer  was  not  compelled  to  testify 
at  the  time  involved  in  the  notary's  certificate.  As  we  have  seen,  appel- 
lant's failure  to  produce  the  testimony  of  Boozer  can  not  legally  raise 
against  him  an  unfavorable  presumption.  If  such  failure  give  rise 
to  an  unfavorable  presumption  against  either  party  it  would  more  prob- 
ably be  against  appellee,  although  even  this  may  be  deemed  doubtful 
in  view  of  the  fact  that  Boozer  was  no  longer  in  the  employ  of  appellee- 
See  Saner  v.  Union  Oil  Co.,  43  La.  Ann.,  699,  9  So.  Rep.,  566. 

We  think  the  court  also  correctly  ruled  in  refusing  to  permit  appel- 
lant on  redirect  examination  to  testify  that  before  the  institution  of  the 
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suit  he  made  a  journey  to  Palestine  and  ''interviewed  the  oflBcials  of  the 
defendant  company  and  explained  to  them  the  true  circumstances  under 
which  his  written  statement  was  made/*  The  reason  for  the  proposition 
involved  in  this  assignment  is  stated  to  be  that  ''defendant's  attorney 
in  his  crosfr-examination  of  plaintiff  having  left  the  impression  on  the 
jury  that  plaintiff^s  failure  to  accurately  describe  the  circumstances  of 
the  accident  in  said  statement  had  misled  the  defendant  company  to 
its  injury/'  The  record  fails  to  show  what  the  argument  was,  and  the 
inquiry  as  to  whether  the  company  had  been  misled  by  the  written 
statement  made  by  appellant  beiore  the  institution  of  the  suit  was  en- 
tirely immaterial.  The  written  statement  evidently  was  offered  for  the 
purpose  of  showing  that  appellant  had  therein  stated  the  circumstances 
of  the  accident  and  injuries  of  which  he  complained  variant  from  his 
testimony  on  the  trial.  The  contradictions,  if  any,  do  not  appear  to  be 
very  material,  but  whatever  may  be  the  proper  inference  in  this  respect, 
the  circumstances  under  which  appellant's  written  statement  was  made 
were  explained  by  him  to  the  jury,  and  he  had  the  full  benefit  of  the 
explanation. 

We  fail  to  see  the  relevancy  of  the  question  and  answer  mentioned 
in  the  seventh  assignment  of  error,  and  finding  no  reversible  error  pre- 
sented by  the  assignments,  and  that  there  is  evidence  to  support 
the  finding  of  the  jury  in  appellee's  favor,  it  is  ordered  that  the  judg- 
ment be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Ry.  Co.  v.  Dishman  &  Tribble. 

Decided  Febraary  11,  1906. 

1. — ^Uve  Stock  Shipment — ^Xeasure  of  Damages — ^Xarket  Value. 

Where  horses  were  injured  while  en  route,  by  reason  of  the  car  containing 
them  catching  fire,  their  market  value  at  the  point  of  destination,  and  not  at 
the  point  where  the  injury  occurred,  was  the  test  in  determining  the  amount 
of  the  damages. 

S. — Same — ^Burden  of  Proof. 

The  fact  that  plaintiffs,  the  shippers,  accompanied  the  horses  on  the  train, 
did  not  change  the  rule  which  placed  the  burden  of  proof  on  the  carrier  to 
show  that  the  fire  was  not  due  to  its  negligence,  there  being  no  proof  that  th^ 
assumed  the  duty  of  taking  care  of  the  horses.  Texas  &  P.  Ry.  Co.  v.  Arnold, 
16  Texas  Civ.  App.,  74,  distinguished. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

T.  J.  Freeman  and  J,  M.  Wagstaff,  for  appellant. 

Cunningham  &  Oliver  and  HardwicJce  &  Hardwiche,  for  appellees. 
- — 1.  The  value  of  stock  at  an  intermediate  point  en  route  to  desti- 
nation is  inadmissible,  as  the  market  value  at  the  place  of  destination 
controls  and  testimony  as  to  market  value  should  be  restricted  to  the 
place  of  destination,  and  as  there  was  a  market  and  the  stock  had  a 
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market  value  at  Memphis,  the  destination,  the  only  evidence  as  to  value 
was  properly  restricted  to  their  value  at  Memphis.  Gulf,  C.  &  S.  F.  Co. 
V.  Stanley,  89  Texas,  44;  Missouri,  K.  &  T.  Ry.  v.  Dilworth,  96  Texas, 
327. 

2.  The  stock  having  been  damaged  by  fire  and  appellant  pleading 
nonresponsibility  therefor  by  reason  of  exceptions  contained  in  the  ship- 
ping contract,  the  "burden  of  proof  was  on  the  carrier  not  only  to  show 
that  the  cause  of  the  loss  was  within  the  terms  of  the  exception,  but 
also  that  there  was  on  its  part  no  negligence  or  want  of  due  care,'* 
and  the  court  did  not  err  in  so  charging,  especially  in  view  of  the 
charge  further  providing  if  the  fire  was  not  caused  by  the  negligence 
of  plaintiffs.  Missouri  P.  Ry.  Co.  v.  China  Mfg.  Co.,  79  Texas,  26; 
Ryan  v.  Railway,  65  Texas,  13 ;  Texas  &  P.  Ry.  Co.  v.  Tiffany,  94  Texas, 
571;  St.  Louis  &  S.  F.  Co,  v.  Parmer,  30  S.  W.  Rep.,  1109. 

STEPHENS,  Associate  Justice. — Suit  against  appellant  and  the 
St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  for  damages 
to  a  car  of  horses  carried  from  Abilene,  Texas,  to  Memphis,  Tennessee. 
The  claim  against  appellant  was  for  $1,999,  and  that  against  the  other 
company  was  for  $971.  The  latter  company  was  dismissed  from  the  case 
on  its  plea  denying  the  right  of  appellees  to  sue  it  in  Taylor  County, 
Texas.  Judgment  was  rendered  on  a  jury  verdict  against  appellant  for 
$1,600,  from  which  this  appeal  is  prosecuted. 

The  case  was  clearly  not  removable  to  the  Federal  Court,  the  petition 
stating  a  separate  cause  of  action  against  each  defendant,  without  al- 
leging any  joint  liability,  and  the  amount  claimed  against  each  being  less 
than  $2,000.  Texas  &  Pacific  Railway  Co.  v.  Cushney,  64  S.  W.  Rep., 
795.  The  contention  seems  to  be  that  under  the  allegations  and  prayer 
of  the  petition  appellant  might  have  been  held  liable  for  the  damage 
claimed  against  its  codefendant  as  well  as  that  claimed  against  itself, 
but  we  do  not  so  construe  the  pleading.  The  petition  did  not  allege, 
either  directly  or  inferentially,  that  appellant  undertook  to  carry  the 
car  of  horses  to  Memphis,  or  to  any  point  beyond  Texarkana,  the  end 
of  its  line,  where  it  was  to  be  delivered  to  the  next  carrier,  and,  so  far 
from  charging  appellant  with  any  breach  of  duty  after  the  car  left  its 
road  at  Texarkana,  the  petition  distinctly  limited  the  claim  against 
appellant  to  $1,999,  for  damages  occurring  on  its  own  line,  which  ex- 
press limitation  was  not  affected  by  the  prayer  for  general  relief. 

The  car  was  set  on  fire  at  Mineola,  a  station  on  appellant's  road,  which 
resulted  in  serious  injury  to  the  horses,  and  appellant  next  complains 
that  the  court  erred  in  refusing  to  permit  it  to  prove  the  market  value 
of  the  horses  at  Mineola;  but  this  contention  must  also  be  overruled. 
The  market  at  Memphis,  the  place  of  destination,  was  the  test. 

One  paragraph  of  the  charge  on  the  measure  of  damages  is  criticised ; 
but  the  only  plausible  objection  raised  to  it  is  answered  when  the  rest 
of  the  charge  is  read. 

In  placing  the  burden  of  proof  on  appellant  to  show  that  the  injury 
done  the  horses  by  fire  was  not  due  to  its  negligence,  the  court  doubtless 
undertook  to  charge  the  law  as  announced  in  the  following  cases: 
Ryan  v.  Railway,  65  Texas,  13 ;  Missouri  P.  Ry.  Co.  v.  China  Mfg.  Co., 
79  Texas,  26;  Texas  &  P.  Ry.  Co.  v.  Tiffany,  94  Texas,  571;  Railway 


1906.]  Texas  &  Pacific  Ry.  Co.  v.  Ball.  279 

Co.  V.  Parmer,  30  S.  W.  Rep.,  1109.  Appellant  cites  the  case  of  Texas 
&  P.  Ry.  Co.  V.  Arnold,  16  Texas  Civ.  App.,  14,  40  S.  W.  Rep.,  829, 
as  authority  to  the  contrary;  but  it  is  not  applicable,  because  the  proof 
not  only  fails  to  show  that  appellees  assumed  the  duty  of  taking  care  of 
the  horses,  although  they  accompanied  them  to  Mineola,  but  it  entirely 
excludes  any  inference  of  neglect  or  fault  on  their  part,  and  the  cir- 
cumstances warranted  the  conclusion  that  appellant  was  to  blame  for 
the  burning  of  the  car.  Indeed,  as  the  presumption  against  appellant 
was  not  rebutted,  we  hold  that  a  verdict  in  its  favor  would  not  have  been 
warranted,  notwithstanding  the  contract  under  which  the  horses  were 
carried  excepted  fire,  when  not  caused  by  the  negligence  of  the  carrier, 
from  the  risks  assumed  by  it  and  made  the  same  one  of  the  risks  assumed 
by  the  appellees. 

The  judgment  is  therefore  aflSrmed. 


Writ  of  error  refused. 


Affirmed. 


Texas  &  Pacipic  Ry.  Co.  v.  Geo.  P.  Ball. 

Decided  February  11,  1905. 

1. — Contributory  Kegligence— Injury  at  Aailroad  Crosiing. 

Evidence  held  not  to  show  contributory  negligence  on  the  part  of  a  boy 
struck  by  a  train  while  crossing  the  railroad  track  within  city  limits  on  a  path 
long  used  by  the  public,  the  train  being  run  at  an  unlawful  rate  of  speed,  and 
without  any  signals  or  warning  being  given. 

8. — Same— City  Ordiaancei — ^ETidence. 

Evidence  held  to  sufficiently  show,  although  there  was  no  direct  proof  to  that 
effect,  that  the  place  of  injury  was  within  the  city  limits,  where  a  speed  ordi- 
nance was  in  force. 

S. — ^Bailroadi—Kegligence— Violation  of  Speed  Ordinanoe. 

Violation  of  a  city  speed  ordinance  by  a  railway  company  is  negligence, 
and  it  is  proper  for  the  court  to  so  charge  in  an  action  against  the  company 
for  injury  to  a  person  struck  by  a  train  running  at  a  higher  rate  of  speed  than 
the  ordinanoe  allows. 

4. — ^Injury  to  Child — ^Degree  of  Care— Cliarge. 

In  an  action  for  injury  to  a  boy  of  eleven  years,  struck  by  a  train  while 
crossing  a  railroad  track,  it  was  not  error,  as  being  on  the  weight  of  evidence, 
for  the  court  to  charge  that  a  child  of  tender  years  is  not  held  in  the  same  de- 
gree of  accountability  as  an  adult  person.  Evidence  held  not  to  show  that  the 
boy  had  the  knowledge  and  judgment  of  an  adult  person  to  appreciate  the  dan- 
ger of  being  struck  by  an  approaching  engine. 

6. — Same — ^Trespagi — ^Publio  Path. 

The  court  properly  charged  that,  if  the  boy  was  struck  at  a  point  where 
the  railroad  track  was  cross^  by  a  pathway,  which  the  public  had  been  using 
for  ^  long  period  of  time  without  objection,  he  would  not  be  a  trespasser  in 
walking  across  the  track  there,  and  it  did  not  alter  the  case  that  his  purpose 
in  crossing  the  track  was  to  witness  a  fight. 

Appeal  from  the  District  Court  of  Fannin.    Tried  below  before  Hon. 
Ben  H.  Denton. 
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T.  J.  Freeman  and  Head  &  Dillardj  for  appellant. 
Richard  B.  SempJe,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  by  George  P. 
Ball  to  recover  of  appellant,  Texas  &  Pacific  Railway  Company,  damages 
for  personal  injuries  alleged  to  have  been  inflicted  upon  his  minor  son, 
Ashley  Ball,  through  the  negligence  of  said  railway  company  in  strik- 
ing him  with  one  of  its  engines  while  he  was  on  its  track  in  the  city  of 
Bonham,  Texas,  on  November  6,  1901.  A  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for  $500,  to  reverse  which 
this  appeal  is  prosecuted. 

This  is  the  second  appeal  in  this  case.  On  the  first  appeal  this  court 
aflfirmed  the  judgment  of  the  trial  court.  (7  Texas  Ct.  Rep.,  114.) 
A  writ  of  error  was  granted  by  the  Supreme  Court  and  the  judgment 
reversed  on  the  ground  that  the  trial  court  erred  in  submitting  the  issue 
of  discovered  peril,  and  that  for  the  same  reason  this  court  erred  in 
aflBrming  the  judgment.     (96  Texas,  622.) 

ConcliLsions  of  Fact. — Ashley  Ball,  a  boy  eleven  years  of  age,  was 
struck  by  an  engine  while  in  the  act  of  crossing  appellant's  railroad 
track,  in  the  city  of  Bonham,  over  a  public  crossing  on  November  6, 
1901,  and  seriously  and  permanently  injured.  The  agents  and  em- 
ployes of  the  appellant  operating  said  engine  were  guilty  of  negligence 
in  that  the  same  was  being  run  at  an  unlawful  rate  of  speed  within  the 
corporate  limits  of  the  city  of  Bonham,  and  in  violation  of  an  ordinance 
of  said  city,  making  it  unlawful  to  run  an  engine  at  a  greater  rate  of 
speed  than  six  miles  per  hour  within  the  city  limits  of  Bonham,  and 
such  negligence  was  the  proximate  cause  of  the  injuries  to  Ashley  Ball. 
Ashley  Ball  was  not  guilty  of  contributory  negligence  in  being  on  the 
track  at  the  time  and  place  he  was;  and  plaintiff  was  not  guilty  of 
contributory  negligence  in  not  having  warned  Ashley  Ball  of  the  danger 
of  going  upon  the  railroad  track  and  in  front  of  trains.  By  reason  of 
the  injuries  to  Ashley  Ball  his  father,  the  appellee,  has  sustained 
damages  in  the  amount  of  the  verdict  and  judgment. 

Additional  findings  appear  in  the  opinion. 

Opinion.  It  is  contended  by  appellant  that  the  verdict  of  the  jury  is 
without  evidence  to  support  it  in  that  the  evidence  shows  that  Ashley 
Ball  entered  upon  the  track  of  the  defendant  without  exercising  such 
care  as  an  ordinarily  prudent  person  of  his  age  and  intelligence  should 
have  used  to  discover  and  guard  against  the  engine  which  caused  his 
injuries,  and  that  such  failure  constituted  contributory  negligence  on 
his  part,  without  which  such  injuries  would  not  have  been  received. 

Ashley  Ball,  at  the  time  of  the  accident,  a  boy  of  eleven  years  of  age, 
with  other  boys  about  his  age,  left  school  during  school  recess  and 
crossed  the  track  of  the  Texas  &  Pacific  Railway  in  the  city  of  Bonham, 
about  four  hundred  yards  west  of  its  depot  and  about  twenty  feet 
east  of  the  trestle  bridge  to  see  a  fight  between  a  white  boy  and  a  negro. 
Ashley  Ball  crossed  to  the  south  side  of  the  track  and  stood  there  two 
or  three  minutes  and  then  turned  back  to  recross  to  the  north  side. 
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The  wind  was  blowing  from  the  north.  Just  as  he  was  crossing  the 
north  rail  of  the  track  the  wind  blew  oflE  his  cap  and  he  turned  west 
and  stooped  over  to  pick  it  up.  As  he  was  in  the  act  of  doing  so  he 
was  struck  by  an  engine  of  the  appellant,  approaching  from  the  east 
and  running  at  the  rate  of  from  eight  to  forty  miles  per  hour,  and 
seriously  and  permanently  injured.  Ashley  Ball  did  not  see  or  hear  the 
engine^  and  no  one  warned  him  of  its  approach.  There  was  a  pathway 
across  the  track  where  the  accident  happened.  The  apellant's  track 
runs  about  east  and  west,  and  the  pathway  runs  north  and  south,  and 
it  had  been  used  by  the  public,  with  the  knowledge  of  appellant's 
agents,  for  over  ten  years.  The  track  is  straight  for  three  hundred 
yards  east  of  where  tlie  accident  occurred,  and  there  is  no  obstruction 
to  prevent  one  on  the  engine  from  seeing  a  boy  of  the  size  of  Ashley 
Ball  on  the  track  for  that  distance.  The  engineer  testified  he  was 
on  the  north  side  of  the  engine  and  keeping  a  lookout  ahead.  The 
fireman  was  shoveling  coal  in  the  engine.  The  train  consisted  only  of 
the  engine  and  tender.  The  city  of  Bonham  is  incorporated  under  the 
general  law,  and  has  an  ordinance  making  it  unlawful  for  engines  to  be 
run  at  a  greater  rate  of  speed  than  six  miles  per  hour  within  the  city 
limits.  Appellant's  track,  where  the  accident  occurred,  is  unenclosed. 
The  evidence  was  suflBcient  to  justify  the  jury  in  finding  that  if  the 
engineer  was  keeping  a  lookout  ahead  he  must  necessarily  have  seen 
Ashley  Ball  upon  the  track  in  time  to  have  avoided  injuring  him. 
The  track  was  straight  and  the  view  unobstructed  for  three  hundred 
yards,  and  it  seems  incredible  that  one  situated  as  was  the  engineer, 
on  the  north  side  of  the  engine,  should  not  have  seen  the  boy  on  the 
track.  He  must  have  known  of  the  pathway  crossing  the  track  where 
the  accident  occurred,  and  that  some  person  might  be  crossing  the  track 
over  that  pathway.  He  knew,  he  says,  that  it  was  unlawful  to  run 
his  engine  at  a  greater  rate  of  speed  than  six  miles  per  hour  in  the 
city  of  Bonham,  yet  according  to  his  own  testimony  he  was  running  his 
engine  from  ten  to  fifteen  miles  per  hour  when  he  struck  the  boy. 
(Brown  v.  Griffin,  71  Texas,  654;  Railway  v.  Ball,  7  Texas,  Ct. 
Rep.,  114.) 

The  evidence  was  sufficient  to  justify  the  finding  that  Ashley  Ball 
was  not  guilty  of  contributory  negligence  in  being  upon  the  track  at 
the  time  and  place,  and  under  the  circumstances  existing  at  the  time 
he  was  struck  and  injured. 

It  is  insisted  that  the  court  erred  in  instructing  the  jury  that  the 
running  of  defendant's  engines  within  the  corporate  limits  of  the 
city  of  Bonham  at  a  greater  rate  of  speed  than  six  miles  per  hour 
would  be  negligence.  The  objections  urged  to  this  charge  are:  (1) 
there  is  no  evidence  that  this  injury  was  inflicted  in  the  corporate 
limits  of  the  city  of  Bonham,  and  (2)  the  violation  of  an  ordinance 
would  give  plaintifiE  no  right  of  action  in  this  cause.  There  is  testimony 
that  defendant's  yards  and  depot  grounds  were  about  a  half  mile  each 
way  from  the  depot.  The  evidence  showed  that  the  depot  was  in  Bon- 
ham. It  was  shown  that  from  the  depot  west  to  where  the  accident 
occurred  was  about  four  hundred  yards  west  of  its  depot,  and  that  from 
the  depot  to  the  western  limits  of  the  city  of  Bonham  is  about  a  half 
mile.    While  there  is  no  positive  evidence  that  the  accident  occurred  in 


282  Texas  Civil  Appeals  Reports,  Vol.  38.        [February. 

the  city  of  Bonham,  there  is  evidence  tending  indirectly  to  show  that  it 
did  occur  within  the  corporate  limits.  The  petition  alleged  the  accident 
occurred  within  the  corporate  limits  of  Bonham.  The  defendant  filed 
a  general  denial.  No  special  charge  on  this  issue  was  requested  by 
appellant.  In  its  motion  for  new  trial  defendant  did  not  raise  the 
point  that  the  evidence  failed  to  show  that  the  accident  occurred  within 
the  corporate  limits  of  Bonham.  Both  parties  admitted  that  Bonham 
was  incorporated  under  the  general  laws  of  Texas.  The  ordinance  for- 
bidding the  running  of  engines  at  a  greater  rate  of  speed  than  ^six 
miles  per  hour  within  the  corporate  limits  of  the  city  was  read  in  evi- 
dence without  objection.  We  think  the  evidence  was  sufficient  to  raise 
the  issue  and  justified  the  verdict  in  this  respect. 

We  have  heretofore  held  that  the  violation  of  a  penal  ordinance  of  a 
city  making  it  unlawful  for  railway  corporations  to  run  engines  within 
the  limits  of  the  city  at  a  greater  rate  of  speed  than  prescribed  by  the 
ordinance,  constitutes  actionable  negligence.  (Railway  Co.  v.  Owens, 
8  Texas  Ct.  Rep.,  67 ;  Railway  Co.  v.  Holt,  30  Texas  Civ.  App.,  330,: 
70  S.  W.  Rep.,  591.) 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge : 
"As  to  the  degree  of  care  and  circumstances  required  of  Ashley  Ball, 
whose  age  is  alleged  to  have  been  eleven  years  when  the  accident  hap- 
pened, I  instruct  you  that  a  child  of  tender  years  is  not  held  in  the  same 
degree  of  accountability  as  an  adult  man,  but  the  question  of  his  in- 
telligence and  mental  capacity  must  be  left  for  your  determination  from 
all  the  facts  and  circumstances  in  evidence  before  you." 

It. is  insisted  that  this  charge  is  upon  the  weight  of  the  evidence 
and  erroneous,  for  the  reason  that  the  evidence  shows  Ashley  Ball  was 
at  the  time  he  was  injured  eleven  years  of  age  past,  had  been  raised  near 
the  railroad  track  and  was  better  educated  and  knew  more  about  the 
danger  to  apprehend  from  railroad  cars  than  the  average  adult  man  in 
the  country.  The  evidence  showed  that  Ashley  Ball  was  eleven  years 
and  eight  months  of  age  at  the  time  he  was  injured.  It  also  showed 
that  he  studied  arithmetic,  spelling,  geography  and  writing.  He  was 
in  the  fourth  grade  at  school  and  sometimes  at  the  head  and  sometimes 
next  to  the  head  of  his  class.  He  says  he  knew  that  if  he  did  not 
keep  out  of  the  way  of  trains  that  they  would  run  over  him  and  he 
would  get  hurt.  He  knew  that  trains  were  in  the  habit  of  running 
along  this  track. 

The  evidence  does  not  show,  as  a  matter  of  law,  that  Ashley  Ball 
had  the  knowledge  and  discretion  of  an  adult  person,  or  that  he  should 
he  held  to  the  same  degree  of  accountability.  He  had  not  the  judgment 
of  an  adult  person  to  appreciate  the  danger  of  being  struck  by  an  ap- 
proaching engine  while  he  was  attempting  to  pick  up  his  cap.  He  did 
not  see  or  hear  the  engine  approaching,  and  had  not  been  warned  that 
an  engine  was  approaching.  The  engine  was  running  at  an  unlawful 
rate  of  speed,  and  the  boy  was  on  the  pathway  that  crossed  the  track, 
with  his  back  turned  toward  the  approaching  engine.  We  are  of  the 
opinion  that  there  is  no  error  in  the  charge. 

It  is  insisted  that  if  Ashley  Ball  and  his  companions  were  on  defend- 
ant's track  to  witness  a  fight,  and  not  for  the  ordinary  purposes  of 
travel,  they  were  trespassers,  regardless  of  whether  or  not  they  were  on 
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a  regular  pathway;  and  that  as  there  was  no  issue  of  discovered  peril 
in  the  case,  the  court  should  have  given  appellant's  requested  charge 
embracing  this  proposition.  The  court  refused  to  give  the  charge,  and 
in  the  ninth  paragraph  instructed  the  jury  as  follows :  "If  you  believe 
from  the  evidence  that  at  the  place  where  Ashley  Ball  was  struck  by  the 
defendant's  engine  a  pathway  crossed  said  railroad  track,  which  has 
been  commonly  used  by  the  public  for  a  long  period  of  time  prior  to 
said  accident,  without  objection  on  the  defendant's  part,  and  said 
Ashley  Ball  was  crossing  said  track  on  said  pathway  when  he  was 
struck,  then  the  said  Ashley  Ball  would  not  be  a  trespasser  in  walking 
across  said  track." 

The  requested  charge  did  not  announce  a  correct  proposition  of  law 
and  was  properly  refused.  The  charge  given  was  correct,  and  the 
court  did  not  err  in  so  instructing  the  jury. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Lbua  Moorb  et  al.  v.  C.  W.  Mertz,  Executor. 

Decided  February  11,  1905. 

1. — ^Administration — Compening  Additional  Inventory. 

Where  an  executor  fails  to  include  in  his  inventory  of  the  decedent's  estate 
money  or  property  in  his  hands  belonging  to  the  estate,  the  County  Court  has 
jurisdiction,  upon  petition  of  the  devisees  and  legatees,  to  have  the  inventory 
corrected  so  as  to  include  such  omitted  property.  Rev.  Stats.,  arts.,  1973,  1974, 
1976. 

8. — Same— Pleading — Description  of  Property. 

A  petition  which  failed  to  specifically  describe  the  omitted  property,  but 
alleged  it  to  be  in  the  possession  of  the  executor,  and  that  a  specific  description 
of  it  could  not  be  given,  showing  an  excuse  for  such  inability,  was  sufiicient. 

8. — Same — Jurisdiction — ^Amonnt. 

The  County  Court  in  probate  had  jurisdiction  of  the  proceeding  to  compel 
an  inventory  of  the  omitted  property,  regardless  of  its  value  and  amount. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before 
Hon.  W.  J.  Oxford. 

S,  C.  Padelford  and  Adams  £  Truelove,  for  appellants. — The 
Constitution  of  this  State  confers  upon  the  County  Courts  of  this  State 
the  general  jurisdiction  of  a  Probate  Court  and  jurisdiction  to  probate 
wills,  grant  letters  testaraontary,  and  to  transact  all  business  appertain- 
ing to  the  estate  of  deceased  persons,  etc. ;  to  require  executors  to  make 
out  and  file  inventories,  appraisements  and  lists  of  claims  of  such 
estates ;  to  approve  or  disapprove  of  such  inventories,  appraisements  and 
list  01  claims,  and  to  hear  objections,  exceptions  and  protests  thereto; 
to  require  executors  to  return  correct  inventories,  appraisements  and 
lists  of  claims;  and  to  require  the  executors  to  return  additional  in- 
ventories, appraisements  and  lists  of  claims. 
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H.  P.  Brown,  D.  W.  Odell  and  Ramsey  &  Odell,  for  appellee.— This 
proceeding  was  in  effect  and  legal  contemplation  an  action  for  debt 
and  to  assert  liability  against  appellee  for  the  amount  of  the  alleged 
sums  of  mo^ey  and  notes  claimed  to  have  been  in  the  possession  and 
asserting  in  legal  effect  that  appellee  had  misappropriated  same^  and  said 
sums  largely  exceeding  $1,000  and  were  cognizable  and  determinable 
alone  in  the  District  Court.  Chiffelt  v.  Wells,  11  S.  W.  Rep.,  1105; 
Timmins  v.  Bonner,  58  Texas,  555;  Edwards  v.  Mounts,  61  Texas, 
398;  Wise  v.  O'Malley,  60  Texas,  588;  Wordsworth  v.  Chick,  55  Texas, 
241. 

BOOKHOUT,  Associate  Justice. — This  was  a  proceeding  begun 
in  the  County  Court  of  Johnson  County  in  the  matter  of  the  estate  of 
Mrs.  Beall  H.  Brown,  to  require  the  executor  to  return  a  more  perfect 
inventory  of  the  property  of  said  estate.  Mrs.  Beall  H.  Brown  by  her 
last  will  and  testament  named  and  constituted  the  defendant,  C.  W. 
Mertz,  as  executor  of  her  estate,  and  devised  all  of  her  estate  to  her  daugh- 
ters, Mrs.  Lelia  Moore,  nee  Brown,  and  Misses  Fay,  Floy  and  Adriel 
Brown,  and  the  will  was  duly  probated  and  C.  W.  Mertz  accepted  the 
trust  as  executor  of  her  last  will.  He  returned  an  inventory  and  appraise- 
ment of  the  property  and  list  of  claims,  and  the  same  was  filed  in  the 
County  Court  on  the  24th  day  of  October,  1899. 

The  said  devisees  and  legatees,  on  the  6th  day  of  March,  1900,  filed 
in  the  County  Court  in  said  estate  their  protest  and  exceptions  wherein 
they  respectfully  protest  and  except  to  the  purported  inventory,  ap- 
praisement and  list  of  claims  of  the  estate  of  the  said  Beall  H.  Brown, 
deceased,  filed  in  said  County  Court  by  said  C.  W.  Mertz.  The  sub- 
stance of  the  protest  was  that  the  executor  had  property  and  money  in 
his  possession  which  he  had  failed  to  embrace  in  the  inventory,  and  it 
was  sought  to  have  the  inventory  corrected  so  as  to  include  the  same. 
This  protest  was  tried  in  the  County  Court  on  its  merits,  and  protest- 
ants  denied  relief,  and  judgment  rendered  accordingly,  from  which 
judgment  protestants  appealed  to  the  District  Court. 

The  case  was  regularly  carried  to  the  District  Court  on  appeal.  On 
the  15th  day  of  December,  1903,  the  executor  filed  a  general  demurrer 
to  plaintiff's  pleadings,  which  was  sustained,  and  the  plaintiff  then 
filed  under  leave  of  the  court  a  trial  amendment,  which  is  as  follows: 

"Contestants  allege  that  C.  W.  Mertz,  as  executor  of  the  estate  of 
Mrs.  Beall  H.  Brown,  had  in  his  possession  at  and  for  some  time  after 
the  filing  of  the  contest  in  this  case  other  notes  and  credits  than  those 
mentioned  and  listed  belonging  to  the  estate  of  Mrs.  Brown,  deceased, 
and  which  should  have  been  put  into  and  made  a  part  of  the  inventory 
and  appraisement  filed  by  him  in  this  case,  and  that  the  said  Mertz 
admitted  to  contestants  that  he  has  the  said  notes,  money  and  credits 
to  the  amount  of  $12,000  in  his  possession  and  under  his  control  after 
inventory  and  appraisement  had  been  filed  in  this  case,  and  that  the 
said  Mertz  failed  to  include  said  notes,  money  and  credits  in  the  in- 
ventory as  he  should  have,  and  that  the  said  $12,000  of  notes  and 
money  should  have  been  included  in  the  inventory  which  was  filed 
in  the  County  Court  of  Johnson  County,  Texas. 

"The  contestants  can  not  get  a  more  correct  description  of  the  said 
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notes  and  credits  and  amount  of  money  and  the  amount  thereof,  or  the 
persons  owing  the  same  to  the  estate  of  the  said  Mrs.  Beall  H.  Brown, 
deceased,  for  the  reason  that  the  said  Mertz  has  suppressed  and  destroyed 
all  evidence  which  Mrs.  Brown  and  contestants  had  and  which  was 
accessible  to  the  contestants,  but  the  contestants  can  show  that  money 
and  credits  to  the  amount  of  $12,000  which  belonged  to  the  estate  of 
Mrs.  Beall  H.  Brown,  deceased,  was  in  possession  of  said  C.  W.  Mertz 
at  the  time  of  and  after  the  filing  of  said  inventory  by  him  in  the  said 
County  Court  of  Johnson  County,  Texas,  and  at  the  time  of  the  filing 
of  the  contest  herein. 

'^ITiat  the  said  inventory  so  filed  by  the  said  Mertz  in  the  County 
Court  of  Johnson  County,  Texas,  of  the  said  estate  of  Mrs.  Beall  H. 
Brown,  deceased,  is  incorrect  and  erroneous,  and  that  it  should  be 
corrected;  and  that  there  should  be  added  to  the  said  inventory,  money 
and  notes  and  credits  belonging  to  the  estate  of  the  said  Beall  H.  Brown, 
deceased,  and  in  the  possession  of  the  said  Mertz  to  the  amount  of  at 
least  $12,000,  which  the  said  Mertz  failed  and  refused  to  inventory  and 
has  since  failed  and  refused  to  inventory,  and  that  the  said  inventory 
still  remains  incorrect  to  the  amount  of  said  $12,000  of  credits  and 
money  as  alleged  above,  and  as  alleged  in  the  original  contest,  and  in 
the  second  amended  exceptions  to  the  auditor^s  report  filed  herein. 

"Premises  considered,  contestants  pray  that  the  said  Mertz,  as  ex- 
ecutor of  the  estate  of  Beall  H.  Brown,  deceased,  be  required  to  correct 
said  inventory,  and  that  the  said  moneys,  notes  and  credits,  to  wit: 
to  the  amount  of  $12,000,  be  added  to  and  be  made  a  part  of  the  in- 
ventory and  appraisement  and  list  of  claims  of  the  estate  of  Beall 
H.  Brown,  deceased,  and  they  pray  for  general  and  special  relief.^' 

The  defendant  urged  his  general  demurrer  to  plaintiff's  original  and 
amended  pleadings,  which  was  sustained,  the  District  Court  holding  that 
the  County  Court  had  no  jurisdiction  of  the  relief  prayed  for  and 
sought  in  plaintiff's  pleadings,  and  consequently  the  District  Court  on 
appeal  had  no  jurisdiction,  and  dismissed  the  appeal,  to  which  action 
of  the  court  the  appellants  excepted  and  gave  notice  of  appeal,  and 
have  duly  perfected  the  same. 

By  this  appeal  the  question  of  the  correctness  of  the  trial  court's 
action  is  presented  for  our  consideration  and  decision.  The  Constitu- 
tion confers  upon  the  County  Court  the  general  jurisdiction  of  Probate 
Courts,  with  power  to  probate  wills,  .  .  .  settle  accounts  of  ex- 
ecutors .  .  .  including  settlements,  partitions  and  distribution  of 
estates  of  deceased  persons.  It  gives  to  said  court  full  control  over  the 
administration  of  the  estate  of  a  deceased  person.  (Const.,  art.  5,  sec. 
16.) 

The  TjCgislature,  in  recognition  of  the  power  thus  conferred,  enacted 
a  statute  conferring  similar  powers  upon  the  County  Court  in  the 
matter  of  the  estates  of  deceased  persons.     (Rev.  Stats.,  art.  1840.) 

If  the  devisees  and  legatees  of  the  estate  of  Mrs.  Brown  believed  that 
the  executor  had  in  his  hands  property  and  money  belonging  to  the 
estate  of  their  deceased  ancestor  which  he  had  failed  to  include  in  the 
inventory  of  the  estate,  it  was  their  right  under  the  statute  to  object  to 
the  inventory  returned  by  him,  and  by  petition  to- the  court  point  out 
such  property  and  have  the  inventory  corrected  so  as  to  include  the  same. 


286  Texas  Civil  Appeals  Reports,  Vol.  38.        [February, 

(Batts'  Civ.  Stats.,  art.  1974.)  If  the  proof  showed  that  such  additional 
property  belonged  to  the  estate,  the  court  should  have  ordered  the  ex- 
ecutor to  correct  the  inventory  and  appraisement  and  include  the  same 
therein.     Batts'  Civ.  Stats.,  arts.  1973,  1975. 

The  proceedings  by  the  legatees  of  the  will  of  Mrs.  Brown  were 
instituted  under  these  provisions  of  the  statute,  and,  if  they  met  the 
requirements  of  the  statute,  were  sufficient  to  require  the  court  to  hear 
evidence  in  support  of  the  same.  The  application  does  not  specially 
describe  the  property  alleged  to  be  in  the  possession  of  the  executor 
which  he  has  failed  to  include  in  the  inventory,  but  it  alleges  that  the 
legatees  can  not  specifically  describe  the  same,  and  sets  up  their  excuse 
for  their  inability  to  do  so,  which,  if  true,  we  think  was  suflBcient  to 
excuse  them  for  failing  to  specifically  describe  the  property. 

It  is  contended  by  appellee  that  this  proceeding  was  in  effect  and 
legal  contemplation  an  action  for  debt  and  to  assert  liability  against 
appellee  for  the  amount  of  the  alleged  sums  of  money  and  notes  claimed 
to  have  been  in  his  possession,  and  asserting  in  legal  effect  that  appellee 
had  misappropriated  same;  and  said  sums  largely  exceeding  $1,000,  the 
matters  were  cognizable  and  determinable  alone  in  the  District  Court, 
and  the  County  Court  had  no  jurisdiction  to  determine  the  issues  in 
controversy.  The  executor  further  contends  that  the  protest  shQws 
that  the  sums  of  money  and  notes  alleged  to  be  in  his  hands  all  resulted 
from  his  relation  as  agent  for  Mrs.  Brown  during  her  lifetime,  and  that 
he  had  at  the  time  of  her  death  admitted  that  he  had  money  and  notes 
belonging  to  her  estate,  but  declined  to  state  the  amount.  The  original 
protest  set  out  that  the  inventory  returned  by  the  executor  was  in- 
correct in  that  he  had  failed  to  embrace  therein  money  and  notes  amount- 
ing to  between  $9,000  and  $12,000  in  his  possession  and  belonging  to 
said  estate.  In  giving  as  excuse  for  their  failure  to  particularly  des- 
cribe this  property  they  alleged  that,  long  prior  to  the  decease  of  Mrs. 
Beall  H.  Brown,  the  said  Mertz  was  her  agent  for  the  purpose  of 
loaning  funds  at  interest,  and  was  so  acting  at  the  time  of  her  decease ; 
and  that  as  such  executor  of  her  last  will  the  said  Mertz  has  had  posses- 
sion of  the  property  of  the  estate  of  Beall  H.  Brown  since  her  decease, 
and  that  as  such  agent  and  executor  the  said  Mertz  has  had  and  now  has 
sole  possession  and  control  of  the  papers  and  property  belonging  to 
said  estate,  and  for  that  reason  your  protestants  are  unable  to  make  a 
fuller  and  more  complete  statement  of  the  facts  than  they  make  in  this 
protest  and  exceptions;  that  they  have  made  requests  at  divers  times  of 
the  said  Mertz  for  a  full  and  complete  exhibit  of  the  condition  of  the 
said  estate,  but  that  the  said  Mertz  has  wholly  failed  and  refused  to  fur- 
nish in  any  way  said  statement  and  exhibit. 

We  are  of  the  opinion  that  appellee's  contention  should  not  be  sus- 
tained. The  proceedings  of  contestants  did  not  seek  a  moneyed  judg- 
ment against  the  executor.  It  was  sought  to  have  the  inventory  as 
returned  by  him  corrected  so  as  to  include  property  belonging  to  the 
estate  alleged  to  be  in  his  possession,  which  he  had  failed  to  embrace 
therein.  The  County  Court  had  jurisdiction  to  determine  this  matter. 
If  these  allegations  were  sustained  by  proof,  then  under  the  statute  the 
protestants  were  entitled  to  the  relief  they  asked.  Const.,  art.  5,  sec. 
16;  Rev.  Stats.,  arts.  1840,  1973,  1974,  1975;  Chifflet  v.  Willis  &  Bro., 
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74  Texas,  245;  White  v.  Sheppard,  16  Texas,  163;  White  v.  White,  11 
Texas  Civ.  App.,  113;  Dulaney  v.  Walsh,  37  S.  W.  Rep.,  615.) 

It  follows  that  the  court  erred  in  sustaining  the  general  demurrer 
to  the  pleadings  of  the  protestants.  The  judgment  is  therefore  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Frank  Comer  v.  Ed.  Thornton. 

Decided  February  16,  1905. 

1 . — ^Evidence— Hearsay — ^Motive. 

Proof  of  the  testimony  given  by  a  witness  on  a  former  trial  of  the  case, 
but  who  did  not  again  testify,  may  be  allowable  where  it  is  necessary  to  jus- 
tify the  motive  or  actions,  in  reference  to  the  suit,  of  the  party  against  whom 
he  testified,  as  against  attacks  impeaching  same. 

8. — Charge— Amount  of  Damages. 

Where  the  evidence  leaves  no  question  as  to  plaintiff's  right  to  recover  the 
full  amount  sued  for,  if  entitled  to  recovery  at  all,  the  court  may  properly  in- 
struct the  jury,  if  they  find  him  entitled  to  recover,  to  award  the  full  amount. 

8. — ^Evidence— lUnstrating  Testimony. 

A  witness  may  properly  be  permitted  to  illustrate  before  the  jury,  by  a  me- 
chanical device,  as  by  looking  through  a  rolled-up  cylinder  of  paper,  the  facts 
to  which  he  testifies. 

Appeal  from  the  County  Court  of  San  Saba.  Tried  below  before 
Hon.  W.  A.  Smith. 

P.  M.  Faver  and  Rector  &  Brown,  for  appellant. — The  court  erred  in 
permitting  the  witness,  Thornton,  to  testify,  over  defendant's  objections, 
that,  upon  the  trial  of  this  cause  in  the  Justice  Court,  the  defendant  had 
a  certain  witness  present  at  said  trial,  and  proved  by  said  witness  that 
the  well  in  dispute  was  a  crooked  and  wabbling  well  from  bottom  to  top, 
that  it  was  the  crookedest  well  witness  had  ever  seen,  that  said  well  was 
as  crooked  as  the  letter  Z,  and  that  no  part  of  the  bottom  of  same  could  ' 
be  seen,  because  said  evidence  was  hearsay,  and  secondary  evidence,  and 
the  defendant,  not  having  said  witness  present  at  the  trial  in  the  County 
Court  to  contradict  said  evidence,  said  evidence  was  calculated  to  preju- 
dice the  jury  against  the  defendant.  Woosley  v.  McMahan,  46  Texas,  62 ; 
Dewees  v.  Bluntzer,  70  Texas,  406,  7  S.  W.  Rep.,  820 ;  Eankin  v.  Bell, 
86  Texas,  28,  19  S.  W.  Rep.,  874;  Southwestern  Coal  &  I.  Co.  v.  Rohr, 
15  Texas  Civ.  App.,  404,  39  S.  W.  Rep.,  1017;  Downtain  v.  Con- 
nellee,  2  Texas  Civ.  App.,  95,  21  S.  W.  Rep.,  56. 

A  charge  to  the  jury  as  to  how  much  they  should  find,  if  any,  for  the 
plaintiff,  where  the  evidence  is  conflicting,  is  a  charge  upon  the  weight 
of  the  evidence,  it  being  the  province  of  the  jury  to  say  how  much,  if 
any,  they  should  find  for  the  plaintiff.  Texas  &  P.  Ry.  Co.  v.  Murphy, 
46  Texas,  367;  Bowles  v.  Glasgow,  2  Posey  U.  C,  716;  Mayo  v.  Tudor, 
74  Texas,  474. 
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The  court  erred  in  permitting  the  plaintiflE,  over  defendant's  objec- 
tion, to  form  a  cylinder  with  legal  cap  paper,  one-fifth  inch  in  diameter, 
with  bump  or  protrusion  on  inside  of  cylinder,  and  then  to  permit  the 
witnesses  to  testify,  after  first  closing  up  said  cylinder  at  one  end  with 
palm  of  hand,  that  the  well  in  dispute  and  the  cylinder  were  very  much 
alike,  because  said  witnesses  did  not  qualify  as  experts,  and  said  evi- 
dence was  irrelevant  and  immaterial,  and  calculated  to  mislead  the  jury. 
Vance  v.  Upson,  66  Texas,  490;  1  S.  W.  Bep.,  179;  Fort  Worth  &  D.  C. 
Ry.  Co.  V.  Thompson,  75  Texas,  604 ;  Bailey  v.  Chapman,  15  Texas  Civ. 
App.,  242,  38  S.  W.  Rep.,  544;  Harris  v.  Notions,  79  Texas,  413;  Radam 
V.  Microbe  D.  Co.,  81  Texas,  131. 

The  defendant  denied  his  liability  on  the  first  well.  The  court's 
charge,  in  effect,  tells  the  jury  that  the  defendant  admitted  his  liability 
on  the  first  well.  The  court's  charge  is  upon  the  weight  of  the  evidence. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Greenlee,  62  Texas,  349;  Emerson  v.  Mills, 
83  Texas,  388;  Spence  v.  Onstott,  3  Texas,  149. 

Walters  &  Hagan,  for  appellee. — In  determining  whether  questions 
are  relevant  or  not,  the  judge  shall  take  into  consideration  not  only  the 
issues  as  shown  by  the  pleadings,  but  also  the  line  of  proof  which  has 
been  resorted  to  by  the  respective  parties.  Testimony  which  would  be 
clearly  irrelevant  or  incompetent,  if  offered  by  one  party  in  the  first 
instence,  may  become  very  pertinent  in  rebuttal  or  explanation  of  evi- 
dence offered  by  the  adversary.  1  Jones  on  the  Law  of  Evidence,  349, 
sec.  168;  3  id.,  1923,  sec.  875. 

In  suit  upon  contract  for  drilling  a  well  at  specified  price,  with  cer- 
tain credits  allowed  about  which  there  is  no  dispute,  leaving  balance  due 
upon  said  contract  for  which  plaintiff  asks  judgment,  where  defendant 
fails  to  plead  failure  of  consideration,  in  whole  or  in  part,  but  relies 
upon  his  general  denial  and  special  plea  of  conditional  contract,  which 
condition  he  alleges  was  entirely  breached,  and  no  effort  is  made  to 
plead  or  prove  damages  by  failure  of  contract,  the  plaintiff  is  entitled, 
if  to  recovery  at  all,  to  the  contract  price,  less  the  credits  proven  and 
admitted. 

It  is  proper,  in  the  discretion  of  the  court,  to  allow  parties  reasonable 
latitude  in  making  experimente  or  tests  in  the  presence  of  the  jury  to 
illustrate  the  testimony  in  the  case.    2  Jones  on  Evidence,  sec.  406. 

EIDSON,  Associate  Justice. — This  is  a  suit  brought  by  appellee 
in  the  Justice's  Court  of  Precinct  number  1  of  San  Saba  County,  against 
appellant,  based  on  a  verified  account,  by  which  appellee  claimed  that 
appellant  owed  him  a  balance  of  $131.73  for  drilling  two  certain  wells 
for  appellant. 

Appellant  filed  an  aflSdavit  denying  the  justness  of  appellee's  account, 
except  as  to  the  sum  of  $13.10,  which  he  admitted  he  was  due  appellee 
on  the  second  well. 

Appellee  claimed  that  appellant  was  due  him  the  amount  sued  for  by 
virtue  of  a  verbal  contract,  whereby  appellee  agreed  to  drill  a  well  for 
appellant  on  the  latter's  premises,  and  appellant  agreed  to  pay  him  for 
such  services  seventy-five  cents  per  foot  in  dirt,  and  $1.25  per  foot  in 
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rock  when  the  well  was  completed,  in  cash,  or  a  good  bankable  note,  due 
ninety  days  after  completion  of  the  work^  or  from  the  time  appellant 
should  request  him  to  stop  work.  Appellee  alleged  that^  in  pursuance 
of  said  agreement^  he  drilled  one  well  ninety-seven  and  two-thirds  feet 
deep^  thirteen  feet  in  dirt  and  eighty-four  and  two-thirds  feet  in  rock, 
when  appellant  requested  him  to  stop  drilling  in  same^  and  required 
him  to  move  his  machine  to  another  point,  and  undertake  to  put  down  a 
well  there,  which  appellee  did,  and  drilled  a  well  at  that  place  thirty- 
three  feet  deep,  all  of  which  was  in  rock,  when  appellee,  at  the  request  of 
appellant,  stopped  work  on  that  well. 

Appellee  also  set  up  in  his  pleadings  that  appellant,  in  making  said 
contract  with  him,  desired  him  to  insure  water,  which  appellee  declined 
to  do;  and  that  appellant  desired  him  to  guarantee  to  drill  appellant  a 
straight  well,  from  top  to  bottom,  one  that  would  receive  a  six-inch  cas- 
ing, which  appellee  also  declined  to  do. 

Appellant  an&wered  by  general  denial,  and  specially  pleaded  that  ap- 
pellee agreed  to  drill  him  a  straight  well  from  top  to  bottom,  one  that 
would  receive  a  six-inch  casing.  Appellant  also  pleaded  that  appellee 
failed  to  drill  the  first  well  straight,  so  that  it  would  receive  a  six-inch 
casing,  according  to  his  contract,  but  that  same  was  drilled  so  crooked 
that  appellee  found  that  he  could  drill  only  a  few  feet  further  in  it,  and 
that,  at  his  request,  appellant  permitted  him  to  discontinue  work  in  the 
first  well  and  remove  his  machine  to  the  second ;  that  appellant  did  not 
request  appellee  to  quit  the  first  well.  Appellant  admitted  on  the  trial 
in  the  County  Court  that  he  was  due  appellee  $16.15  on  the  second  well. 

There  was  a  trial  in  the  Justice's  Court  which  resulted  in  a  verdict 
and  judgment  for  the  appellee  for  the  sum  of  $100,  from  which  judg- 
ment appellant  appealed  to  the  County  Court,  where  a  trial  resulted  in 
favor  of  appellee  for  the  sum  of  $131.73. 

Appellant^s  first  assignment  of  error  is  as  follows :  "The  court  erred 
in  permitting  the  witness,  Ed.  Thornton,  to  testify,  over  defendant's 
objections,  that,  upon  the  trial  of  this  cause  in  the  Justice's  Court,  the 
defendant,  Frank  Comer,  had  a  certain  witness  present  at  said  trial,  and 
proved  by  said  witness  that  the  well  in  dispute  was  a  crooked  and  wab- 
bling well  from  bottom  to  top,  that  it  was  the  crookedest  well  witness 
had  ever  seen,  that  said  well  was  as  crooked  as  the  letter  %'  and  that  no 
part  of  the  bottom  of  same  could  be  seen;  because  said  evidence  was  hear- 
say and  secondary  evidence,  and  the  defendant.  Comer,  not  having  said 
witness  present  at  the  trial  in  the  County  Court  to  contradict  said  evi- 
dence, said  evidence  was  calcidated  to  prejudice  the  jury  against  the  de- 
fendant*' 

In  view  of  the  circumstances  under  which  the  testimony  complained 
of  was  admitted,  we  think  there  was  no  error  in  the  action  of  the  court 
in  admitting  same.  If  facts  are  brought  out  on  cross-examination  which 
tend  to  impeach  the  integrity  or  character  of  the  witness,  or  to  impugn 
the  motive  of  the  witness,  who  is  a  party  to  the  suit,  as  relating  to  cer- 
tain acts  or  conduct  on  his  part  in  reference  to  the  suit,  he  will  be  per- 
mitted, on  redirect  examination,  to  explain  what  induced  or  made  nec- 
essary such  acts  or  conduct  on  his  part,  and  thus  show,  if  he  can,  that 
Vol.  XXXVIII.  Civil— 19. 
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such  acts  or  conduct  are  consistent  with  the  truthfulness  of  his  present 
statement.  It  is  also  to  be  observed  that  the  statements,  testified  to  by  the 
witness  were  favorable  to  appellants  contention,  and  for  that  reason 
were  not  to  his  prejudice. 

Appellant's  second  assignment  of  error  is  as  follows :  "The  court  erred 
in  instructing  the  jury,  in  answer  to  the  question  propounded  to  the 
court  by  the  jury,  after  they  had  retired  to  consider  their  verdict,  that, 
if  they  found  for  plaintiff,  they  would  find  for  him  in  the  full  amount 
claimed  to  be  balance  due  by  him,  because,  under  the  pleadings,  evi- 
dence and  law,  the  jury  could  have  found  any  less  amount  than  that 
claimed  by  plaintiff,  and  because  said  instruction  was  upon  the  weight 
of  the  evidence.'' 

The  question  propounded  to  the  court  by  the  jury  was  as  follows: 
"To  his  Honor,  Judge  W.  A.  Smith: — If  we  find  for  plaintiff  are  we 
authorized  to  find  for  a  less  amount  than  the  amount  sued  for?  G.  W. 
Revis."  The  answer  of  the  court  to  this  question  is  as  follows :  "Gen- 
tlemen of  the  Jury: — In  answer  to  the  above  question,  you  are  in- 
structed, if  you  find  for  plaintiff,  then  you  will  find  the  balance  due." 

If  it  should  be  held  that  this  charge  instructed  the  jury  that,  if  they 
found  for  plaintiff,  to  find  for  the  full  amount  or  balance  due  claimed 
by  him,  appellant  was  not  prejudiced  thereby,  in  view  of  the  pleadings, 
evidence  and  general  charge  of  the  court.  There  was  no  controversy 
in  the  pleadings,  or  conflict  in  the  evidence,  as  to  the  amount  due  ap- 
pellee, if  he  complied  with  his  contract;  nor  was  there  any  as  to  his  not 
being  entitled  to  any  amount,  except  the  amount  appellant  admitted  to 
be  due  him  if  he  had  not  complied  with  his  contract  as  to  the  first  well. 
The  general  charge  of  the  court  instructed  the  jury  that,  if  they  found 
that  the  appellee  had  not  complied  with  his  contract  with  appellant  as 
to  the  first  well,  they  should  find  in  favor  of  appellant. 

Appellant's  third  assignment  of  error  is  as  follows :  "The  court  erred 
in  permitting  the  plaintiff,  over  defendant's  objection,  to  form  a  cylin- 
der with  legal  cap  paper,  one-fifth  inch  in  diameter,  with  bump  or  pro- 
trusion on  inside  of  cylinder,  and  then  to  permit  the  witnesses,  George 
Campbell,  Henry  Dove  and  C.  Brown,  to  testify  over  defendant's  objec- 
tions, after  first  closing  up  said  cylinder  at  one  end  with  palm  of  hand 
in  presence  of  the  jury,  and  while  upon  the  witness  stand,  that  the  well 
in  dispute  and  the  cylinder  were  very  much  alike,  and  that,  in  their  opin- 
ion, for  the  same  reason  that  you  could  see  part  of  the  surface  of  the 
palm  of  the  hand  that  enclosed  one  end  of  the  cylinder,  that  you  could 
see  part  of  the  surface  of  the  well,  thus  showing  that  the  alleged  crook 
in  the  said  well  in  dispute  was  a  bump,  and  not  a  crook,  because  said 
witnesses  did  not  qualify  as  experts,  and  said  evidence  was  irrelevant 
and  immaterial,  and  calculated  to  mislead  the  jury." 

We  think  there  was  no  error  in  permitting  liie  witnesses  to  illustrate 
to  the  jury  the  character  and  appearance  of  the  well  about  which  they 
were  testifying  by  the  use  of  the  means  adopted. 

Appellant's  fourth  assignment  of  error  is  as  follows :  "The  court  erred 
in  its  charge  to  the  jury  in  first  telling  the  jury  that  defendant  had 
answered  plaintiff's  pleading  by  denying  that  the  account  filed  by  plain- 
tiff was  just  and  true,  but  in  telling  the  jury  in  the  latter  part  of  his 
charge  that  defendant  admitted  his  liability  on  the  well  in  dispute,  and 
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the  only  well  the  court  charged  on  in  the  amount  of  $16.15,  because 
said  charge  is  upon  the  weight  of  the  evidence,  and  against  the  evi- 
dence, and  is  inconsistent  within  itself,  and  misleading.** 

There  being  no  controversy  as  to  the  second  well,  and  appellant  hav- 
ing admitted  that  he  was  due  appellee  the  amount  of  $16.15  on  that 
well,  and  the  court  having  properly  and  specifically  instructed  the  jury 
as  to  the  claims  and  rights  of  the  parties  as  to  the  first  well,  telling 
them  that  appellee  would  not  be  entitled  to  any  amount  unless  he  had 
shown,  by  a  preponderance  of  the  testimony,  that  he  had  complied  with 
his  contract  as  to  the  first  well,  the  jury  could  not  have  been  misled  by 
the  charge  omitting  reference  to  the  second  well.  The  charge  could  not 
be  construed  as  instructing  the  jury  that  appellant  admitted  his  liability 
on  the  first  well,  as  it  positively  instructs  them  to  the  contrary. 

There  is  no  merit  in  appellant's  fifth  assignment  of  error. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  ajQBimed. 

Affirmed. 


Gulp,  Colorado  &  Santa  Fb  Railway  Company  v.  B.  V.  Russell. 

Decided  Februaiy  15,  1905. 

Passenger — Carrier— EJeetion   from   Train — ^Damages. 

Evidence  considered  under  which  it  is  held  that  the  wrongful  ejection  of 
plaintiff  from  a  passenger  train,  done  by  the  conductor  under  mistake  as  to 
his  rights  under  the  ticket  which  he  held,  and  without  discourtesy  or  violence, 
did  not  support  a  recovery  of  damages  in  the  sum  of  $400. 

Appeal  from  the  County  Court  of  Bell.  Tried  below  before  Hon.  G. 
M.  Felts. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — Should  it  be  held  that 
there  was  a  technical  liability,  under  the  facts  of  this  case,  yet  the  ap- 
pellee was  only  entitled  to  such  an  amount  as  would  fairly  compensate 
him  for  the  loss  and  injury  done,  and  the  verdict  in  this  case,  in  the  sum 
of  $400,  was  and  is  more  than  was  authorized  in  any  view  of  the  case 
under  the  evidence.  As  shown  by  the  facts,  a  judgment  in  such  an 
amount  is  grossly  excessive,  unreasonable  and  oppressive.  Texas  &  P. 
By.  Co.  V.  Dennis,  4  Texas  Civ.  App.,  90. 

A.  L.  Curtis  and  J.  B.  McMahon,  for  appellee. — The  verdict  of  the 
jury  for  $400  is  not  excessive,  unreasonable  or  oppressive,  but  is  a  fair 
and  just  verdict,  rendered  by  the  jury  solely  upon  the  facts  in  the  case, 
without  bias  or  prejudice,  and  their  verdict  is  amply  sustained  by  the 
evidence,  and  the  same  should  be  sustained.  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  CuniflEe,  57  S.  W.  Bep.,  693;  El  Paso  Elec.  By.  Co.  v.  Alderete, 
36  Texas  Civ.  App.,  142,  81  S.  W.  Bep.,  1246 ;  Texas  &  P.  By.  Co.  v. 
Lynch,  73  S.  W.  Bep.,  65;  International  &  G.  N.  B.  B.  Co.  v.  Wilkes, 
68  Texas,  617,  5  S.  W.  Bep.,  491. 
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KEY,  Associate  Justice. — This  is  a  damage  suit,  resulting  in  a 
verdict  and  judgment  for  the  plaintiflE  for  $400,  and  the  defendant  has 
appealed.  The  undisputed  testimony  shows  that  the  plaintiff  bought  a 
round-trip  ticket  from  Belton  to  Houston,  Texas.  It  was  dated  Novem- 
ber 26,  1903,  and  was  good  "for  continuous  return  trip  commencing 
within  the  final  limit  punched  below.'*  The  original  ticket  has  been  sent 
up  in  the  transcript,  and  the  final  limit  punched  thereon  was  the  29th 
day  of  November,  1903.  The  undisputed  testimony  shows  that  the 
plaintiff  started  on  his  return  trip  on  the  29th  day  of  November;  that 
he  made  a  continuous  journey,  and  reached  Temple  about  three  or  four 
o'clock  on  the  following  morning,  and  immediately  took  appellant's 
train  for  Belton.  Shortly  after  leaving  Temple  the  conductor  called  on 
him  for  his  ticket,  which  he  produced,  but  which  the  conductor  refused 
to  accept,  because  it  was  then  the  30th  day  of  November.  The  conductor 
demanded  the  payment  of  thirty  cents  fare,  which  the  plaintiff  refused ; 
and  the  conductor  then  forced  plaintiff  to  leave  the  train. 

The  plaintiff's  testimony  concerning  the  matter  was  as  follows :  "Soon 
after  we  started  out  from  Temple  Conductor  Wilder  came  around  to 
take  up  the  tickets.  He  asked  me  for  my  ticket,  which  has  been  read. 
He  took  it,  and  handed  it  to  me,  stating  that  the  ticket  was  no  good.  He 
told  me  I  would  have  to  pay  my  fare  to  Belton,  which  is  thirty  cents. 
I  told  him  I  would  not  do  it-^-that  I  had  a  ticket,  and  considered  it  good. 
He  said  it  was  no  good.  It  is  limited  to  the  29th,  which  was  yester- 
day.' I  told  him  that  [I]  would  not  pay  him  any  more — ^that  I  con- 
sidered my  ticket  good.  'Well,  you  will  either  pay  me  thirty  cents  or 
get  off  the  car,'  he  said.  He  then  pulled  the  bell  rope  and  said,  'Come 
on.'  I  got  up  and  followed  him  nearly  to  the  door,  when  I  stopped,  and 
told  him  I  was  not  going  to  get  off  voluntarily,  and  that  he  would  have 
to  put  me  off.  He  said,  'AH  right ;  I  can  accommodate  you.'  He  then 
caught  me  by  the  sleeve,  and  we  walked  together  to  the  steps  of  the  car. 
He  then  got  down  the  steps  ahead  of  me  and  helped  me  to  the  ground. 
He  then  got  on  the  train  and  went  on.  The  night  was  quite  cool  and 
dark,  and  it  seemed  to  me  that  it  was  about  a  mile  and  a  half  as  I  had 
to  walk  back  to  the  depot.  I  know  where  I  was  put  off,  and  in  my  judg- 
ment it  was  about  a  mile  and  a  half.  I  have  [been]  subject  for  a  num- 
ber of  years  to  rheumatic  pains,  and  suffered  some  in  walking  back,  and 
I  have  suffered  some  since  the  occurrence.  I  felt  very  much  humiliated 
and  mortified  in  being  told  that,  if  I  didn't  pay  my  fare,  I  would  have 
to  get  off  the  cars.  I  was  sitting  in  the  presence  of  a  number  of  my 
friends,  whom  I  was  afraid  might  think,  from  what  occurred  between 
me  and  the  conductor,  that  I  was  trying  to  ride  on  an  improper  ticket. 
Besides,  I  was  talking  with  a  man  about  a  land  trade  of  some  import- 
ance, about  which  he  was  to  meet  me  the  next  day  in  Belton,  and  about 
which  he  did  meet  me  the  next  day  in  Belton,  but  failed  to  make  a  trade 
because  we  could  not  agree  on  the  terms.  Conductor  Wilder  used  no 
abusive  nor  insulting  language  to  me,  but  was  kind  and  gentlemanly 
to  me  in  all  respects,  unless  you  might  consider  the  indignity  put  upon 
me  when  refusing  to  accept  the  ticket  and  demanding  fare,  and  telling 
me  that,  if  I  did  not  pay  my  fare,  I  would  have  to  leave  the  train.  I 
came  over  to  Belton  on  the  next  train,  and  saw  the  man  that  afternoon 
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with  whom  I  had  been  talking^  but  failed  to  make  the  trade^  as  stated 
before. 

"I  took  a  bed  at  the  Palmetto  for  the  night,  after  walking  back  to  the 
depot,  which  cost  me  fifty  cents.  Next  morning  I  went  to  the  Chinese 
restaurant  and  got  breakfast,  which  cost  me  twenty-five  cents.  I  paid 
twenty-five  cents  to  come  to  Belton  on  the  train.  The  place  where  I  was 
put  off  was  on  a  dump,  I  think,  about  six  hundred  yards  from  the  Santa 
Fe  Hospital.  I  could  tell  when  I  got  in  sight  of  the  Santa  Fe  Hospi- 
tal where  I  was,  by  the  lights  in  the  house.  I  could  not  tell  exactly 
what  time  it  was,  but  judge  it  was  between  four  and  five  o'clock  a.  m." 

Overruling  all  other  assignments  of  error,  we  sustain  the  first  and 
second,  which  complain  of  the  verdict  as  excessive.  We  agree  with  his 
counsel  and  the  trial  court  in  the  proposition  that  the  plaintiff  was 
illegally  put  off  the  train,  and  that  he  was  entitled  to  recover  damages 
therefor;  but  we  regard  $400  as  so  far  in  excess  of  the  injury  sustained 
as  to  make  it  our  duty  to  interpose.  This  conclusion  is  reached  upon  the 
plaintiff's  own  testimony,  and  without  reference  to  the  evidence  sub- 
mitted by  the  defendant. 

The  plaintiff  admits  that  the  conduct  of  the  conductor  was  kind  and 
gentlemanly,  and  involved  no  indignity,  unless  the  act  of  refusing  to  ac- 
cept the  ticket  and  demanding  the  payment  of  fare  would  constitute  an 
indignity.  In  other  words,  it  appears,  from  the  plaintiff's  own  testi- 
mony, that  the  conductor,  though  mistaken,  was  acting  in  good  faith, 
and  that  his  conduct  was  polite  and  gentlemanly.  The  plaintiff  knew 
where  he  was  when  he  was  put  off,  and  seems  to  have  had  no  difficulty  in 
finding  his  way  back  to  Temple,  where  he  obtained  accommodation  at  a 
hotel.  According  to  his  statement,  he  had  to  walk  about  a  mile  and  a 
half  in  the  night-time,  and  was  entitled  to  reasonable  compensation 
therefor.  He  was  also  entitled  to  reimbursement  for  the  amount  ex- 
pended as  hotel  bill  at  Temple  and  railroad  fare  to  Belton,  but  this  did 
not  exceed  $2. 

As  to  physical  suffering  the  plaintiff  testified :  "T  have  been  subject 
for  a  number  of  years  to  rheumatic  pains,  and  suffered  some  in  walking 
back,  and  I  have  suffered  some  since  the  occurrence.''  This  is  all  the 
testimony  submitted  on  that  subject,  and  it  is  so  meager  that  we  do  not 
think  anything  should  have  been  allowed  on  that  score.  It  seems  that 
the  plaintiff  has  chronic  rheumatism,  and  felt  its  pains  while  walking 
back  to  Temple  on  the  occasion  in  question,  and  has  suffered  some  since 
that  time.  But  he  did  not  show  that  he  was  not  suffering  rheumatic 
pains  at  the  time,  and  before  he  was  put  off  the  train,  and  there  is  ab- 
solutely nothing  to  indicate  that  putting  him  off  the  train  caused  the 
subsequent  recurrence  of  rheumatic  pains. 

But  the  plaintiff  testified  that  he  was  very  much  humiliated  and  morti- 
fied by  being  told  that,  if  he  did  not  pay  his  fare,  he  would  have  to  get 
off  the  train,  and  that  testimony  warranted  the  jury  in  awarding  sub- 
stantial compensation  for  that  injury;  however,  considering  all  the  cir- 
cumstances, it  seems  manifest  to  us  that  the  amount  awarded  is  grossly 
disproportioned  to  the  injury  sustained.  The  cases  cited  by  appellee's 
counsel  are  different  in  essential  features  from  this  case.  Texas  &  P. 
Ry,  Co.  V,  Dennis  (4  Texas  Civ.  App.,  90),  and  Gulf,  C.  &  S.  F.  Ry. 
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Co.  V.  St.  John  (13  Texas  Civ.  App.,  260),  cited  on  behalf  of  appellant, 
are  more  analogous,  and  in  each  of  those  cases  it  was  held  that  $500, 
awarded  by  the  jury,  was  excessive.  The  recent  case  of  Eailway  Co.  v. 
Berry,  decided  by  this  court,  was  stronger  in  favor  of  the  plaintiff  than 
this  case,  but  it  was  there  held  that  a  verdict  for  $700  was  excessive  to 
the  extent  of  $300. 

Under  the  statute  it  is  the  duly  of  this  court  to  indicate  how  much 
it  regards  the  verdict  as  excessive,  and  allow  an  opportunity  to  cure  the 
error  by  remittitur.  In  compliance  with  the  statute  refen^ed  to,  and 
considering  all  the  circumstances  of  this  case  as  developed  by  the  plain- 
tiff's testimony,  we  conclude  that  the  verdict  is  excessive  insofar  as  it 
exceeds  $200;  and  the  judgment  will  be  reversed  and  remanded,  unless 
the  appellee  remits  such  excess  within  ten  days  from  this  date.  If  the 
excess  be  remitted  the  judgment  will  be  aflSrmed. 

Appellee  remitted  $200,  and  the  judgment  was  affirmed. 

Reduced  and  affirmed. 


D.  R.  Brown  v.  W.  F.  Dutton. 

Decided  February  15,  1905. 

1. — Judsrment — Citation  by  Publication — ^Statutory  Eeyision. 

A  proceeding  under  article  1375,  Revised  Statutes,  to  set  aside  a  judgment 
rendered  on  service  of  citation  by  publication,  is  to  be  tried  as  a  proceeding 
separate  from  the  original  cause,  and  the  method  of  appeal  will  be  go^'emed  by 
the  judgment  rendered  in  such  proceeding,  without  reference  to  judgment  in  the 
original  cause. 

2. — Same — Justice  Court. 

Under  article  1677,  Revised  Statutes,  making  the  procedure  in  District  and 
County  Courts  applicable  to  Justice  Court  where  not  otherwise  provided,  a 
justice  of  the  peace  is  authorized  to  entertain  proceedings  under  article  1375, 
Revised  Statutes,  to  set  aside  a  judgment  obtained  in  his  court  upon  citation 
by  publication. 

3. — Same. 

A  defendant,  against  whom  judgment  was  obtained  in  Justice  Court  upon 
citation  by  publication,  may  appeal  from  a  judgment  dismissing  his  action  foir 
a  review  thereof  under  article  1375,  Revised  Statutes,  without  filing  an  appeal 
bond,  as  in  other  cases  where  no  judgment  is  rendered  except  for  costs. 

Appeal  from  the  County  Court  of  McCulloch.  Tried  below  before 
Hon.  Joe  A.  Adkins. 

C,  A,  Wright  and  Shropshire  &  Hughes,  for  appellant. — Dutton  did 
not  take  any  judgment  in  any  amount  against  Brown. in  cause  No.  578. 
The  law  requires  an  appellant  from  a  justice^s  judgment  to  give  bond 
in  double  the  amount  of  the  judgment  against  appellant.  As  there  was 
no  amount  recovered  against  appellant,  Brown,  in  cause  No.  578,  no  bond 
was  necessary,  and  consequently  no  aflSdavit  in  lieu  of  bond  to  entitle 
Brown  to  his  appeal  to  the  County  Court.  Houston  &  T.  C.  Ey.  Co.  v. 
Red  Cross  S.  F.,  91  Texas,  628,  45  S.  W.  Rep.,  375;  Boss  v.  Williams, 
78  Texas,  371,  14  S.  W.  Eep.,  796. 

Under  Revised  Statutes,  article  1375,  and  Revised  Statutes,  article  1660, 
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a  defendant,  when  sued  by  publication  in  Justice  Court,  has  two  years 
within  which  to  institute  proceedings  for  a  new  trial  if  he  had  no  actual 
knowledge  of  the  pendency  .of  the  suit,  and  was  not  represented  therein 
by  an  attorney  of  his  oWn  choice.  This  remedy  applies  as  well  against 
judgment  in  the  Justice  Court  as  against  such  judgments  in  the  County 
and  District  Courts.  Bevised  Statutes,  art.  1652,  has  application  only 
to  judgments  had  in  Justice  Courts  on  personal  service  and  actual  no- 
tice to  the  defendant,  and  was  not  intended  to  abrogate  the  remedy  af- 
forded under  Revised  Statutes,  art.  1375.  Rev.  Stats.,  arts.  1650,  1375, 
1651,  1652;  Cundiflf  v.  Teague,  46  Texas,  478;  Sutherland  on  Statutory 
Construction,  sees.  217,  369,  395,  and  2d  ed.  Am.  &  Eng.  Ency.  of  Law, 
vol.  26,  pp.  616,  617,  618,  619,  620,  623;  Yarbrough  v.  Collins,  91 
Texas,  308,  42  S.  W.  Rep.,  1053 ;  Miles  v.  Dana,  13  Texas  Civ.  App., 
245,  36  S.  W.  Rep.,  850.  That  Justice  and  County  Courts  have  full 
equity  powers  in  such  matters,  see  Crawford  v.  Sandridge,  75  Texas, 
384,  12  S.  W.  Rep.,  853,  854.  That  the  facts  alleged  in  said  pleading 
were  sufficient  to  invoke  the  equity  powers  of  the  court,  see  CundiflE  v. 
Teague,  46  Texas,  478 ;  Mussina  v.  Moore,  13  Texas,  8. 

Justice  Court  judgment,  being  regular  on  its  face,  could  only  be  at- 
tacked by  direct  proceeding  in  the  court  that  rendered  it,  and  obviously 
said  court  had  jurisdiction  to  reopen,  set  aside,  or  reform  its  own  decree 
upon  proper  showing.  The  County  Court,  having  acquired  jurisdiction 
for  this  purpose,  could  do  full  equity  between  the  litigants.  Odle  v. 
Frost,  59  Texas,  684;  Bender  v.  Damon,  72  Texas.  94,  9  S.  W.  Rep., 
747;  Williams  v.  Haynes,  77  Texas,  283,  13  S.  W.  Rep.,  1030:  Crawford 
V.  McDonald,  88  Texas,  630,  33  S.  W.  Rep.,  325 ;  Witt  v.  Kaufman,  25 
Texas  Supp.,  384;  Willis  v.  Gordon,  22  Texas,  241. 

Irrespective  of  whether  or  not  this  suit  might  have  originated  in  the 
District  or  County  Court,  because  of  the  amount  in  controversy,  the 
court  that  rendered  the  judgment  in  cause  No.  528  had  power  to  reform, 
correct  or  avoid  same  upon  proper  showing,  and  the  County  Court  ac- 
quired that  power  by  the  appeal,  and,  having  thus  acquired  its  jurisdic- 
tion, it  should  have  heard  the  cause  on  its  merits,  and  done  complete 
equity  between  the  litigants,  even  though  the  value  of  the  cattle  appro- 
priated under  the  justice  judgment  exceeded  $200.  Munson  v.  Newson, 
9  Texas,  112;  Freeman  on  Judgments  (3d  ed.),  sec.  98,  p.  88,  and  sec. 
100,  p.  89;  Crawford  v.  McDonald,  88  Texas,  630,  33  S.  W.  Rep.,  325; 
Willis  V.  Gordon,  22  Texas,  241. 

F.  M.  Newman,  for  appellee. — Appellant  would  have  no  right  to  ap- 
peal from  the  judgment  without  giving  an  appeal  bond.  The  judgment 
was  one  overruling  a  motion  for  new  trial  and  to  set  aside  a  sale  wherein 
a  money  judgment  had  been  rendered  against  appellant,  and  the  case 
is  not  similar  to  the  line  of  cases  that  hold,  where  a  party  sues  and  re- 
covers nothing,  that  he  can  appeal  without  giving  bond.  In  this  case 
there  was  a  judgment  against  appellant,  and  the  court  properly  dismissed 
the  appeal  on  that  ground. 

Appellee  confesses  that  it  is  difficult  for  him  to  name  the  action  or  de- 
fense that  appellant  has  been  endeavoring  to  maintain,  and  it  has  also 
been  a  serious  question  with  appellee  as  to  whether  or  not  he  was  plain- 
tiff or  defendant  in  the  County  Court.    But,  however  these  matters  may 
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be,  the  trial  court  committed  no  error  in  sustaining  the  exceptions  of 
appellee  to  appellant^s  petition  or  motion,  whatever  it  may  be.  In  the 
first  place  the  Justice  Court  has  no  authority,  under  any  circumstances, 
to  set  aside  its  judgment  after  the  expiration  of  ten  days  after  the  same 
is  rendered.  The  statute  giving  two  years  within  which  to  grant  new 
trial  in  cases  of  service  by  publication  does  not  apply  to  Justice  Courts. 
That  statute  applies  alone  to  the  District  and  County  Courts.  The  stat- 
ute prescribes  separate  laws  to  govern  the  Justice  Court  from  those  pre- 
scribed to  govern  the  District  and  County  Courts.  Bevised  Statutes, 
article  1647,  gives  the  Justice  Court  power  to  render  judgment  on  cita- 
tion by  publication,  and  chapter  14,  title  33,  prescribes  the  time  within 
which  a  Justice  Court  can  grant  a  new  trial,  and  the  time  is  limited  to 
ten  days.  Chapter  17,  title  30,  governs  motions  for  new  trial  in  County 
and  District  Court,  and  in  that  chapter  is  found  the  two  years'  provision 
for  new  trials  in  cases  of  citation  by  publication.  If  the  Legislature  had 
intended  that  that  provision  should  apply  in  Justice  Courts,  it  certainly 
would  have  been  inserted  in. chapter  14  of  title  33.  Appellee  can  not 
find  that  this  question  has  ever  been  presented  to  the  higher  courts  of 
this  State,  but  it  seems  quite  clear  that  the  proposition  here  made  is  cor- 
rect.   Parker  v.  Boyd,  42  S.  W.  Eep.,  1031,  and  cases  cited. 

EIDSON,  Associate  Justice. — Statement  of  the  case. — This  is  an 
action  originally  brought  by  the  appellant  in  the  Justice's  Court  of 
Precinct  No.  1  of  McCulloch  County,  on  the  2d  day  of  November. 
1903,  for  a  new  trial  of,  and  to  set  aside  the  judgment  in,  cause  No 
538,  styled  W.  P.  Dutton  v.  D.  R.  Brown,  in  which  the  said  Dutton 
recovered  in  said  Justice*s  Court,  on  the  2d  day  of  February,  A.  D. 
1903,  as  the  record  discloses,  a  judgment  against  the  said  Brown, 
appellant  herein,  for  the  sum  of  $130.21,  and  a  decree  foreclosing 
an  alleged  attachment  lien  upon  certain  personal  property  belonging 
to  the  said  Brown.  Said  judgment  was  based  upon  service  of  citation 
by  publication  upon  the  defendant  in  said  judgment,  the  appellant 
herein. 

Appellant,  in  his  petition  filed  in  the  Justice's  Court,  set  up  as  grounds 
for  the  new  trial  of  said  cause,  and  setting  aside  the  judgment  therein, 
that  he  had  no  actual  notice  of  the  institution  of  said  suit,  the  trial  there- 
of, or  the  rendition  of  the  judgment  therein,  until  October  16,  1903. 
And  further  alleged,  in  substance,  that  said  suit  was  brought  by  appellee 
in  bad  faith,  and  upon  a  fraudulent  and  unfounded  claim,  and  that  he 
had  paid  appellee  all  that  he  was  due  him  except  $8.55,  which  he  then 
tendered  in  court.  On  January  5,  1904,  the  Justice's  Court  held  that  it 
had  no  jurisdiction  of  this  action,  and  rendered  judgment  dismissing  the 
same,  from  which  judgment  the  plaintiff,  appellant  herein,  appealed  to 
the  County  Court  of  said  county,  and  made  and  filed  an  affidavit  of  in- 
ability to  make  a  proper  appeal  bond. 

In  the  County  Court  appellant  amended  his  petition,  and  set  up  the 
grounds  upon  which  he  sought  a  new  trial  of  said  cause  and  to  set  aside 
the  said  judgment  against  him  more  fully  and  in  detail;  and  also  set 
up  that  said  judgment  was  recovered  at  the  first  term  of  the  court  after 
service  of  the  citation  by  publication,  and  that  he  did  not  appear  in  per- 
son, or  by  an  attorney  of  his  own  selection,  at  any  time  in  said  cause  No. 
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528,  in  which  appellee  recovered  the  judgment  against  him,  as  above 
stated,  and  that  no  proper  statement  of  the  evidence,  approved  and 
signed  by  the  justice,  had  been  filed  with  the  papers  of  the  cause,  as  re- 
quired by  law.  Appellant  also  alleged  in  said  petition  that  he  had  paid 
appellee  all  that  he  owed  him  except  the  sum  of  $6.66. 

Appellee  answered  in  the  County  Court  by  general  and  special  excep- 
tions to  appellant's  said  amended  petition  and  general  denial,  and  spe- 
cially answered,  among  other  things,  that  the  date,  "February  2,  1903," 
recited  in  the  judgment  of  the  justice  of  the  peace  as  being  the  date 
thereof,  was  a  mistake,  and  that  the  true  date  of  the  rendition  of  said 
judgment  was  March  2,  1903.  Appellant  filed  a  supplemental  petition, 
excepting  generally  and  specially  to  appellee's  answer. 

Appellee  also  filed  a  motion  in  the  County  Court  to  dismiss  appellant's 
appeal  from  the  Justice's  Court,  upon  the  ground  that  he  had  not  made 
and  filed  a  proper  appeal  bond,  nor  had  he  made  and  filed  a  proper  affi- 
davit in  lieu  thereof,  and  because  no  proper  transcript  of  the  proceedings 
in  the  Justice's  Court  had  been  made  and  filed  in  the  County  Court. 

The  judgment  of  the  County  Court  recites  that,  the  cause  being 
reached  on  the  docket  and  called  for  trial,  and  the  parties  having  an- 
nounced ready,  the  court  heard  the  motion  of  appellee  to  dismiss  the  ap- 
peal, and  also  heard  the  general  and  special  exceptions  of  the  appellee 
to  the  petition  of  appellant ;  whereupon  a  jury  was  empaneled  and  sworn, 
and,  after  the  court  had  heard  evidence  to  the  effect  that  the  final  judg- 
ment in  cause  No.  628  of  the  Justice's  Court  of  Precinct  No.  1,  Mc- 
CuUoch  County,  styled  W.  F.  Dutton  v.  D.  E.  Brown,  was  actually  made 
and  entered  on  March  2,  1903,  as  alleged  in  said  W.  F.  Button's  answer 
filed  herein,  the  court  discharged  the  jury,  and  sustained  said  general 
and  special  exceptions  made  by  defendant,  W.  F.  Dutton,  and  also 
granted  said  Button's  motion  to  dismiss  said  appeal,  and  the  court  ren- 
dered judgment  dismissing  the  cause. 

Opinion.  Appellant's  first  assignment  of  error  complains  of  the  action 
of  the  County  Court  in  sustaining  the  motion  of  appellees  to  dismiss  the 
appeal  in  this  cause  from  the  Justice's  Court.  Appellant's  contention  be- 
ing that,  as  there  was  no  judgment  rendered  against  him  for  any  amount 
in  the  Justice's  Court,  under  the  law,  he  was  not  required  to  make  an  ap- 
peal bond  in  order  to  perfect  his  appeal  to  the  County  Court.  Appellant 
is  clearly  supported  by  authority,  insofar  as  he  asserts  the  proposition 
that  the  plaintiff,  in  a  suit  in  the  Justice's  Court,  who  recovers  nothing, 
and  no  judgment  is  rendered  against  him  except  for  costs,  is  entitled  to 
appeal  from  such  judgment  without  filing  an  appeal  bond.  (Houston  & 
T.  C.  By.  Co.  V.  Bed  Cross  Stock  Farm,  91  Texas,  628,  45  S.  W.  Bep., 
375.)  But  appellee  contends  that  this  action  amounts  simply  to  a  mo- 
tion for  a  new  trial  in  the  original  cause,  and  as  in  that  cause  a  money 
judgment  was  rendered  against  appellant,  he  could  not  appeal  therefrom 
without  giving  bond;  and  further,  that  article  1375,  Bevised  Statutes, 
does  not  apply  to  judgments  of  justices  of  the  peace. 

We  disagree  with  appellee  as  to  both  of  the  above  contentions.  Arti- 
cles 1375,  1376,  1377  and  1378  of  the  Bevised  Statutes  provide  as  fol- 
lows: 

"Art.  1376. — In  cases  in  which  judgment  has  been  rendered  on  serv- 
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ice  of  process  by  publication,  where  the  defendant  has  not  appeared  in 
person,  or  by  an  attorney  of  his  own  selection,  a  new  trial  may  be  granted 
by  the  court  upon  the  application  of  the  defendant  for  good  cause  shown, 
supported  by  affidavit  filed  within  two  years  after  the  rendition  of  such 
judgment. 

"Art.  1376. — In  the  cases  mentioned  in  the  preceding  article  a  petition 
shall  be  filed  and  service  of  process  made  upon  the  parties  adversely  in- 
terested in  the  judgment  as  in  other  cases. 

"Art.  1377. — In  the  cases  mentioned  in  the  two  preceding  articles, 
process  on  such  judgment  shall  not  be  suspended,  unless  the  defendant 
or  party  applying  therefor  shall  give  bond,  with  two  or  more  good  and 
sufficient  sureties,  to  be  approved  by  the  clerk,  in  double  the  amount  of 
the  judgment,  or  value  of  the  property  adjudged,  payable  to  the  plain- 
tiff in  the  judgment,  conditioned  that  the  party  will  prosecute  his  peti- 
tion for  new  trial  to  effect,  and  will  perform  such  judgment  as  may  be 
rendered  by  the  court  should  its  decision  be  against  him. 

"Art.  1378. — ^Where,  in  such  case  as  is  mentioned  in  the  three  preced- 
ing articles,  property  has  been  sold  under  the  judgment  and  execution 
before  the  process  was  suspended,  the  defendant,  should  he  defeat  the 
plaintiff's  action,  shall  not  recover  the  property  so  sold,  but  shall  have 
judgment  against  the  plaintiff  in  the  judgment  for  the  proceeds  of  such 
sale/' 

These  articles  evidently  indicate  that  the  proceeding  provided  for  is 
separate  from,  and  not  a  part  of,  the  original  suit ;  and,  in  our  opinion, 
the  proper  practice  in  such  a  proceeding  is  the  same  as  in  suit  to  vacate 
a  judgment.  The  new  trial  contemplated  by  article  1375,  supra,  is  a 
trial  on  the  allegations  of  the  petition  for  new  trial  and  the  answer 
thereto,  and  in  this  new  proceeding  the  defendant  in  the  original  suit 
becomes  a  quasi  plaintiff.  The  burden  of  proof  rests  on  him,  and  he 
must  show  prima  facie  that  the  judgment  in  the  original  suit  was  wrong. 
(Keator  v.  Case,  31  S.  W.  Rep.,  1099;  O'Neil  v.  Brown,  61  Texas,  34; 
Taylor  v.  Fore,  42  Texas,  256.) 

In  the  case  of  Roller  v.  Wooldridge  (46  Texas,  485),  which  was  a 
suit  to  set  aside  a  judgment,  brought  after  the  expiration  of  the  term 
at  which  the  judgment  was  rendered,  the  court  say :  "If  Adams,  in  his 
petition,  had  stated  good  equitable  grounds  for  setting  aside  the  judg- 
ment, which  was  a  judgment  in  an  ordinary  action  at  law,  the  exceptions 
to  it  for  want  of  equity  should  have  been  overruled,  not  for  the  purpose 
of  granting  a  new  trial,  but  that  this  suit  in  equity,  as  an  original  pro- 
ceeding for  relief  against  a  judgment  at  law,  might  be  tried  as  any  other 
suit  seeking  equitable  relief.'* 

In  the  case  of  Overton  v.  Blum  (50  Texas,  423)  the  court  holds  that 
a  new  trial  is  never  in  fact  granted  after  the  adjournment  of  the  term 
of  the  court  at  which  the  judgment  was  rendered,  and  that,  when  a  judg- 
ment has  been  obtained  by  fraud,  accident  or  mistake,  and  without  any 
want  of  diligence  upon  the  part  of  the  party  against  whom  it  was  ren- 
dered, the  District  Court  may  grant  relief  by  reexamining  the  case  on 
its  merits,  and  granting  such  relief  as  equity  and  justice  may  demand. 

We  conclude  that  it  is  clear,  from  the  above  authorities,  that  a  proceed- 
ing under  article  1375,  Revised  Statutes,  supra,  to  set  aside  a  judgment 
rendered  on  service  of  citation  by  publication  in  the  District  or  County 
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Court,  should  be  tried  on  the  pleadings  of  the  parties  in  such  proceeding, 
separate  from  the  original  case ;  and  that  either  party  may  appeal  from 
the  judgment  in  such  action  or  proceeding,  and  that  the  method  of  ap- 
peal or  practice  on  such  appeal  will  be  controlled  by  the  judgment  ren- 
dered in  such  action  or  proceeding,  without  reference  to  the  judgment 
in  the  original  case. 

It  then  remains  for  us  to  determine  whether  said  article  1375  applies 
to  judgments  of  Justice^s  Courts  rendered  on  service  of  citation  by  publi- 
cation. There  is  no  aflBrmative  statutory  provision  authorizing  the  issu- 
ance of  citation  by  publication  by  justices  of  the  peace,  but  our  Supreme 
Court;  held,  in  Davis  v.  Eobinson  (70  Texas,  394),  that  under  article 
1602  of  the  Revised  Statutes,  which  is  as  follows:  "All  the  rules  gov- 
erning the  issuance  and  service  and  return  of  citations  issued  out  of  the 
District  and  County  Courts,  and  providing  for  acceptance  of  service  and 
entering  of  appearance,  shall,  except  where  otherwise  provided  by  law, 
govern  also  the  Justice's  court,  insofar  as  they  can  be  applied  to  the  pro- 
ceedings of  said  court/*  justices  of  the  peace  were  authorized  to  issue 
such  citation. 

Article  1607  of  the  Eevised  Statutes  provides  as  follows:  "The  first 
day  of  each  term  of  the  Justice's  Court,  after  the  return  of  process  duly 
served  in  any  cause,  shall  be  appearance  day ;  but,  where  the  service  was 
made  by  publication,  the  first  day  of  the  second  term  after  such  publica- 
tion shall  be  appearance  day."  And  ari:icle  1647,  Eevised  Statutes,  is 
as  follows :  "No  judgment,  other  than  a  judgment  by  confession,  shall  be 
rendered  by  a  justice  of  the  peace  against  any  party  who  has  not  entered 
an  appearance  or  accepted  or  waived  service,  unless  such  party  has  been 
cited,  either  personally  or  by  publication.'' 

It  is  clear,  from  the  above  statutory  provisions,  in  connection  with  the 
holding  of  the  Supreme  Court  in  the  case  of  Davis  v.  Eobinson,  supra, 
that  the  Legislature  has  given  justices  of  the  peace  authority  to  issue  cita- 
tion by  publication,  and  to  render  judgment  based  upon  service  obtained 
by  such  process.  And,  in  view  of  the  fact  that  adequate  provision  has 
been  made  for  setting  aside  judgments  of  the  District  and  County 
Couri:s  rendered  on  service  of  citation  by  publication,  for  good  cause 
shown,  within  two  years  after  the  rendition  of  such  judgnjent,  it  is  un- 
reasonable to  suppose  that  no  provision  of  a  similar  character  has  been 
provided  for  Justice's  Courts;  or  that  no  provision  has  been  made  mak- 
ing said  provision,  which  is  applicable  to  District  and  County  Courts, 
also  applicable  to  Justice's  Courts.  There  is  no  aflSrmative  statutory  pro- 
vision providing  a  specific  method  of  procedure  in  Justice's  Courts  to 
set  aside  such  judgments,  except  insofar  as  the  statute  providing  for  a 
new  trial,  which  is  limited  to  ten  days  after  the  rendition  of  the  judg- 
ment, may  be  applicable.  This  being  true,  manifestly  article  1677  of  the 
Eevised  Statutes  was  enacted  to  supply  the  absence  of  such  afiirmative 
provision.  That  article  is  as  follows :  "Whenever  the  mode  of  proceeding 
in  any  particular  case  or  matter  is  not  prescribed  by  the  provisions  of 
this  title,  or  of  some  other  law  or  title  specially  relating  thereto,  the  same 
shall  be  governed  by  the  provisions  of  the  title  relating  to  the  mode  of 
proceeding  in  the  District  and  County  Courts  in  civil  cases,  insofar  as 
the  same  are  applicable." 

We  are  of  opinion  that  this  article  authorized  this  action  to  be  brought 


300  Texas  Civil  Appeals  Bepobts,  Vol.  38.        IFebruary. 

in  the  Justice^s  Court,  and  tliat,  in  view  thereof,  article  1375  of  the  Re- 
vised Statutes  applies  to  Justice's  Courts.  A  justice  of  the  peace  is  au- 
thorized to  try  cases  involving  equitable  rights,  as  well  as  legal,  when  he 
has  jurisdiction  of  the  amount  in  controversy  and  there  are  no  features 
of  the  case  specially  giving  jurisdiction  to  another  court  (Crawford  v. 
Sandridge,  75  Texas,  383,  12  S.  W.  Rep.,  853;  Gibson  v.  Moore,  22 
Texas,  611.)  The  petition  of  appellant,  when  properly  construed,  only 
set  up  and  sought  an  adjudication  upon  matters  within  the  jurisdiction 
of  the  Justice's  Court. 

Without  repeating  or  discussing  in  detail  the  allegations  of  appeU 
lant's  second  amended  original  petition,  we  are  of  opinion  that  it  was  not 
obnoxious  to  the  exceptions  of  appellee  directed  against  it.  (Mussina  v. 
Moore,  13  Texas,  8;  Kitchen  v.  Crawford,  13  Texas,  516;  Snow  v. 
Hawpe,  22  Texas,  168;  Seguin  v.  Maverick,  24  Texas,  526;  Schleicher 
V.  Markward,  61  Texas,  99.) 

If  the  transcript  from  the  Justice's  Court  was  imperfect,  either  party 
could  have  secured  a  perfect  record  by  a  writ  of  certiorari  from  the 
County  Court  to  the  justice  of  the  peace. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  Remanded. 


Kate  L.  Gilbebt  et  al.  v.  Mrs.  Laura  Mansfield. 

Decided  Februaiy  15,  1906. 

1. — ^Pnblio  Land — Conflict  in  Surreys — Titled  Land — Constitution. 

Evidence  considered,  and  held  to  show  a  conflict  between  the  survey  under 
which  plaintiff  claims  and  an  earlier  railroad  survey,  the  title  to  certain  sectionp 
of  which  defendants  held,  such  conflict  being  conclusive  against  plaintiff's  righ'; 
to  recover,  insofar  as  her  claim  conflicts  with  that  of  defendants,  under  the  pro- 
visions of  article  14,  section  2,  of  the  State  Constitution,  prohibiting  the  loca- 
tion of  certificates  upon  any  land  titled  or  equitably  owned  under  color  of  title 
from  the  State. 

8. — Same— Titled  Land— Alternate  School  Sections. 

The  alternate  sections  set  apart  to  the  public  free  school  fund  were  titled 
lands  within  the  meaning  of  the  Constitution. 

8. — Trespass  to  Try  Title — Conflict  of  Sorreys — Costs — ^Disclaimer. 

Where  the  action  was  trespass  to  try  title  to  a  survey,  part  of  which  was 
in  conflict  with  a  prior  survey  by  virtue  of  which  defendants  claim,  the  taxar- 
tion  of  costs  against  defendants,  upon  judgment  going  against  them,  will  not 
be  disturbed  on  reversal  and  rendition  of  judgment  for  defendants  for  the  part 
of  the  land  in  conflict,  where  they  did  not  disclaim  as  to  so  much  of  the  land  as 
was  not  specifically  claimed  by  them. 

Appeal  from  the  District  Court  of  Bandera.  Tried  below  before  Hon. 
Clarence  Martin,  special  judge. 

Ellis  &  Love,  and  Charles  Montague,  for  appellants. — 1.  When  land 
is  patented  by  the  State,  such  land  is  segregated  from  the  public  domain, 
and  is  "titled*'  land,  and  is  "equitably  owned  under  color  of  title  from 
the  sovereignty  of  the  State  "  and  is  not  subject  to  subsequent  location 
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or  appropriation,  and  such  is  the  case  regardless  of  irregularities  in  the 
preliminary  steps  leading  up  to  the  issuance  of  the  patents.  Bryan  v. 
Shirley,  53  Texas,  448;  De  Court  v.  Sproul,  66  Texas,  369;  Texas  Con- 
stitution, art.  14,  sec.  2 ;  Winsor  v.  O'Connor,  69  Texas,  573 ;  Mason  v. 
Bussell,  1  Texas,  728;  Patrick  v.  Nance,  26  Texas,  300;  Franklin  v. 
Kessler,  26  Texas,  138 ;  Todd  v.  Fisher,  26  Texas,  240 ;  Wood  v.  Durrell, 
28  Texas,  436;  Faulk  v.  Sanderson,  89  Texas,  694;  Hoofnagle  v.  Ander- 
son, U.  S.  Rep.,  Law.  Ed.,  vol.  5,  p.  437;  Field  v.  Seabury,  U.  S.  Rep., 
Law.  Ed.,  vol.  15,  p.  654. 

2.  The  Constitution  requires  the  appropriation  of  the  public  domain 
to  be  evidenced  in  one  of  three  ways :  (a)  By  record  of  the  appropriation 
on  the  county  records;  (b)  by  record  of  the  appropriation  in  the  Gen- 
eral Land  Office,  or  (c)  by  occupation  by  the  owner,  or  by  someone  hold- 
ing for  him.  When  either  of  these  methods  is  complied  with,  the  r^ 
quired  evidence  is  furnished,  and  the  land  is  not  subject  to  subsequent 
location.  Constitution  of  Texas,  art.  14,  sec.  2 ;  Groesbeck  v.  Harris,  82 
Texas,  411;  Thomson  v.  Ford,  14  Texas  Civ.  App.,  34;  Bryan  v.  Shir- 
ley, 53  Texas,  460. 

J.  R.  Storms  and  W.  0.  Oamett,  for  appellee. — 1.  The  locating  and 
surveying  of  the  surveys  in  question,  in  Bandera  County,  by  L.  E.  Ed- 
wards, deputy  surveyor  of  Bexar  land  district,  Bandera  County  at  the 
time  being  an  organized  county,  and  a  separate  and  independent  land 
district,  with  a  duly  qualified  county  surveyor  of  her  own,  was  without 
authority  of  law,  illegal  and  void,  and  wholly  inoperative  to  segregate 
said  lands  covered  by  said  surveys  from  the  public  domain,  or  to  with- 
draw them  from  subsequent  location  or  appropriation.  Linn  v.  Scott, 
3  Texas,  67;  Cox  v.  Railway  Co.,  68  Texas,  226;  Duren  v.  Railway  Co., 
86  Texas,  290. 

2.  An  award  of  public  school  land  to  an  actual  settler  by  the  Com- 
missioner of  the  General  Land  Office,  under  the  settler's  application  to 
purchase  the  same,  does  not  constitute  such  title  or  color  of  title  as  will 
support  a  plea  of  the  statute  of  limitation  of  three  years.  Besson  v. 
Richards,  58  S.  W.  Rep.,  611. 

NEILL,  Associate  Justice. — ^The  appellee,  Laura  Mansfield,  brought 
this  suit  in  the  ordinary  form  of  trespass  to  try  title,  against  Kate  L. 
Gilbert,  Robert  Grigsby  and  Philip  Rinamer  (appellants),  and  Will 
Tom,  to  recover  possession  of  the  H.  T.  Sherwood  1,280-acre  survey  No. 
1531.3,  situated  in  the  western  part  of  Bandera  County. 

The  defendant  Gilbert  answered  specially  that  she  was  the  owner  of 
sections  37,  39  and  45  of  block  12,  Texas  Western  Narrow  Gauge  Railway 
Company  lands,  which  were  surveyed  for  said  railway  company  and  pat- 
ented to  the  company  on  May  the  3d,  1887 ;  that,  at  the  time  of  their 
survey,  location  and  issuance  of  patent,  they  were  supposed  to  be  in  Ed- 
wards County ;  that  the  field  notes  of  the  sections  returned  to  and  filed 
in  the  General  Land  Office  described  them  as  situated  in  Edwards 
County;  that  when  they  were  located,  surveyed  and  patented,  the  division 
line  between  Bandera  and  Edwards  Counties  had  not  been  surveyed,  and 
its  location  was  unknown;  that,  by  mistake,  the  surveys  were  described 
in  Edwards  County,  when,  in  fact,  each  is  in  Bandera  County,  and  in 
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conflict  with  the  Sherwood  survey  claimed  by  plaintiff.  She  then  alleged 
that  plaintiff's  claim  was  a  cloud  upon  her  title  to  said  surveys,  and 
asked  judgment  quieting  her  title  and  removing  such  cloud  therefrom. 

The  defendants  Grigsby  and  Rinamer  each  answered  specially,  claim- 
ing respectively  sections  43  and  44  in  block  12,  Texas  Western  Narrow 
Gauge  Ry.  Co.,  alleging  substantially  the  same  matters  plead  by  Kate  L. 
Gilbert,  and  prayed  for  the  same  affirmative  relief.  Each  also  plead  the 
three,  five  and  ten-years  statute  of  limitations  and  improvements  in  good 
faith.     The  defendant  Will  Tom  failed  to  answer. 

The  case  was  tried  without  a  jury,  and  judgment  was  rendered  in 
favor  of  plaintiff  against  all  the  defendants  for  the  land  sued  for,  from 
which  all  of  them,  except  Tom,  have  appealed. 

Conclusions  of  Fact, — It  is  agreed  by  the  parties  that  on  December  2, 

1881,  the  Commissioner  of  the  General  Land  Office  issued,  according  to 
law,  land  certificate  No.  1424  to  H.  T.  Sherwood  for  1,280  acres;  that 
on  December  the  24th,  1881,  Sherwood,  for  a  valuable  consideration,  as- 
signed said  certificate  to  H.  Hamilton,  who,  on  that  day,  filed  in  the 
surveyor's  office  in  Bandera  County  his  application,  in  due  form,  for  a 
survey  of  land,  the  description  of  which  is  practically  the  same  as  that 
of  the  land  sued  for,  by  virtue  of  said  certificate ;  that,  by  reason  of  such 
application,  the  county  surveyor  of  Bandera  County,  on  January  2,  1882, 
by  virtue  of  said  certificate,  surveyed  the  land  described  in  plaintiff^s  pe- 
tition for  Hamilton;  that  the  field  notes  of  such  survey  were  duly  certi- 
fied by  said  surveyor  and  recorded  in  his  office  in  Bandera  County,  and, 
with  the  certificate  and  accompanying  plat,  were,  on  the  20th  of  May, 

1882,  duly  filed  in  the  General  Land  Office  of  the  State  of  Texas;  and 
that  the  school  alternate  of  such  survey  was  properly  made. 

That  Mrs.  Laura  Mansfield,  plaintiff  in  this  case,  is,  by  a  regular  chain 
of  transfer  and  devise,  the  owner  of  the  H.  Hamilton  title  to  the  survey 
of  land  made  by  virtue  of  said  certificate,  which  survey  lies  wholly 
within  Bandera  County. 

That  the  Texas  Western  Narrow  Gauge  Railway  Company  surveys 
were  made  in  1877,  by  the  deputy  surveyor  of  Bexar  land  district;  that 
Bandera  County  was  then  an  organized  county,  and  a  separate  land  dis- 
trict then  and  on  January  the  2d,  1882,  when  the  Sherwood  survey 
was  located,  having  a  duly  elected  county  surveyor,  separate  and  apart 
from  Bexar  land  district ;  that  no  one  was  on  the  land,  nor  improvements 
thereon,  nor  any  evidence  whatever  in  or  on  any  of  the  county  records  of 
Bandera  of  a  prior  appropriation  of  the  land  by  the  Texas  Western  Nar- 
row Gauge  Railway  Company  surveys  when  the  Sherwood  location  was 
made. 

That  the  field  notes  of  survey  No.  50,  block  12,  Texas  Western  Narrow 
Gauge  Railway  Company  surveys  tie  said  survey  to  survey  No.  49;  that 
survey  45  is  tied  to  survey  44,  and  44  to  43,  43  to  42,  39  to  38,  and  39 
to  36;  that  surveys  Nos.  37,  39,  43  and  45  of  Texas  Western  Narrow 
Gauge  Railway  Company  surveys,  claimed  by  defendants  in  their  re- 
spective answers,  are  each  of  block  No.  12,  located  for  the  Texas  West- 
ern Narrow  Gauge  Railway  Company  by  virtue  of  valid  land  certificate 
duly  issued  by  the  Commissioner  of  the  General  Land  Office ;  that  survey 
t4,  claimed  by  defendant  Rinamer,  is  the  atternate  survey  of  No.  43. 

That  all  of  said  surveys  Nos.  37,  39,  43  and  45  were  located  and  sur- 
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veyed  on  the  17th  of  January,  1877,  by  L.  E.  Edwards,  deputy  surveyor 
of  Bexar  land  district,  Edwards  County  at  that  time  being  a  part  of  said 
district ;  that  the  field  notes  of  said  surveys  were  returned  to  and  filed  in 
the  General  Land  OflBce  on  January  the  19th,  1877,  and  they  recited 
that  said  land  was  located  in  Edwards  County,  Texas;  that  on  May  the 
3d,  1887,  patents  to  surveys  Nos.  37,  39,  43  and  45  were  issued  by  the 
State  of  Texas  to  the  Texas  Western  Narrow  Gauge  Railway  Company, 
the  patents  describing  the  lands  as  located  in  Edwards  County  and  by 
the  field  notes  filed  in  the  General  Land  Office. 

That  defendant  Kate  L.  Gilbert  is  the  owner,  by  a  regular  chain  of 
transfers,  of  the  Texas  Western  Narrow  Gauge  Railway  Company  sur- 
veys Nos.  37,  39  and  45,  and  all  of  survey  No.  43  not  claimed  by  de- 
fendant Grigsby;  that  R.  Grigsby  is  the  owner,  by  a  regular  chain  of 
transfers,  of  the  Texas  Western  Narrow  Gauge  Railway  Company  title 
to  213.3  acres  of  survey  43,  as  described  in  his  answer;  that  section  No. 
44,  Texas  Western  Narrow  Gauge  Railway  Co.,  was  duly  classified  as 
public  free  school  lands,  situated  in  Bandera  County,  under  the  laws  of 
1883,  by  the  Commissioner  of  the  General  Land  Office,  and  placed  upon 
the  market,  and  was  subsequently  reclassified  under  the  law  of  1895,  and 
again  placed  upon  the  market,  and  was  purchased  by  defendant  Rinamer 
as  an  actual  settler  in  1897 ;  that  since  said  purchase  Rinamer  has  con- 
tinuously resided  on  the  land  and  made  all  payments  due  thereon.  The 
county  line  dividing  Bandera  from  Edwards  County  was  surveyed  in 
1884. 

The  facts  thus  far  stated  were  agreed  upon  by  the  parties.  The  dis- 
puted question  of  fact  is,  whether  the  lands  claimed  by  defendants  lay 
within  the  boundaries  of  the  Sherwood  survey.  The  trial  judge  held  tha 
evidence  insufficient  to  prove  the  affirmative  of  this  issue.  On  the  con- 
trary, we  believe  that  it  is  established  by  the  uncontradicted  testimony. 
TJpon  this  issue  W.  R.  Fletcher  testified:  "I  am  county  surveyor  of 
Bandera  County.  I  surveyed  the  H.  T.  Sherwood  survey.  ...  In 
making  my  survey  of  the  H.  T.  Sherwood  survey  of  land^  I  found  con- 
flicts with  it.  I  found  certain  surveys  of  block  12,  Texas  Western  Nar- 
row Gauge  Railway  Company  survey,  conflicted  with  the  Sherwood  sur- 
vey as  follows:  Survey  No.  37  conflicted  to  the  extent  of  124.3  acres, 
survey  No.  38  conflicted  with  it  to  the  extent  of  37.7  acres,  survey  No. 
43  to  the  extent  of  211.6  acres,  survey  No.  44  to  the  extent  of  292.5  acres, 
survey  No.  45  to  the  extent  of  5.3  acres.  In  making  the  survey  of  the 
Texas  Western  Narrow  Gauge  Railway  Company  surveys  I  started  at 
the  southeast  corner  of  survey  No.  20,  the  southwest  comer  of  survey  21, 
block  12,  Texas  Western  Narrow  Gauge  Railway  Company  surveys,  at 
which  corner  I  found  a  marked  corner.  I  had  the  field  notes  calling  for 
and  describing  this  corner,  and  I  identified  it  by  the  calls  for  the  bearing 
tree,  a  live  oak,  which  I  think  was  47  feet  distant.  I  found  a  stake  for 
the  corner.  From  that  corner  I  first  ran  one  mile  north,  then  I  ran  one 
mile  east,  then  I  ran  three  miles  north  to  the  northwest  corner  of  survey 
No.  37,  Texas  Western  Narrow  Gauge  Railway  Company  lands.  Prom 
thence  I  ran  the  four  lines — ran  around  survey  37.  I  then  ran  the  four 
lines  of  survey  38 ;  then  the  four  lines  of  39  in  same  way.  From  the 
southwest  comer  of  survey  43  I  ran  its  four  lines.  From  the  southwest 
comer  of  survey  44  I  ran  the  four  lines  of  that  survey.    Also  from  tbo 
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southwest  corner  of  survey  45  I  ran  the  four  lines  of  that  survey.  Be- 
ginning at  the  southeast  corner  of  survey  No.  20,  as  stated,  I  ran  one 
mile  north,  then  I  ran  one  mile  east;  this  brought  me  to  the  southwest 
comer  of  survey  No.  39.  I  then  ran  three  miles  north ;  this  brought  me 
to  the  northwest  comer  of  survey  No.  37.  I  then  ran  around  37  and 
tied  the  remaining  surveys  to  it  and  to  each  respectively."  The  witness 
was  then  shown  the  attached  plat  and  testified :  '^I  identify  this  plat  as 
the  one  I  made  from  my  survey  of  the  lands  mentioned.  It  is  a  correct 
plat  according  to  my  survey.'* 

If,  as  Fletcher  testified,  he,  in  making  this  survey,  began  at  the  south- 
east comer  of  survey  20,  in  block  12,  Texas  Western  Narrow  Gauge 
Railway  Company  lands,  and  made  the  survey  as  he  said  he  did,  then 
there  can  be  no  question  as  to  the  conflict  between  th©'  surveys  claimed 
by  the  defendants,  and  the  Sherwood  survey  claimed  by  the  plaintiff 
being  as  testified  by  him  and  shown  by  his  plat  of  the  survey.  In  his 
conclusions  of  fact  the  trial  judge  found  that  Fletcher,  in  making  the 
survey,  started  at  what  he  supposed  the  southeast  corner  of  survey  No. 
20,  Texas  Western  Narrow  Gauge  Railway  Company  land,  block  No.  12, 
but  he  found  that  the  corner  "was  not  well  established  or  sufiiciently 
identified  as  the  tme  southeast  comer  of  survey  No.  20.'*  There  is  no 
testimony  in  the  record  upon  which  to  base  this  finding,  nor  that  tends 
to  contradict  the  testimony  of  Fletcher,  that  he  found  that  comer  and 
identified  it  by  the  field  notes  which  he  had  with  him  of  the  survey, 
which  called  for  and  described  the  corner  just  as  he  found  it.  Hence, 
we  have  found  that  there  is  a  conflict  between  the  surveys  claimed  by 
defendants  and  the  one  sued  for  by  the  plaintiff. 

Cor^clusions  of  Law. — The  fact  of  conflict  of  the  survey  claimed  by. 
plaintiff  with  those  claimed  by  defendants,  when  taken  in  connection 
with  the  agreed  facts,  is,  in  view  of  article  14,  section  2  of  the  Constitu- 
tion, and  the  construction  given  it  by  our  courts  of  last  resort,  conclusive 
against  plaintiff^s  rights  to  recover  any  of  the  land  claimed  by  defendants 
in  conflict  with  that  claimed  by  her.  For  it  can  not  be  questioned  that 
the  railroad  surveys  in  block  12,  as  well  as  the  alternate  sections,  are 
"titled  lands,**  within  the  purview  [of]  the  article  and  section  of  the 
Constitution  cited.  (Texas  &  N.  0.  Ry.  Co.  v.  Barber,  31  Texas  Civ. 
App.,  84,  71  S.  W.  Rep.,  393;  Mills  v.  Needham,  67  S.  W.  Rep.,  1097; 
Adams  v.  Houston  &  T.  C.  Ry.  Co.,  70  Texas,  252 ;  Winsor  v.  O'Connor, 
69  Texas,  671 ;  Massey  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  7  Texas  Civ. 
App.,  660,  27  S.  W.  Rep.,  208;  Wright  v.  Nelson,  46  S.  W.  Rep.,  261; 
Ely  V.  State,  84  S.  W.  Rep.,  607. 

The  case  of  Texas  &  N.  0.  Ry.  Co.  v.  Barber,  supra,  bears  a  striking 
analogy  to  this  case.  There  the  railway  company  sued  Barber  to  recover 
640  acres  of  survey  No.  1,  originally  located  in  Liberty  County.  The 
defendant,  by  special  plea,  set  up  title  to  574  acres  of  the  survey  located 
in  Chambers  County  by  virtue  of  a  certificate  issued  to  heirs  of  T.  M. 
Blake.  The  574  acres  was  in  conflict  with  and  wholly  covered  by  survey 
No.  1,  Neither  the  defendant  nor  his  vendors  who  located  the  land  had 
any  actual  notice  of  the  appropriation  of  the  same  by  the  plaintiff,  or  of 
the  patent  to  it.  A  sketch  of  the  map  of  Chambers  County  in  the  Land 
Ofiice,  at  the  time  of  the  location  and  patent  of  the  574  acres  to  the  heirs 
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of  T.  M.  Blake^  shows  the  land  included  in  the  patent  was  vacant.  The 
surveyor's  records  of  Chambers  County  did  not  show  that  any  survey  had 
ever  been  made  or  any  field  notes  recorded  of  the  land  described  in  the 
plaintiff's  petition,  and  a  map  made  and  drawn  by  the  county  surveyor 
and  used  in  his  office  at  that  time  did  not  show  such  location. 

The  court  held :  "There  can  be  no  doubt  about  the  identification  of  the 
land  described  in  the  patent  of  the  Texas  &  New  Orleans  Railroad,  not- 
withstanding the  misrecital  in  the  description  contained  in  the  patent 
that  the  land  was  situated  in  Liberty  County.  The  issuance  of  the  pat- 
ent was  a  grant  of  the  land  to  the  Texas  &  New  Orleans  Railroad.  (El- 
liott's Adm'r  v.  Mitchell,  47  Texas,  448.)  At  the  time  of  the  patent  to 
the  heirs  of  T.  M.  Blake  the  land  covered  by  it  was  titled  land,  of  which 
there  was  evidence  in  the  General  Land  Office.  The  defendant  was  bound 
to  take  notice  of  the  records  of  the  Land  Office,  which  showed  that  the 
land  was  titled  land  within  the  meaning  of  the  Constitution.  The  pat- 
ent to  the  heirs  of  Blake  is  void,  and  the  defendant  acquired  no  title  to 
the  land  which  it  undertook  to  grant.     (Const.,  art.  14,  sec.  2.)" 

As  to  the  lands  involved  in  this  case  which  are  claimed  by  defendants 
under  the  Texas  Western  Narrow  Gauge  Railway  Company,  the  facts  in 
the  case  cited  were  more  favorable  to  the  validity  [of]  defendants'  title 
under  the  location  by  virtue  of  the  Blake  certificate  than  the  evidence 
relied  on  by  plaintiff  to  sustain  her  title  by  virtue  of  the  location  of  the 
Sherwood  certificate,  for,  in  that  case,  the  land  was  patented  to  the 
Blake  heirs,  and  in  this  there  is  no  patent  to  the  land  claimed  by  plain- 
tiff, but  the  surveys  claimed  by  defendants  in  this  case  were  patented, 
and  that,  too,  before  the  Sherwood  certificate  was  located.  To  say  the 
least  of  it,  these  patents  constituted  the  sections  claimed  by  defendants, 
"titled  lands"  within  the  meaning  of  the  Constitution,  and  withdrew 
them  from  location  and  appropriation  as  public  domain,  thus  rendering 
the  location  of  the  Sherwood  certificate,  under  which  plaintiff  claims, 
insofar  as  it  conflicts  with  the  lands  claimed  by  defendants,  absolutely 
void. 

The  case  of  Mills  v.  Needham,  supra,  is,  as  to  the  alternate  section 
claimed  by  defendant,  Rinamer,  equally  conclusive  against  plaintiff's 
right  to  recover  any  of  the  Sherwood  survey  in  conflict  with  that  section. 
As  is  said  in  that  case,  "when,  by  the  location  and  survey,  it  was  separated 
from  the  unappropriated  public  lands,  it  was,  perforce  of  the  Constitu- 
tion, set  apart  and  appropriated  for  the  support  of  the  public  schools; 
and,  when  so  appropriated,  it  was  consecrated  to  such  use,  and  could  not, 
by  any  officer  of  the  State  or  its  Legislature,  be  diverted  therefrom." 

Therefore,  the  judgment  of  the  District  Court  will,  insofar  as  it  af- 
fects any  of  the  lands  claimed  by  appellants  with  which  the  Sherwood 
survey  is  in  conflict,  be  set  aside,  and  judgment  here  rendered  that,  as  to 
such  lands,  plaintiff  take  nothing  by  her  suit.  In  no  other  respect  will 
the  judgment  of  the  District  Court  be  disturbed,  the  costs  in  the  court 
below  being,  as  it  was  there  adjudged  against  defendants  because  none 
of  them  disclaimed  as  to  so  much  of  the  land  sued  for  as  was  not  spe- 
cifically claimed  by  them  respectively. 

Affirmed  in  Part;  Reversed  and  Rendered  in  Part. 

"Writ  of  error  refused. 

Vol.  XXXVIII.  Civil— 20. 
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Henry  Watzlavzick  v.  D.  &  A.  Oppenheimer  et  al. 

Decided  February  15,  1905. 

1. — Judgment  on  Note — ^Appeal — Damages  for  Belay. 

In  an  action  on  a  note,  it  appeared  that  it  was  given  for  a  valuable  con- 
sideration, without  fraud  or  misrepresentation  on  the  part  of  the  payee,  and  was 
indorsed  to  plaintiffs  as  collateral  security  for  a  debt  of  less  amount,  the  re- 
mainder being  assigned  by  the  indorser  to  intervener  to  secure  an  indebtedness 
due  him.  Judgment  was  for  plaintiffs,  against  the  maker  and  indorser,  for  the 
amount  of  their  note,  with  interest  and  attorney  fees,  and  for  intervener  for 
the  romainder,  and  execution  was  awarded  each  separately.  The  maker  fur- 
nished supersedeas  bond,  and,  on  the  appeal,  the  validity  of  plaintiff's  judg- 
ment was  not  questioned,  but  the  only  objections  urged  were  to  the  judgment 
in  favor  of  intervener  and  the  refusal  to  render  judgment  in  favor  of  the  maker 
against  the  indorser  (payee)  on  his  cross-plea  of,  fraud  in  the  procurement. 
Held,  that  the  joinder  of  plaintiffs  in  the  appeal  was  merely  to  delay  them  in 
the  collection  of  their  judgment,  for  which,  judgment  being  afl^med,  ten  per- 
cent  damages  as  to  the  portion  in  favor  of  plaintiffs  will  t)e  added. 

8. — ^Assignment!  of  Error — Enles  of  Court. 

Under  rules  24  and  25  for  Courts  of  Civil  Appeals,  assignments  of  error 
objecting  that  the  judgment  allowed  a  recovery  in  favor  of  an  intervener,  in  an 
action  on  a  note,  for  the  amount  of  his  claim,  and  refused  a  recovery  in  favor 
of  the  maker  against  the  payee,  who  indorsed  it  to  plaintiffs,  without  more  spe- 
cifically showing  wherein  there  was  error,  are  too  general  to  be  considered. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

C  L.  Bass,  for  appellant. 

Shook  &  Van  der  Hoeven,  for  appellees  Kaufman  and  D.  &  A.  Oppen- 
heimer.— 1.  Appellant's  assignments  of  error  are  not  entitled  to  con- 
sideration because  they  do  not  distinctly  specify  the  error  relied  on. 
Eev.  Stats.,  art.  1018;  Bules  24,  25  and  26,  for  Courts  of  Civil  Appeals, 
94  Texas,  659;  Cartmell  v.  Gammage,  64  S.  W.  Rep.,  315,  316;  Wetz 
V.  Wetz,  66  S.  W.  Rep.,  869,  870;  Laux  v.  Laux,  19  Texas  Civ.  App., 
693,  694;  Yarborough  v.  De  Martin,  67  S.  W.  Rep.,  177;  Williams  v. 
Yoe,  22  Texas  Civ.  App.,  446,  447;  Liner  v.  Land  Mortgage  Co.,  68  S. 
W.  Rep.,  311,  314;  Cline  v.  Hackbarth,  30  Texas  Civ.  App.,  591,  594; 
City  of  Palestine  v.  Addington,  75  S.  W.  Rep.,  322;  Mood  v.  Hahn,  25 
Texas  Civ.  App.,  474,  475;  Land  Co.  v.  McClelland,  86  Texas,  179,  189; 
Mynders  v.  Ralston,  68  Texas,  498,  499 ;  Land  Co.  v.  Chisholm,  71  Texas, 
523,  528;  Legion  of  Honor  v.  Rowell,  78  Texas,  677;  Douglass  v.  Dun- 
can, 66  Texas,  122,  123. 

2.  So  conclusively  do  the  former  decisions  of  Texas  settle  the  law 
as  applicable  to  cases  of  this  character,  and  so  plainly  does  it  appear  that 
the  judgment  of  the  court  below  in  this  case  is  in  exact  conformity  with 
those  decisions,  that  we  can  not  but  believe  that  this  appeal  was  taken 
simply  for  delay,  insofar  as  concerns  these  appellees,  D.  &  A.  Oppen- 
heimer. Art.  1024,  Rev.  Stats. ;  Rule  43,  Courts  of  Civil  Appeals,  94 
Texas,  662;  Broocks  v.  Masterson,  82  S.  W.  Rep.,  822;  White  v.  Dienger, 
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25  S.  W.  Rep.,  666;  Graves  v.  Cameron,  77  Texas,  273,  276;  Marx  v. 
Brown,  42  Texas,  111,  112;  Brown  v.  Hancock,  13  Texas,  21,  22. 

David  W.  Stafford,  for  appellees  Benjamin  Dubinski  and  Dubinski 
Electric  Works. 

FLY,  Associate  Justice. — ^D.  &  A.  Oppenheimer  instituted  this  suit 
against  Henry  Watzlavzick,  Benjamin  Dubinski  and  the  Dubinski  Elec- 
tric Works,  on  a  promissory  note  for  $2,000,  dated  November  13,  1902, 
payable  six  months  after  date,  said  note  having  been  executed  by  Henr}- 
Watzlavzick  to  Benjamin  Dubinski,  and  having  been  endorsed  by  Du- 
binski to  the  Dubinski  Electric  Works,  and  by  the  latter  endorsed  to  D. 
&  A.  Oppenheimer.  Louis  Kaufman  intervened  in  the  suit,  alleging 
that  the  note  sued  on  had  been  transferred  to  D.  &  A.  Oppenheimer  as 
collateral  security  for  a  debt  of  about  $1,200  due  by  Dubingki  and  Du- 
binski Electric  Works  to  them,  and  that  on  May  12,  1903,  Benjamin 
Dubinski  had  assigned  to  intervener  his  remaining  interest  of  $800  in 
said  note.  A  trial  by  the  court  resulted  in  a  judgment  in  favor  of  D.  & 
A.  Oppenheimer  and  Kaufman  in  the  sum  of  $2,000,  with  interest  and 
attorneys*  fees  as  against  appellant,  it  being  recited  that  out  of  said  sum 
D.  &  A.  Oppenheimer  were  entitled  to  $1,368,  and  Kaufman  was  entitled 
to  the  remainder,  $1,114.65;  and  in  favor  of  D.  &  A.  Oppenheimer  as 
against  appellees,  Dubinski  and  the  Dubinski  Electric  Works  for  $1,368, 
and  in  favor  of  Kaufman  for  $1,114.68  as  against  the  same  parties.  The 
judgment  also  protected  the  indorsersas  against  appellant. 

Appellant  in  his  answer  set  up  that  Dubinski  by  fraud  and  misrepre- 
sentation had  induced  him  to  sign  the  note  and  that  there  was  no  con- 
sideration for  the  same  and  that  D.  &  A.  Oppenheimer  and  Kaufman 
were  not  innocent  purchasers  of  the  note  for  value  without  notice.  In 
the  alternative  he  prayed  for  judgment  against  Dubinski  for  any  sum 
that  might  be  recovered  on  the  note.  This  was  denied  him  by  the 
judgment. 

We  find  from  the  facts  in  the  record  that  appellant  executed  the  note 
for  $2,000  to  Benjamin  Dubinski  for  a  one-fourth  interest  in  a  patent 
for  a  certain  alarm  clock,  known  as  the  "Electric  Program  Clock,*'  and 
certain  personal  property  connected  therewith,  that  the  patent  and  prop- 
erty were  actually  worth  from  $8,000  to  $10,000  and  that  no  fraud  or 
misrepresentations  were  used  by  Dubinski  to  induce  appellant  to  execute 
the  note.  We  further  find  that  the  note  was  endorsed  on  the  day  it  was 
executed  by  Benjamin  Dubinski  to  Dubinski  Electric  Works  and  by  it 
immediately  endorsed  to  D.  ft  A.  Oppenheimer  before  maturity,  and 
the  same  placed  with  said  D.  ft  A.  Oppenheimer  as  collateral  to  secure 
a  debt  for  $500  due  by  Dubinski  to  D.  ft  A.  Oppenheimer  and  a  note 
given  at  the  same  time  by  Dubinski  to  them  for  $600.  At  the  same  time 
tfiat  the  latter  note  was  executed  the  payment  of  the  first  was  extended 
by  D.  ft  A.  Oppenheimer  so  as  to  fall  due  on  same  date  as  the  $600 
note.  On  May  12,  1903,  before  the  note  for  $2,000  given  by  appellant 
was  due,  Dubinski  gave  a  written  transfer  to  Kaufman  of  the  surplus 
of  said  note  that  might  remain  due  after  the  debt  due  D.  ft  A.  Oppen- 
heimer was  paid,  to  secure  a  debt  that  had  been  due  by  Dubinski  to 
Kaufman  for  several  months.    If  there  had  been  any  fraud  in  procuring 
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the  execution  of  the  note  by  appellant,  or  if  there  had  been  a  lack 
of  consideration,  neither  D.  &  A.  Oppenheimer  nor  Kaufman  knew  it 
at  time  of  the  assignment  of  the  note,  nor  until  after  the  note  became 
due. 
The  three  assignments  of  error  contained  in  the  brief  are  as  follows : 

1.  "The  court  erred  in  rendering  a  judgment  in  favor  of  intervener, 
Kaufman,  to  the  effect  that  he  is  entitled  to  recover  $1,114.65,  with  8 
percent  interest  thereon  against  defendant,  Watzlavzick.*^ 

2.  "The  court  erred  in  rendering  a  judgment  against  the  defendant, 
Watzlavzick,  to  the  effect  that  he  take  nothing  on  his  cross-action  against 
defendant,  Benjamin  Dubinski." 

3.  "The  court  erred  in  rendering  a  judgment  against  the  defendant, 
Watzlavzick,  to  the  effect  that  he  take  nothing  in  his  cross-action  against 
the  defendant,  the  Dubinski  Electric  Works.** 

The  whole  record  would  have  to  be  consulted  in  order  to  reach  the 
points  aimed  at  in  the  assignments  of  error.  Rule  25  for  the  Courts 
of  Civil  Appeals  is  as  follows :  "To  be  a  distinct  specification,  it  must 
point  out  that  part  of  the  proceedings  contained  in  the  record  in  which 
the  error  is  complained  of,  in  a  particular  manner,  so  as  to  identify  it, 
whether  it  be  the  rulings  of  the  court  upon  a  motion,  or  upon  any 
particular  part  of  the  pleadings,  or  upon  the  admission  or  the  rejection 
of  evidence,  or  upon  any  other  matter  relating  to  the  cause  or  its  trial,  or 
the  portion  of  the  charge  given  or  refused,  the  fact  or  facts  in  issue  which 
the  evidence  was  incompetent  or  insuflScient  to  prove,  the  insufficiency 
of  the  verdict  or  finding  of  the  jury,  if  special,  and  the  particular  matter 
in  which  the  judgment  is  erroneous  or  illegal  with  such  reasonable  cer- 
tainty as  may  be  practicable,  in  a  succinct  and  clear  statement,  consider- 
ing the  matter  referred  to.'*  The  kind  of  assignments  of  error  found 
in  the  brief  of  appellant  has  often  been  condemned  and  not  considered 
by  Appellate  Courts,  because  obnoxious  to  the  requirements  of  the  fore- 
going rule  as  well  as  those  of  rule  24.  (Douglass  v.  Duncan,  66  Texas, 
122;  Mynders  v.  Ralston,  68  Texas,  498;  Palls  L.  &  C.  Co.  v.  Chisholm, 
71  Texas,  623;  American  Legion  of  Honor  v.  Howell,  78  Texas,  677; 
Cartmell  v.  Gammage,  64  S.  W.  Rep.,  315;  Liner  v.  Land  Mortgage 
Co.,  29  Texas  Civ.  App.,  187,  68  S.  W.  Rep.,  311.) 

It  is  true  that  in  Land  Co.  v.  McClelland  (86  Texas,  179)  it  was 
held  that  an  assignment  to  the  effect  that  the  court  erred  in  giving  a 
certain  charge,  without  giving  reasons  therefor,  was  sufficient,  but  the 
reasoning  employed  as  to  the  assignments  attacking  certain  paragraphs 
of  a  charge  will  not  apply  to  one  that  either  seeks  to  raise  the  question 
as  to  the  sufficiency  of  evidence  to  sustain  a  judgment  or  to  attack  the 
law  as  applied  by  the  court  to  the  facts  without  in  any  manner  desig- 
nating the  error.  In  discussing  the  question  of  the  sufficiency  of  as- 
signments to  present  errors  in  a  charge  none  of  the  decisions  of  the 
Supreme  Court  herein  cited  is  referred  to  and  it  is  clear  that  it  was  not 
thought  there  was  any  conflict  between  that  and  the  former  opinions 
as  the  decisions  bearing  on  the  subject  of  charge  were  reviewed.  We 
take  it,  therefore,  that  they  have  not  been  disturbed  by  any  later  de- 
cision, as  more  fully  appears  from  the  refusal  of  writs  in  the  cases  from 
Courts  of  Civil  Appeals,  wherein  similar  assignments  of  error  to  those 
herein  copied  have  not  been  considered  by  the  courts. 
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While  the  assignments  of  error  are  so  faulty  as  not  to  demand  notice, 
our  conclusions  of  fact  effectually  dispose  of  them  and  show  that  the 
judgment  was  properly  rendered,  according  to  law  and  facts. 

There  are  no  assignments  of  error  that  even  attempt  to  question  the 
validity  of  the  judgment  as  to  D.  &  A.  Oppenheimer,  but  the  suggestion 
of  delay  opens  up  the  record  as  to  them  for  scrutiny  as  to  any  error  that 
might  have  occurred  in  the  trial  of  the  cause  in  connection  with  their 
judgment.  A  close  inspection  of  the  record  fails  to  disclose  any  error. 
D.  &  A.  Oppenheimer  were  bona  fide  purchasers  for  value  of  the  note 
given  by  appellant,  without  notice  of  any  fraud  or  misrepresentation 
inducing  its  execution,  or  that  its  consideration  had  failed.  (Prouty 
V.  Musquiz,  94  Texas,  87 ;  Brown  v.  Thompson,  79  Texas,  58 ;  Kauffman 
V.  Robey,  60  Texas,  308.) 

In  this  case  a  judgment  was  rendered  for  a  certain  sum  in  favor  of 
D.  &  A.  Oppenheimer  and  an  execution  awarded  them,  separate  and 
distinct  from  the  execution  awarded  Kaufman.  The  first  named  par- 
ties could  have  collected  their  money  long  since  if  they  had  not  been 
prevented  by  the  supersedeas  bond  given  by  appellant  which  effectually 
tied  them  up  in  an  appeal  in  which  no  complaint  is  raised  against  their 
judgment,  or  objection  urged  to  its  validity.  Appellant  could  have  had 
the  judgment  in  favor  of  Kaufman  reviewed,  without  interfering  with 
the  judgment  of  D.  &  A.  Oppenheimer  and  it  is  clear  that  he  has  im- 
peded them  in  the  collection  of  their  judgment  merely  for  delay. 

The  judgment  of  the  District  Court  will  be  affirmed,  with  10  percent 
damages  on  that  portion  of  it  in  favor  of  D.  &  A.  Oppenheimer  upon 
a  suggestion  of  delay  on  their  part. 

Afflrmed. 

Writ  of  error  refused. 


C.  H.  Price  v.  St.  IjOuis  Southwestern  Railway  Company  op  Texas. 

Decided  February  15,  1905. 

1. — Oharge— Vndne  Prominenoe. 

Where  both  parties  asked  special  instructions  explanatory  of  an  issue  pre- 
sented in  the  main  charge,  and  both  were  given,  the  appellant  can  not  com- 
plain that  undue  prominence  by  repetition  was  given  to  the  issue  by  the  giving 
of  the  charge  requested  by  appellee. 

2. — Same— Invited  Error. 

A  party  can  not  complain  of  error  in  a  charge  given  at  its  request. 

8.— AMumed  Eisk— Pleading  Eaising  Isine. 

Allegations  in  defendant's  answer  that  plaintiff  knew,  at  the  time  he  en- 
tered defendant's  service,  and  at  the  time  of  the  accident,  that  the  great  and 
unusual  rainfall  which  had  prevailed  had  rendered  the  black,  waxy  soil  of  the 
roadbed  soft,  and  that  the  road  was  liable  to  get  out  of  line,  were  sufficient  to 
support  a  charge  upon  assumed  risks  of  which  he  had  knowledge. 

4. — Bftme— Ime  not  Kaised  by  Evidence-— Harmlesi  Error. 

Though  possibly  the  evidence  was  not  sufficient  to  raise  the  issue  of  as- 
sumption of  known  risks,  or  of  risks  ordinarily  incident  to  the  employment, 
and  to  justify  a  charge  thereon,  a  verdict  for  defendant,  found  under  an  in- 
struction on  assumed  risk,  which  told  the  jury  to  find  for  defendant  only  in 
the  event  the  adcident  was  not  the  result  of  any  negligence  on  the  part  of  de- 
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fendant,  will  not  be  disturbed,  since  it  could  have  been  found  only  in  the  event 
defendant  was  not  guilty  of  negligence,  in  which  case  a  verdict  in  its  favor  was 
inevitable. 

5. — Pleading  and  Evidence— Negligence. 

There  was  no  error  in  excluding  evidence  by  which,  as  explained  by  the  bill 
of  exceptions,  it  was  sought  to  show  that  where  there  are  bad  places  in  the 
track  it  is  the  duty  of  the  railway  company  to  notify  its  employes,  and  that 
those  operating  the  train  on  which  plaintiff  was  employed  as  brakeman,  when 
injured,  were  not  notified  of  the  dangerous  condition  of  the  track,  where  the 
petition  set  forth  specifically  the  grounds  of  negligence  relied  on,  and  this  is  not 
one  of  them. 

Error  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

J,  R,  Norton  and  James  Roidledge,  for  plaintiff  in  error. — 1.  It  was 
reversible  error  for  the  trial  court  to  give  to  the  jury  defendants  first 
requested  instruction,  it  being  but  a  mere  reiteration  of  the  court's  in- 
struction to  the  jury  as  contained  in  the  third  paragraph  of  the  general 
charge  previously  given,  and,  so,  unduly  emphasizing,  by  reason  of  such 
reiteration,  matter  already  covered  by  the  main  charge.  Highland  v. 
Houston,  etc.,  65  S.  W.  Rep.,  650;  Galveston,  etc.,  Ry.  Co.  v.  Duelm,  24 
S.  W.  Rep.,  337;  Galveston,  etc.,  Ry.  v.  Bohan,  47  S.  W.  Rep.,  1050; 
Gulf,  etc.,  Ry.  v.  Dunlap,  26  S.  W.  Rep.,  656 ;  San  Antonio  Ry.  v.  Hard- 
ing, 11  Texas  Civ.  App.,  502,  33  S.  W.  Rep.,  373;  Texas,  etc.,  Ry.  v. 
Overholser,  76  Texas,  458. 

2.  It  was  error  to  give  defendant's  third  special  charge,  as  to  assumed 
risks,  because  it  was  not  supported  by  any  pleading.  Ft.  Worth,  etc., 
Ry.  V.  Wilson,  24  S.  W.  Rep.,  686,  and  citations;  Railwav  Co.  v.  Mc- 
Namara,  59  Texas,  257,  258;  Texas,  etc.,  Ry.  v.  McGrill,  40  S.  W.  Rep., 
188;  Gulf,  etc.,  Ry.  v.  Moore,  68  S.  W.  Rep.,  560,  561;  Texas  &  P. 
Ry.  V.  McCoy,  44  S.  W.  Rep.,  25,  27;  Galveston,  etc.,  Ry.  v.  Pitts,  43 
S.  W.  Rep.,  257;  Galveston,  etc.,  Ry.  v.  Smith,  57  S.  W.  Rep.,  1001; 
Galveston,  H.,  etc.,  Ry.  v.  Lempe,  59  Texas,  22,  23. 

E.  B.  Perkins  J  Clark  &  Baling  er,  T.  M,  West  and  C  A.  Davies,  fou 
defendant  in  error. — 1.  It  is  not  error  to  present  aflSrmatively  the  legal 
defenses  in  a  charge  given  on  special  request,  though  the  substance 
might  be  gathered  from  the  general  charge  already  given.  Jones  v. 
Rex,  31  S.  W.  Rep.,  1077;  Smith  v.  Whiteside,  39  S.  W.  Rep.,  381; 
M.  K.  &  T.  Ry.  Co.  v.  Cardena,  54  S.  W.  Rep.,  312;  Banner  Distilling 
Co.  V.  Dieter, '60  S.  W.  R«p.,  798;  T.  &  N.  0.  Ry.  Co.  v.  Mortensen, 
66  S.  W.  Rep.,  99;  Boaz  v.  Schneider,  69  Texas,  132;  Houston  &  T.  C. 
Ry.  Co.  V.  Fowler,  56  Texas,  452. 

2.  If  plaintiff  in  error  invited  the  submission  of  "Act  of  God'^  to  be 
given  to  the  jury  in  a  charge,  he  can  not  complain;  or  if  throughout 
the  case  it  was  mutually  treated  as  an  issue  in  the  case,  and  no  excep- 
tion taken  to  defendant's  plea  of  same,  plaintiff  in  error  would  be  pre- 
cluded from  objecting.  Levy  v.  Tatum,  43  S.  W.  Rep.,  941;  Inter- 
national &  G.  N.  V.  Sein,  33  S.  W.  Rep.,  558 ;  Sanders  v.  Brock,  31  S. 
W.  Rep.,  311;  Bvrd  v.  Ellis,  35  S.  W.  Rep.,  1070;  City  of  Hillsboro  v. 
Jackson,  44  S.  W.  Rep.,  1010. 
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3.  The  general  plea  of  assumed  risk  is  sufficient  in  the  absence  of 
special  exceptions  urged  against  such  plea,  and  the  same  is  sufficient 
to  admit  evidence  in  support  of  such  issue.  Hanrick  v.  Gurley  (Texas 
Supreme),  56  S.  W.  Rep.,  330;  Lambert  v.  Weir,  27  Texas,  265;  Booth 
V.  Pickett,  53  Texas,  439. 

4:  Plaintiff  did  not  allege  that  the  derailment  of  the  train  was 
caused  from  fast  running  or  from  the  manner  of  the  operation  of  the 
train.  His  allegations  are  confined  entirely  to  defects  in  roadbed  and 
track.  Hence  it  was  immaterial  as  to  how  the  train  was  operated  or  the 
usual  rules  in  wet  weather,  governing  same.  Galveston,  11.  &  S.  A.  v. 
English,  59  S.  W.  Rep.,  626;  International  &  G.  N.  Ry.  Co.  v.  Arias, 
30  S.  W.  Rep.,  446;  De  Bolt  v.  Railway  (Mo.),  27  S.  W.  Rep.,  575. 

JAMES,  Chief  Justice. — The  action  was  brought  by  plaintiff  in 
error  for  damages  for  personal  injury.  The  verdict  was  in  favor  of 
the  railway  company. 

The  general  charge  to  the  jury  contained  this  paragraph:  "If  you 
believe  from  the  evidence  that  the  defendant  was  not  guilty  of  negli- 
gence in  the  maintenance  of  its  track  and  roadbed  at  the  place  of  said 
accident  in  any  manner  whatever,  and  if  you  believe  from  the  evidence 
that  said  track  of  defendant  at  the  place  of  the  accident  was  not  in 
a  proper  and  safe  condition  of  repair,  and  that  such  condition  was 
caused  solely  by  unprecedented,  heavy  and  continued  rainfalls,  which 
no  human  foresight  could  guard  against,  and  that  same  was  an  act 
of  God,  ...  or  that  defendant  was  not  guilty  of  negligence,  then 
you  will  find  for  the  defendant." 

The  following  special  charge  asked  by  defendant  was  also  given: 
"The  jury  are  instructed  that  if  they  believe  from  the  testimony  that 
the  derailment  of  the  defendant's  cars  at  the  time  and  place  as  alleged 
by  plaintiff  was  caused  by  any  defective  condition  of  defendant's  track 
or  roadbed,  then  you  will  consider  whether  or  not  such  defective  or  un- 
safe condition  of  defendant's  track  or  roadbed  was  caused  by  the  negli- 
gence of  this  defendant;  and  in  this  connection  you  are  charged  that 
if  you  believe  such  defective  condition  of  defendant's  track  or  roadbed, 
if  any,  was  caused  by  an  unprecedented  and  continuous  spell  of  rainy 
weather,  and  such  a  condition  of  the  weather  that  the  defendant,  by  the 
exercise  of  ordinary  care,  was  unable  to  guard  against  or  foresee,  in  the 
construction  and  maintenance  of  its  said  track ;  then,  and  in  this  event, 
you  are  instructed  that  the  plaintiff  would  not  be  entitled  to  recover 
herein,  in  any  sum,  regardless  of  the  question  and  further  issue  in  the 
case  as  to  whether  or  not  injured." 

The  first  assignment  of  error  is  that  the  court  erred  in  giving  said 
special  charge.  Appellant's  propositions  are:  (1)  That  it  was  repe- 
tition of  the  said  paragraph  of  the  main  charge,  and  thereby  the  court 
unduly  emphasized  a  certain  issue,  and  gave  same  undue  prominence; 
(2)  that  the  evidence  did  not  show  or  tend  to  show  that  the  accident 
was  caused  by  an  act  of  God;  (3)  that  the  facts  alleged  in  defendant's 
answer  did  not  constitute  an  act  of  God ;  hence  the  giving  of  the  special 
charge  was  error. 

It  appears  that  plaintiff^s  counsel  asked  a  charge  to  be  given  con- 
taining six  paragraphs,  evidently  designed  to  cover  the  submission  of 
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the  entire  cause.  There  is  nothing  to  indicate  that  this  charge  was 
requested  after  the  main  charge  had  been  read  to  the  jury,  on  the  con- 
trary the  indications  are  that  it  was  presented  to  the  court  previously. 
Paragraph  3  of  this  requested  charge  is  the  same  as  paragraph  3  of  the 
main  charge.  Appellant's  counsel  having  asked  the  charge  to  be  given, 
can  not  complain  of  its  being  given,  and  can  not  be  heard  to  assign  eVror 
as  to  what  it  contained,  or  submitted.  Under  this  assignment  the  only 
matter  which  appellant  can  be  heard  on  is,  whether  or  not  there  was 
error  in  respect  to  repetition. 

Each  party  asked  instructions  which  were  explanatory  of  what  was 
contained  in  said  third  paragraph  of  the  court's  charge.  It  is  evident 
that  both  were  not  satisfied  with  its  generality  and  wanted  something 
more  specific.  Both  requests  were  given  and  now  because  the  court  gave 
the  one  asked  by  defendant,  plaintiff  says  that  the  court  gave  the  par- 
ticular issue  too  much  prominence.  The  court  gave  plaintiff's  charge 
which  told  the  jury  to  find  against  defendant  on  a  certain  theory,  and 
committed  thereby  no  error  in  the  way  of  repetition,  nor  did  it  do  so 
by  giving  one  asked  by  defendant  on  like  theory,  authorizing  them  to 
find  for  defendant.  The  assignment  does  not  raise  any  question  as  to 
the  intrinsic  correctness  of  the  charge  complained  of. 

The  second  assignment  of  error  is  eliminated  by  an  agreement  of 
counsel. 

The  third  assignment  is  as  follows :  "The  court  erred  in  giving  de- 
fendant's special  charge  No.  3,  on  the  question  of  assumed  risk,  because, 
said  issue  and  charge  were  not  supported  by  the  pleadings  and  evidence 
in  this  case,  because  it  is  not  shown  that  plaintiff  had  any  knowledge 
of  any  defect  in  the  track,  roadbed,  railroad  cars  or  equipment  of  the 
same,  and  the  evidencQ  showed  conclusively  that  he  had  not  any  knowl- 
edge of  any  defect,  and  that  he  could  not  have  had  any  knowledge  of 
any  defect  of  any  kind  whatever,  and  had  only  been  over  the  piece  of 
road  once  before,  and  that  was  during  the  night-time." 

Defendant's  special  charge  No.  3  reads  as  follows:  "The  jury  are 
instructed  that  when  the  plaintiff  entered  the  employ  of  the  defendant 
as  brakeman,  he  thereby  assumed  voluntarily  all  the  risks  that  were 
ordinarily  incident  to  his  employment  as  brakeman,  and  also  assumed 
risks  of  injury  to  himself  which  might  result  to  him  while  acting  as 
brakeman  for  the  defendant  from  defects  of  which  he  had  knowledge, 
and  accidents  and  derailments  of  cars  not  caused  by  the  negligence  or 
want  of  ordinary  care  of  the  defendant,  and  if  you  believe  from  the 
testimony  that  the  plaintiff  was  injured  in  any  manner,  but  that  his 
injuries  were  the  result  of  one  of  the  risks  assumed  by  him  at  the  time 
he  entered  the  employment  of  this  defendant,  and  not  the  result  of  the 
negligence  of  this  defendant,  as  hereinbefore  defined  to  you,  then  you 
will  find  for  the  defendant." 

Defendant  pleading  on  assumed  risk  was  as  follows:  "And  for 
further  special  answer  herein  defendant  says  that  plaintiff  knew  at  the 
time  he  engaged  in  the  employment  of  defendant,  and  at  the  time  of 
said  accident,  that  said  great  and  unusual  heavy  and  continuous  rain- 
fall had  rendered  said  roadbed  and  the  black  waxy  soil  over  which  said 
road  was  constructed  soft  and  that  same  might  become  soft  and  get  out 
of  line  even  though  defendant  exercised  the  greatest  care  to  maintain 
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Bame,  and  defendant  says  that  such  injury,  if  any  plaintiff  received,  was 
one  of  the  risks  he  voluntarily  assumed  when  he  entered  its  employ  and 
remained,  and  for  this  defendant  prays  to  be  discharged."  The  proposi- 
tion that  there  was  no  pleading  to  support  the  charge  on  assumed  risk, 
is  overruled. 

The  other  propositions  under  the  third  assignment  are:  (1)  that 
there  was  no  evidence  to  support  the  charge  on  assumed  risk,  and  (2) 
there  was  no  evidence  showing  that  plaintiff  had  any  knowledge  of  any 
defect  in  the  track  or  roadbed  or  the  equipment,  and  the  evidence  showed 
he  had  none.  The  evidence  that  plaintiff  knew  of  conditions  existing 
which  rendered  the  track  liable  to  give  way  in  places  as  trains  passed 
over  it  was  that  of  plaintiff  as  follows : 

That  he  was  employed  by  defendant  as  brakeman  from  February  14 
to  March  1,  1903.  The  last  trip  he  made  was  from  Tyler  to  Waco. 
He  had  not  been  over  that  part  of  the  road  prior  to  that  time.  On  that 
trip  they  went  down  from  Tyler  to  Waco  and  started  back  to  Tyler  the 
next  morning,  and  at  Mt.  Calm  the  accident  happened  about  nine  or 
ten  o'clock  tluit  morning.  This  place  they  had  passed  in  the  night-time 
on  the  trip  down  to  Waco.  He  testified  he  did  not  know  the  condition 
of  the  roadbed  track,  ties  and  spikes,  on  that  part  of  the  road  prior  to 
the  accident.  "There  is  very  little  opportunity  in  riding  in  a  caboose 
over  the  road  to  ascertain  the  condition  of  the  track.  You  could  not 
tell  by  riding  over  them  in  a  caboose."  "It  was  muddy.  It  had  been 
raining."  "It  had  been  raining  a  great  deal,  off  and  on,  on  the  entire 
line  of  the  Cotton  Belt  (defendant's  road)  while  I  was  working  there." 
"By  riding  over  a  track  I  could  not  tell  whether  it  was  the  best  track 
or  not."  On  account  of  these  rains  the  track  was  a  little  rough  and 
out  of  line  in  some  places,  and  I  knew  it  was  to  some  extent,  but  I  did 
not  know  it  was  rough  enough  to  cause  a  wreck.  ...  I  knew  the 
soil  on  the  Eaty  that  ran  through  the  same  counties,  I  knew  it  was 
black,  muddy  soil." 

There  was  testimony  by  other  persons  to  the  effect  that  from  November, 
1902,  to  March,  1903,  rains  had  almost  continuously  fallen  in  that  section, 
and  the  soil  was  extremely  wet,  soft  and  muddy,  and  it  was  impossible  to 
keep  the  roadbeds  of  railroads  from  getting  rough  and  being  mashed 
down  by  trains  on  account  of  the  softness  of  the  ground.  The  roadmaster 
testified  that  they  had  to  go  over  the  road  twice  a  day  to  fill  up  the  low 
places. 

The  testimony  showed  that  all  the  cars  of  this  train  passed  over  the 
place  except  the  rear  car  and  the  caboose.  The  rear  car  ran  off  the  rail 
and  also  the  front  wheels  of  the  caboose,  owing  to  the  sinking  of  the 
roadbed. 

We  are  not  prepared  to  say  that  this  testimony  was  sufiicient  to  raise 
the  issue  of  assumed  risk.  See  Houston  &  T.  C.  Ry.  Co.  v.  McNamara, 
59  Texas,  267.  Nor  would  we  be  willing  to  hold  that  there  was  anything 
in  the  testimony  to  warrant  the  application  of  the  rule  that  the  employe 
assumed  the  risks  ordinarily  incident  to  his  employment.  But  if  the 
jury  foimd  their  verdict  for  the  defendant  under  the  instruction  com- 
plained of,  either  in  the  theory  of  risk  ordinarily  incident  to  his  em- 
ployment, or  risk  of  a  different  character,  how  could  they  have  done  so, 
unless  they  found  that  defendant  had  not  been  guilty  of  any  negligence  in 
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the  matter?  The  charge  in  terms  told  them  to  find  for  defendant  only 
in  the  event  the  occurrence  was  not  the  result  of  the  negligence  of  the 
defendant.  If  defendant  was  not  guilty  of  negligence,  that  finding  left  no 
room  for  any  other  verdict  than  one  for  defendant.  This  disposes  of  all 
the  propositions  imder  this  assignment,  likewise  of  the  third  assign- 
ment. 

By  the  sixth  assignment  it  appears  that  the  following  testimony 
offered  by  plaintiff  was  excluded :  The  witness  Summerville  was  asked : 
"Xow  Mr.  Summerville  what  is  the  usual  and  customary  rule  with  refer- 
ence to  running  trains  in  wet  weather  and  over  bad  tracks  with  reference 
to  orders?"  The  bill  of  exceptions  shows  that  plaintiff  expected  to 
show  by  said  witness  that  it  was  the  duty  and  established  rule  of  the 
company,  that  where  there  are  bad  places  in  the  track  they  are  to  notify 
the  employes  of  it,  and  that  these  men  operating  this  train  had  no  notice 
given  them  of  the  condition  of  this  track. 

The  petition  set  forth  specifically  the  negligence  of  defendant  relied  on 
and  the  above  form  of  negligence  was  not  one  of  them.  In  the  argu- 
ment made  by  appellant^s  brief  in  connection  with  this  assignment,  the 
ground  of  its  admissibility  is  claimed  to  be  that  this  testimony  tended  to 
show  that  plaintiff  had  no  notice  of  the  condition  of  the  road.  It  would 
have  shown  that  plaintiff  had  no  notice  from  that  source.  But  notice 
to  or  knowledge  by  him,  of  the  condition  of  the  road  was  immaterial,  if 
defendant  in  respect  to  the  condition  of  the  road  was  not  guilty  of  any 
negligence,  as  the  jury  must  have  found  the  facts  to  be  under  the  charge 
as  given  on  assumed  risk. 

Under  the  seventh  assignment  of  error  certain  testimony  of  witnesses  is 
complained  of  as  irrelevant  and  immaterial.  The  record  shows  that 
like  testimony  was  allowed  to  be  introduced  without  objection.    AflBrmed. 

Affirmed. 

Writ  of  error  refused. 


W.  T.  Leahy  v.  L.  E.  Ortiz  et  al. 

Decided  Februaiy  15,  1906. 

1. — ^Practice  on  Appeal — ^Exception  to  Pleading. 

Where  a  plea  of  privilege  to  be  sued  in  the  county  of  his  residence  was  filed 
by  defendant  and  duly  excepted  to  by  plaintiff,  and  afterwards  another  plea 
was  filed,  setting  out  practically  the  same  things  as  were  embodied  in  the  former 
one,  but  was  not  excepted  to,  it  can  not  be  ur^ed  on  appeal  that  the  second  plea 
was  filed  too  late. 

8. — ^Plea  of  Privilege — Continuance  not  a  Waiver. 

The  continuance  of  a  case  in  order  that  the  question  of  fraud,  raised  by  a 
plea  of  privilege,  might  be  tried  by  a  jury  on  the  trial  of  the  cause  on  its 
merits,  was  not  a  waiver  of  the  plea  of  privilege,  it  being  specially  provided  in 
the  order  granting  the  continuance  that  the  plea  should  not  be  prejudiced 
thereby. 

3. — Breach  of  Contract — ^Assignment  of  Cause — ^Plea  of  Privilege — Question  for 

Jury. 

One  of  the  parties  to  a  contract  alleged  to  have  been  breached  assigned  his 

cause  of  action  to  plaintiff,  alleging  the  consideration  to  be  the  cancellation  of  a 

note  of  his  for  $1,000,  held  by  plaintiff,  and  guaranteed  plaintiff  at  least  $1,000 
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on  the  claim,  but  admitting  also  that  he  made  the  assignment  in  order  that  he 
might  be  made  party  defendant,  as  guarantor,  to  a  suit  by  the  assignee  on  the 
contract,  and  the  suit  be  brought  in  the  county  of  his  (the  assignor's)  residence, 
for  the  reason  that  he  did  not  believe  he  could  get  judgment  in  the  county  of  the 
residence  of  the  party  breaching  the  contract.  8uch  latter  party  interposed  a 
plea  of  privilege  to  be  sued  in  the  county  of  his  residence,  raising  the  issue  of 
fraud  upon  the  jurisdiction  in  the  assignment  of  the  cause  of  action.  Held, 
that  the  question  of  fraud  as  to  the  jurisdiction  was  one  for  the  jury  to  de- 
cide, and  it  waa  error  for  the  court  to  instruct  for  defendant  on  his  plea  of 
privilege. 

4.— Damage!  for  Breach  of  Contract — ^Assignment  of  Part  of  Damage*— Con- 
sideration— ^Parties. 
The  fact  that  the  whole  of  the  damages  that  might  be  obtained  on  account 
of  the  breach  of  the  contract  were  not  transferred  by  the  assignment,  but  only 
enough  to  satisfy  the  debt  of  the  assignor,  would  not  prevent  the  assignee  from 
instituting  suit  against  both  the  maker  and  the  guarantor. 

5. — ^AMignment  of  Claim — Eatiflcation. 

The  fact  that  the  transfer  of  the  contract  in  satisfaction  of  the  note  was 
made  by  an  attorney,  without  knowledge  thereof  on  the  part  of  plaintiff,  was 
immaterial  where  he  afterwards  accepted  tbe  benefits  of  the  assignment  and 
authorized  suit  on  the  contract. 

6. — Same — Jurisdiction — ^Frand— Evidence. 

Where  a  claim  arising  from  breach  of  a  contract  was  assigned  in  considera- 
tion of  the  cancellation  of  a  note  of  the  assignor's,  and  it  was  alleged  in  a  suit 
by  the  assignee  upon  the  contract  that  the  assignment  was  a  fraud  upon  the 
jurisdiction,  testimony  of  the  assignee  as  to  how  the  assignor  became  indebted 
to  him  waa  competent. 

Error  from  the  District  Court  of  Bee.  Tried  below  before  Hon.  James 
C.  Wilson. 

Daugherty  &  Daugherty,  for  plaintiflE  in  error. — ^Where  a  party  has 
submitted  to  the  jurisdiction  of  the  court,  by  answering  to  the  merits  of 
the  cause,  it  is  error  for  the  court  to  instruct  the  jury  to  find  for  such 
party  upon  a  plea  in  abatement  to  the  jurisdiction  filed  subsequent  to 
such  answer  to  the  merits.  1  Batts'  Stats.,  706,  art.  1268;  Compton  v. 
Stage  Co.,  25  Texas  Supp.,  77;  Railway  v.  Lynch,  73  S.  W.  Rep.,  65; 
Price  V.  Garvin,  69  S.  W.  Rep.,  985 ;  Tignor  v.  Toney,  35  S.  W.  Rep., 
881 ;  Logan  v.  Loan  Association,  28  S.  W.  Rep.,  141 ;  Moore  v.  Torrey,  1 
Texas,  45. 

2.  The  court  erred  in  instructing  the  jury  to  find  for  the  defendant 
Ortiz  on  his  plea  of  privilege,  for  the  reason  that  he,  Ortiz,  had  sub- 
mitted himself  to  the  jurisdiction  of  the  court  at  a  prior  term  by  making 
application  for  a  continuance  of  this  cause  at  a  former  term  of  this  court. 
1  Batts'  Statutes,  706,  art.  1268;  District  and  County  Court  Rule  No. 
24. 

3.  Where  an  action  for  damages  against  a  party,  arising  out  of  a 
breach  of  contract,  is  assigned  by  good  and  valid  assignment  for  a  valu- 
able consideration,  and  a  part  of  such  damages  guaranteed  by  the 
assignor,  suit  may  be  brought  by  the  assignee  either  in  the  county  where 
the  assignor  resides  or  in  the  county  where  said  party  resides.  Turner 
V.  Brooks,  21  S.  W.  Rep.,  44 ;  McDonald  v.  Smally,  1  Pet.,  620 ;  Smith 
V.  Kemochen,  7  How,  198;  Barney  v.  Baltimore  City,  6  Wall,  280; 
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Fumington  v.  Pillsbury,  114  U.  S.,  138;  Crawford  v.  Neal,  144  U.  S., 
585. 

4.  It  seems  well  settled  that  a  mere  colorable  conve3'ance  of  property 
for  the  purpose  of  vesting  title  in  a  nonresident,  in  order  that  he  may 
bring  suit  in  the  Federal  Court,  will  not  confer  jurisdiction,  but  if  the 
conveyance  appears  to  be  a  real  transaction,  the  court  will  not,  in  decid- 
ing upon  the  question  of  jurisdiction,  inquire  into  the  motives  which 
actuated  the  parties  in  making  the  conveyance.  Smith  v.  Kemochen,  7 
How.,  198 ;  Barney  v.  Baltimore  City,  6  Wall.,  280 ;  Furnington  v.  Pills- 
bury,  114  U.  S.,  138;  Crawford  v.  Neal,  144  U.  S.,  585. 

5.  The  court  erred  in  peremptorily  instructing  the  jury  to  find  for 
the  defendant,  Ortiz,  on  his  plea  to  the  jurisdiction  of  the  court,  for 
the  reason  that  the  fraud  plead  is  the  basis  of  the  jurisdiction,  was  an 
issue  of  fact,  and  should  have  been  submitted  to  the  jury.  McAfee  v. 
Eobertson,  41  Texas,  355;  Heierman  v.  Robinson,  63  S.  W.  Rep.>  667; 
Railway  Co.  v.  Choate,  91  Texas,  406. 

Proctors  and  Beasley  &  Beasley,  for  defendants  in  error. — 1.  Under  the 
circumstances  it  can  not  be  said  that  the  plea  of  privilege  of  February 
27  was  not  filed  in  the  due  order  of  pleading,  nor  that  defendant  had 
waived  his  right  to  be  heard  thereon,  and  on  appeal  it  should  be  pre- 
sumed that  the  plea  was  filed  under  leave  of  the  court,  and  it  should  be 
held  that  objection  to  the  plea  on  the  ground  that  it  does  not  show  on 
its  face  that  it  was  an  amended  plea  and  filed  with  leave  of  the  court 
comes  too  late  when  urged  for  the  first  time 'in  this  court.  Connell  v. 
Chandler,  11  Texas,  253;  Horan  v.  Long,  11  Texas,  231;  Haynes  v. 
Rice,  33  Texas,  107 ;  Langton  v.  Marshall,  59  Texas,  299. 

2.  That  a  plea  in  abatement  should  be  submitted  to  jury  with  case  on 
merits,  discretionary  with  court.  Harrel  v.  Hill,  15  Texas,  271;  Tyn- 
burg  V.  Cohen,  67  Texas,  220;  Pryor  v.  Jolly,  91  Texas,  89, 

3.  Continuance  under  circumstances  showing  no  intention  of  waiver 
does  not  constitute  waiver.  Dorroh  v.  McKay,  56  S.  W.  Rep.,  612; 
Behrens  Drug  Co.  v.  Hamilton,  92  Texas,  284;  Aldridge  v.  Webb,  92 
Texas,  122. 

4.  The  evidence  conclusively  showing  that  Skidmore  did  not  transfer 
his  entire  cause  of  action  against  Ortiz  to  Leahy  in  good  faith  and  for 
value,  but  that  the  transaction  between  the  parties  was  simulated  and 
concocted  for  the  sole  purpose  of  enabling  the  parties  to  sue  Ortiz  in 
Bee  County,  the  court  did  not  err  in  peremptorily  instructing  the  jury. 
Christie  v.  Gunter,  26  Texas,  700 ;  Taylor  v.  Sturgiss,  68  S.  W.  Rep.,  538 ; 
Jones  V.  Austin,  26  S.  W.  Rep.,  144,  38  S.  W.  Rep.,  219. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  plaintiff  in 
error  against  L.  R.  Ortiz  and  C.  H.  Skidmore  to  recover  damages  for  the 
breach  of  a  contract  made  between  Ortiz  and  F.  0.  Skidmore  &  Sons, 
the  firm  consisting  of  F.  0.  Skidmore,  R.  0.  Skidmore  and  C.  H.  Skid- 
more. It  was  alleged  that  C.  H.  Skidmore  had  become  the  owner  of  the 
contract  with  Ortiz  and  had  assigned  the  same  to  plaintiff  in  error. 
The  suit  was  filed  on  October  14,  1901,  and  on  February  11,  1902,  Ortiz 
filed  his  plea  of  privilege  to  be  sued  in  Webb  County,  pleading  among 
other  things  that  no  one  could  be  held  liable  for  a  breach  of  the  contract 
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except  himself  and  the  transfer  on  the  part  of  C.  H.  Skidmore  of  the 
claim  against  him  to  Leahy  was  for  the  purpose  merely  of  obtaining 
jurisdiction  of  said  Ortiz  in  Bee  County^  and  that  the  transaction  was 
fraudulent.  The  plea  was  properly  verified  by  the  affidavit  of  Ortiz. 
On  February  25,  1902^  Ortiz  filed  general  and  special  exceptions  and  an 
answer  to  the  merits.  Fraud  in  the  assignment  of  the  contract  to  plain- 
tiff in  error  was  also  set  up.  On  February  26,  exceptions  to  the  plea  of 
privilege  were  filed  by  plaintiff  in  error  and  on  February  27,  another 
plea  of  privilege,  embodying  practically  the  same  things  as  were  set 
out  in  the  former  plea  of  privilege,  was  filed  by  Ortiz.  No  exceptions 
were  urged  to  the  last  plea. 

The  reason  for  filing  two  pleas  of  privilege  is  not  apparent,  but  if  the 
last  plea  took  the  place  of  the  first,  plaintiff  in  error  did  not  except  to  it 
on  the  ground  that  it  was  filed  too  late  and  without  objection  went  into 
a  trial  on  the  question  of  the  verity  of  the  plea.  We  think  it  is  too 
late  to  raise  that  question. 

The  continuances  of  the  case  were  made  by  the  court  in  order  that 
the  question  of  fraud,  raised  by  the  plea  of  privilege,  might  be  tried  by 
a  jury  on  the  trial  of  the  cause  on  its  merits,  and  it  was  specially  pro- 
vided in  the  orders  of  the  court  granting  the  continuances  that  the  plea 
of  privilege  should  not  be  prejudiced  thereby.  It  is  clear  that  there  was 
no  intention  to  waive  the  plea  of  privilege.  The  matter  was  each  time 
called  to  the  attention  of  the  court.  (Aldridge  v.  Webb,  92  Texas,  122; 
Behrens  Drug  Co.  v.  Hamilton,  92  Texas,  284;  Pryor  v.  Jolly,  91  Texas, 
86.) 

The  court  heard  the  facts  on  the  plea  of  privilege  and  on  the  merits 
of  the  case  and  instructed  the  jury  to  find  for  plaintiff  in  error,  as  to 
C.  H.  Skidmore,  for  one  thousand  dollars  with  interest,  and  to  return 
a  verdict  for  L.  R.  Ortiz  on  his  plea  in  abatement  to  the  jurisdiction  of 
the  court.  It  is  claimed  that  the  instruction  on  the  question  of  fraud 
as  to  the  jurisdiction  over  the  person  of  Ortiz  should  have  been  sub- 
mitted to  the  jury  and  a  solution  of  that  matter  will  require  at  least  a 
brief  consideration  of  the  facts. 

The  written  contract  between  Ortiz  and  the  Skidmores  was  that  Ortiz 
should  send  2,000  head  of  cattle  to  Elgin,  Kansas,  where  the  Skidmores 
agreed  to  furnish  pasturage  for  them  at  the  rate  of  one  dollar  and 
twenty-five  cents  per  head  for  all  over  one  year  old,  and  twenty-five  cents 
per  head  for  calves.  The  Skidmores  claim  that  the  pasturage  was  ready, 
but  Ortiz  refused  to  ship  the  cattle  to  the  pastures.  The  contract  was 
sold  to  C.  H.  Skidmore,  who  sued  Ortiz  in  Webb  County  for  damages  for 
breach  of  contract.  That  suit  was  dismissed.  Both  C.  H.  Skidmore 
and  Leahy  swore  that  the  former  was  indebted  to  the  latter  in  the  sum 
of  one  thousand  dollars,  and  a  written  transfer  of  the  contract  dated 
September  2,  1901,  was  made  by  Skidmore  to  Leahy  in  which  the  con- 
sideration for  the  transfer  was  stated  to  be  the  cancellation  and  surrender 
of  a  note  executed  by  F.  0.  and  R.  0.  Skidmore  to  Leahy  for  $1,000, 
the  payment  of  which  had  been  assumed  by  C.  H.  Skidmore.  C.  H. 
Skidmore  in  the  assignment  to  Leahy  gave  a  guarantee  of  the  payment 
of  at  least  $1,000  on  the  claim  against  Ortiz.  According  to  the  testi- 
mony of  C.  H.  Skidmore,  Duval  West,  Esq.,  of  San  Antonio,  acted  as 
attorney  for  himself  and  Leahy  in  arranging  the  transfer  of  the  con- 
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tract,  and  the  assignment  was  delivered  by  Skidmore  to  West  for  Leahy. 
The  latter  and  Skidmore  did  not  meet  and  had  no  negotiations  in  regard 
to  the  assignment,  the  whole  matter  being  attended  to  by  West,  who 
afterwards  filed  the  suit  for  Jjeahy  in  Bee  County.  It  was  admitted  by 
C.  H.  Skidmore  that  the  suit  was  dismissed  in  Webb  County  because 
he  did  not  believe  he  could  recover  against  Ortiz  there,  and  that  the 
assignment  was  made  to  Leahy,  not  only  to  secure  his  debt  but  also  that 
suit  might  be  brought  in  Bee  County  by  joining  him  with  Ortiz.  He 
said:  '^I  dismissed  my  suit  over  there  and  made  this  contract  so  he 
could  sue  me  down  here.'* 

In  order  to  justify  the  peremptory  instruction  of  the  trial  court,  on  the 
matter  of  jurisdiction,  the  facts  should  have  shown,  without  contradiction 
that  Skidmore  did  not  owe  Leahy  any  sum  of  money,  and  that  the  sole 
object  of  the  assignment  of  the  contract  to  the  latter  was  to  concoct  a 
scheme  by  which  Ortiz  might  be  sued  out  of  the  county  of  his  residence. 
If  the  testimony  tended  to  show  that  Leahy  in  good  faith  cancelled  a 
promissory  note  for  one  thousand  dollars,  that  was  justly  due  him  by 
the  Skidmores,  in  consideration  of  the  transfer  of  the  contract  with 
Ortiz  to  him,  and  the  guarantee  of  its  payment  by  Skidmore  to  the 
extent  of  the  debt,  the  suit  could  be  instituted  in  Bee  County  and  it 
would  not  matter  that  it  was  the  intent  of  both  parties,  in  addition  to 
securing  the  debt,  to  obtain  jurisdiction  of  Ortiz  in  that  county.  (Smith 
V.  Kernochen,  7  How.,  198;  Barney  v.  Baltimore,  6  Wall.,  280;  Pur- 
nington  v.  Pillsbury,  114  U.  S.,  138;  Crawford  v.  Neal,  144  U.  S.,  686; 
McDonald  v.  Smalfey,  1  Peters,  620.) 

In  the  case  last  cited,  a  citizen  of  Ohio,  fearing  that  a  title  held  by 
him  in  that  State  could  not  be  maintained  in  the  State  Courts,  and 
being  indebted  to  a  citizen  of  Alabama,  sold  the  land  to  the  citizen  of 
Alabama  with  the  understanding  that  the  latter  should  reconvey  the 
land  upon  payment  of  the  debt.  The  citizen  of  Alabama  instituted  suit 
in  a  Federal  Court  for  the  land,  and  it  was  shown  that  it  was  the  avowed 
purpose  of  the  man  who  instituted  the  suit,  as  well  as  of  the  vendor  of 
the  land,  not  only  to  secure  the  debt,  but  to  secure  by  the  transfer  juris- 
diction of  the  cause  by  the  Federal  Courts.  The  Supreme  Court,  through 
Chief  Justice  Marshall,  said:  "The  motives  which  induced  him  to  make 
the  contract  whether  justifiable  or  censurable,  can  have  no  influence  on 
its  validity.  They  were  such  as  had  sufficient  influence  with  himself,  and 
he  had  a  right  to  act  oh  them.  A  court  can  not  enter  into  them,  when 
deciding  on  its  jurisdiction.  The  conveyance  appears  to  be- a  real  trans- 
action, and  the  real  as  well  as  nominal  parties  to  the  suit,  are  citizens 
of  different  States.** 

In  the  case  of  Smith  v.  Kernochen,  above  cited,  a  mortgagee,  who 
resided  in  the  same  State  with  the  mortgagor,  transferred  the  debt  and 
mortgage  to  the  citizen  of  another  State,  who  instituted  suit  against  the 
mortgagor  in  a  Federal  Court.  It  was  held :  *Tor,  even  assuming  that 
both  parties  concurred  in  the  motive  alleged,  the  assignment  of  the 
mortgage,  having  been  properly  executed  and  founded  upon  a  valuable 
consideration,  passed  the  title  and  interest  of  the  company  to  the  plain- 
tiff. The  motive  imputed  could  not  effect  the  validity  of  the  conse- 
quence. .  .  .  The  tnie  and  only  ground  of  objection  in  all  these 
cases  is,  that  the  assignor,  or  grantor,  as  the  case  may  be,  is  the  real 
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party  in  the  suit^  and  the  plaintiff  on  the  record  but  nominal  and 
colorable,  his  name  being  used  merely  for  the  purpose  of  jurisdiction/' 

The  same  doctrine  has  been  announced  by  the  Appellate  Courts  of 
Texas.  (Christie  v.  Gunter,  26  Texas,  700;  Anderson  v.  Bank,  86  Texas, 
618;  Turner  v.  Brooks,  2  Texas  Civ.  App.,  461;  Bergstrom  v.  Bruns, 
24  S.  W.  Rep.,  1098;  Lyons  v.  Daugherty,  26  S.  W.  Eep.,  146;  Cleveland 
T.  Campbell,  38  S.  W.  Rep.,  219.) 

Li  the  case  of  Christie  v.  Gunter,  above  cited,  a  note  executed  by 
Qunter  to  James  N.  Brown  was  indorsed  by  the  latter  to  Christie,  and 
he  instituted  suit  against  the  maker  and  indorser  in  Wood  County. 
The  maker,  Gunter,  lived  in  Rusk  County  and  alleged  the  fraudulent 
transfer  of  the  note  by  Brown  to  give  jurisdiction  to  the  District  Court 
of  Wood  County.  The  Supreme  Court  said:  "It  was  assigned  to  en- 
able the  assignor  to  apply  its  proceeds  in  payment  of  a  debt  due  from 
him  to  the  assignee.  This  was  a  legitimate  purpose,  and  it  can  not  be 
urged  as  an  objection  to  the  validity  of  the  assignment  that  it  enabled  the 
holder  of  the  note  to  sue  in  the  county  of  his  residence;  or  that  the 
privilege  it  conferred  thus  to  sue  was  a  motive  for  making  the  assign- 
ment, since  it  was  made  bona  fide  for  a  sufficient  consideration." 

The  fact  that  the  whole  of  the  damages  that  might  be  obtained  on 
account  of  the  breach  of  the  contract  were  not  transferred  by  the  assign- 
ment to  plaintiff  in  error  would  not  prevent  him  from  instituting  the 
suit  against  both  the  maker  and  guarantor.  In  the  case  of  McDonald 
V.  Smalley  it  is  held  that  although  the  deed  given  to  the  land  was  in 
reality  a  mortgage,  and  the  land  was  of  value  largely  in  excess  of  the 
,  amount  of  the  debt  for  which  it  had  been  conveyed  that  the  vendee 
could  still  bring  the  suit. 

The  only  questions  in  this  case  are,  Did  C.  H.  Skidmore  actually  owe 
plaintiff  in  error  the  sum  of  one  thousand  dollars,  and  was  the  transfer 
of  the  claim  against  Ortiz  made  to  secure  that  debt?  These  were 
questions  of  fact  to  be  determined  by  the  jury  and  under  the  evidence 
in  this  case  it  was  error  for  the  court  to  deprive  the  jury  of  their  right 
to  pass  upon  the  testimony. 

It  does  not  matter  that  plaintiff  in  error  may  not  have  known  of  the 
transfer  of  the  contract  until  after  it  had  been  consummated,  if  he 
afterwards  accepted  its  benefits  and  authorized  the  suit  on  it,  that  was 
sufficient. 

The  ninth  and  tenth  assignments  of  error  complain  of  the  exclusion  of 
the  evidence  of  plaintiff  in  error  as  to  how  P.  0.  Skidmore  and  Sons 
became  indebted  to  him,  and  as  to  the  agreement  between  plaintiff  in 
error  and  C.  H.  Skidmore  in  regard  to  the  cancellation  of  the  $1,000 
note.  The  evidence  was  competent  and  proper  as  tending  to  show  the 
bona  fides  of  the  transaction  between  the  parties. 

C.  H.  Skidmore  having  guaranteed  the  payment  of  one  thousand  dol- 
lars of  the  claim  against  Ortiz  was  a  proper  party  to  the  suit,  and  the 
suit  could  have  been  brought,  under  the  statutes,  either  in  Webb  or 
Bee  County.  (Turner  v.  Brooks,  Bergstrom  v.  Bruns,  and  Cleveland 
V.  Campbell,  above  cited.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Presidio  County  v.  P.  H.  Clarke. 

Decided  February  15,  1905. 

1. — Suit  Againit  County — Cuitody  of  Papers— Hotioe  to  Produoe— Aecondaxy 
Sridence. 
Where  the  action  was  one  by  an  attorney  to  recover  from  a  county  for  legal 
senrices  rendered,  plaintiff  could  testify  as  to  the  contents  of  a  written  claim 
for  the  amount  due,  presented  by  him  to  the  Commissioners'  Court,  without  giv- 
ing defendant  notice  to  produce,  since  it  was  charged  with  the  custody  of  the 
original  paper,  and  the  nature  of  the  suit  was  such  as  to  give  defendant  notice 
that  it  would  be  necessary  for  defendant  to  prove  the  contents  of  the  paper. 

8. — ^Action  for  Attorney  Peei    Evidence— -Written  Initmment. 

The  order  of  the  Commissioners'  Court  authorizing  and  instructing  plain- 
tiff to  act  as  counsel  in  the  case  against  the  county  wherein  the  services,  for 
which  recovery  is  sought,  were  rendered,  being  plain  and  unambiguous,  there  was 
no  error  in  refusing  to  permit  the  county  judge  to  testify  that  the  order  was 
properly  entered,  and  to  explain  its  meaning. 

8. — ^Assignment  of  Srror— Admission  of  Svidenoe. 

Where  a  bill  of  exceptions,  objecting  to  the  admission  of  testimony  as  to 
the  contents  of  "certain  court  papers,"  fails  to  show  what  the  papers  were,  it 
can  not  be  held  that  complainant  was  prejudiced  by  its  admission. 

4. — ^Diseretion  of  Court — ^Be-oross-ezamination  of  Witness. 

It  is  within  the  discretion  of  the  court  to  permit  the  re-cross-examination 
of  a  witness. 

5. — Contract  with  County — Commissioners'  Court. 

A  contract  between  a  county  and  an  individual,  to  be  binding  on  the  former, 
must  be  made  through  the  Commissioners'  Court 

6. — ^Witness — ^Unezpeoted  Testimony. 

Where  the  testimony  of  a  witness  is  not  w^hat  the  party  offering  it  ex- 
pected, and  the  desired  proof  can  be  shown  by  other  witnesses  not  present,  this 
may  be  uiged  as  ground  for  postponement  of  trial,  but  if  the  party  does  not  do 
so,  and  takes  chances  on  the  verdict,  a  reversal  can  not  be  had  because  of  such 
matter. 

Appeal  from  the  District  Court  of  Presidio.  Tried  below  before  'Hon. 
B.  C.  Thomas. 

J.  A.  Gillette,  for  appellant 

P.  H.  Clarke,  for  appellee. 

NEILL,  Associate  Justice. — The  nature  of  this  ease  is  stated  in  an 
opinion  by  this  court  rendered  on  a  proper  appeal.  Clarke  v.  Presidio 
County,  79  S.  W.  Rep.,  593.  The  judgment  now  appealed  from  is  in 
favor  of  the  appellee  for  $1,003.25.. 

The  only  question  of  fact  in  the  case  is,  whether  the'  services  rendered 
Presidio  County  by  appellee  as  an  attorney  at  law  were  gratuitous  or 
performed  under  a  contract  entered  into  between  appellant  and  ap- 
pellee for  such  services  for  the  undisputed  evidence  shows  that  the 
services  were  rendered  the  county  by  the  appellee,  and  that  they' were 
reasonably  worth  the  sum  recovered.    While  the  testimony  is  conflicting. 
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it  is  reasonably  suflScient  to  show  that  the  services  were  rendered  in 
pursuance  of  a  contract  between  the  parties. 

Conclusions  of  Law. — 1.  The  court  did  not  err  in  allowing  the  plain- 
tiff to  testify  as  to  the  contents  of  the  written  claim  presented  by  him 
to  the  Commissioners^  Court  for  the  amount  due  him  from  the  county 
for  his  services.  The  bill  of  exceptions  to  the  testimony  shows  that  ap- 
pellant was  notified  throu^  its  attorney  of  record,  to  produce  such 
written  claim  upon  the  trial  so  that  it  might  be  used  in  evidence  by  the 
plaintiff.  It  was  not  produced,  and  therefore,  if  notice  to  appellant  had 
been  necessary  as  a  prerequisite  to  the  introduction  of  secondary  evi- 
dence of  its  contents,  appellant's  failure  to  produce  it  would  have 
rendered  such  secondary  evidence  admissible.  But  we  do  not  think  that 
notice  to  appellant  to  produce  the  paper  on  trial  was,  under  the  law, 
essential  to  the  introduction  of  secondary  evidence  as  to  its  contents. 
Appellant  was  charged  with  the  custody  of  the  original  paper  and  the 
nature  of  this  suit  was  such  as  to  give  defendant  notice  that  it  would 
be  necessary  for  plaintiff  to  prove  the  contents  of  the  paper  upon  the 
trial.     (2  Elliott  Ev.,  sec.  1441.) 

2.  The  order  of  the  Commissioners*  Court  authorizing  and  instruct- 
ing the  plaintiff  to  act  as  counsel  for  defendant  in  the  case  against  the 
county  wherein  his  services  were,  by  virtue  of  said  order,  afterwards 
rendered,  is  plain  and  unambiguous  and  plainly  showed  upon  its  face 
what  words  it  did  or  did  not  contain.  Therefore,  the  coui-t  did  not  err  in 
refusing  to  allow  Judge  Kilpatrick  to  testify  that  the  order  was  properly 
entered  and  that  it  did  not  contain  the  word  "employ'*  or  to  explain  the 
meaning  of  said  order,  for  there  was  no  "latent  ambiguity*'  in  it. 

3.  It  is  not  shown  by  appellant's  bill  of  exception  upon  which  the 
third  assignment  of  error  is  predicated,  what  the  "certain  court  papers" 
were  which  Judge  Kilpatrick  testified  over  appellant's  objections  to  the 
contents  of.  Therefore,  it  can  not  be  held  that  appellant  was  prejudiced 
by  the  admission  of  such  testimony. 

4.  We  can  detect  no  error  in  the  court's  allowing  appellee  to  re- 
crossexamine  the  witness  Kilpatrick.  This  was  a  matter  within  the  sound 
discretion  of  the  court,  the  tendency  being  to  permit  such  an  examination 
whenever  it  tends  to  bring  out  the  truth  and  to  further  justice.  The 
exercise  of  such  discretion  will  not  ordinarily  be  reviewed  on  appeal. 
(Elliott  Ev.,  sec.  939.) 

5.  The  court  did  not  err  in  giving  special  charge  number  1  at  ap- 
pellee's request.  A  contract  must  mutually  bind  the  parties  to  it.  One 
between  a  county  and  an  individual  must  be  binding  on  the  former  as 
well  as  upon  the  latter.  To  be  binding  upon  the  county  it  must,  on  its 
part,  be  made  through  the  proper  agency — ^the  Commissioners'  Court. 
If  not  made  through  or  sanctioned  by  such  agency  it  can  no  more  affect 
the  individual  than  it  can  the  county. 

6.  The  failure  of  a  witness  to  remember  an  occurrence  as  desired  by 
the  party  who  solicits  his  testimony,  ordinarily  affords  no  ground  for  a 
new  trial.  If  a  party  to  a  suit,  after  using  the  proper  diligence  to  ascer- 
tain what  a  witness  will  testify  to,  is  induced  by  the  witness  to  believe 
that  his  testimony  on  a  controlling  issue  will  be  to  his  material  advant- 
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age,  proceeds  to  trial  relying  upon  the  testimony  of  such  witness  and 
during  its  progress  ascertains  that  he  has  been  misled  as  to  the  witnesses' 
testimony  and  can  make  the  proof  by  other  witnesses  not  present  at  the 
trial  he  should  make  such  matters  known  to  the  court  and  ask  for  a 
postponement  of  the  trial  or  continuance  of  the  cause  to  enable  him  to 
procure  the  testimony  of  such  other  witness.  If  he  fails  to  do  this  and 
takes  his  chances  on  a  verdict  without  su^h  testimony,  he  can  not  have 
a  new  trial  because  he  could  not  make  his  proof  by  the  witness  at  hand 
but  might  be  able  to  make  it  by  another  witness  some  other  time. 

7.    Our  conclusions  of  fact  dispose  of  the  assignment  which  com- 
plains of  the  suflSciency  of  the  evidence  to  support  the  verdict. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  S.  T. 

Johnson. 

Decided  February  17,  1906. 

1. — ^Injury  to  Wife — ^lEeasiire  of  Damagei^— Lom  of  Time — Capaoity  to  Labor. 

In  an  action  to  recover  for  personal  injuries  sustained  by  plaintifiTs  wife, 
a  charge  was  erroneous  which  allowed  compensation  for  loss  of  time  and  im- 
pairment of  her  capacity  to  labor  in  the  future,  without  evidence  as  to  the  value 
of  the  time  lost,  and  some  evidence  to  show  the  condition  of  life,  health,  habit 
as  to  doing  household  work,  and  the  value  of  the  services  of  a  wife  in  a  home. 

2. — ^Bailway  Cronings— Eestoring  to  Pormer  Condition— Xaintenance— Degree 
of  Care. 

It  is  the  absolute  duty  of  a  railway  to  restore  the  crossing  of  a  public 
highway  disturbed  by  the  construction  of  its  road  to  its  former  condition,  or  to 
such  condition  as  not  to  unnecessarily  impair  its  usefulness,  but  in  maintaining 
the  crossing  it  is  required  to  use  only  reasonable  care. 

8. — ^Injury  at  Crogsing — ^Proximate  Cause. 

Where  the  action  was  for  injuries  sustained  by  plaintiff's  wife  by  the  over- 
turning of  her  buggy,  due  to  the  defective  condition  of  defendant's  track  at  a 
public  crossing,  and  the  evidence  tended  to  show  that  the  accident  was  proxi- 
mately caused  by  the  horse  becoming  frightened  and  running  away,  defendant 
was  entitled  to  have  this  defense  affirmatively  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
E.  W.  Simpson. 

E,  B,  Perkins  J  Marsh  &  Mcllwaine  and  N.  A,  Gentry,  for  appellant. — 
1.  In  the  absence  of  any  testimony  as  to  the  value  of  the  time  lost  by 
plaintiflE's  wife,  it  was  error  for  the  court  to  instruct  the  jury  that,  in 
estimating  the  damages  to  which  plaintiff  was  entitled,  they  might  con- 
sider the  time  lost  by  the  wife  in  consequence  of  the  injuries  received 
by  her.  Bailway  v.  Branch,  56  S.  W.  Rep.,  542;  Railway  v.  Simcock, 
81  Texas,  503;  Davis  v.  Railway,  42  S.  W.  Rep.,  1008;  Railway  v. 
Bingham,  30  S.  W.  Rep.,  254. 

2.  The  evidence  failing  to  show  that  the  road  in  question  was  a  public 
highway  or  even  established  ajt  the  time  of  the  construction  of  the  railway 
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line,  it  was  not  the  absolute  duty  of  appellant  "to  place  and  keep  the 
crossing  in  proper  condition."  *  Railway  v.  Belt,  24  Texas  Civ.  App.,  281. 

3.  The  evidence  showing  that  the  proximate  cause  of  Mrs.  Johnson's 
injury  was  her  horse  becoming  frightened  at  an  unusual  object  near  the 
roadside  and  the  consequent  manner  in  which  she  approached  and  went 
upon  the  crossing  and  not  the  condition  of  the  crossing  itself,  the  jury 
should  have  been  instructed  upon  the  phase  of  the  case  so  raised.  Neely 
V.  Railway,  72  S.  W.  Rep.,  169;  Railway  v.  Neely,  60  S.  W.  Rep.,  282; 
Railway  v.  Bingham,  38  S.  W.  Rep.,  163. 

No  briefs  for  appellee. 

GARRETT,  Chief  Justice.— This  action  was  brought  in  the  District 
Court  of  Smith  County  by  S.  T.  Johnson  against  the  St.  Louis  South- 
western Railway  Company  of  Texas  to  recover  of  the  defendant  damages 
for  personal  injuries  sustained  by  the  wife  of  the  plaintiff  by  the  over- 
turning of  a  buggy  in  which  she  was  riding  while  crossing  the  track  of 
the  defendant  on  a  public  road  leading  into  the  city  of  Tyler.  It  was 
alleged  that  the  accident  was  caused  by  the  defective  and  negligent 
manner  in  which  the  crossing  was  maintained.  The  defendant  answered 
by  general  denial  and  a  plea  of  contributory  negligence.  The  case  was 
tried  by  jury  and  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $600. 

The  judgment  of  the  court  below  must  be  reversed  for  error  in  the 
charge  to  the  jury.  In  the  first  assignment  of  error  the  following  part 
of  the  charge  instructing  the  jury  with  reference  to  the  assessment  of 
damages  is  complained  of,  to  wit:  "If  you  find  for  plaintiff  you  will 
take  into  consideration  the  character  and  extent  of  any  injuries  which 
you  may  find  from  the  evidence  his  wife  sustained  as  the  direct  and 
proximate  results  of  the  accident  complained  of;  and  physical  pain,  if 
any,  mental  anguish,  if  any,  any  loss  of  time  and  impairment  of  her 
capacity  to  labor  and  perform  work  in  the  future  as  the  direct  and 
proximate  result  of  such  injuries,  if  any,  and  therefore  you  will  ascertain 
and  determine  what  amount  of  cash  money  will  be  a  fair  and  reasonable 
compensation  therefor  and  make  that  sum  the  amount  of  your  finding.^* 

There  being  no  testimony  as  to  the  value  of  the  time  lost  by  plaintiffs 
wife  the  court  erred  in  instructing  the  jury  that  they  might  consider 
that  element  of  damage  in  returning  a  verdict.  (Railway  Co.  v.  Branch, 
66  S.  W.  Rep.,  542 ;  International  &  G.  N.  Ry.  Co.  v.  Simcock,  81  Texas, 
503.) 

It  was  also  error  to  submit  to  the  jury  the  consideration  of  the  amount 
of  loss  or  damage  sustained  by  reason  of  impairment  of  power  to  labor 
or  perform  work  in  the  future  in  the  absence  of  evidence  from  which 
they  could  ascertain  it.  The  services  of  a  wife  are  not  capable  of  estima- 
tion in  the  same  manner  as  those  of  a  hired  person,  and  their  value  is 
left  very  largely  to  the  discretion  of  the  jurv.  (Houston  &  T.  C.  Ry. 
Co.  V.  Harris,  70  S.  W.  Rep.,  335;  Gainesville,  H.  &  W.  Ry.  Co.  v. 
Lacy,  86  Texas,  244.)  But  there  must  be  some  evidence  to  show  the 
condition  of  life,  health,  habit  as  to  doing  household  work,  and  such 
other  circumstantial  evidence  as  may  tend  to  show  the  value  of  the 
services  of  a  wife  in  a  home. 

It  is  the  absolute  duty  of  the  defendant  to  restore  the  crossing  of  a 
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highway  disturbed  by  the  construction  of  its  line  of  railway  but  in  main- 
taining the  crossing  it  is  required  to  use  only  reasonable  care  and  the 
charge  complained  of  under  the  second  assignment  of  error  imposes  too 
high  a  degree  of  care  upon  the  defendant.  (San  Antonio  &  A.  P.  Ry. 
Co.  V.  Belt,  24  Texas  Civ.  App.,  281.) 

Special  charge  number  1  requested  by  the  defendant  presenting  the 
facts  of  its  defense  affirmatively  to  the  jury  should  have  been  given. 
The  evidence  raised  the  question  of  the  proximate  cause  of  the  injury 
in  tending  to  show  that  the  horse  might  have  been  frightened  and  that 
it  ran  upon  the  crossing  so  as  to  turn  the  huggy  over,  without  its  re- 
sulting from  any  defect  in  the  crossing.  (Texas  Pac.  Ry.  Co.  v.  Bigham, 
90  Texas,  223 ;  Neely  v.  Railway  Co.,  72  S.  W.  Rep.,  159,  60  S.  W.  Rep., 
282.)  Further  assignments  addressed  to  the  sufficiency  of  the  facts  to 
sustain  the  verdict,  in  view  of  another  trial,  will  not  be  passed  upon. 
For  the  reasons  stated  the  judgment  ot  the  court  below  will  be  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  Benjamin  Dolson. 

Decided  February  17,  1906. 

1. — ^Injury  at  Croiiing — Negligence — ^Failure  to  Give  Signali. 

Evidence  considered,  and  held  to  sustain  a  verdict  that  plaintiff  was  in- 
jured through  the  negligence  of  those  in  charge  of  defendant's  engine,  who  ap- 
proached a  street  crossing  where  the  view  of  the  track  was  obstructed  by  a 
fence,  at  an  unlawful  speed,  and  without  sounding  the  bell  or  whistle,  and  througli 
the  negligence  of  the  flagman,  who  failed  to  warn  him  of  the  approach  of  the 
train. 

2. — Railway  Croiilng — Negligence — Failure  to  Look  and  Lliten — Question  for 
Jury. 
The  failure  to  look  and  listen  before  entering  on  a  railway  track  at  a  pub- 
lic crossing  is  not  negligence  as  a  matter  of  law,  but  it  is  a  question  for  the 
jury  whether,  under  all  the  circumstances  of  each  particular  case,  the  plaintiff 
acted  as  a  reasonably  prudent  person  would  have  acted  under  the  same  circum- 
stances. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Eobert  G.  Street. 

J.  W.  Terry,  R.  V.  Davidson  and  A.  H.  Culwell,  for  appellant. — 1. 
As  a  matter  of  fact,  one  who  attempts  to  cross  a  railroad  track,  knowing 
that  same  is  in  constant  use  for  passage  of  cars  and  engines,  without 
stopping,  looking  and  listening  before  attempting  to  cross  such  tracks, 
is  guilty  of  contributory  negligence  which  will  preclude  recovery  for 
injuries  received  in  crossing  such  railroad  tracks,  and  the  evidence  in 
this  case  shows  that  the  appellee,  knowing  that  he  was  approaching  a  rail- 
road track  that  was  in  constant  use  as  such,  undertook  to  cross  the  same 
without  stopping,  looking  and  listening  for  the  approach  of  an  engine, 
and  the  evidence  further  shows  that  had  he  taken  these  precautions  the 
collision  and  resulting  injury  would  have  been  avoided.  These  facts 
show  the  appellee  guilty  of  such  negligence  as  ought  to  preclude  recovery 
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herein.  St.  Louis  ft  S.  W.  Ry.  v.  Branom,  73  S.  W.  Rep.,  1064 :  Gal- 
veston, H.  ft  S.  A.  Ry.  V.  Kutae,  72  Texas,  651 ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Wilson,  1  Texas  Ct.  Rep.,  138 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Ryon, 
80  Texas,  59. 

2.  It  is  the  duty  of  the  trial  court  to  present  to  the  jury  the  defenses 
of  the  defendant  in  an  aflSnnative  and  positive  form,  and  in  this  ease,  if 
the  appellee  approached  and  drove  on  to  the  crossing  without  first  stop- 
ping to  look  or  listen  for  the  approach  of  a  train,  such  facts  would  consti- 
tute him  guilty  of  contributory  negligence,  which  would  preclude  re- 
covery, and  it  was  the  duty  of  the  court  to  directly  and  positively  charge 
the  jury  upon  that  statement.  Missouri,  K.  ft  T.  Ry.  v.  Rogers,  91  Texas, 
58;  International  ft  6.  N.  Ry.  v.  Ives,  6  Texas  Ct.  Rep.,  410;  Lunsden 
T.  Railway,  7  Texas  Ct.  Rep.,  169;  International  ft  G.  N.  Ry.  v.  Neff, 
87  Texas,  307. 

James  B,  and  Chas.  J.  Stubbs,  for  appellee. — As  no  signal  by  whistle, 
bell,  flag  or  any  other  notice  was  given  plaintiff  of  the  approach  of  the 
train,  he  had  no  reasonable  occasion  or  cause  to  attempt  to  stop  sooner 
than  he  did.  He  had  the  right,  and  it  was  not  negligence  on  his  part,  to 
rely  upon  the  accustomed  and  required  signals  being  given.  The  absence 
of  the  flagman  from  that  track  he  was  entitled  to  consider,  under  the 
evidence,  as  an  assurance  that  it  was  clear  and  could  be  safely  crossed. 
He  rightfully  expected  the  observance  of  the  law  regulating  the  rate  of 
speed.  Whether  or  not,  under  the  circumstances,  plaintiff  was  negligent 
in  proceeding  as  he  did,  or  if  negligent  in  so  doing,  whether  or  not 
such  want  of  care  upon  his  part  was  the  cause  of  his  hurt,  were,  under 
all  the  authorities,  essentially  questions  of  fact  for  the  determination 
of  a  jury,  and  the  court  did  not  err  in  submitting  them  to  a  jury,  nor  in 
refusing  a  new  trial.  Railway  Co.  v.  Brantley,  62  S.  W.  Rep.,  94 ;  Rail- 
way Co.  V.  Owens,  8  Texas  Ct.  Rep.,  69 ;  Railway  v.  Holt,  70  S.  W.  Rep., 
591 ;  Railway  v.  Wagley,  40  S.  W.  Rep.,  540 ;"  Railway  v.  Holland,  66 
S.  W.  Rep.,'68;  Railway  v.  Crowder,  64  S.  W.  Rep.,  90;  Bell  v.  Railway, 
6  Texas  Ct.  Rep.,  523;  Railway  v.  Byrd,  1  Texas  Ct.  Rep.,  523;  Railway 
V.  Ives,  8  Texas  Ct.  Rep.,  721 ;  Railway  v.  Gross,  6  Texas  Ct.  Rep.,  640 ; 
Railway  v.  Watkins,  88  Texas,  25 ;  Railway  v.  Jacobson,  66  S.  W.  Rep., 
1111 ;  Railway  v.  Huebner,  42  S.  W.  Rep.,  1021 ;  Railway  v.  Roane,  8 
Texas  Ct.  Rep.,  278;  Saunders  v.  Railway,  9  Texas  Ct.  Rep.,  746. 

GILL,  Associate  Justice. — This  action  was  brought  by  Benjamin 
Dolson  to  recover  of  the  Gulf,  Colorado  &  Santa  Pe  Railway  Company 
damages  for  personal  injuries  sustained  by  him  in  a  collision  with  one  of 
defendant's  switch  engines  in  the  city  of  Galveston. 

It  was  alleged  that  while  plaintiff,  in  the  exercise  of  due  care,  was 
riding  in  his  buggy  over  a  public  crossing  of  defendant's  railway  in  the 
.  city  a  switch  engine  propelled  at  an  unlawful  rate  of  speed  and  without 
sound  of  bell  or  whistle  or  other  warning  was  run  against  his  buggy,  in- 
juring it,  his  horse  and  himself.  He  also  averred  that  the  flagman  sta- 
tioned at  that  point  to  warn  the  public  of  approaching  trains  failed  to 
warn  him  as  he  neared  the  crossing. 

Defendant  answered  by  general  denial  and  plea  of  contributory  negli- 
gence and  specially  averred  that  under  the  circumstances  it  was  plain-» 
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tiff's  duty  to  stop  and  look  and  listen  before  attempting  to  cross  and 
this  he  did  not  do. 

The  case  was  tried  to  a  jury  and  resulted  in  a  verdict  and  judgment 
for  plaintiff  for  $3,500  and  the  defendant  has  appealed.  The  amount 
of  the  judgment  is  not  complained  of.  The  recovery,  however,  is  assailed 
upon  three  grounds : 

First  As  unsupported  by  the  evidence  because  it  appears  that  plain- 
tiff was  guilty  of  contributory  negligence  in  the  respect  pleaded. 

Second.  That  the  verdict  is  against  the  great  weight  and  preponder- 
ance of  the  evidence  upon  the  issue. 

Third.    Because  the  court  erred  in  refusing  a  requested  special  charge. 

The  nature  of  the  accident  as  disclosed  by  the  record  is  as  follows: 
Plaintiff  and  a  friend  were  in  a  buggy  driving  from  the  wharf  front 
south.  The  horse  was  gentle  and  they  were  driving  in  a  slow  trot  but 
little  faster  than  a  w^alk.  The  top  of  the  buggy  was  raised  but  there 
were  no  side  curtains  and  the  view  of  its  occupants  to  the  front  and  to 
each  side  was  open.  The  crossing  where  the  accident  occurred  was  at 
the  intersection  of  Twenty-seventh  Street  with  plaintiff's  road.  Between 
the  road  at  this  point  and  the  wharf  was  a  plank  fence  about  ten  or 
twelve  feet  high,  the  planks  being  so  close  together  as  to  obstruct  the 
view  of  approaching  trains.  This  fence  came  up  to  the  east  side  of  the 
street  and  within  about  twenty-three  feet  of  the  track.  It  thus  ob- 
structed the  view  of  engines  approaching  from  the  east  and  also  pre- 
vented the  engineer  or  fireman  from  seeing  those  about  to  cross  from 
the  north  until  the  engine  was  very  near  the  crossing. 

The  ordinances  of  the  city  required  the  engine  bell  to  be  rung  continu- 
ously while  the  engine  was  in  motion  in  the  city  limits  and  the  whistle  to 
be  blown  for  each  crossing.  While  the  evidence  upon  the  point  is  con- 
flicting, it  is  ample  to  sustain  the  finding  that  neither  of  these  warnings 
was  given.  The  speed  of  the  engine  was  limited  by  ordinance  to  seven 
miles  an  hour  at  that  point,  and  the  evidence  supports  the  conclusion  that 
the  engine  at  the  time  of  the  accident  was  being  propelled  at  a  higher 
rate  of  speed. 

In  obedience  to  the  requirement  of  an  ordinance  the  defendant  had 
stationed  at  that  crossing  a  flagman  whose  duty  it  was  to  warn  those 
about  to  cross  of  the  approach  of  engines  and  trains.  On  the  occasion 
in  question  when  plaintiff  approached  the  crossing  the  flagman  gave  no 
warning  when  plaintiff  passed  him,  and  seeing  no  engine  and  hearing 
neither  bell  nor  whistle  he  proceeded  to  drive  across.  When  he  was  in 
a  few  feet  of  the  track  he  saw  the  engine  approaching  at  considerable 
speed  and  almost  upon  the  crossing.  He  sought  to  stop  the  horse  but 
the  animal  being  frightened  could  not  be  controlled.  He  then  pulled 
him  sharply  to  the  right  but  notwithstanding  his  efforts  the  animal  went 
upon  the  track.  The  engine  struck  the  buggy  between  the  front  and 
rear  wheels,  overturning  it  and  dragging  it,  the  horse  and  its  occupants 
about  thirty  feet  before  the  engine  could  be  stopped.  The  horse's  leg 
was  broken,  the  buggy  wrecked  and  the  plaintiff  injured. 

As  forcibly  sustaining  the  plaintiff's  contention  that  the  engine  ap- 
proached without  warning  we  mention  the  testimony  of  the  flagman  that 
he  was  standing  near  his  box  talking  to  an  acquaintance.  That  just 
after  plaintiff  passed  him  bis  attention  wag  attracted  to  the  approaching 
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engine  by  the  smoke  he  saw  above  the  high  enclosure.  He  then  called 
to  plain tiif  to  stop.    Plaintiff  says  he  did  not  hear  the  call. 

We  are  of  opinion  these  facts  sustain  the  conclusion  that  the  plaintiff's 
injuries  were  due  to  the  negligence  of  the  company  in  the  respects  alleged 
and  that  ♦plaintiff  was  not  guilty  of  contributory  negligence.  We  hold 
therefore  that  the  first  two  contentions  of  defendant  are  without  merit. 

Defendant  asked  a  special  charge  to  the  effect  that  if  under  all  the 
circumstances  a  reasonably  prudent  person  would  have  stopped  and 
looked  and  listened  and  plaintiff  failed  to  do  so  he  could  not  recover  and 
the  action  of  the  court  in  refusing  to  give  it  is  the  subject  of  the  third 
contention. 

In  this  State  failure  to  look  and  listen  before  crossing  a  railway  at  a 
public  crossing  is  not  negligence  as  matter  of  law,  but  it  is  also  true  that 
if  under  the  circumstances  of  the  particular  situation  a  reasonably  pru- 
dent person  would  have  done  so  a  failure  to  pursue  that  course  will  pre- 
clude a  recovery.  The  question,  however,  is  for  the  jury  and  in  this 
case  that  issue  waa  well  and  fully  submitted  in  the  general  charge  taken 
in  connection  with  other  special  charges  given  at  the  request  of  defend- 
ant.   We  think  the  judgment  should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 


Texas  &  Pacipio  Railway  Company  v.  R.  E.  Tracy. 

Decided  February  18,  1906. 

1. — Cattle  Shipment — Change  of  Destination — ^Measure  of  Damages. 

Where  a  contract  was  made  for  the  shipment  of  cattle  by  rail  to  G.,  and 
while  they  were  en  route  their  destination  was  changed  to  W.  because  of  quar- 
antine restrictions,  the  measure  of  damages  for  injuries  occurring  in  their 
transportation  was  the  difference  between  their  market  value  at  G.  (not  W.) 
and  what  would  have  been  their  market  value  had  they  reached  G.  in  proper 
condition. 


-Harmless  Error. 

The  evidence  showing  that  G.  was  a  better  market  for  cattle  than  W.,  and 
that  plaintiff's  damages,  if  estimated  by  the  market  at  the  former  point,  would 
have  been  still  larger,  error  in  the  charge,  in  instructing  that  the  damages  were 
to  be  estimated  on  the  value  of  the  cattle  at  W.,  was  harmless  as  to  the  de- 
fendant. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

T.  J.  Freeman  and  J.  M.  Wagstajf,  for  appellant. 

Legett  &  Kirhy  and  HardwicJce  &  HardwicJce,  for  appellee. 

SPEER,  Associate  Justice. — The  appellee  shipped  about  1,000  head 
of  cattle  from  Merkel,  Texas,  over  the  line  of  the  appellant  to  Fort 
Worth,  Texas,  destined  to  Giles,  Texas,  a  point  on  the  line  of  the  Fort 
Worth  &  Denver  City  Railway.  The  total  freights  amounting  to  $1,150 
were  paid  to  appellant.  The  Fort  Worth  &  Denver  City  Railway 
Company  refused  to  transport  the  cattle  to  their  destination  because  that 
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place  was  above  the  quarantine  line  and  the  cattle  were  found  to  be 
infected  with  ticks,  so  their  destination  was  changed  at  Fort  Worth,  to 
Wichita  Falls,  to  which  place  they  were  transported  by  the  Fort  Worth 
&  Denver  Company.  The  cattle  were  damaged  en  route  while  in  the 
hands  of  both  companies,  to  recover  which  damages  this  suit*  was  insti- 
tuted in  the  District  Court  of  Taylor  County.  There  was  judgment  in 
appellee's  favor  against  both  roads,  but  the  Texas  &  Pacific  Company 
alone  appeals. 

A  single  question  is  presented  for  our  determination.  Upon  the  trial 
the  court  heard  evidence  as  against  both  defendants  over  the  objections 
of  appellant,  going  to  show  loss  in  the  market  value  of  the  cattle  at 
Wichita  Falls  occasioned  by  the  injuries  inflicted  upon  them,  and  also 
charged  the  jury  that  the  measure  of  damages  as  against  both  defendants 
would  be  the  difference  between  the  market  value  of  said  cattle  at 
Wichita  Falls  in  the  condition  in  which  they  were  delivered  at  that 
point  and  in  the  condition  in  which  they  would  have  arrived  and  been 
delivered  if  they  had  been  transported  with  ordinary  care  and  prompt- 
ness. The  proposition  insisted  upon  by  appellant  is  that  since  Giles 
was  the  destination  of  the  cattle,  and  since  .values  at  this  point  were 
necessarily  in  contemplation  of  the  parties  at  the  time  of  making  the 
contract,  the  prices  at  this  point,  and  not  at  Wichita  Falls,  should  have 
determined  the  amount  of  appellee's  recovery  as  against  it.  We  are 
inclined  to  agree  with  this  contention,  and  think  that  insofar  as  the  re- 
covery against  appellant  is  concerned,  the  court  should  have  instructed 
the  jury  with  respect  to  prices  at  Giles  instead  of  Wichita  Falls.  The 
fact  that  appellee's  cattle  were  never  actually  delivered  at  Giles  can  not 
affect  the  question,  as  appellee  seems  to  think.  It  is  the  well  known  rule 
that  a  carrier  is  liable  for  damages  to  stock  undertaken  to  be  transported 
by  it  and  lost  or  killed  en  route,  to  the  extent  of  their  value  at  destination. 
In  such  cases  the  stock  never  actually  reach  their  destination,  yet  values 
at  such  place  must  be  proved.  So  here,  it  would  have  been  an  easy 
matter  to  prove  by  witnesses  who  were  cognizant  of  the  market  at  Giles 
and  of  the  condition  of  the  cattle,  their  value  in  their  injured  condition 
at  such  place.  But  notwithstanding  our  views  upon  this  question,  we 
are  yet  of  the  opinion  that  the  judgment  must  be  affirmed,  for  the 
reason  that  all  of  the  evidence  upon  the  question  of  values  at  Wichita 
Falls  and  at  Giles,  shows  that  the  latter  place  was  a  better  cattle  market 
than  the  former,  and  that  necessarily  the  damages  were  greater  when 
tested  by  the  Giles  market  than  they  were  when  determined  by  the 
Wichita  Falls  market;  so  that  the  error  in  the  court's  charge,  inuring 
as  it  did,  to  the  benefit  of  appellant,  would  not  require  a  reversal  of  the 
case. 

The  judgment  is  therefore  affirmed. 

Afftrmed. 

Writ  of  error  refused. 
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J.  M.  Wattenbarger  v.  S.  N.  Hodoes. 

Decided  February  18,  1905. 

1. — Statute  of  Traudi — ^Default  of  Another — ^Independent  Promise. 

Plaintiff  contracted  to  sell  certain  lands  to  defendant's  brother,  and  the 
brother  put  up  $300  to  be  forfeited  if  he  failed  to  take  and  pay  for  the  lands 
by  a  stated  date.  He  so  failed  to  do,  and  defendant,  being  desirous  for  his  brother 
to  buy  the  land,  and  thereby  become  his  neighbor,  agreed  with  plaintiff  that  if 
the  latter  would  further  extend  the  time,  and  the  brother  did  not  then  com- 
plete the  purchase,  he,  defendant,  would  on  his  own  account  pay  a  forfeit  of  $500. 
Held,  that  this  was  not  within  the  statute  of  frauds  as  a  promise  to  answer 
for  the  debt  or  default  of  another,  but  was  an  original  and  independent  promise, 
upon  which  defendant  was  liable. 

S. — Same — Consideration. 

The  disadvantage  to  plaintiff  in  extending  the  time,  and  in  declining,  at  the 
instance  of  defendant,  another  desirable  offer  for  the  land  then  pending,  was  a 
sufficient  consideration  for  the  promise,  aside  from  the  advantage  to  defendant  of 
having  his  brother  for  a  neighbor. 

Appeal  from  the  District  Court  of  Sherman.  Tried  below  before  Hon, 
S.  T.  Fagan. 

Browning,  Madden  &  Trulove,  for  appellant. — The  cause  of  action  in 
this  case  is  the  defendant's  check;  the  statute  of  frauds,  set  up  by  the 
demurrer  as  a  defense,  affects  the  consideration  only,  and  not  the  contract. 
The  demurrer  should  have  been  overruled.  Crutchfield  v.  Donathan,  49 
Texas,  696;  Watson  v.  Baker,  71  Texas,  747;  Hannay  v.  Moody,  71 
S.  W.  Bep.,  326,  326;  2  Pars.  Con  (6th  ed.),  p.  7;  Anderson  v.  Tinsley, 
28  S.  W.  Bep.,  122;  Branch  v.  McBeynolds,  38  S.  W,  Bep.,  625. 

Turner  &  Boyce,  for  appellee. — The  statute  of  frauds  was  not  over- 
come by  plaintiffs  reply.  The  check  had  become  null  and  void  in  law 
when  the  deal  between  defendant  and  George  Wattenbarger  was  con- 
summated. It  would  require  some  valid  consideration  to  revive  it 
A  verbal  promise  on  the  part  of  defendant  to  indemnify  plaintiff  against 
loss  by  reason  of  a  failure  on  the  part  of  B.  G.  Hodges  to  comply  with 
his  contract  would  be  necessarily  within  the  statute  of  frauds,  and  not 
enforceable.  Zanderson  v.  Sullivan,  44  S.  W.  Bep.,  484 ;  Westmoreland 
T.  Carson,  13  S.  W.  Bep.,  659;  Ganset  v.  Orr,  73  S.  W.  Bep.,  477;  Jones 
V.  Carver,  59  Texas,  293 ;  7  Wait's  Ac.  &  Def .,  p.  7 ;  Brandt  on  Surety- 
ship and  Guaranty,  sees.  59,  75. 

2.  The  check  was  not  sufficient  as  a  memorandum.  Moore  v.  Powell, 
26  S.  W.  Bep.,  472 ;  Munk  t.  Weidener,  29  S.  W.  Bep.,  408 ;  Zanderson 
V.  Sullivan,  supra. 

In  order  for  the  defendant's  agreement  to  be  valid  and  binding  on 
him,  it  must  have  been  substituted  for  that  of  B.  G.  Hodges  with  the 
plaintiff,  and  B.  G.  Hodges  released.  Hill  v.  Frost,  59  Texas,  25; 
Bason  v.  Hughart,  2  Texas,  476 ;  Starr  v.  Taylor,  56  S.  W.  Bep.,  643 ; 
Bidgell  V.  Beeves,  2  App.  Con.  Cas.,  436 ;  Cobb  v.  Ward,  19  S.  W.  Bep., 
250 ;  3randt  on  Suretyship  and  Guaranty,  sec.  76 ;  Muller  v.  Beviere, 
59  Texas,  640. 
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STEPHENS,  Associate  Justice. — Appellant  declared  on  a  bank 
check  for  $500,  drawn  in  his  favor  by  appellee.  The  declaration  was 
met  with  a  plea  to  the  eflfect  that  the  check  had  been  superseded  by  one 
for  a  larger  amount,  which  had  been  paid.  In  avoidance  of  this  defense, 
appellant  alleged  in  a  supplemental  petition  a  new  but  oral  promise  on 
the  part  of  appellee  to  pay  him  the  amount  of  the  check,  which,  though 
it  had  been  superseded  as  alleged  by  appellee,  was  still  in  the  hands  of 
appellant  when  the  oral  promise  was  made,  and  was  by  mutual  consent 
revived.  The  court  sustained  a  general  demurrer  to  the  supplemental 
petition  and  also  a  special  exception  pleading  the  statute  of  frauds 
against  the  oral  promise,  on  the  ground  that  it  was  a  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another.  This  ruling  led  to  a 
judgment  against  appellant,  from  which  this  appeal  is  prosecuted. 

According  to  the  allegations  of  the  supplemental  petition,  appellant 
and  R.  6.  Hodges,  a  brother  of  appellee,  made  a  writt^  contract  August 
22, 1902,  for  the  sale  and  transfer  on  November  1,  1902,  to  R.  G.  Hodges 
of  three  sections  of  school  land  in  Sherman  County  belonging  to  appel- 
lant. The  concluding  article  of  this  contract  was  as  follows :  "Fourth : 
Both  parties  hereto  deposit  as  a  forfeit  the  sum  of  $300,  in  the  First 
National  Bank  of  Denton,  Texas,  that  is  to  say,  each  of  us  will  deposit 
in  said  bank  our  personal  check  in  favor  of  the  other  for  $300,  same  to 
be  there  kept  until  the  first  day  of  November,  1902,  and  if  either  party 
shall  on  said  date  fail  to  comply  with  his  part  of  this  agreement,  then 
he  shall  forfeit  to  the  party  not  so  failing  and  ready  and  willing  to 
comply  therewith,  the  said  sum  of  $300  as  liquidated  damages  for  fauing 
to  comply  with  this  agreement,  and  the  said  party  not  in  default  shall 
be  entitled  to  said  check  and  shall  be  entitled  to  recover  of  the  party  so  in 
default  the  said  sum  of  $300  as  liquidated  damages,  and  in  full  payment 
and  settlement  of  all  damages  sustained  by  reason  of  his  not  having 
complied  with  this  agreement.^* 

Both  parties  complied  with  the  requirement  of  the  contract  as  to  the 
deposit  of  checks,  but  R.  G.  Hodges  failed  to  move  to  Sherman  County 
and  take  the  lands  within  the  time  specified,  and  appellant,  having  an 
opportunity  to  make  an  advantageous  sale  of  said  three  sections  and 
one  other  to  one  Honecker,  about  November  10,  1902,  informed  appellee, 
who  had  purchased  adjoining  lands  and  who  had  expressed  a  desire  to 
have  his  brother  for  a  neighbor,  that  he  desired  to  accept  the  oflFer  of 
Honecker,  and  felt  unwilling  to  hold  the  land  for  R.  G.  Hodges  any 
longer  for  the  small  sum  of  $300  covered  by  his  check.  Whereupon,  as 
alleged  in  said  supplemental  petition,  appellee  "offered  and  proposed  to 
plaintiff  that  if  he,  plaintiff,  would  extend  the  time  on  said  contract 
with  said  R.  G.  Hodges  until  said  R.  G.  could  get  there,  he,  defendant, 
would  give  him  $500  on  his,  defendant's,  own  account  as  a  guaranty 
that  R.  G.  Hodges  would  carry  out  his  said  contract,  and  stated  in 
substance  that  he,  defendant,  would  then  and  there  give  plaintiff  his, 
defendant's,  individual  check  for  the  $500,  which  should  and  would  be 
intended  to  liquidate  the  damages  of  plaintiff  in  case  R.  G.  Hodges 
failed  to  make  good  his  said  contract.  That  plaintiff  accepted  said 
proposition,  and  it  was  agreed  between  plaintiff  and  defendant  that  plain- 
tiff might  accept  and  hold  the  check  sued  on  (which  had  been  and  was 
then  in  his  possession  on  account  of  the  trade  between  defendant  and 
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George  Wattenbarger)  and  in  case  said  B.  6.  Hodges,  for  any  cause, 
failed  to  pay  for  and  receive  the  said  three  sections  of  land  in  said  con- 
tract mentioned,  then  the  plaintijff  would  be  entitled  to  and  should  have 
the  right  to  collect  the  amount  called  for  in  said  check  and  hold  the  same 
in  his  own  right  as  and  in  settlement  of  his  damages  on  account  of 
failing  to  carry  out  said  contract  with  defendant.  That  plaintiff,  by 
reason  of  said  agreement  and  contract  with  defendant,  accepted  and  held 
said  check,  as  aforesaid,  and  declined  to  sell  said  lands  to  said  Honecker, 
and  thereby  lost  the  said  proposed  trade."  R.  G.  Hodges  finally  moved 
to  Sherman  County,  but  refused  to  take  the  lands,  although  appellee 
had  repeatedly  assured  appellant  that  he  would  do  so,  and  urged  appellant 
to  wait  on  him,  it  being  further  alleged,  in  effect,  that  R.  G.  Hodges 
had  authorized  appellee  to  act  for  him  in  the  premises- 
Treating  the  promise  of  appellee,  to  pay  appellant  five  hundred  dollars 
in  case  R.  G.  Hodges  failed  to  consummate  the  sale  agreed  on  between 
him  and  appellant,  as  a  promise  to  pay  that  sum  of  money  as  liquidated 
damages — it  being  so  treated  in  the  supplemental  petition  demurred  to— 
we  are  of  opinion  that  it  was  not  a  promise  to  answer  for  "the  debt, 
default  or  miscarriage  of  another,^*  within  the  meaning  of  the  statute 
of  frauds.  (Rev.  Stats.,  art.  2543.)  To  bring  it  within  that  statute  the 
promise  must  have  been  to  answer  for  the  same  debt  for  which  R.  G. 
Hodges  was  liable  by  reason  of  his  failure  to  consummate  the  sale,  the 
language  of  the  statute  indicating  and  the  decisions  construing  it  holding 
that  the  promise  required  to  be  in  writing  must  be  a  collateral  and  not 
an  original  or  independent  one.  The  promise  of  R.  G.  Hodges,  both  as 
originally  made  by  him  and  as  extended  by  appellee  for  him,  was,  that 
if  he  did  not  take  the  land  he  would  pay  appellant  three  hundred  dollars 
in  full  satisfaction  of  the  damages.  The  promise  of  appellee  was,  that 
if  appellant  would  extend  the  time  and  forego  the  sale  to  Honecker  and 
if  R.  G.  Hodges  did  not  then  take  the  land,  he  would  pay  on  "his  own 
account"  five  hundred  dollars  to  cover  appellant's  damages.  The  latter 
promise  created  a  liability  for  a  different  and  greater  sum  than  the 
former,  and  was  not  one  to  answer  for  the  same  debt  or  default  as  the 
former.  The  promise  of  appellee,  so  far  from  being  conditioned  on  the 
failure  of  his  brother  to  meet  his  obligation  to  pay  three  hundred  dollars 
as  liquidated  damages,  seems  to  have  been  either  in  addition  to  or  in 
lieu  of  that  obligation,  and  was  not  therefore  collateral  to  it.  True,  this 
promise  was  conditioned  on  the  failure  of  R.  G.  Hodges  to  take  the 
land,  and  in  a  sense  was  a  promise  to  answer  for  that  default  or  mis- 
carriage, but  not  more  so  than  was  the  promise  of  R.  G.  Hodges  himself 
to  pay  the  damages  agreed  on  between  him  and  appellant.  The  nature 
and  terms  of  the  written  contract  between  appellant  and  R.  G.  Hodges 
left  appellant  but  one  legal  remedy  for  the  failure  of  R.  G.  Hodges  to 
become  a  purchaser  of  the  three  sections  of  school  land  held  by  appellant, 
and  that  was  to  collect  the  check  for  $300,  "in  full  payment  and  settle- 
ment of  all  damages.*'  A  promise  to  answer  for  default  in  the  payment 
of  this  check  would  have  been  within  the  statute,  but  the  promise  to  pay 
a  larger  sum  as  liquidated  damages  in  lieu  of  or  in  addition  to  said  $300 
was  an  independent  promise.  The  failure  of  R.  G.  Hodges  to  take  the 
land  was  but  a  condition  of  appellee's  promise — one  which  gave  appellant 
the  right  to  maintain  an  action  thereon — and  was  not  "the  default  or 
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miscarriage"  referred  to  in  the  statute  of  frauds.  No  surety  was  needed 
for  such  default  or  miscarriage,  for  the  contract  provided  its  own  remedy 
for  that.  The  disadvantage  to  appellant  in  extending  the  time  and  de- 
clining a  desirable  oflEer  for  the  land  at  the  instance  of  appellee  was  a 
sufficient  consideration  for  the  promise,  to  say  nothing  of  the  advantage 
to  appellee  of  having  his  brother  for  a  neighbor.  Besides,  the  promise  of 
appellee,  as  alleged,  was  expressly  made  "on  his  own  account." 

The  case  of  Gansey  v.  Orr  (Mo.),  73  S.  W.  Rep.,  477,  cited  by  appellee, 
holding  that  a  verbal  promise  of  indemnity,  regardless  of  the  nonliability 
of  the  person  for  whose  "miscarriage"  it  is  made,  is  within  the  statute 
of  frauds,  we  are  not  inclined  to  follow.  While  that  is  announced  as 
the  rule  of  construction  in  Missouri,  on  the  authority  of  Green  v.  Cres- 
well,  10  Ad.  &  £1.,  453,  as  the  leading  case,  the  opinion  concedes  that 
in  a  majority  of  the  States  a  different  rule  prevails.  (For  a  valuable 
collection  of  authorities  see  23  Cent.  Dig.,  "Statute  of  Frauds,"  sections 
32,  33,  cited  in  foot  note.) 

In  Tighe  v.  Morrison,  5  L.  R.  A.,  617,  the  New  York  Court  of  Appeals, 
after  citing  numerous  authorities  to  support  a  construction  there  given 
the  statute  of  frauds,  used  this  language:  "There  are  cases  holding  the 
opposite  doctrine,  the  most  noted  of  which  are  Green  v.  Creswell,  10 
Ad.  &  El.,  453,  and  Kingsley  v.  Balcome,  4  Barb.,  131.  The  former, 
which  is  responsible  for  much  of  the  confusion  existing  upon  the  subject, 
can  no  longer  be  regarded  as  the  law  in  the  country  where  it  was  decided, 
as  will  appear  from  the  later  English  cases,"  citing  several. 

The  rule  announced  in  Gansey  v.  Orr,  supra,  does  not  seem  to  have 
been  sanctioned  in  any  Texas  case,  but  the  contrary  seems  to  be  the  rule 
here.  (Brown  v.  Bank,  88  Texas,  265;  Muller  v.  Riviere,  59  Texas, 
640;  Campbell  v.  Pucket,  1  Posey  U.  Cas.,  465.) 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


A.  W.  Jolly  v.  Missouri,  Kansas  &  Texas  Railway  Company  of 

Texas. 

Decided  February  18,  1905. 

Ballroadi — Joint  TTie  of  Traoki — ^Injury  at  Crouingr. 

Where  two  railway  companies  maintained  a  joint  depot  and  yards  at  a 
point  where  their  tracks  intersected,  with  a  joint  agent  in  charge,  negligence  of 
the  servants  of  one  of  the  roads  in  leaving  a  car  on  a  joint  switch  track,  so 
that  it  stood  partly  in  a  street,  did  not  render  the  other  road  liable  for  injury 
to  one  whose  horse  became  frightened  at  the  car. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Richard  B,  Semple,  Thos.  P.  Sieger  and  M.  M.  McMahon,  for  ap- 
pellant.— 1.  It  was  the  duty  of  appellee  to  keep  that  portion  of  its 
roadbed  which  crossed  said  street  clear  of  all  obstruction  by  said  cars, 
and  since  said  accident  was  occasioned  by  said  cars  being  on  appellee's 
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track  within  said  street,  and  the  evidence  submitted  to  the  jury  showed 
such  facts,  it  was  error  for  the  court  to  charge  the  jury  to  find  for  de- 
fendant. Arts.  549c,  4435,  Sayles^  Civ.  Stats.;  Railway  v.  Owens,  8 
Texas  Ct  Bep.,  69;  Railway  v.  Holt,  70  S.  W.  Rep.,  591;  Railway  v. 
McManus,  16  Texas  Civ.  App.,  122;  1  Thompson  on  Neg.,  p.  359;  Pierce 
on  Railroads,  p.  248;  Webb's  Pollock  on  Torts,  24. 

2.  Where  one  railroad  crosses  the  line  of  another  railroad  and  the 
railway  companies  operating  said  railroads  own  in  partnership  a  joint 
depot  for  the  reception  of  freight  and  passengers  coming  to  each  rail- 
road and  employ  a  joint  depot  agent  who  manages  the  business  of  both 
said  roads  at  said  station,  and  said  plaintiff  is  injured  by  the  negligence 
of  employes  of  one  of  said  roads  in  placing  and  leaving  cars  owned  by 
such  road  on  the  track  of  the  other  of  said  roads  where  the  same  crosses 
a  street  in  a  duly  incorporated  town,  the  fact  that  said  cars  and  said 
employes  were  not  in  the  service  of  said  second  road  would  not  relieve 
it  from  liability  to  plaintiff  for  such  injury.  Missouri,  K.  &  T.  Ry.  Co. 
v.  Owens,  8  Texas  Ct.  Rep.,  67;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Miller,  9 
Texas  Ct.  Rep.,  757 ;  Ray  v.  P.  &  N.  T.  Ry.  Co.,  4  Texas  Law  Journal,  18. 

Head,  Dillard  &  Head,  for  appellee. — Articles  549c  and  4435  of  our 
Revised  Statutes  were  enacted  for  the  purpose  of  prescribing  the  res- 
pective duties  of  railway  companies  and  municipal  authorities  in  refer- 
ence to  constructing  and  keeping  in  repair  the  highway  proper  at  points 
of  intersection,  and  have  no  reference  to  temporary  obstructions  caused 
by  cars  left  by  other  companies  on  joint  sidings  used  by  connecting  rail- 
way companies  in  obedience  to  other  statutes  of  this  State.  Railway  v. 
Able,  72  Texas,  150;  Railway  v.  Connelly,  39  S.  W\  Rep.,  145;  Railway 
V.  Haddox,  81  S.  W.  Rep.,  1036. 

RAINEY,  Chief  Justice. — This  suit  was  brought  by  appellant  to  re- 
cover of  appellee  damages  for  personal  injuries  to  appellant  caused  by 
the  alleged  negligence  of  appellee's  servants  in  leaving  a  car  on  its  track, 
which  car  extended  into  the  public  street  and  which  frightened  appellant's 
horse,  causing  it  to  back  and  throw  him  out  of  his  buggy  and  injure 
him.  The  court  instructed  a  verdict  for  the  railway  company,  and 
judgment  was  entered  accordingly. 

The  evidence  shows  that  the  accident  occurred  at  Bells,  where  the 
appellant's  road  and  that  of  the  Texas  &  Pacific  Railway  Company  cross. 
These  two  roads  have  and  maintain  there  a  joint  depot  and  yards, 
having  a  joint  agent  in  charge.  They  have  certain  Y  and  switch  tracks 
which  are  used  by  both.  One  of  the  tracks  is  known  as  the  "team 
track,"  on  which  cars  containing  merchandise  for  customers  at  Bells 
are  left  to  be  unloaded  by  such  customers.  The  car  at  which  plaintiff's 
horse  had  become  frightened  had  been  brought  in  and  left  there  by  a 
local  freight  train  operated  solely  by  the  servants  of  the  Texas  &  Pacific 
Railway  Company,  to  be  unloaded  by  one  of  its  customers,  and  witli 
and  over  which  appellant  had  no  connection  or  control  whatever.  The 
street  crossed  the  tocks  there,  it  being  a  public  thoroughfare,  and  the 
car  was  left  standing  partly  in  the  street,  with  room  enough  for  ve- 
hicles to  pass.  The  plaintiff  was  traveling  in  his  buggy  west,  and  first 
came  to  the  east  Y  track,  on  which  a  car  of  appellant  had  been  left 
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close  to  the  north  side  of  the  street  to  be  taken  up  by  the  Texas  &  Pa- 
cific and  transported  to  some  point  on  its  line.  When  passing  this  car, 
plaintiff^s  horse  showed  slight  evidence  of  "fright,  and  he  tapped  him 
with  his  whip.  When  he  approached  the  second  car,  the  one  left  on  the 
team  track  by  the  Texas  &  Pacific,  the  horse  became  frightened,  backed 
the  buggy,  and  threw  plaintiff  out,  and  he  was  injured  as  alleged. 

This  is  the  second  appeal  of  this  case.  We  reversed  the  case  on  the 
former  appeal  for  the  reason  that  no  liability  was  shown  as  against 
the  appellee.  31  Texas  Civ.  App.,  612,  72  S.  W.  Rep.,  871.  The  facts 
on  this  appeal  are  practically  the  same,  and  we  are  still  of  the  opinion 
that  plaintiff  was  not  entitled  to  recover,  and  the  court  did  not  err  in 
instructing  a  verdict  for  defendant.  The  statute  provides  for  the 
interchange  of  business  at  the  crossing  of  two  railways,  and  in  our 
opinion  the  negligence  in  the  use  of  the  tracks  for  that  purpose  by 
one  of  said  roads  should  not  throw  responsibility  on  the  other  therefor. 
The  car  at  which  plaintiff^s  horse  became  frightened  was  handled  ex- 
clusively by  the  Texas  &  Pacific  Railway  Company's  servants.  It  was 
so  handled  in  the  exclusive  interest  of  the  Texas  &  Pacific  Railway 
and  it  was  owned  by  the  Texas  &  Pacific  Railway  Company,  and  the 
appellee  had  no  part  or  interest  whatever  in  it  or  its  disposition. 

We  think  the  proof  fails  absolutely  to  show  negligence  on  the  part 
of  appellee,  and  the  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


W.  F.  Hicks  v.  B.  F.  Porter  et  al. 

Decided  February  18,  1905. 

1. — Continuance — ^Diligence. 

Where  defendant,  by  an  examination  of  the  records  of  the  surveyor's  office, 
could  have  ascertained  the  name  of  the  peraon  who  surveyed  the  land  in  suit, 
and  by  inquiry  made  of  his  relatives  in  the  county  could  have  learned  his  resi- 
dence, but  neglected  to  do  so  for  more  than  three  years  after  the  filing  of  the 
suit,  no  such  diligence  was  shown  as  would  warrant  a  continuance  to  obtain 
the  surveyor's  testimony  by  deposition. 

2. — Same. 

Nor  was  the  requisite  diligence  shown  with  respect  to  a  witness  living  in  the 
county,  for  whom  a  subpoena,  which  was  not  served,  was  issued  three  years 
after  suit  filed,  and  only  twelve  days  before  the  trial,  and  the  fees  of  the  witness 
had  not  been  tendered. 

3. — Judgment — ^Purchaser  Pendente  lite. 

Where  defendant  bought  land  at  a  sale  under  a  judgment  against  H.,  for 
taxes,  and  with  notice  of  the  pendency  of  a  suit  by  plaintiff  against  H.  for  the 
land,  he  was  a  purchaser  pendente  lite,  and  was  concluded  by  the  judgment 
rendered  in  such  suit. 

Appeal  from  the  District  Court  of  Hill.     Tried  below  before  Hon. 
W.  Poindexter. 

Geo.  D,  Oreen  and  Yaughan  &  Works,  for  appellant. 
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0.  D.  Tarlton  and  Wear,  Morrow  &  SmithdeaJ,  for  appellees. — 
1.  Appellant's  application  for  a  continuance  and  the  cont4t  thereof 
showed  a  lack  of  diligence  to  procure  the  testimony  mentioned,  and  there 
was  no  error  in  overriding  said  application.  Cattle  Co.  v.  Chisholm, 
71  Texas,  623;  Railway  v.  Ragsdale,  67  Texas,  24;  Hogan  v.  Railway 
Co.,  88  Texas,  684;  Brown  v.  Bank,  70  Texas,  760;  Railway  v.  Wor- 
sham,  84  Texas,  570;  Falls  Land  &  Co.  v.  Chisholm,  71  Texas,  623. 

2.  The  judgment  against  R.  P.  Hicks  for  the  land  in  controversy 
was  conclusive  against  appellant,  he  claiming  title  under  R.  P.  Hicks 
and  having  purchased  pending  the  suit  of  B.  F.  Porter  v.  R.  P.  Hicks ; 
and  there  was  no  error  in  acUnitting  it  in  evidence.  Sharp  v.  Elliott, 
70  Texas,  669 ;  Randall  v.  Snyder,  64  Texas,  353 ;  Jamison  v.  Holbert, 
47  Texas,  180;  Rusk  v.  Mangum,  37  S.  W.  Rep.,  450;  Cassady  v. 
Kluge,  73  Texas,  154;  Wortham  v.  Boyd,  66  Texas,  404;  Flanagan 
v.  Pearson,  61  Texas,  304. 

BOOKHOUT,  Associate  Justice. — Appellees,  on  the  12th  day  of 
January,  1901,  filed  their  original  petition  in  the  District  Court  of  Hill 
County,  Texas,  in  the  ordinary  form  of  trespass  to  try  title  against 
appellant  to  recover  the  James  Edwards  273-acre  survey  in  Hill  County, 
appellees  claiming  same  as  the  heirs  of  the  said  James  Edwards,  to  whom* 
said  survey  of  land  was  patented.  On  March  24,  1902,  appellant  filed 
his  first  amended  original  answer,  consisting  of  general  exception,  plea 
of  not  guilty,  and  special  answer,  that  on  the  30th  day  of  September, 
1898,  a  judgment  and  decree  was  rendered  in  cause  No.  117,  State 
of  Texas  v.  R.  P.  Hicks,  for  the  sum  of  $100.05,  with  interest  thereon 
and  costs  of  suit,  foreclosing  a  lien  for  taxes  due  the  State  of  Texas  and 
County  of  Hill  upon  the  James  Edwards  273-acre  bounty  survey,  ab- 
stract No.  277,  it  being  the  same  land  described  in  the  petition.  That 
an  order  of  sale  was  issued  on  said  judgment  December  7,  1898,  and  the 
land  sold  by  the  sheriff,  January  3,  1899,  at  which  sale  appellant  be- 
came the  purchaser  for  the  sum  of  $300.  That  at  said  sale  G.  D.  Tarl- 
ton, Esq.,  attorney  and  agent  for  appellees,  was  present  and  made  no 
mention  of  appellees'  claim  or  title  and  alleged  ownership  of  said 
tract  of  land  to  appellant  or  others  present  at  said  sale,  bidding  on 
said  land;  whereby  appellees  are  estopped  from  claiming  any  title 
whatever  against  appellant  as  to  said  land,  etc.  On  the  29th  day  of 
March,  1904,  the  cause  was  tried  before  a  jury  and  resulted  in  a  verdict 
and  judgment  for  appellees.  On  March  30,  1904,  appellant  filed  his 
motion  for  new  trial,  which  was  overruled,  and  an  appeal  perfected. 

Opinion,  Error  is  assigned  to  the  court's  action  in  overruling  de- 
fendant's application  for  a  continuance.  One  of  the  grounds  upon  which 
the  application  was  asked  was  to  procure  the  testimony  of  J.  M.  Abbott, 
who  resides  in  Trilby  County,  State  of  Florida.  The  application  al- 
leged that  due  diligence  had  been  used  to  procure  the  testimony  of 
said  witness  in  that  as  soon  as  defendant  learned  that  said  Abbott  had 
surveyed  the  land  for  location,  appellant  began  to  make  inquiry  as  to 
the  whereabouts  of  said  Abbott,  and  on  the  21st  day  of  March,  1904, 
he  learned  for  the  first  time  that  the  said  Abbott  resided  in  Trilby, 
Florida,  and  on  the  22d  day  of  March,  1904,  he  caused  his  attorneys 
to  forward  a  commission  with  interrogatories  attached  to  take  his  deposi- 
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tion.  Insofar  as  the  application  alleged  diligence  in  attempting  to  procure 
said  testimony,  it  was  contested.  It  was  shown  that  J.  M.  Abbott  was, 
prior  to  the  year  1872  or  1873,  connly  surveyor  of  Hill  County,  Texas; 
that  he  was  well  known  to  a  number  of  citizens  of  Hill  County,  who 
now  live  and  have  continued  to  live  in  Hill  County  for  twenty  years  or 
more;  that  said  Abbott  moved  from  Hill  County  to  Florida  about  the 
year  1874;  that  he  has  numerous  relatives  in  Hill  County  who  are 
well  known  people,  giving  their  names,  from  whom  defendant  could 
have  learned  whether  said  witness  was  living  or  not,  and  if  living,  his 
residence.  The  record  of  original  surveys  of  Hill  County  showed  that 
said  Abbott  made  the  survey  of  this  land.  The  application  fails  to 
show  when  the  defendant  first  ascertained  that  the  land  was  surveyed 
by  J.  M.  Abbott,  or  when  he  began  to  make  inquiry  to  ascertain  the  res- 
idence of  said  witness.  The  suit  was  instituted  in  January,  1901,  and 
he  says  he  did  not  learn  of  the  residence  of  the  witness  until  March  21, 
1904.  Had  an  examination  of  the  records  of  the  surveyor's  office  been 
made,  defendant  would  have  ascertained  that  J.  M.  Abbott  surveyed 
the  land,  and  by  inquiry  made  of  his  relatives  residing  in  Hill  Coxmty, 
defendant  could  have  learned  of  Abbotfs  residence.  The  diligence 
shown  to  get  the  testimony  of  said  witness  is  insufficient  in  law  to  en- 
title defendant  to  a  continuance  for  the  want  of  his  testimony. 

It  is  further  insisted  that  there  was  error  in  not  granting  the  appli- 
cation on  account  of  the  absence  of  the  witness,  J.  B.  Edwards.  It 
was  alleged  that  J.  B.  Edwards  resides  in  Hill  County,  Texas.  The 
application  shows  that  no  subpoena  issued  for  Edwards  until  the  10th 
day  of  March,  1904.  This  subpoena  was  not  served,  nor  had  the  witness 
been  paid  or  tendered  witness  fees.  The  cause  had  been  pending  on 
the  docket  for  more  than  three  years.  The  case  was  tried  March  22, 
1904.  No  proper  diligence  was  had  to  procure  the  attendance  of  said 
Edwards  as  a  witness,  and  there  was  no  error  in  overruling  the  motion 
for  continuance  based  on  his  absence. 

2.  It  is  contended  that  the  trial  court  erred  in  permitting  the  plain- 
tiffs to  read  in  evidence  the  judgment  in  the  case  of  B.  F.  Porter  et  al. 
V.  R.  P.  Hicks,  dated  October  25,  1899.  On  May  25,  1898,  the  appellees, 
B.  F.  Porter  et  al.,  brought  suit  in  the  District  Court  of  Hill  County 
against  R.  P.  Hicks,  to  recover  the  same  land  involved  in  this  suit, 
said  cause  being  numbered  3,706,  and  styled  B.  F.  Porter  et  al.  v.  R.  P. 
Hicks.  On  October  25,  1899,  judgment  was  rendered  in  said  cause 
against  R.  P.  Hicks  in  favor  of  these  appellees,  vesting  title  in  them. 
On  June  24,  1898,  the  State  of  Texas  brought  suit  in  the  District 
Court  of  Hill  County  against  R.  P.  Hicks  to  recover  a  judgment  for 
taxes  then  clue  and  owing  by  him  on  the  same  property  in  the  sum  of 
$100.05,  and  interest  and  costs,  and  to  foreclose  a  tax  lien  on  the  land. 
This  suit  resulted  in  a  judgment  for  the  State  and  foreclosure  of  a  lien 
on  the  land  October  30,  1899.  Appellees  were  not  parties  to  that 
suit.  Appellant,  W.  F.  Hicks,  purchased  the  land  at  sheriflPs  sale 
duly  made  by  virtue  of  an  order  of  sale  issued  on  said  judgment. 
The  sheriff's  deed  bears  date  January  3,  1899.  Appellant,  W.  F.  Hicks, 
is  the  father  of  R.  P.  Hicks,  defendant  in  said  judgment,  and  at  the 
time  of  his  purchase  appellant  had  notice  of  the  suit  by  B.  P.  Porter 
et  al.,  then  pending  against  R.  P.  Hicks,  and  that  the  plaintiffs  in  that 
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suit  claimed  the  land.  Under  these  facts  is  the  appellant  concluded 
by  the  judgment  rendered  in  cause  No.  3706,  of  B.  F.  Porter  et  al.  v. 
R.  P.  Hicks?  That  suit  was  pending  when  the  tax  suit  was  filed  and 
judgment  was  rendered  in  favor  of  the  State  foreclosing  its  tax  lien. 
While  the  appellant  purchased  under  an  order  of  sale  issued  on  a 
judgm^at  foreclosing  a  lien  for  unpaid  taxes,  assessed  against  R.  P. 
Hicks  as  the  owner  of  the  land,  he  can  not  under  the  facts  be  considered 
a  good  faith  purchaser.  The  judgment  attached  only  to  such  interest 
as  R.  P.  Hicks  had  in  the  land.  As  the  appellant,  W.  F.  Hicks,  had 
notice  at  the  time  of  his  purchase,  of  the  suit  then  pending  against 
R.  P.  Hicks,  he  is  in  no  better  attitude  than  he  would  have  been  had 
he  bought  direct  from  R.  P.  Hicks.  He  is  to  be  treated  as  a  purchaser 
pendente  lite.  Having  purchased  the  land  while  the  suit  against  R.  P. 
Hicks  in  favor  of  appellees  was  pending,  and  with  notice  of  that  suit, 
he  is  concluded  by  the  judgment  the  same  as  if  he  had  been  a  party 
to  that  suit.  Randall  v.  Snyder,  64  Texas,  353 ;  Harle  v.  Langdon,  60 
Texas,  655;  Cordray  v.  Neuhaus,  26  Texas  Civ.  App.,  247,  61  S.  W., 
415.  It  follows  that  there  was  no  error  in  admitting  in  evidence  the 
judgment  against  R.  P.  Hicks. 

3.  It  is  insisted  that  the  court  erred  in  failing  to  charge  the  jury 
the  law  on  the  issues  as  to  the  identity  of  James  Edwards,  to  whom 
the  land  in  controversy  was  patented,  and  the  James  Edwards,  under 
whom  plaintiffs  claim  title  to  the  land.  Having  held  that  appellant 
was  a  purchaser  pendente  lite  and  concluded  by  the  judgment  in  the 
case  of  Porter  et  al.  v.  R.  P.  Hicks,  No.  3706,  this  contention  can  not 
be  sustained.  Again,  the  evidence  shows,  without  conflict,  that  the 
ancestor  of  appellees,  and  through  whom  they  claim  title,  is  the  same 
James  Edwards  to  whom  the  land  was  patented,  and  hence  there  was 
no  error  in  instructing  the  verdict  for  plaintiffs. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 


J.  F.  Blake  v.  Kansas  City  Southern  Ry.  Co. 

Decided  February  18,  1906. 
1. — Carrier  of  Fassenffers — Pullman  Conductor— EJeoting  Trespasser. 

The  rule  that  the  conductor  of  a  Pullman  sleeping  car,  forming  part  of  a 
railroad  company's  train,  is  to  be  regarded,  in  his  dealings  with  its  passengers, 
as  its  servant,  and  making  it  responsible  for  his  acts  as  if  he  were  directly  em- 
ployed by  it,  does  not  apply  with  reference  to  his  conduct  towards  a  trespasser 
on  the  train  and  car. 

S. — Same — ^Trespasser. 

Where  a  boy  got  upon  the  rear  end  of  a  Pullman  car  attached  to  a  train, 
with  no  intention  to  become  a  passenger,  but  intending  to  ride  without  paying, 
he  was  a  trespasser,  and  for  his  ejection  by  the  Pullman  conductor,  who  was 
not  employed  by  the  railway  company,  the  latter  was  not  liable,  since  the  rela- 
tion of  master  and  servant  did  not  exist  between  it  and  such  conductor,  and  its 
only  duty  towards  the  trespasser,  that  of  avoiding  unnecessary  injury  to  him, 
it  did  not  owe  in  its  character  of  a  common  carrier. 

4. — Same — Joint  Tort  Feasors — Compromise  Settlement. 

Where  plaintiff  sued  the  railway  company  and  the  Pullman  car  company 
as  joint  tort  feasors,  for  personal  injury  resulting  from  his  ejection  from  the 
Vol.  XXXVIII.  Civil— 22. 
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train,  a  settlement  made  by  him  with  the  Pullman  company  of  aU  matters  in 
controversy  between  him  and  that  company  operated  to  release  the  railway 
company,  although  the  judgment  giving  effect  to  the  settlement  ordered  that 
the  case  should  stand  for  trutl  as  between  plaintiff  and  the  railway  company. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
P.  A.  Turner. 

Chas.  8.  Todd  and  T.  D.  Rowell,  for  appellant 

Olasa,  Estes  dk  King,  for  appellee. — 1.  There  was  no  testimony  what- 
ever, that  the  conductor  of  the  Pullman  car  had  any  authority  from 
the  defendant  in  this  suit  to  eject  trespassers.  In  the  absence  of  such  au- 
thority, the  defendant  would  not  be  liable  for  any  wanton  or  unlawful 
ejection  of  plaintiff  by  him,  from  the  train.  International  &  G.  N.  Ry. 
Co.  V.  Anderson,  82  Texas,  520;  Texas  &  P.  By.  Co.  v.  Black,  87  Texas, 
160;  International  &  G.  N.  Ry.  Co.  v.  Cooper,  88  Texas,  607;  Texas 
&  P.  Ry.  Co.  V.  Lyons,  60  S.  W.  Rep.,  161. 

2.  The  procurement  of  a  judgment  and  the  satisfaction  of  same 
against  one  of  two  joint  tort  feasors,  for  injuries  resulting  from  acts 
for  which  a  recovery  against  both  tort  feasors  was  sought,  will  operate 
as  a  release  and  discharge  against  any  further  or  future  liability  arising 
from  the  same  acts.  Abb  v.  Northern  Pacific  Ry.  Co.,  68  Pac.  Rep.,  954 ; 
Seither  v.  Philadelphia  Traction  Company,  17  Atl.  Rep.,  338;  Tomp- 
kins V.  Clay  Street  Ry.  Co.,  4  Pac.  Rep.,  1165;  Denver  Ry.  Co.  v. 
Sullivan,  41  Pac.  Rep.,  601;  Hancock  v.  Metz,  16  Texas,  206;  Hartigan 
V.  Dickinson,  83  N.  W.  Rep.,  1091;  Van  Dyver  v.  PoUak,  54  Am.  St. 
Rep.,  119;  Snyder  v.  Witt,  42  S.  W.  Rep.,  441;  Robertson  v.  Tram- 
mell,  11  Texas  Ct.  Rep.,  688. 

TALBOT,  Associate  Justice. — This  suit  was  originally  instituted 
.  by  appellant  against  the  Kansas  City  Southern  Railway  Company  on  the 
27th  day  of  May,  1902,  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  by  reason  of  having  been  ejected 
from  one  of  appellee's  passenger  trains  while  in  rapid  motion,  by  a 
Pullman  palace  car  conductor.  On  the  1st  day  of  February,  1903,  by  an 
amended  petition  the  Pullman  Palace  Car  Company  was  made  a  party 
defendant,  and  appellant  sought  to  recover  a  joint  judgment  against 
both  the  appellees  and  the  said  Pullman  Palace  Car  Company  for  the 
sum  of  $2,000,  alleging  a  joint  liability.  At  the  October  term  of  the 
court,  1903,  appellant  and  the  Pullman  Palace  Car  Company  effected 
a  settlement  by  compromise,  the  said  company  agreeing  to  pay. the 
appellant  the  sum  of  $50  for  all  matters  in  controversy  between  them. 

Appellant  then  filed  his  third  amended  petition  against  appellee 
done,  alleging  the  same  cause  of  action,  with  prayer  for  judgment. 
Appellee  pleaded  a  general  denial  and  the  said  compromise  judgment 
and  payment  thereof  to  appellant  in  bar  of  his  right  to  recovery  herein. 
Also  that  the  conductor  who  ejected  appellant  from  the  train  was  not 
employed  by  appellee,  and  that  appellee  had  no  control  over  him,  but 
that  said  conductor  was  under  the  control  and  in  the  employment  of 
the  said  Pullman  Palace  Car  Company.  A  trial  was  had  before  the 
court  without  a  jury  and  resulted  in  a  judgment  for  appellee,  from 
which  this  appeal  is  prosecuted. 
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The  facts  are:  That  on  December  23,  1901,  appellant,  John  F. 
Blake,  a  boy  about  18  years  of  a^e,  got  on  the  rear  end  of  a  Pullman 
palace  car  in  charge  of  the  Pullman  conductor,  which  was  the  rear  car 
of  one  of  appellant^s  passenger  trains,  for  the  purpose  of  riding  to  a 
sawmill  some  miles  distant.  He  did  not  offer  to  pay,  nor  did  he  intend 
to  pay,  anything  to  ride  on  said  car,  and  was  a  trespasser  thereon. 
The  Pullman  conductor  discovered  Blake  on  the  platform  of  said  car 
and  ordered  him  to  get  off,  and,  by  drawing  a  pistol  and  threatening 
to  shoot  him  and  by  actually  firing  off  said  pistol,  caused  Blake  to 
jump  from  said  car,  which  resulted  in  serious  and  permanent  injury 
to  him.  No  proof  of  authority  from  the  Kansas  City  Southern  Rail- 
way Company  for  the  Pullman  conductor  to  eject  appellant  was  shown ; 
nor  was  it  shown  that  the  Pullman  conductors  on  appellee's  road  had 
ever  before  ejected  a  trespasser  from  the  train.  The  said  Pullman  con- 
ductor was  in  the  employ  and  paid  by  the  Pullman  Car  Company  and 
was  under  the  control  and  subject  to  the  orders  of  that  company.  Said 
Pidlman  conductor  was  not  imder  the  control  or  subject  to  the  orders 
of  appellee,  the  Kansas  City  Southern  Railway  Company. 

At  the  October  term  of  the  court,  1903,  appellant  and  his  next  friend, 
Henry  Blake,  and  the  Pullman  Palace  Car  Company,  which  was  then 
a  party  defendant  in  this  cause,  entered  into  the  following  written 
agreement,  to  wit: 

J.  P.  Blake,  by  next  friend,  Henry  Blake  v.  Kansas  City  Southern 
Ry.  Co.  and  Pullman  Palace  Car  Co.  In  the  District  Court, 
Bowie  County,  September  term,  A.  D.  1903,  October  2,  1903. 

No.  8152. 

The  plaintiff,  J.  P.  Blake,  a  minor,  by  his  father  and  next  friend, 
Henry  Blake,  appearing  in  person  and  by  counsel,  and  the  defendant, 
Pullman  Palace  Car  Company,  appearing  by  its  counsel,  by  way  of 
compromise  of  all  the  matters  in  controversy  in  this  suit  between  the 
plaintiff  and  the  defendant,  Pullman  Palace  Car  Company  have  agreed 
and  consented,  and  by  these  presents  do  agree  and  consent,  by  and. 
with  the  approval  of  the  court,  after  the  court  is  fully  advised  in  the 
premises,  that  judgment  may  be  rendered  in  this  cause  in  favor  of  the 
plaintiff,  J.  F.  Blake,  suing  by  his  father  and  next  friend,  Henry 
Blake,  against  the  defendant,  Pullman  Palace  Car  Company,  for  the 
sum  of  fifty  dollars,  and' the  costs  incurred  as  between  said  plaintiff 
and  said  defendant,  Pullman  Palace  Car  Company,  for  which  execution 
may  issue,  unless  the  said  fifty  dollars  for  the  use  and  benefit  of  said 
J.  P.  Blake,  as  in  such  cases  provided  by  law,  be  paid  over  to  the 
clerk  of  the  court  within  twenty  days  from  the  date  hereof,  in  the 
event  of  which  payment  this  judgment  shall  be  satisfied. 
Witnesses^  (Signatures) :  T.  D.  Rowell  and  Todd  &  Armistead, 

Henry  Blake,  Attorneys  for  the  plaintiff,  J.  P. 

J.  J.  Gray,  Blake,   Henry  Blake,   next   friend 

J.  M.  McCormick.  of   J.   P.   Blake.      McCormick   & 

Spence,    Attorneys    for    Pullman 
Co.,  defendant. 
The  foregoing  agreement  is  approved  this  October  2,  1903. 

J.  M.  Talbot,  Judge  5th  Judicial  District  of  Texas/' 
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This  compromise  and  settlement  was  submitted  to  and  approved 
by  the  presiding  judge  of  the  District  Court  in  which  said  suit  was 
pending,  and  judgment  entered  in  accordance  with  the  terms  thereof, 
at  the  October  term  of  said  court,  1903,  which  was  agreed  to  by  plaintiff 
and  his  next  friend,  Henry  Blake,  his  attorneys  of  record  and  the  air 
tomeys  for  the  Pullman  Palace  Car  Company.  The  sum  of  money 
named  in  said  agreement  of  compromise  and  for  which  amount  said 
judgment  was  rendered  in  favor  of  appellant  and  against  said  Pullman 
Palace  Car  Company,  was  duly  paid  by  said  company  and  said  judgment 
fully  paid  off  and  discharged  in  the  manner  and  as  provided  by  the  law 
in  such  cases.  The  said  judgment,  in  addition  to  the  compromise 
agreement,  recited,  "It  is  therefore  considered,  ordered  and  adjudged 
by  the  court,  in  accordance  with  the  foregoing  agreement  of  compro- 
mise, that  the  plaintiff,  J.  F.  Blake,  by  his  next  friend,  Henry  Blake, 
have  and  recover  of  and  from  the  defendant,  The  Pullman  Palace  Car 
Company,  the  sum  of  fifty  dollars  and  all  costs  incurred  as  between 
the  plaintiff  and  said  Pullman  Palace  Car  Company,  for  which  let  execu- 
tion issue;  said  sum  of  fifty  dollars  to  be  paid  over  to  the  clerk  of  this 
court  within  twenty  days  from  this  2d  of  October,  1903,  and  to  be 
disposed  of  for  the  benefit  of  said  minor  as  provided  by  law;  it  is 
further  ordered  that  this  case  stand  for  trial  as  between  the  plaintiff 
and  the  Kansas  City  Southern  Railway  Company.*' 

1.  The  first  question  arising  upon  this  appeal  is:  Did  the  rela- 
tion of  master  and  servant  exist  between  appellee  and  the  Pullman 
Palace  car  conductor  at  the  time  and  in  respect  to  the  ejection  of  ap- 
pellant from  the  train  in  question?  The  only  direct  evidence  in 
the  record  tending  to  show  the  duties  of  said  conductor  or  the  relation 
he  bore  to  either  appellee  or  the  Pullman  Car  Company  is  that  he 
was  in  charge  of  the  Pullman  car  from  which  appellant  was  ejected. 
That  persons  in  charge  of  a  sleeping  car  forming  a  part  of  a  railway 
company's  train,  are  to  be  regarded,  in  respect  to  their  dealings  with 
passengers  of  such  company,  as  the  servants  of  the  railroad  company, 
and  that  such  company  is  responsible  for  their  acts  to  the  same  extent 
as  if  they  were  directly  employed  by  the  company,  is  a  sound  rule  of 
law,  we  think,  and  well  sustained  by  the  following  authorities  cited 
by  eoimsel  for  appellant :  Thorpe  v.  Railway  Co.,  76  N.  Y.  406 ;  Devi- 
nille  V.  New  York  Central  &  H.  Ry.  Co.,  8  L.  R.  A.  (N.  Y.),  224; 
Pennsylvania  Company  v.  Roy,  102  U.  S.  451'.  In  those  cases  it  is  held 
that  the  law  will  not  permit  a  railroad  company  engaged  in  the  business 
of  carrying  persons  for  hire,  through  any  device  or  arrangement  with  a 
sleeping  car  company,  whose  cars  are  used  by  the  railroad  company 
and  constitute  a  part  of  its  train,  to  evade  the  duty  and  responsibility 
imposed  upon  it  by  law.  As  said  in  the  case  of  Thorpe  v.  Railway  Co., 
supra,  "The  business  of  running  drawing  cars  in  connection  with  ordina- 
ry passenger  cars  has  become  one  of  the  common  incidents  of  passenger 
traffic.  The  public  interest  and  due  protection  to  the  rights  of  pas- 
sengers require  that  the  railroad  company  which  is  exercising  the  fran- 
chise of  operating  the  road  for  the  carriage  of  passengers  should  be 
charged  with  and  responsible  for  the  management  of  the  train,  and 
that  all  persons  employed  thereon  should,  as  to  passengers,  be  deemed 
to  be  the  servants  of  the  corporation.'^    Sleeping  cars  are  incorporated 
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in  railway  passenger  trains  in  the  interest  of  the  company,  because 
of  the  special  accommodation  afforded  by  them,  and  are  open  to  pas- 
sengers who  desire  to  avail  themselves  of  such  accommodation  and  who 
are  willing  to  pay  therefor  the  sum  charged  in  addition  to  the  ordinary 
railroad  fare.  Passengers  have  no  means  of  knowing  what  contract 
oi*  private  arrangement,  if  any,  exists  between  the  railway  company 
and  the  owners  of  such  cars  with  reference  to  the  conduct  of  this  part 
of  the  business,  and  have  the  right  to  assume  that  they  occupy  such 
car  under  contract  with  the  railway  company,  and  that  ihe  servants  in 
charge  of  the  sleeping  car  are  the  servants  of  such  company.  A  common 
carrier  imdertakes  absolutely  to  protect  its  passengers  from  the  miscon- 
duct of  its  own  servants  while  engaged  in  performing  a  duty  which 
it  owes  to  the  passenger,  and  if  the  servant  inflicts  injury  upon  one 
of  its  passengers  during  the  existence  of  the  relation  of  carrier  and 
passenger,  the  carrier  is  liable  for  the  act  and  its  natural  consequences, 
no  matter  what  may  have  been  the  motive  which  actuated  the  servant, 
and  although  the  act  was  contrary  to  the  express  orders  of  the  carrier. 
In  the  case  under  consideration,  however,  the  party  complaining 
was  not  a  passenger  of  appellee,  but  a  trespasser  upon  its  train.  To 
him  appellee  did  not  owe  the  duty  of  exercising  that  degree  of  care 
required  for  the  protection  of  its  passengers,  but  could  only  be  held 
liable  for  a  breach  of  that  duty  which  every  one  owes  to  another,  even 
a  trespasser,  to  avoid  inflicting  unnecessary  injury  upon  him.  Ap- 
pellant being  a  trespasser  upon  appellee's  train,  the  reasons  for  the  rule 
which  authorizes  persons  in  charge  of  sleeping  cars  to  be  treated  in  re- 
spect to  their  dealings  with  passengers  as  the  servants  of  the  railway 
company,  and  holding  such  company  responsible  for  their  acts  to  the 
same  extent  as  if  they  were  directly  employed  by  the  company,  do  not 
exist  in  his  case,  and  such  rule  can  not  be  invoked  by  him.  His  right 
to  maintain  this  action  depends  upon  the  existence  of  the  conventional 
relation  of  master  and  servant  between  appellee  and  the  Pullman  palace 
car  conductor,  and  if  such  relation  did  not  exist  at  the  time  of  appel- 
lant's ejection  from  the  train,  he  can  not  recover.  That  said  conductor 
was  in  fact  the  servant  of  the  Pullman  Palace  Car  Company  is  placed 
beyond  controversy  by  the  undisputed  evidence  in  the  record  before  us. 
^..Indeed,  we  do  not  understand  that  this  fact  is  denied  by  appellant. 
i  The  evidence  shows,  without  contradiction,  that  said  Pullman  conductor 
I — was  in  the  employ  and  paid  by  the  Pullman  Palace  Car  Company  and 
•  was  under  the  control  and  subject  to  the  orders  of  that  company,  and 
that  he  was  not  under  the  control  or  subject  to  the  orders  of  appellee. 
It  follows  from  what  has  been  said  that  in  our  opinion  appellee  can 
not  be  held  responsible  for  the  act  of  the  Pullman  conductor,  and  for 
that  reason,  if  no  other,  the  judgment  of  the  court  below  should  be 
affirmed. 

2.  Having  reached  the  conclusion  that  the  relation  of  master  and 
servant  did  not  exist  between  appellee  and  the  Pullman  conductor  in 
respect  to  the  ejection  of  appellant  from  the  train,  the  question  whether 
or  not  said  conductor  in  ejecting  appellant  was  acting  within  the  scope 
of  his  general  authority,  has  been  eliminated  and  need  not  be  con- 
sidered. 

3.  If,  however,  we  are  mistaken  in  the  foregoing  views  and  it  should 
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be  held  that  persons  in  charge  of  a  sleeping  car^  constituting  a  part  of 
a  railway  company's  train,  are  the  servants  of  such  company  in  respect 
to  their  dealings  with  trespassers  found  on  such  car,  then  under  the 
evidence  in  this  case  we  think  it  necessarily  follows  that  the  Pullman 
conductor  who  ejected  appellant  from  the  train  was  the  joint  agent  of 
appellee  and  the  Pullman  Palace  Car  Company  and  jointly  liable  for 
the  tort  committed  upon  appellant.  In  this  aspect  of  the  case  we  con- 
clude that  the  compromise  settlement  made  by  appellant  with  the 
Pullman  Palace  Car  Company,  the  judgment  thereon  and  the  payment 
of  the  same,  was  a  full  and  complete  satisfaction  of  appellants  cause 
of  action  or  claim  for  damages  and  operated  as  a  release  of  appellee 
and  is  a  bar  to  a  recovery  in  this  suit.  A  review  of  the  many  decisions 
upon  the  question  would  serve  no  useful  purpose.  The  agreement  made 
the  basis  of  appellant's  judgment  and  the  payment  therefor,  pleaded  in 
bar  of  this  action,  is  not  merely  a  contract  of  covenant  not  to  sue, 
nor  does  the  language,  used  raise  the  question  of  only  a  partial  satis- 
faction. It  is  expressly  stipulated  that  appellant  by  his  next  friend, 
Henry  Blake,  and  the  Pullman  Palace  Car  Company,  by  its  counsel, 
appears  and  "by  way  of  compromise  of  all  the  matters  in  controversy 
in  this  suit  between  the  plaintiff  and  the  defendant,  Pullman  Palace 
Car  Company,  have  agreed  and  consented  and  by  these  presents  do 
agree  and  consent  .  .  .  that  judgment  may  be  rendered  in  this 
cause  in  favor  of  the  plaintiff  .  .  .  against  the  defendant  Pullman 
Palace  Car  Company  for  the  sum  of  fifty  dollars,*'  etc.  As  shown  by  our 
conclusions  of  fact,  judgment  was  duly  entered  in  accordance  with 
the  terms  of  this  agreement  and  said  judgment  has  been  fully  paid 
off  and  discharged.  All  the  authorities,  as  we  understand  them,  are 
practically  agreed  that  a  party  who  has  suffered  an  injury  at  the  hands 
of  joint  tort  feasors  '^may  proceed  against  one  or  more  of  them  and 
obtain  successive  judgments  against  all,  but  is  only  entitled  to  satisfaction 
once  of  his  damages.*'  Appellant  availed  himself  of  the  privilege  to  sue 
both  of  the  alleged  wrong-doers  in  this  instance,  which  resulted  in  an 
agreed  judgment  against  one  of  them,  viz.,  the  Pullman  Palace  Car 
Company,  which  -judgment  has  been  paid.  The  phrase,  '1)y  way  of 
compromise  of  all  the  matters  in  controversy  in  this  suit  between  the 
plaintiff  and  the  defendant  Pullman  Palace  Car  Company,'*  found  in 
the  agreement  upon  which  said  judgment  was  rendered,  clearly  imports 
a  settlement  by  compromise  of  the  entire  subject  matter  of  the  litigation, 
and  the  same  is  not  qualified  by  the  use  of  any  language  in  said  agree- 
ment indicating  a  different  intention,  or  that  the  money  to  be  paid 
in  accordance  with  the  terms  thereof  was  to  be  accepted  as  only  part 
satisfaction  of  appellant's  damages.  In  the  absence  of  such  qualification 
it  must  be  presumed  that  the  language  quoted  was  used  advisedly  and 
in  its  usual  and  ordinary  acceptation,  the  legal  effect  of  which,  especially 
when  taken  in  connection  with  the  acceptance  by  appellant  of  the  money 
paid,  was  a  release  of  appellee  from  all  liability  lor  the  wrongful  act 
of  which  complaint  is  here  made.  In  the  consideration  of  this  matter 
we  have  not  been  unmindful  of  the  concluding  part  of  the  agreed  judg- 
ment to  the  effect  that  the  case  in  which  the  same  was  rendered  should 
stand  for  trial  as  between  the  plaintiff  and  the  Kansas  City  Southern 
Railway  Company.    We  do  not  think  this  order  of  the  court  affects  the 


1905.]  Shelley  v.  Nolen.  343 

question.  It  does  not  appear  that  the  same  was  made  at  the  instance 
or  request  of  either  appellant  or  appellee.  The  court  was  not  considering, 
nor  called  upon  at  that  time  to  determine,  the  legal  effect  of  the  set- 
tlement between  appellant  and  the  Pullman  Palace  Car  Company  upon 
appellee's  right  of  discharge  by  reason  thereof,  and  such  order  in  our 
opinion  should  not  be  construed  as  an  admission  or  recognition  of  the 
parties  or  an  adjudication  of  the  court  that  the  compromise  judgment 
and  the  amount  thereof  was  accepted  by  appellant  as  only  a  partial 
satisfaction  of  his  damages. 

The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed. 


Geo.  E.  Shelley^  Trustee,  v.  S.  P.  Nolen  et  al. 

Decided  February  22,  1905. 

1. — ^Bankruptcy — ^Trustee — ^Fraudnlent  Conveyance. 

A  trustee  in  bankruptcy  derives  his  right  to  sue  to  set  aside  fraudulent 
conveyances  by  the  bankrupt  from  the  bankruptcy  law  alone,  and  can  not  main- 
tain such  action  except  as  authorized  by  the  act. 

2. — Same— Action  to  Set  Aiide. 

By  the  Bankruptcy  Law  of  1898,  subdivision  e,  section  67,  the  trustee  is 
authorized  to  sue  to  set  aside  fraudulent  conveyances  by  the  bankrupt  only 
when  made  after  the  passage  of  the  Act,  and  within  four  months  preceding  the 
filing  of  the  petition  in  bankruptcy. 

Error  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  Geo.  Calhoun. 

James  dk  Yieser,  for  plaintiff  in  error. 

John  Dowell,  for  defendant  in  error  Nolen. — The  law  of  this  State, 
at  the  time  of  the  execution  of  the  deeds  sought  to  be  set  aside  on  the 
ground  of  fraud,  conveying  the  land  involved  in  this  suit,  viz.,  the  deed 
to  Corbett  Stevens  survey  to  H.  C.  Nolen  by  E.  W.  Hemdon,  being 
dated  the  26th  day  or  January,  1898,  and  the  deed  from  H.  C.  Nolen 
and  wife  to  Myra  Heissner  to  same  land  dated  the  14th  of  April,  1898, 
and  the  deed  to  her  to  the'M.  D.  La  Tulla  survey  being  dated  the  8th 
day  of  February,  1898,  as  recited  in  the  petition  of  plaintiffs  in  this 
case  and  as  shown  by  the  uncontradicted  testimony,  did  not  permit  a 
trustee  as  representative  of  another  to  attack  for  fraud  these  deeds  on 
account  of  the  fraud  of  the  party  he  represented ;  and  the  pleading  and 
evidence  in  this  case  showed  that  if  the  conveyances  were  fraudulent  A. 
J.  Heissner  was  a  party  and  the  main  party  to  it,  and  that  the  bankrupt 
act  under  which  plaintiff  was  appointed  trustee  of  the  estate  of  A.  J. 
Heissner,  bankrupt,  only  authorizing  him  to  cancel  any  deed  of  the 
bankrupt  that  a  creditor  could  cancel,  was  past  long  since  the  execution 
and  record  of  said  deeds.  The  said  deed  to  the  M.  D.  La  Tulla  survey 
being  recorded  on  the  15th  day  of  February,  1898,  and  the  said  deed 
to  the  Corbett  Stevens  survey  being  recorded  on  the  26th  day  of  January, 
1898,  in  the  record  of  deeds  of  Travis  County,  Texas,  the  bankrupt 


344  Texas  Civil  Appeals  Reports,  Vol.  38.        [February. 

act  under  which  plaintiff  in  error  was  appointed  trustee  was  passed  by 
Congress  on  the  1st  day  of  July,  1898.  Bankrupt  Act,  approved  July 
1,  1898,  sec.  47,  and  par.  e  of  sec.  67.  Government  printed  copy,  1898 
(copy  filed  herewith) ;  Same  sections  and  subdivisions  in  Bump  &  Black 
on  Bankruptcy;  Danzey  v.  Smith,  4  Texas,  415;  Wilson  v.  Trawick,  10 
Texas,  435;  Chubb  v.  Johnson,  11  Texas,  477;  Fowler  v.  Stoneum,  11 
Texas,  501;  Epperson  v.  Young,  8  Texas,  136;  Cobb  v.  Norwood,  11 
Texas,  556;  Avery  v.  Avery,  12  Texas,  57;  Council  v.  Chandler,  13 
Texas,  6 ;  Willis  v.  Smith,  65  Texas,  656 ;  Wilson  v.  Demander,  71  Texas, 
605;  Dittman  v.  Weiss,  87  Texas,  614. 

Gregory  &  Baits,  for  defendant  in  error  Trautwein. — ^The  judgment 
of  the  court  is  sustained  by  the  fact  that  the  trustee  in  bankruptcy  had 
no  interest  in  the  land  in  controversy,  the  transaction  by  which  the 
title  thereon  was  placed  in  Myra  Heissner  having  taken  place  antecedent 
to  the  passage  of  the  bankruptcy  law,  and  also  antecedent  to  four 
months  preceding  the  adjudication  in  bankruptcy  of  Jack  Heissner.  In  re 
Countryman,  9  Am.  Bk.  Rep.,  572  (U.  S.  Dist.  Ct.,  Northern  District 
of  Iowa) ;  In  re  Quackenbush,  102  Fed.  Rep.,  282;  In  re  Webb  (U.  S. 
D.  C,  N.  Y.),  3  Am.  Bk.  Rep.,  204. 

EIDSON,  Associate  Justice. — ^The  statement  of  the  nature  and 
result  of  the  suit  in  plaintiff  in  error's  brief  appears  to  be  substantially 
correct,  and  is  as  follows: 

"This  suit  was  originally  filed  by  George  E.  Shelley,  trustee  of  the 
estate  of  Andrew  Jackson  Heissner,  bankrupt,  on  the  24th  day  of  May, 
1902,  against  the  defendants  S.  F.  Nolen,  Adolph  Trautwein,  Jr.,  and 
H.  C.  Nolen.  The  plaintiff  alleged  in  his  amended  original  petition, 
filed  April  16,  1904,  that  on  the  30th  day  of  September,  1899,  Andrew 
Jackson  Heissner,  now  deceased,  filed  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Texas,  at  Austin,  his  petition 
in  bankruptcy,  and  on  the  6th  day  of  October,  1899,  was  duly  adjudged 
a  bankrupt  by  the  said  court,  and  the  plaintiff  was  thereaftier  duly  ap- 
pointed trustee  of  said  bankrupt  and  qualified  as  such  trustee,  and  has 
ever  since  acted  and  is  now  acting  as  such  trustee,  and  as  such  has 
brought  this  suit. 

"Plaintiff  further  alleged  that  on  or  about  the  15th  day  of  February, 
1898,  said  Andrew  Jackson  Heissner,  being- at  that  time  insolvent  and 
a  debtor  of  various  creditors  mentioned  in  his  schedule  in  bankruptcy, 
had  one  G.  D.  Heissner  and  wife  convey  to  his  wife,  Myra  Heissner, 
ninety-one  and  nine-tenths  acres  of  land  in  Travis  County,  Texas,  being 
one  of  the  tracts  in  controversy  in  this  suit ;  that  the  consideration  for 
said  land  was  the  sum  of  $320,  the  community  property  of  said  Andrew 
Jackson  Heissner  and  his  said  wife  Myra  Heissner,  but  that  the  title 
to  said  property  was  taken  in  the  name  of  said  Myra  Heissner  as  her 
separate  property ;  and  that  the  said  conveyance  to  the  said  Myra 
Heissner  was  made  in  fraud  of  the  creditors  of  said  Andrew  Jackson 
Heissner,  and  for  the  purpose  of  placing  said  property  beyond  the 
reach  of  said  creditors ;  by  reason  whereof  the  title  to  the  said  property 
never  passed  to  the  said  Myra  Heissner  as  her  separate  property,  but  the 
same  became  and  was  the"  community  property  of  herself  and  her  said 
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husband^  Andrew  Jackson  Heissner,  and  so  remained  up  to  the  time 
of  the  death  of  the  said  Myra  Heissner  and  Andrew  Jackson  Heissner. 

"Plaintiff  further  alleged  that  on  or  about  the  26th  day  of  January, 
1898,  whilst  the  said  Andrew  Jackson  Heissner  was  insolvent  and  in- 
debted to  the  creditors  mentioned  in  his  schedule  in  bankruptcy,  he  had 
one  E.  W.  Hemdon  convey  to  H.  C.  Nolen  five  hundred  and  seventeen 
and  one-half  acres  of  land  in  Travis  County,  Texas,  being  the  other  tract 
of  land  in  controversy  in  this  suit;  and  that  the  consideration  for  said 
conveyance  was  the  sum  of  $1,000,  the  community  property  of  said  An- 
drew Jackson  Heissner  and  his  wife  Myra  Heissner,  which  was  paid  to 
the  said  Hemdon  by  the  said  Andrew  Jackson  Heissner,  with  the  agree- 
ment and  understanding  between  the  said  Andrew  Jackson  Heissner 
and  the  said  H.  C.  Nolen  that  said  property  was  the  community  prop- 
erty of  said  Andrew  Jackson  Heissner  and  wife,  but  that  the  title  should 
be  taken  in  the  name  of  said  H.  C.  Nolen,  and  that  thereafter,  on  the 
14th  day  of  April,  1898,  the  said  H.  C.  Nolen,  joined  by  his  wife,  con- 
veyed the  said  aforesaid  property  to  Myra  Heissner  as  her  separate  prop- 
erty, but  that  there  was  in  fact,  no  consideration  for  such  transfer  save 
and  except  $1,000  paid  by  the  said  Andrew  Jackson  Heissner  to  the 
said  E.  W.  Hemdon,  and  that  the  said  two  conveyances  were  made  for 
the  purpose  of  defrauding  the  creditors  of  said  Andrew  Jackson  Heiss- 
ner, and  of  placing  the  aforesaid  property  beyond  the  reach  of  said 
creditors ;  and  that  said  property  was  in  truth  and  in  fact,  from  the  date 
of  conveyance  to  the  said  H.  C.  Nolen  up  to  and  at  the  death  of  the  said 
Myra  Heissner  and  Andrew  Jackson  Heissner  the  community  property 
of  the  said  Andrew  Jackson  Heissner  and  his  said  wife. 

"Plaintiff  further  alleged  that  thereafter,  on,  to  wit,  the  22d  day  of 
June,  1899,  the  said  Myra  Heissner,  being  at  that  time  on  her  death- 
bed, executed  her  last  will  and  testament,  whereby  she  bequeathed  to  S. 
F.  Nolen,  her  brother,  all  of  the  property  belonging  to  her,  both  real 
and  personal,  and  on  the  same  day  the  said  Myra  Heissner  died;  that 
at  the  time  said  will  was  made  the  said  Myra  Heissner  stated  to  the 
said  S.  F.  Nolen  and  the  subscribing  witness  to  said  will,  and  to  all 
persons  who  were  present  when  said  will  was  executed,  that  said  bequest 
of  property  was  for  the  purpose  of  securing  said  property  to  her  husband 
Andrew  Jackson  Heissner,  from  the  claims  of  his  creditors,  and  that 
said  S.  F.  Nolen  was  to  hold  said  property  for  the  said  Andrew  Jackson 
Heissner,  until  such  time  as  said  Andrew  Jackson  Heissner  should  de- 
mand a  conveyance  of  the  same  to  him,  and  the  said  S.  F.  Nolen 
accepted  said  bequest  with  said  understanding  and  agreement;  that  in 
said  will,  said  S.  F.  Nolen  was  made  independent  executor,  and  that 
said  will  has  been  duly  probated,  and  the  said  S.  F.  Nolen  has  taken 
possession  of  all  the  property  here  in  controversy. 

"Plaintiff  further  alleged  that  the  aforesaid  acts  of  placing  the  afore- 
said property  in  the  name  of  Myra  Heissner,  and  the  making  of  the 
aforesaid  will,  placing  the  title  to  said  property  in  the  name  of  S.  F. 
Nolen  were  done  with  the  fraudulent  intent  and  design  of  placing  said 
property  beyond  the  reach  of  the  creditors  of  Andrew  Jackson  Heiss- 
ner, and  for  the  purpose  of  preventing  said  creditors  from  applying  the 
same  to  the  payment  of  their  debts,  and  that  the  said  Myra  Heissner 
and  the  said  Andrew  Jackson  Heissner,  and  the  said  S.  ¥.  Nolen  were 
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all  parties  to  said  fraudulent  design  and  intent,  and  that  all  of  the 
aforesaid  acts  were  done  in  pursuance  of  the  aforesaid  design  and  intent 
and  constitute  a  single  object  and  conspiracy  of  defrauding  the  creditors 
of  said  Andrew  Jackson  Heissner. 

"Plaintiff  further  dleged  that  in  pursuance  of  said  fraudulent  design, 
purpose  and  conspiracy,  the  said  Andrew  Jackson  Heissner  subsequent 
to  the  death  of  his  said  wife  Myra  Heissner,  filed  his  petition  in  bank- 
ruptcy as  aforesaid,  for  the  purpose  of  securing  a  discharge  from  his 
said  debts,  and  with  the  intention,  after  securing  such  discharge,  of 
taking  a  reconveyance  of  said  property  from  said  S.  F.  Nolen  to  him- 
self, and  thereafter,  and  prior  to  the  granting  of  such  discharge,  the 
said  Andrew  Jackson  Heissner  died.  Plaintiff  further  alleged  that  sub- 
sequent to  the  death  of  tiie  said  Andrew  Jackson  Heissner,  and  the 
death  of  his  said  wife,  and  in  further  pursuance  of  said  fraudulent 
scheme  and  conspiracy,  the  said  S.  F.  Nolen  colluding,  conniving,  con- 
federating and  conspiring  with  Adolph  Trautwein,  Jr.,  and  H.  C.  Nolen 
and  each  and  all  of  the  said  parties  having  notice  and  knowledge  of  the 
aforesaid  scheme  and  conspiracy  to  defraud  the  creditors  of  Andrew 
Jackson  Heissner,  for  the  purpose  of  perpetuating  the  aforesaid  fraud, 
and  for  the  purpose  of  placing  all  the  property  herein  described  beyond 
the  reach  of  the  creditors  of  said  Andrew  Jackson  Heissner,  and  for  the 
fraudulent  purpose  of  placing  all  of  the  property  here  in  controversy 
beyond  the  reach  of  this  plaintiff,  as  trustee  in  bankruptcy  for  said 
creditors,  and  for  the  purpose  of  fraudulently  and  falsely  claiming  and 
asserting  that  the  said  Adolph  Trautwein,  Jr.,  and  H.  C.  Nolen  were 
and  are  innocent  purchasers  of  said  property,  did  enter  into  a  fraudulent 
conspiracy  with  one  another,  in  pursuance  of  which  the  said  S.  F.  Nolen 
has  conveyed  a  part  of  the  property  here  in  controversy  to  H.  C.  Nolen 
fraudulently  and  without  consideration,  and  has  conveyed  another  part 
of  said  property  fraudulently  and  without  consideration  to  Adolph  Traut^ 
wein,  Jr.,  and  that  the  conveyances  of  the  aforesaid  property  to  said 
Adolph  Trautwein,  Jr.,  and  the  said  H.  C.  Nolen,  were  both  made  with 
the  full  knowledge  on  their  part  of  all  of  the  facts  hereinbefore  set 
forth,  and  specially  with  the  knowledge  that  said  property  was  the 
community  property  of  said  Andrew  Jackson  Heissner  and  his  said 
wife  Myra  Heissner,  and  with  a  full  knowledge  of  the  manner  in  which 
and  the  purpose  for  which  the  aforesaid  will  of  Myra  Heissner  in 
favor  of  S.  F.  Nolen  had  been  executed. 

"Plaintiff  further  alleged  that  upon  the  adjudication  of  the  bankruptcy 
herein,  the  title  to  the  property  here  in  controversy  vested  in  plaintiff, 
as  trustee  of  the  said  Andrew  Jackson  Heissner,  and  that  by  reason  of 
the  facts  hereinbefore  alleged,  none  of  the  defendants,  by  reason  of  the 
conveyances  to  them,  have  acquired  any  title  to  said  property,  but  that 
all  of  said  property  belongs  to  the  estate  of  said  bankrupt,  and  the 
creditors  of  said  bankrupt  had  no  notice  of  the  fraudulent  acts  charged 
herein,  and  by  reasonable  diligence  could  not  have  discovered  same 
until,  to  wit,  about  the  thirty  days  prior  to  the  filing  of  the  original 
petition  in  this  cause. 

"Plaintiff  further  alleged  that  the  reasonable  value  of  the  use  and 
occupancy  of  said  two  tracts  of  land  was  at  the  time  of  the  fraudulent 
conveyance  of  the  same  and  has  been  ever  since,  the  sum  of  $1  per 
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acre  per  annum,  and  that  by  reason  of  the  aforesaid  fraudulent  con- 
veyance and  the  conspiracy  to  defraud  the  creditors  of  said  bankrupt, 
the  plaintiff  has  been  deprived  of  the  possession  of  said  two  tracts  of 
land  ever  since  the  adjudication  of  bankruptcy  of  said  Andrew  Jackson 
Heissner  and  of  the  use  and  occupancy  of  same ;  by  reason  whereof 
he  has  been  damaged  in  the  sum  of,  to  wit,  $2,000. 

**Plaintiff  further  alleged  that  one  of  said  tracts  of  land  contained 
ninety-one  and  nine-tenths  acres,  and  fraudulently  conveyed  to  Adolph 
Trautwein,  Jr.,  was  at  the  time  of  said  conveyance  of  the  market  value 
of  $10  per  acre,  and  of  the  aggregate  value  of  $919,  and  Liat  the  other 
tract  containing  five  hundred  and  seventeen  and  one-half  acres  of  land 
fraudulently  conveyed  by  said  S.  F.  Nolen  to  H.  C.  Nolen,  was  at  the 
time  of  said  conveyance  of  the  market  value  of  $6  per  acre,  and  of  the 
aggregate  value  of  $3,105,  and  that  by  reason  of  the  aforesaid  fraudu- 
lent conveyances  plaintiff  has  been  damaged  in  the  aforesaid  sums  of 
money,  and  in  the  event  that  the  plaintiff  be  held  not  entitled  to  recover 
said  land  from  defendants,  Adolph  Trautwein,  Jr.,  and  H.  C.  Nolen, 
then  in  that  event,  he  has  judgment  against  the  said  S.  F.  Nolen  for 
the  value  of  the  two  several  tracts  of  land  conveyed  by  him  to  said 
Adolph  Trautwein,  Jr.,  and  the  said  S.  F.  Nolen.  In  conclusion,  plain- 
tiff prayed  that,  in  his  capacity  as  trustee  of  the  estate  of  Andrew  Jack- 
son Heissner,  bankrupt,  he  have  judgment  for  the  recovery  of  the 
aforesaid  real  estate  from  all  of  the  defendants,  together  with  his  dam- 
ages for  the  use  and  occupation  of  the  same,  and  the  cancellation  of 
the  aforesaid  fraudulent  conveyances,  or  if  it  be  found  that  the  said 
Adolph  Trautwein,  Jr.,  and  the  said  H.  C.  Nolen  did  not  participate 
in  the  fraud  of  the  said  S.  F.  Nolen  in  attempting  to  place  the  said 
two  tracts  of  land  beyond  the  reach  of  creditors  of  Andrew  Jackson 
Heissner,  then  in  that  event  he  have  judgment  against  the  said  S.  F. 
Nolen  for  the  value  of  said  two  tracts  of  land. 

"The  defendant  S.  F.  Nolen  answered  as  follows:  (1)  General  de- 
murrers; (2) special  demurrers;  (3)  plea  alleging  misjoinder  of  parties 
defendant  and  misjoinder  of  causes  of  action;  (4)  general  denial;  (5) 
plea  setting  up  two,  three,  four  and  five  years  statutes  of  limitation; 
(6)  said  defendant  further  answered  that  Andrew  Jackson  Heissner  is 
dead,  and  that  the  said  Myra  Heissner  is  dead,  and  plaintiff  claims  by 
and  through  the  said  Andrew  Jackson  Heissner,  and  through  said  Myra 
Heissner,  and  that  these  defendants  claim  through  them  also,  and  that 
if  the  said  Andrew  Jackson  Heissner  committed  the  acts  of  fraud 
alleged  by  plaintiff,  then  the  said  Andrew  Jackson  Heissner,  if  alive, 
would  be  estopped,  and  the  plaintiff  as  his  legal  representative  is  es- 
topped from  taking  advantage  of  same,  and  that  as  between  him  and 
his  wife  Myra  Heissner,  they  are  bound  by  said  acts;  (7)  defendant 
further  answered  that  the  said  Andrew  Jackson  Heissner  was  finally  dis- 
charged as  a  bankrupt  on  the  20th  day  of  April,  1900,  and  that  this 
suit  was  not  brought  within  two  years  from  that  date,  and,  therefore, 
plaintiff  can  not  recover  herein;  (8)  defendant  further  answered  that 
he  and  those  under  and  through  whom  he  deraigns  title  to  the  lands  in 
controversy,  committed  no  acts  of  fraud,  and  he  specially  denies  all  such, 
and  says  if  said  Myra  Heissner,  Andrew  Jackson  Heissner,  H.  C.  Nolen 
and  A.  Trautwein,  Jr.,  committed  any  acts  of  fraud,  he  is  not  aware  of 
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it  and  was  no  party  to  it ;  that  he  owned  said  lands  by  good  and  perfect 
title  without  any  knowledge  of  any  fraud  at  the  time  of  the  disposal 
of  same  to  the  said  H.  C.  Nolen  and  A.  Trautwein,  Jr.;  that  he  was 
an  innocent  owner  and  holder  of  said  land  up  to  the  date  of  his  sale 
thereof  to  said  H.  C.  Nolen  and  A.  Trautwein,  Jr.,  and  that  the  plain- 
tiff, therefore,  is  not  entitled  to  recover  any  judgment  herein  against 
him. 

'T)efendant  H.  C.  Nolen  answered  in  this  cause  as  follows:  (1)  Gen- 
eral demurrer;  (2)  special  demurrers;  (3)  special  demurrer  alleging 
misjoinder  of  parties  defendant  and  misjoinder  of  cause  of  action;  (4) 
special  demurrer  interposing  the  three  and  four  year  statute  of  limi- 
tation; (5)  defendant  answered  specially,  denying  tjiat  the  five  hundred 
and  seventeen  and  one-half  acre  tract  was  ever  purchased  in  his  name  for 
the  benefit' of  Andrew  Jackson  Heissner,  and  denying  that  the  same 
was  thereafter  by  him  conveyed  to  Myra  Heissner,  wife  of  Andrew  Jack- 
son Heissner,  for  the  purpose  of  defrauding  the  creditors  of  Andrew 
Jackson  Heissner  and  of  placing  said  land  beyond  their  reach,  and 
alleging  that  said  land  was  purchased  from  said  E.  W.  Hemdon  by  him- 
self and  paid  for  with  his  own  money,  and  that  the  same  was  thereafter 
sold  by  him  to  Myra  Heissner,  and  that  the  purchase  money  for  same 
was  paid  to  him  by  the  said  Myra  Heissner,  and  was  her  separate  prop- 
erty ;  that  defendant  denies  that  the  said  will  of  Myra  Heissner  was  made 
for  the  purpose  of  perpetrating  said  fraud  and  of  keeping  said  land  be- 
yond the  reach  of  the  creditors  of  Andrew  Jackson  Heissner,  and  deny- 
ing the  same  was  made  in  any  secret  trust  or  understanding  in  favor 
of  Andrew  Jackson  Heissner;  and  defendant  further  alleged  that  the 
said  five  hundred  and  seventeen  and  one-half  acre  tract  was  purchased 
by  him  on  April  3,  1902,  from  S.  F.  Nolen  in  good  faith,  and  that  he 
paid  to  the  said  S.  F.  Nolen  the  sum  of  $750  and  assumed  the  pay- 
ment of  a  certain  note  for  $500,  and  that  this  defendant  purchased  said 
land  without  notice  or  knowledge  of  any  facts  affecting  the  right  of  the 
said  S.  F.  Nolen  to  convey  same  to  him,  and  that  he  was  not  and  never  has 
been  a  party  to  any  fraudulent  conspiracy  with  Adolph  Trautwein,  Jr., 
S.  F.  Nolen,  Myra  Heissner  and  A.  J.  Heissner,  to  defraud  the  creditors 
of  Andrew  Jackson  Heissner;  and  that  the  allegations  in  plaintiff's  pe- 
tition were  falsely  and  fraudulent  made  for  the  purpose  of  conferring 
jurisdiction  on  this  cotirt  to  try  in  this  suit  the  various  and  separate 
causes  of  action  here  involved;  (6)  defendant  further  answered,  plead- 
ing the  three  and  four  years  statute  of  limitation;  (7)  defendant  by  way 
of  cross  action  asked  judgment  against  S.  F.  Nolen  upon  his  warranty 
for  the  value  of  the  five  hundred  and  seventeen  and  one-half  acre  tract 
in  case  the  same  should  be  recovered  by  plaintiff  and  for  judgment 
against  the  said  S.  F.  Nolen  for  whatever  sum  of  money  plaintiff  might 
recover  against  this  defendant;  (8)  defendant  further  answered  by  gen- 
eral denial. 

*T)efendant  A.  Trautwein,  Jr.,  answered  in  this  cause  as  follows: 
(1)  General  demurrer;  (2)  special  demurrers;  (3)  special  demurrers 
alleging  misjoinder  of  parties  defendant  and  misjoinder  of  causes  of 
action;  (4)  special  demurrer  interposing  the  three  and  four  years  stat- 
ute of  limitation;  (5)  defendant  answered  specially,  admitting  that  on 
the  26th  day  of  April,  1902,  he  purchased  from  S.  F.  Nolen  the  ninety- 
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one  and  nine-tenths  acre  tract  described  in  plaintiflPs  petition,  which 
was  conveyed  to  him  by  said  Nolen  on  that  date,  and  that  said  Nolen 
conveyed  this  land  to  him  in  consideration  of  the  sum  of  $459.50  cash, 
which  was  at  that  time  paid  to  said  Nolen ;  that  this  defendant  bought 
this  land  from  the  said  Nolen  and  paid  for  the  same,  relying  on  and 
believing  to  be  true  the  recitals  in  his  chain  of  title,  showing  said  land 
to  be  the  separate  property  of  Myra  Heissner,  and  that  she  had  left 
same  absolutely  and  unencumbered  by  any  secret  trust  by  her  will  to 
S.  P.  Nolen;  that  at  the  time  he  paid  the  purchase  money  he  was 
wholly  without  knowledge  or  notice  of  any  fact  showing  that  the  estate 
of  A.  J.  Heissner,  or  the  creditors  of  same,  had  any  claims  to  said  land, 
and  that  he  bought  and  paid  for  said  land  in  perfect  good  faith,  without 
any  fraudulent  purpose  against  the  creditors  of  said  A.  J.  Heissner,  and 
without  knowledge  or  notice  of  any  fraudulent  purpose  on  the  part  of 
S.  P.  Nolen,  H.  C.  Nolen,  Myra  Heissner  and  A.  J.  Heissner ;  that  the 
allegations  of  plaintiff's  petition,  insofar  as  they  state  facts  showing  that 
this  defendant  participated  in  any  conspiracy,  are  false,  and  made  for 
the  fraudulent  purpose  of  conferring  jurisdiction  on  this  court  to  try 
in  this  suit  the  various  causes  of  action  set  up  herein;  (6)  defendant 
plead  specially  the  three  and  four  years  statute  of  limitation;  (7)  de- 
fendant plead  over  against  S.  P.  Nolen  upon  his  warranty  for  the  value 
of  said  land  and  for  judgment  against  said  S.  P.  Nolen,  for  any  sum 
of  money  which  plaintiff  might  recover  of  this  defendant. 

"On  the  19th  day  of  May,  1904,  this  cause  came  on  for  trial,  and 
both  parties  having  announced  ready  for  trial,  the  jury  having  been 
sworn  was  duly  empaneled,  and  that  plaintiff  thereupon  offered  all  of 
his  testimony  in  chief  and  rested.  The  defendants  all  thereupon  filed 
in  writing  and  presented  to  the  court  their  demurrers  to  the  evidence, 
and  the  court,  after  first  overruling  same,  reconsidered  his  action  and 
entered  a  judgment  and  sustained  all  of  said  demurrers  to  the  evidence, 
and  thereupon  withdrew  the  case  from  the  jury  and  proceeded  to  enter 
a  final  judgment  in  behalf  of  the  defendants." 

Opinion. — If  the  plaintiff  in  error  was  not  authorized  to  maintain 
this  suit  under  the  United  States  bankruptcy  laws  of  1898,  then  the 
judgment  of  the  court  below  was  correct,  and  should  be  aflBrmed,  regard- 
less of  the  other  questions  raised  in  the  record. 

The  deeds  of  conveyance  alleged  by  the  plaintiff  in  error  to  be  fraudu- 
lent are,  a  deed  from  E.  W.  Hemdon  to  H.  C.  Nolen,  conveying  the 
five  hundred  and  seventeen  and  one-half  acre  tract  out  of  the  Corbett 
Stevens  survey  described  in  plaintiff's  petition,  dated  the  26th  day  of 
January,  1898,  and  filed  for  record  in  the  clerk's  office  of  Travis  County, 
Texas,  January  26,  1898;  deed  from  H.  C.  Nolen  and  wife  to  Myra 
Heissnej*;  conveying  the  same  tract  of  land,  and  containing  a  recital 
of  the  consideration  of  $1,000,  paid  by  Myra  Heissner  of  her  own  in- 
dividual separate  money,  dated  the  14th  day  of  April,  1898,  and  filed 
for  record  on  the  21st  day  of  June,  1898;  and  deed  from  George  D. 
Heissner  and  wife  to  Myra  Heissner,  conveying  ninety-one  and  nine- 
tenths  acres  out  of  the  R.  S.  M.  A.  De  La  Tulla  survey  in  Travis  County, 
Texas,  the  same  tract  of  land  described  in  plaintiff's  petition,  containing 
the  recital  of  the  consideration  of  $320  paid  by  Myra  Heissner  out  of 
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her  own  individual  and  separate  money,  dated  February  8,  1898,  and 
recorded  February  15,  1898. 

The  United  States  Bankruptcy  Act  was  approved  July  1,  1898,  and 
contains  the  following  provision  with  respect  to  the  time  when  it  would 
go  into  effect:  "This  Act  shall  go  into  full  force  and  effect  upon  its 
passage,  provided,  however,  that  no  petition  for  voluntary  bankruptcy 
shall  be  filed  within  one  month  of  the  passage  thereof,  and  no  petition 
for  involuntary  bankruptcy  shall  be  filed  within  four  months  of  the 
passage  thereofV^     (Bankruptcy  Law  of  1898,  p.  23.) 

Andrew  Jackson  Heissner  filed  his  petition  in  bankruptcy  on  the  30th 
of  September,  1899,  and  was  adjudicated  a  bankrupt  on  October  6,  1899, 
and  was  finally  discharged  April  20,  1900,  and  this  suit  was  instituted 
on  the  24th  day  of  May,  1902. 

The  provision  of  the  bankruptcy  law  relating  to  fraudulent  convey- 
ances, transfers,  etc.,  by  the  bankrupt,  reads  as  follows :  "That"  all  con- 
veyances, transfers  assignments  or  encumbrances  of  his  property  or  any 
part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  Act,  subsequent  to  the  passage  of  this  Act,  and  within 
four  months  prior  to  the  filing  of  the  petition,  with  intent  and  purpose 
on  his  part  to  hinder,  delay  or  defraud  his  creditors,  or  any  of  them, 
shall  be  null  and  void  as  against  the  creditors  of  such  debtor,  except  as 
to  purchasers  in  good  faith  and  for  a  present  fair  consideration;  and 
all  property  of  the  debtor  conveyed,  transferred,  assigned  or  encumbered, 
as  aforesaid,  shall,  if  he  be  adjudged  a  bankrupt,^  and  the  same  is  not 
exempt  from  execution  and  liability  for  debts  by  tKe  law  of  his  domicile, 
be  and  remain  a  part  of  the  assets  of  the  estate  of  the  bankrupt,  and 
shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover  and 
reclaim  the  same  by  legal  proceedings  or  otherwise,  for  the  benefit  of 
the  creditors.  And  all  conveyances,  transfers  or  encumbrances  of  his 
property  made  by  a  debtor  at  any  time  within  four  months  prior  to  the 
filing  of  the  petition  against  him  and  while  insolvent,  which  are  held 
null  and  void  as  against  the  creditors  of  such  debtor  by  the  laws  of  the 
State,  Territory  or  district  in  which  such  property  is  situated,  shall  be 
deemed  null  and  void  under  this  Act  against  the  creditors  of  such  debtor, 
if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  as- 
signee and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the 
creditors  of  the  bankrupt."  (Bankruptcy  Law  of  1898,  subdivision  e, 
sec.  67.) 

The  subdivision  quoted  only  applies  to  conveyances,  transfers,  etc., 
made  subsequent  to  the  passage  of  the  Act,  and  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy,  and  excludes  the  idea  that 
such  conveyances  made  prior  to  the  passage  of  the  Act,  or  prior  to  four 
months  preceding  the  filing  of  the  petition,  were  intended  to  be  embraced 
within  its  provisions.  As  stated  by  Chief  Justice  Gaines,  in  Dittman  v. 
Weiss  (87  Texas,  620),  "It  is  well  settled,  as  a  general  rule,  (hat  one 
who  claims  property  which  has  been  conveyed  in  fraud  of  creditors  by 
a  title  derived  from  the  grantor  subsequent  to  the  conveyance,  can  not 
maintain  an  action  to  set  it  aside.  In  accordance  with  this  rule,  it  has 
been  repeatedly  held  in  this  court,  that  the  administrator  of  the  estate 
of  deceased  persons  can  not  recover  property  fraudulently  conveyed  by 
his  intestate."     (Wilson  v.  Demander,  71  Texas,  603,  and  cases  cited.) 
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The  fraudulent  conveyance  is  valid  as  between  the  grantor  and  grantee. 
Though  void  as  to  creditors,  they  can  not  avoid  it,  except  by  legal 
proceedings.     (Miller  v.  Koertge,  70  Texas,  162.) 

The  conveyance  sought  to  be  set  aside. by  plaintiflP  in  error,  though 
fraudulent,  place  the  title  to  the  property  in  Myra  Heissner,  and  it  was 
no  part  of  the  bankrupt  estate  of  her  husband  A.  J.  Heissner;  and, 
consequently,  no  title  was  acquired  thereto  by  the  trustee  by  virtue  of 
the  bankruptcy  law  or  proceedings  thereunder.  The  trustee  of  the 
bankrupt  derives  his  authority  to  set  aside  fraudulent  conveyances  made 
by  the  bankrupt,  alone  from  the  bankruptcy  law,  and  he  can  maintain 
only  such  suits  for  that  purpose  as  that  law  gives  him  specific  authority 
to  bring  and  maintain.  In  the  absence  of  such  authority,  he  occupied 
the  same  relation  to  the  bankrupt's  estate  as  an  administrator  to  his 
intestate's  estate,  or  an  assignee  of  an  insolvent  to  the  latter's  estate. 
(Wilson  V.  Demander,  supra;  Dittman  v.  Weiss  Bros.,  supra.) 

We  therefore  conclude  that  the  plaintiff  in  error  had  no  legal  au- 
thority to  maintain  this  action.  This  conclusion  renders  it  unnecessary 
for  us  to  consider  or  pass  upon  the  other  questions  presented. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed, 


V.  A.  ScOVILL  ET  AL.  V.  N.  MeLTON. 

Decided  February  22,  1906. 

1. — Contract — ^Representations — Qnestlon  of  Pact. 

Evidence  considered  and  held  sufficient  to  require  the  submission  of  issues 
raised  by  defendant's  plea  in  reconvention  for  damages  to  cattle,  for  pasturage 
of  which  plaintiff  sued,  arising  from  the  insufficiency  of  a  pasture  represented 
by  plaintiff  to  be  adequate  for  the  purpose. 

2. — ^£eqnested  Charge. 

A  requested  charge  specificallj  presenting  an  issue  involved  should  be  given, 
though  so  covered  in  general  terms  by  the  charge  given  as  to  suffice  in  the  ab- 
sence of  a  request  for  the  specific  instruction. 

Appeal  from  the  County  Court  of  Palls  County.  Tried  below  before 
Hon.  W.  E.  Hunnicutt. 

J.  4.  Martin,  E.  M.  Eddins  and  Rice  &  Bartlett  for  appellants. — 
When,  as  in  this  case,  the  defendant  has  plead  in  reconvention  for  dam- 
ages against  plaintiflF,  and  has  offered  evidence  in  support  of  said  plea, 
it  is  error  for  the  court  to  arbitrarily  instruct  the  jury  to  find  against 
the  defendant's  plea  in  reconvention,  because  the  same  is  usurping  the 
province  of  the  jury. 

The  court  erred  in  refusing  to  give  special  charge  No.  5,  asked  by 
defendants,  to  the  effect  that  the  false  representations  made  by  the 
plaintiff  to  the  defendant  Scovill  concerning  the  leased  pasture  would 
vitiate  the  contract,  no  matter  whether  such  representations  were  fraudu- 
lently and  wilfully  or  innocently  made.  Carter  v.  Cole,  42  S.  W.  Rep., 
369,  and  authorities  there  cited;  Tjoper  v.  Robinson,  54  Texas,  510; 
Pendarvis  v.  Gray,  41  Texas,  326;  Culbertson  v.  Blanchard,  79  Texas, 


352  Texas  Civil  Appeals  Heports,  Vol.  38.        [February, 

486;  Bigelow  on  Fraud,  11,  411,  414  and  520;  1  Parsons  on  Cont.,  591, 
592,  579,  580. 

Nat.  Lewellyn,  Tom  Connolly  and  Z.  /.  Harlan,  for  appellee. — The 
damages  set  up  in  the  plea  in  reconvention  were  too  remote  and  not 
in  contemplation  of  the  parties  at  the  time  the  pasturage  contract  was 
made,  and  the  court  did  not  err  in  instructing  the  jury  to  disregard  the 
plea  in  reconvention.  Brush  v.  Cattle  Company,  2  Texas  Civ.  App.,  190, 
21  S.  W.  Rep.,  389. 

When  the  court  in  its  main  charge  gives  a  full  and  fair  presentation 
of  the  law  of  the  case,  it  is  not  error  to  refuse  a  special  charge  though 
it  contain  a  correct  exposition  of  the  law.  Cole  v.  Carter,  22  Texas 
Civ.  App.,  458,  64  S.  W.  Rep.,  914;  Carter  v.  Cole,  42  S.  W.  Rep., 
369. 

EIDSON,  Associate  Justice. — The  following  statement  of  the  na- 
ture and  result  of  the  suit  taken  from  the  briefs  of  appellants  and  ap- 
pellee, appears  to  be  full  and  correct : 

"This  is  a  suit  originally  filed  by  appellee  Melton,  plaintiff  belo\^,  in 
the  Justice's  Court  against  V.  A.  Scovill  to  recover  a  balance  of  $70 
claimed  to  be  due  him  by  Scovill  for  breach  of  a  contract  for  pasturage, 
and  for  foreclosure  of  pasturage  lien  upon  certain  cattle,  in  which  suit 
A.  Barganier,  one  of  the  appellees  was  likewise  joined  and  made  party 
defendant,  on  the  ground  that  he  had  purchased  the  cattle  upon  which 
appellee  was  asserting  a  pasturage  lien.  The  defendants  in  said  Justice's 
Court  plead  general  demurrer  and  general  denial,  and  set  up  an  arbitra- 
tion alleged  to  have  been  had  between  them  and  appellee  in  which  they 
plead  an  award  of  the  arbitrators  in  their  favor  in  bar  of  this  action,  and 
further  plead  that  appellant  Scovill  was  induced  to  enter  into  the  con- 
tract sued  upon  by  fraudulent  representations  of  Melton  that  the  pasture 
rented  to  him  was  a  good  winter  pasture,  when  in  reality  such  was  not 
the  fact.  Defendants  also  plead  failure  of  consideration,  and  in  re- 
convention against  plaintiff  for  certain  sums  of  money  expended  by 
defendant  Scovill  for  feed  of  cattle,  for  labor  of  feeding  same,  and  for 
making  troughs  for  feeding  same,  aggregating  the  sum  of  $71.70.  The 
first  trial  in  Justice's  Court  resulted  in  a  mistrial.  Upon  a  second  trial, 
there  was  a  verdict  and  judgment  for  appellants  herein,  from  which 
judgment  appellee  appealed  to  the  County  Court.  In  the  County  Court 
appellants  amended  their  pleadings,  setting  up,  first,  general  denial 
and  failure  of  consideration  for  the  contract  sued  upon  by  plaintiff  in 
this,  that  before  the  making  of  said  contract  by  plaintiff  and  defendant 
Scovill,  Melton  represented  to  defendant  Scovill  that  the  pasture  there- 
in referred  to  was  a  good  winter  pasture,  and  that  such  cattle  as  de- 
fendant might  put  upon  said  pasture  would  thrive  and  become  fat  for 
marketable  purposes,  whereas,  in  truth  and  in  fact,  said  pasture  was  not 
a  good  winter  pasture,  and  said  cattle  did  not  thrive  thereon,  but  lost 
flesh  and  became  poor,  which  plea  was  verified. 

"Defendant  further  plead  that  all  the  matters  in  controversy  between 
plaintiff  Melton  and  himself,  arising  upon  said  contract  for  the  pastur- 
age of  said  cattle  were,  prior  to  the  filing  of  this  suit,  submitted  to  a 
board  of  arbitrators  duly  selected,  and  that  after  due  consideration  by 
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said  board,  an  award  was  duly  rendered  to  the  effect  that  the  defendant 
Seovill  did  not  owe  plaintiff  Melton  anything  by  reason  of  the  contract 
herein  sued  upon,  and  found  in  favor  of  the  defendant  Seovill  against 
the  plaintiff  Melton.  AVhich  said  award  the  defendant  Seovill  plead 
in  bar  of  plaintiff's  right  to  recover  anything  in  this  suit.  Defendant 
Seovill  further  plead  that  prior  to  the"  making  of  said  contract  sued 
upon  herein,  the  plaintiff  Melton  represented  to  him  that  the  pasture 
in  question  was  a  good  winter  pasture,  and  that  cattle  which,  he,  de- 
fendant, contemplated  pasturing  thereon  would  thrive  and  become  fat; 
that  said  defendant  believed  said  representations  to  be  true,  and  was 
induced  thereby  to  enter  into  said  contract,  but  that  said  representations 
were  untrue,  that  said  pasture  was  not  a  good  winter  pasture,  and  the 
cattle  he  placed  thereon  did  not  thrive,  but  on  the  contrary,  lost  flesh, 
became  very  poor  and  that  some  of  them  died;  that  by  reason  thereof 
the  defendant  Seovill  suffered  the  following  injury  and  damage,  to 
wit:  The  death  of  eight  head  of  cattle  on  account  of  insufficiency  of 
pasturage,  .and  the  depreciation  in  value  of  the  balance  of  said  cattle, 
to  the  value  of  $125,  which  amount  he  plead  in  reconvention;  that  by 
reason  of  the  insufficiency  of  said  pasture  he  was  compelled  to  feed 
said  cattle  at  an  additional  expense  of  $73.20,  which  amount  he  like- 
wise pleaded  in  reconvention. 

"In  the  County  Court  the  defendant  Barganier  demurred  to  plain- 
tiff's cause  of  action, ,  plead  general  denial,  and  especially  denied  that 
plaintiff  had  or  held  any  valid  lien  against  the  cattle  purchased  by  him, 
because  all  the  sums  due  upon  said  cattle  for  their  pasturage  had  been 
fully  paid  by  the  defendant  Seovill,  and  further,  if  there  had  been  any 
valid  lien  in  favor  of  plaintiff  against  said  cattle  purchased  by  him, 
that  the  same  had  been  lost  and  abandoned  by  the  surrender  of  the 
possession  of  said  cattle  to  said  defendant,  and  further  that  he  had  pur- 
chased said  cattle  for  a  full  and  valuable  consideration,  without  knowl- 
edge or  notice  of  the  pretended  claim  or  lien  alleged  by  plaintiff,  and 
further  that  the  value  of  the  cattle  on  which  said  plaintiff  asserted  a 
claim  or  lien  exceeded  $200,  to  wit,  were  of  the  value  of  $600,  and 
that  said  court  was  without  jurisdiction  to  try  said  cause. 

'TJpon  the  trial  in  the  County  Court  the  jury  rendered  a  verdict  in 
favor  of  plaintiff  for  $70  with  a  foreclosure  on  the  cattle  in  contro- 
versy for  the  sum  of  $37.50  against  appellee  Barganier,  and  against 
defendant's  plea  in  reconvention.  Upon  which  said  verdict,  judgment 
was  duly  rendered  for  plaintiff  against  defendant  Seovill  for  the  sum 
of  $70  with  interest  thereon  at  the  rate  of  six  percent  per  annum  from 
January  1,  1903,  and  it  was  adjudged  that  the  same  be  foreclosed  upon 
the  seventy  head  of  cattle  in  the  possession  of  defendant  A.  Barganier 
to  the  extent  of  $37.50,  and  in  the  event  that  said  cattle  were  not  forth- 
coming that  plaintiff  recover  of  the  defendant  Barganier  the  sum  of 
$37.50,  with  interest  thereon  at  the  rate  of  six  percent  per  annum 
from  the  1st  day  of  January,  1903.*' 

"This  suit  was  originally  instituted  in  the  Justice's  Court  against 

appellants  V.  A.  Seovill  and  A.  Barganier  upon  a  contract  of  pasturage, 

beginning  on  October  1,  1902,  and  ending  on  January  1,  1903,  in  which 

plaintiff  alleged  that  defendant  Seovill  had  used  said  pasture  during 
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all  of  said  time;  that  he  had  paid  for  the  months  of  October  and 
November  and  refused  to  pay  for  December ;  he  asserted  a  lien  upon  the 
cattle  so  pastured  for  the  pasturage  during  December,  and  asked  for  a 
foreclosure  against  defendant  Barganier,  alleging  that  the  said  Bar- 
ganier,  prior  to  his  purchase,  knew  of  the  existence  of  said  claim  for 
pasturage  and  thereafter  bought  and  removed  said  cattle  from  the  pas- 
ture, without  the  consent  of  plaintiff.'* 

By  their  eighth  assignment  of  error  appellants  complain  of  the  action 
of  the  court  below  in  instructing  the  jury  to  find  against  appellant 
Scovill  on  his  plea  in  reconvention,  and  in  refusing  to  give  to  the  jury 
said  appellants*  special  charge  No.  2,  which  is  as  follows:  *^f  you  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiff  Melton  represented 
to  the  defendant  Scovill,  before  the  contract  sued  on  was  made,  that 
the  pasture  in  question  was  a  good  winter  pasture,  and  would  fatten 
his  cattle,  or  words  to  that  effect,  and  that  the  defendant  Scovill  be- 
lieved such  representations  and  acted  upon  them  in  making  the  contract; 
and  if  you  further  believe  that  said  pasture  was  not  a  good  winter 
pasture,  and  did  not  sustain  the  number  of  cattle  actually  placed  upon 
it,  and  that  it  became  necessary  for  the  defendant  Scovill,  in  order  to 
save  his  cattle  from  starvation,  to  go  to  extra  expense  in  keeping  them, 
then,  if  you  so  believe,  you  are  charged  that  you  would  not  only  be 
authorized  in  finding  a  verdict  for  the  defendant  Scovill,  but  you  will 
take  into  consideration  his  plea  in  reconvention,  and  find  for  him  upon 
said  plea  whatever  amount  the  proof  shows  he  wfis  necessarily  required 
to  expend  by  reason  of  said  insufficiency  of  the  pasture,  not  to  exceed 
the  amount  claimed  in  said  plea  in  reconvention.** 

We  are  of  the  opinion  that,  in  view  of  the  allegations  contained 
in  appellant  ScovilPs  plea  in  reconvention,  and  the  evidence  submitted 
thereunder  on  the  trial  in  the  court  below,  the  court  erred  in  instructing 
the  jury  to  find  against  said  appellant  on  said  plea,  and  also  erred  in 
refusing  to  give  said  special  charge  to  the  jury.  Said  appellant's  plea 
in  reconvention  is  as  follows: 

"4.  And  further  answering  herein,  if  need  be,  defendant  Scovill 
says  that  at  or  about  the  time  of  the  making  of  said  written  contract 
sued  upon  herein,  that  the  plaintiff  Melton  represented  to  the  defendant 
Scovill  that  the  pasture  in  question  was  a  good  winter  pasture,  and  that 
the  cattle  which  defendant  contemplated  pasturing  thereon  would  thrive 
and  fatten  thereon.  That  the  defendant  believed  said  representation  to 
be  true,  and  was  induced  thereby  to  make  and  enter  into  said  contract. 
Defendant  says  that  said  representations  were  untrue,  as  he  afterwards 
found  out,  and  that  said  pasture  was  not  a  good  winter  pasture,  and 
that  the  cattle  which  he  afterwards  placed  thereon,  did  not  thrive  or 
fatten,  but,  on  the  contrary,  lost  fiesh  and  became  very  poor,  and  that 
some  of  them  died.  Defendant  says  that  by  reason  thereof  he  suffered 
the  following  injury  and  damages,  to  wit :  That  of  the  cattle  so  placed 
by  him  upon  said  pasture,  eight  head  thereof,  on  account  of  the  insuffi- 
ciency of  said  pasture,  died  from  poverty;  and  that  the  balance  of  the 
cattle  so  placed  upon  said  pasture  by  him  depreciated  in  value ;  and  that 
defendant,  by  reason  thereof,  was  damaged  in  the  sum  of  $125,  which 
amount  he  pleads  in  reconvention  herein.  That  by  reason  of  the  in- 
sufficiency of  said  pasture,  he  was  compelled  to  feed  said  cattle  and 
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to  go  to  the  expense  of  making  eight  troughs  for  feeding  same,  at  the 
expense  of  $20,  which  said  troughs  he  afterwards  sold  for  $8,  making 
a  net  loss  of  $12  for  said  items.  That  he  was  compelled  to  purchase  feed 
for  said  cattle,  at  an  expense  of  $39.20,  and  was  compelled  to  hire  a 
hand  to  look  after  and  attend  to  the  feeding  of  said  cattle,  at  the 
expense  of  $1  per  day  for  twenty  days;  the  last  three  items  of  damage 
amounting  to  $73.20,  which  said  amount  he  likewise  pleads  in  recon- 
vention as  against  plaintiflf  herein.    All  of  which  he  is  ready  to  verify." 

Without  intimating  any  opinion  as  to  the  sufficiency  of  the  testimony 
adduced  by  said  appellant  in  support  of  his  plea  in  reconvention,  we  are 
of  opinion  that  there  was  sufficient  evidence  adduced  under  said  plea 
to  require  the  court  to  give  to  the  jury  said  requested  special  instruction, 
and  its  refusal  was  reversible  error.  We  do  not  think  the  damages 
claimed  in  said  plea  are  too  remote. 

In  view  of  another  trial  of  this  case,  we  would  suggest  that  it  would 
be  proper  for  the  court  to  give  to  the  jury  appellant's  requested  special 
charge  No.  5.  While  the  general  charge  of  the  court  upon  the  issue  to 
which  said  special  charge  related,  would  be  sufficient  in  the  absence  of 
a  request  for  a  special  charge,  such  request  having  been  made,  we  think 
the  court  should  have  given  the  charge. 

All  the  other  assignments  are  overruled. 

For  the  error  indicated,  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Eailway  Company  op  Texas  v.  Kyser 

k  StTTHERLAND  ET  AL. 

Decided  February  22,  1905. 

l^-^farrier — ^Ilve  Stock — ^Xeasnre  of  Damages. 

The  measure  of  damages  for  injury  to  live  stock,  by  delay  in  furnishing 
cars  for  their  transportation,  was  the  difference  between  market  value  at  point 
of  destination,  in  the  condition  they  were,  from  that  in  which  they  would,  but 
for  such  delay,  have  been  delivered,  though  they  were  shipped  there  to  be  fed, 
not  to  be  marketed. 

2. — Eailway — Contract  to  Fnmish  Can. 

mA  railway  company  may  bind  itself  by  a  contract  to  furnish  cars  for  the 
shipinent  of  cattle  at  a  point  not  on  its  line,  but  on  that  of  another  road,  and 
be  held  for  damages  for  failure  to  comply.  \ 

8. — Contract — ^Authority  of  Agent. 

Evidence  considered  and  held  to  show  authority  of  a  live  stock  agent  to 
contract  for  a  railway  to  furnish  cars  for  a  shipment  of  cattle  at  a  point  not 
on  its  line. 

Appeal  from  the  District  Court  of  Palls  County.  Tried  below  before 
Hon.  Sam.  R.  Scott. 

T.  S.  Miller  and  E.  M.  Eddins,  for  appellant. — In  case  of  a  breach  of 
contract  on  the  part  of  a  carrier  to  furnish  cars  for  the  shipment  of 
cattle  at  a  certain  time  and  place,  the  measure  of  damage  is  the  differ- 
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ence  in  the  market  value  of  such  cattle  at  said  place  at  the  time  when 
said  cars  should  have  been  furnished,  and  their  market  value  at  said 
place  at  the  time  when  the  cars  were  in  fact  furnished,  their  value  at 
their  destination  at  the  time  of  arrival  is  incompetent,  irrelevant  and 
immaterial.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hume,  87  Texas,  220;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Thompson,  44  S.  W.  Rep.,  9;  Rose's 
Texas  Notes,  vol.  4,  p.  666. 

A  contract  to  be  binding  must  be  mutual.  When  two  are  parties  to  a 
contract  containing  mutual  covenants  which  are  considerations  for  each 
other,  if  one  party  refuses  to  bind  himself  he  thus  renders  the  contract 
void  for  want  of  mutuality,  and  can  not  hold  the  other  party  bound  by 
it.  Brush  v.  Clarendon  Land,  etc.,  Co.,  2  Texas  Civ.  App.,  188;  Am. 
&  Eng.  Ency.  of  Law,  7  vol.,  p.  110  (2d  ed.). 

A  mere  representation  or  expression  of  opinion  as  to  a  future  condi- 
tion of  affairs,  is  not  a  contract. 

The  judgment  of  the  court  is  contrary  to  the  evidence  and  without 
evidence  to  support  it,  in  this :  Under  plaintiffs'  pleadings  the  measure 
of  damages  must  be  the  difference  in  the  market  value  of  plaintiffs' 
cattle  at  Waggoner  at  the  time  it  is  alleged  the  cars  were  to  have  been 
furnished  and  the  time  they  were  in  fact  furnished,  and  there  is  no  such 
evidence  in  the  record.    Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hume,  87  Texas,  220. 

It  is  the  duty  of  a  party  with  whom  a  contract  has  been  broken  to 
use  all  proper  and  available  means  to  avert  or  lessen  the  damages  as 
much  as  possible.  Austin  &  N.  W.  Ry.  Co.  v.  Anderson,  85  Texas,  88; 
Houston  &  T.  C.  Ry.  Co.  v.  Richards,  59  Texas,  373. 

The  judgment  of  the  court  is  without  evidence  to  support  it  and  is 
contrary  to  the  evidence  in  this:  The  uncontroverted  evidence,  direct 
and  circumstantial,  shows  that  the  plaintiffs'  cattle  received  little  or  no 
damage  during  the  delay  at  Waggoner,  but  what  damage  they  received 
was  done  during  their  transportation  from  Waggoner  to  Marlin.  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Hume,  87  Texas,  220. 

W.  E.  Eunnicutt  and  Z.  I.  Harlan,  for  appellees. — ^These  cattle  were 
being  shipped  from  Waggoner  to  Marlin  for  the  purpose  of  being  fed 
and  fattened  at  Marlin  for  market,  and  the  measure  of  appellees'  dam- 
ages for  delay  in  furnishing  cars  at  Waggoner  in  which  to  ship  them, 
was  the  difference  between  the  market  value  of  said  cattle  at  Marlin, 
in  the  condition  in  which  they  were  delivered  at  Marlin,  and  what  their 
market  value  would  have  been  at  that  place  but  for  the  delay  in  shipping 
out  from  Waggoner,  caused  by  the  failure  of  appellant  to  furnish  cars 
at  Waggoner  at  the  time  it  contracted  to  furnish  them,  and  the  evidence 
complained  being  directed  to  that  issue  there  was  no  error  in  admitting 
it.  Gulf,  C.  &  S.  P.  Ry.  v.  Stanley,  89  Texas,  44;  Gulf,  C.  &  S.  P. 
Ry.  V.  Hume,  6  Texas  Civ.  App.,  658;  International  &  O.  N.  Ry.  v. 
Ritchie,  26  S.  W.  Rep.,  841;  Texas  &  P.  Ry.  v.  Berchfield,  12  Texas 
Civ.  App.,  148,  149 ;  New  York,  L.  E.  &  W.  Ry.  Co.  v.  Estill,  147  TJ.  S., 
591. 

Even  were  it  held  that  the  true  measure  of  damages  was  the  difference 
in  the  market  value  of  plaintiffs'  cattle  at  Waggoner  instead  of  at  Marlin, 
the  error  in  admitting  the  evidence  complained  of  would  be  harmless, 
because  the  undisputed  evidence  on  the  trial  was  that  there  was  no 
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diflference  in  the  general  market  value  of  cattle  at  that  time  in  the 
two  places.    International  &  G.  N.  Ry.  v.  Ritchie,  26  S.  W.  Rep.,  841. 

Under  the  evidence  in  this  case  there  is  no  lack  of  mutuality  or  other 
element  of  a  contract  to  furnish  cars  in  which  to  ship  appellees'  cattle. 

Appellees  having  accepted  and  fully  executed  the  contract  on  tl\eir  part 
by  furnishing  the  cattle  to  be  hauled  under  the  contract  and  by  paying 
to  appellant  its  charges  for  the  cars  which  it  was  to  furnish,  and  ap- 
pellant having  actually  received  and  retained  the  money  paid  to  it  for 
such  cars  and  hauled  the  cattle  under  said  contract,  it  is  no  answer 
to  this  suit  for  breach  of  its  contract  to  furnish  cars  at  a  specified  time, 
for  appellant  to  say  that  there  was  a  want  of  mutuality  in  the  original 
agreement,  and  that  it  did  not  bind  appellees,  unconditionally  to  accept 
and  pay  for  the  cars.  Leonard  v.  Portier,  3  App.  C.  C.  (AVillson)  sec. 
362;  9  Cyc,  333,  334,  and  note;  7  A.  &  E.  Ency.  Law  (2d  ed.),  115, 
notes. 

"Where  a  shipper  asks  for  cars  to  be  furnished  on  a  day  mentioned 
in  the  future  for  the  transportation  of  live  stock,  and  the  carrier  agrees 
to  furnish  the  same,  such  agreement  rests  upon  a  valid  consideration, 
and  is  binding  on  the  carrier  as  well  as  the  shipper,  notwithstanding  the 
shipper  may  not  have  owned  or  had  any  stock  at  the  time  the  agree- 
ment was  entered  into.  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  v.  Racer,  31 
N.  E.  Rep.,  855;  s.  c.  5  Ind.  App.,  209;  6  Cyc.  429  (h)  and  note  64. 

Even  were  the  measure  of  damages  that  contended  for  by  appellant 
under  these  assignments,  a  matter  we  by  no  means  concede,  the  evidence 
does  show  the  difference  in  the  market  value  of  appellee's  cattle  at  Wag- 
goner at  the  time  it  is  alleged  that  the  cars  were  to  have  been  furnished 
and  the  time  they  were  in  fact  furnished.  International  &  Q.  N.  Ry. 
Co.  V.  Ritchie,  26  S.  W.  Rep.,  841. 

The  facts  in  this  case  do  not  show  such  contributory  negligence  on 
the  part  of  appellees  in  the  care  of  their  cattle  during  the  delay  in 
furnishing  cars  as  to  deny  to  them  a  recovery  therein.  International  & 
G.  N.  Ry.  Co.  V.  Ritchie,  26  S.  W.  Rep.,  841. 

KEY,  Associate  Justice. — Appellees  brought  this  suit  against  the 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  and  the  Fort 
Worth  &  Denver  City  Railway  Company,  to  recover  damages  on  account 
of  injuries  to  certain  livestock.  The  Fort  Worth  &  Denver  City  Railway 
Company  filed  a  plea  of  privilege,  and  to  the  jurisdiction  of  the  Dis- 
trict Court  of  Falls  County,  which  plea  was  sustained,  and  that  defend- 
ant was  dismissed  from  the  case.  There  was  a  nonjury  trial  between 
the  plaintiffs  and  the  other  defendant,  and  judgment  was  rendered  for 
the  plaintiffs  for  $1109.70. 

The  gist  of  the  plaintiffs'  action  was  the  breach  of  a  contract  to 
furnish  cars  for  the  shipment  of  certain  cattle  from  Waggoner,  Indian 
Territory,  to  Marlin,  Texas. 

Without  referring  in  detail  to  the  several  assignments  of  error,  and 
without  specific  discussion  of  all  the  propositions  urged,  we  hold  that 
appellant's  brief  points  out  no  error.  While  the  cattle  were  not  in- 
tended to  be  placed  upon  the  market  as  soon  as  they  reached  their 
destination,  but  were  shipped  there  for  the  purpose  of  feeding  them 
preparatory  to  placing  them  upon  the  market,  we  hold  that  the  differ- 
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ence  in  the  market  value  at  Marlin  was  the  correct  measure  of  dam- 
ages. (Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Stanley,  89  Texas,  44;  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Hume,  6  Texas  Civ.  App.,  657;  s.  c.  87  Texas,  219.) 
However,  that  question  is  immaterial  in  this  case,  because  the  testimony 
shows  that  the  market  value  of  the  cattle  was  the  same  at  Waggoner 
as  at  Marlin;  and  if  the  appellant  is  correct  in  its  contention  that  the 
difference  in  the  market  value  at  Waggoner  is  the  true  measure  of  dam- 
ages, the  result  would  be  the  same. 

Notwithstanding  the  fact  that  Waggoner  was  not  on  the  defendant's 
line  of  railway,  we  hold  that  it  was  competent  for  the  defendant  to 
bind  itself  by  contract  to  furnish  cars  at  that  place.  Waggoner  was  on 
the  line  of  another  railway  with  which  the  defendant's  road  connected, 
and  over  which  the  cattle  were  shipped.  Such  being  the  conditions,  we 
see  no  reason  why  the  defendant  could  not  make  a  valid  contract  to 
furnish  cars  at  Waggoner. 

We  also  hold  that  J.  K.  Rosson,  the  defendant's  livestock  agent,  had 
authority  to  bind  the  defendant  by  contract  to  furnish  cars  at  Wag- 
goner. He  testified  that  he  was  the  livestock  agent  of  the  defendant, 
and  had  authority  to  contract  for  cars  to  ship  cattle.  That  testimony 
showed  that  he  was  a  general  agent,  vested  with  the  same  authority  in 
that  respect  as  his  principal  had. 

We  also  hold  that  there  was  testimony  warranting  findings,  and  we 
therefore  find,  that  the  contract  to  furnish  the  cars  was  made,  as  al- 
leged; that  the  defendant  breached  the  contract,  and  that  as  a  result 
thereof,  and  without  fault  on  the  plaintiffs'  part,  their  cattle  were  in- 
jured to  the  extent  awarded  by  the  judgment. 

No  error  has  been  shown,  and  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


S.  P.  Fontaine  et  al.  v.  L.  Nusb. 

Decided  February  23,  1905. 

1. — ^Lien  on  Homestead — ^Deed  of  Tmst — ^Assumption  of  Lien  by  Purchaser. 

Although  a  deed  of  trust  upon  a  homestead,  given  as  security  for  a  promis- 
sory note,  carries  with  it  no  lien,  yet,  where  the  homestead  was  afterwards  sold, 
and  the  purchaser  agreed  to  assume  payment  of  the  notes,  reserving  a  corre- 
sponding amount  out  of  the  purchase  money,  and  to  accept  the  terms  and  cove- 
nants of  the  deed  of  trust  purporting  to  create  a  lien,  the  assumption  by  the 
purchaser  inured  to  the  benefit  of  the  holder  of  the  notes,  who  could,  upon  the 
notes  becoming  due  and  remaining  unpaid,  enforce  his  lien. 

S. — Same — Same. 

The  fact  that,  prior  to  the  sale,  the  notes  which  the  purchaser  assumed 
were  not  a  lien  on  the  homestead,  did  not  affect  their  new  status  created  by  the 
subsequent  sale  of  the  property. 

8. — Same — ^Verdict. 

A  verdict  finding  "for  a  foreclosure  of  plaintiff's  lien"  was  a  finding  that 
the  lien  existed. 

4. — Same — ^Foreolosnre — ^Parties. 

Where  the  action  was  one  to  foreclose  a  lien  on  a  homestead  created  by  a 
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deed  of  trust  given  as  security  for  certain  promissory  notes,  and  one  who  after- 
wards purchased  the  homestead,  agreeing  as  part  of  the  consideration  to  assume 
payment  of  the  notes,  was  made  party,  there  was  no  error  in  joining  the  wives 
of  the  seller  and  purchaser  of  the  property,  the  judgment  of  foreclosure  ad- 
judging nothing  against  either  personally. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Prank  M.  Spencer. 

A.  B.  Bneiell  and  J.  L.  Darrouzet,  for  appellants. — The  court  erred 
in  not  dismissing  the  case  and  refusing  relief  to  either  plaintiff  or 
defendants,  as  soon  as  the  evidence  developed  the  facts  that  the  note 
and  deed  of  trust  and  contracts  of  March,  1897,  were  given  to  secure 
money  borrowed  by  Hughes  on  his  homestead  from  plaintiif,  Nuse,  dur- 
ing the  time  Hughes  lived  therein;  and  that  the  contracts  of  March, 
1897,  contravened  the  public  policy  as  to  the  preservation  of  the  home- 
steads; the  public  policy  as  to  the  pleading  of  the  statutes  of  limitations 
in  bar  of  actions,  and  the  public  policy  as  to  perpetuities,  and  the  entire 
evidence  clearly  showing  that  said  contracts  of  March,  1897,  were  mere 
subterfuges,  intended  to  make  valid  the  void  note  and  deed  of  trust 
sued  on.  Constitution  of  Texas,  art.  16,  sec.  60;  7  Waifs  Actions  and 
Defenses,  pp.  64,  65,  92;  3  Am.  &  Eng.  Encyc.  of  Law  (Ist  ed.).  p. 
872,  sec.  49,  p.  887,  n.  2;  1  Parsons  on  Contracts,  pp.  456,  457;  Seligson 
V.  Lewis,  65  Texas,  215;  Wegner  v.  Biering,  65  Texas,  506;  7  Bouvier^s 
Law  Dictionary,  p.  G12;  Beach  on  Modem  Contracts,  pp.  1884-1888. 

James  B.  £  Chas,  J.  Stubbs  and  Wm.  B.  Lockhartj  for  appellee. — 
The  court  did  not  err  in  holding  that  defendants,  Fontaine  and  wife, 
in  their  contract  of  March  27,  1897,  either  granted  a  vendor's  lien 
upon  the  property  in  the  first  place,  or  by  their  recognition  of  said 
li^n  and  agreement  to  pay  the  debt,  estopped  themselves  from  disput- 
ing its  validity.  The  deed  of  conveyance  to  S.  F.  Fontaine  from 
Hughes  and  wife,  accepted  by  him,  contained  and  was  ah  assumption 
by  him  of  the  note  sued  on  and  recognized  it  as  an  encumbrance  upon 
the  property.  Mitchell  v.  Association,  49  S.  W.  Rep.,  624;  Michigan 
Loan  Assn.  v.  Atterberry,  42  S.  W.  Rep.,  569;  Paddock  v.  Association, 
36  S.  W.  Rep.,  1008;  Monroe  v.  Buchanan,  27  Texas,  241. 

JAMES,  Chief  Justice. — The  suit  was  brought  upon  a  note  and  to 
foreclose  lien  upon  certain  real  property.  The  court  directed  the  jury 
to  return  a  verdict  for  plaintiff,  Nuse,  against  defendants,  C.  H.  Hughes 
and  S.  F.  Fontaine,  for  the  amount  of  the  note  with  interest  and 
attomey^s  fees,  with  a  foreclosure  of  plaintiff's  lien  upon  the  property 
against  all  defendants.  The  other  defendants  were  the  wives  of  Hughes 
and  Fontaine,  and  the  trustee  in  a  deed  of  trust  purporting  to  secure 
the  note. 

The  material  facts  are  all  undisputed.  We  shall  here  state  them 
briefly. 

On  March  31,  1891,  C.  H.  Hughes  and  his  wife  executed  their  notes, 
one  for  $1,000  due  two  years  after  date,  and  one  for  $3,000  due  three 
years  after  date,  payable  to  their  own  order  and  endorsed  by  them  in 
blank.     This  was  apparently  for  money  borrowed  from  L,  Nuse,  to 
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whom  the*  notes  were  delivered.  At  same  time,  to  secure  said  notes, 
they  executed  a  deed  of  trust  to  Robert  G.  Street  as  trustee,  upon  their 
homestead  in  Galveston,  this  being  the  property  upon  which  the  decree 
appealed  from  gave  a  foreclosure  of  lien. 

On  April  3,  1891,  Hughes  and  wife  sold  this,  their  homestead,  to 
S.  F.  Fontaine,  who  with  his  family  moved  upon  it  and  have  since 
occupied  it  as  their  home.  The  consideration  for  this  purchase  was 
$10,400,  $6,400  paid  in  cash  and  (as  expressed  in  the  deed)  "the 
further  consideration  of  the  assumption  by  said  Sidney  F.  Fontaine  of 
the  payment  of  our  two  certain  promissory  notes,  dated  March  31,  1891, 
and  of  the  terms  and  covenants  of  our  deed  of  trust  securing  same 
on  the  property  hereinafter  described,  one  in  the  sum  of  $1,000  payable  in 
two  years  after  date,  and  the  other  in  the  sum  of  $3,000  payable 
in  three  years  after  date,  both  payable  at  Galveston,  Texas,  to  the  order 
of  and  endorsed  by  ourselves  with  8  percent  interest  per  annum  from 
date  ^til  paid,  payable  semiannually."  The  covenants  of  warranty  in 
this  deed,  state  that  the  property  is  free  and  clear  of  all  and  every 
encumbrance  excepting  only  the  encumbrance  aforesaid  of  $4,000. 

Fontaine  paid  the  first  of  the  notes.  In  March,  1897,  Hughes  and 
wife  executed  a  writing  which  recited  that  the  property  had  been  sold 
to  Fontaine,  that  the  latter  had  assumed  to  pay  same,  that  he,  Fontaine, 
desired  further  time  and  Hughes  and  wife  promised  to  pay  same  on 
March  31,  1898,  with  privilege  to  March  31,  1899,  and  also  waived  limi- 
tation and  recognized  as  in  force  the  deed  of  trust. 

And  on  March  27,  1897,  Fontaine  and  his  wife  executed  a  similar 
writing  reciting  the  execution  and  delivery  of  the  note  and  deed  of 
trust  by  Hughes  and  wife  on  March  31,  1891,  that  the  property  had 
been  conveyed  by  Hughes  and  wife,  that  the  purchaser  assumed  as 
part  of  the  consideration  for  the  deed,  the  payment  of  the  note;  that 
Fontaine  and  wife  desired  an  extension,  they  therefore  renewed  and 
promised  to  pay  the  same  on  March  31,  1898,  with  privilege  of  another 
year,  and  to  that  end  and  purpose  they  perpetuated  "as  of  original" 
said  deed  of  trust  and  all  its  covenants,  and  bound  themselves  by  the 
same  as  if  executed  by  them,  and  declared  the  indebtedness  to  be  a 
vendor's  lien  on  this  property  and  waived  limitations. 

"The  deed  of  trust  signed  by  Hughes  and  wife  contains  a  provision 
that  should  they  fail  to  pay  taxes  when  due,  or  the  premium  of  in- 
surance upon  the  improvements,  which  it  was  agreed  should  be  kept 
insured  for  not  less  than  $4,000,  that  in  either  such  event  the  indebted- 
ness should  at  once  mature  and  be  foreclosed  at  the  option  of  the 
holder  and  owner  of  the  indebtedness,  he  also  to  have  the  option  to 
pay  such  taxes  and  premiums,  and  such  payments  would  bear  interest 
at  8  percent  from  the  date  thereof  until  repaid.  Plaintiff  did  not 
exercise  the  option  to  mature  the  debt. 

Said  deed  of  trust  and  two  instruments  above  recited  were  duly  exe- 
cuted and  acknowledged  by  the  makers  thereof,  the  separate  acknowl- 
edgments of  the  wives  being  in  accordance  with  the  statutes. 

The  debt  sued  on  is  due  and  unpaid,  with  interest  from  March  31, 
1900,  at  8  percent  per  annum,  and  the  same  has  been  sued  upon,  which, 
under  the  terms  of  the  note,  entitled  plaintiff  to  10  percent  additional 
upon  the  aggregate  of  the  principal  and  interest  due  on  the  note,  mak- 


1905.]  Fontaine  v.  Nuse.  361 

ing  a  total  on  the  15th  day  of  April,  1904,  the  date  of  decree,  of  $4,356. 
This  suit  was  brought  and  filed  on  March  27,  1902." 
The  appeal  is  taken  by  Hughes  and  wife  and  Fontaine  and  wife. 

Opinion. — There  are  several  points  presented  by  appellants,  which, 
in  order  to  dispose  of  them,  require  hardly  more  than  mention.  There 
are  some  that  do  not  merit  attention. 

For  example  it  is  contended  that  the  verdict  which  found  "for  a  fore- 
closure of  plaintiff^s  lien*'  was  not  a  finding  that  a  lien  existed,  and  the 
court  was  not  warranted  by  such  verdict  to  decree  foreclosure. 

Another  such  contention  is  that  the  act  of  Hughes  and  wife  in 
attempting  to  create  a  lien  on  their  homestead,  which  the  law  declared 
null  and  void  vitiated  not  only  the  lien,  but  also  the  personal  obligation 
of  Hughes  to  pay  the  money  which  was  borrowed  in  the  transaction. 
The  contention  is  even  more  far  reaching,  for  it  is -claimed  that  said 
attempt  to  encumber  a  homestead  for  a  debt,  vitiated  also  the  assumption 
by  Fontaine  of  such  debt,  and  extended  to  and  vitiated  all  the  later 
writings  and  renewals,  and  that  the  court  should  for  these  reasons  have 
promptly  and  summarily  dismissed  the  suit. 

Another  is  that  the  court  erred  in  not  dismissing  from  the  case,  upon 
demurrer,  the  wives  of  Hughes  and  Fontaine.  How  Mrs.  Hughes  can 
complain,  after  she  and  her  husband  had  parted  with  the  property,  of 
a  decree  which  adjudges  nothing  against  her  personally,  we  fail  to 
see.  Nor  how  anyone  else  was  prejudiced  by  her  retention  as  a  party. 
No  personal  judgment  was  rendered  against  Mrs.  Fontaine;  if  she  had 
no  interest  that  required  her  to  be  made  a  party,  we  fail  to  perceive 
how  she  or  anyone  else  in  the  case  could  be  prejudiced  by  the  foreclosure. 
Certainly  no  error  exists  in  this  record,  which  would  require  a  reversal 
or  even  a  modification  of  the  decree,  by  reason  of  their  being  kept  in  as 
parties  and  concluded  by  the  foreclosure. 

Another  proposition  is  that  there  was  no  proof  that  plaintiff  was 
the  owner  or  legal  holder  of  the  note  sued  on,  the  point  being,  as  stated 
in  appellant's  brief,  that  the  note  can  not  be  considered  as  evidence,  for 
it  was  not  filed  or  surrendered  until  after  the  term  at  which  the  case 
was  tried.  This  point  is  made  in  the  absence  of  any  certificate  or  other 
expression  of  the  court  on  the  subject,  and  in  the  face  of  the  record 
which  shows  that  the  note  was  produced  by  plaintiff  and  used  as  evi- 
dence on  the  trial. 

Without  extending  the  list  of  propositions  of  this  nature,  we  proceed 
to  state  reasons  why  the  judgment  should  be  affirmed. 

It  is  true  the  homestead  of  Hughes  and  wife  was  not  bound  by  the 
deed  of  trust  by  means  of  which  they  attempted  to  give  a  lien  thereon. 
The  transaction  simply  served  to  make  Hughes  the  debtor  of  plaintiff 
for  the  amount  of  the  notes.  Fontaine,  when  he  bought  the  property 
assumed  to  pay  these  notes  as  a  part  of  its  purchase  price,. withholding 
that  much  for  that  purpose.  As  between  him  and  Hughes  and  wife 
there  could  be  no  question,  it  seems  to  us,  that  if  nothing  had  been  said 
in  the  deed  about  a  lien  in  connection  with  this  unpaid  purchase  money, 
Hughes  would  have  been  entitled  for  his  own  protection  against  the  debt, 
to  follow  the  property  with  an  implied  vendor's  lien  to  that  extent.  But 
we  need  not  resort  to  any  special  reasoning  on  the  subject,  because  the 
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recitals  in  the  deed  under  which  Fontaine  took  the  property,  establish 
not  only  that  he  assumed  to  pay  these  notes,  reserving  a  corresponding 
amount  of  the  purchase  money  for  the  purpose,  but  that  the  transaction 
was  made  on  the  basis  of  and  contemplated  a  lien  against  the  property 
to  secure  the  payment  of  said  notes. 

The  assumption  by  Fontaine,  although  made  to  Hughes  and  wife, 
inured  to  the  benefit  of  the  holder  of  the  notes  who  could  maintain  an 
action  thereon.  (Methonican  v.  Scott,  87  Texas,  396.)  This  right  of 
the  third  party  necessarily  extends  to  the  assertion  of  the  claim  as  fully 
and  as  adequately  as  it  could  have  been  by  the  original  debtor.  In  other 
words  it  being  clear,  under  the  facts  of  the  case,  that  if  Hughes  had  to 
pay  the  notes,  he  could  have  sued  Fontaine  and  asserted  a  lien  on  the 
property  superior  to  any  homestead  right  in  Fontaine  and  wife,  the 
holder  of  the  note,  to  whose  benefit  Fonteine's  assumption  inured,  could 
do  likewise. 

The  trial  judge  in  the  conclusions  of  law  which  he  filed  stated:  **I 
can  discern  no  difference  in  principle  between  the  assumption  by  Fon- 
taine of  the  debt  due  by  Hughes  as  a  part  of  the  consideration  for  the 
sale  of  the  property,  and  the  execution  of  two  notes  in  like  terms  and 
amounts  to  Hughes  as  a  part  of  the  consideration.  A  like  result  fol- 
lows each  condition.  In  one  case  the  amount  is  paid  to  Hughes  through 
his  creditor  Nuse,  and  in  the  other  it  is  paid  directly  to  himself.'*  This 
aptly  presents  the  matter  as  it  really  existed.  ITuse  would  have  been  in 
no  better  position  than  he  was,  in  reference  to  recourse  against  the  prop- 
erty had  Fontaine  given  such  notes  directly  to  Hughes  and  wife,  and 
the  latter  had  endorsed  them  to  Nuse. 

There  was  nothing  whatever  of  illegality  in  the  debt  of  Hughes  to 
plaintiff.  There  was  none  in  the  debt  contracted  by  Fontaine  for  the 
unpaid  part  of  the  purchase  money.  The  fact  that  prior  to  the  sale, 
the  notes  he  assumed  were  not  a  lien  on  the  property,  did  not  affect 
the  new  status  of  those  notes,  which  was  created  in  the  subsequent 
legitimate  transaction  of  the  sale  of  the  property.  They  are  entitled  to 
stand  on  the  footing  they  received  in  the  sale  to  Fontaine  independent 
of  any  homestead  consideration  that  had  existed  in  favor  of  Hughes 
and  wife.  After  Hughes  and  wife  sold  the  property,  Fontaine  was  the 
only  person  who  was  interested  in  denying  the  existence  of  a  lien  by 
virtue  of  those  notes,  and  he,  by  his  own  act  in  acquiring  the  property, 
charged  it  with  them  and  as  part  of  the  purchase  money. 

The  renewals  by  Hughes  and  Fontaine  dispose  of  any  question  of 
limitations.    Affirmed. 

Afiirtned* 

Writ  of  error  refused. 
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Edward  V.  Dignowity  et  al.  v.  Moses  Baumblatt. 

Decided  February  23,  1905. 

1. — D«ed  of  Trust — ^£nral  and  TTrban  Homesteads — Question  for  Jury. 

Where  the  action  was  trespass  to  try  title  to  two  tracts  of  land  situated  in 
an  unincorporated  town,  and  on  which  a  deed  of  trust  was  held  by  defendant, 
the  questions  whether  both  constituted  an  urban  homestead,  or  whether  one 
alone  was  a  rural  homestead,  rendering  the  deed  of  trust  valid  as  to  the  other, 
were  issues  for  the  jury,  and  it  was  error  for  the  court  to  instruct  a  verdict  for 
defendant. 

8. — Same — Same— Temporary  Abandonment. 

If  one  tract  was  rural,  and  the  homestead  was  established  thereon,  or  if 
both  tracts  were  urban,  and  were  being  used  as  a  homestead  at  the  time  the 
deed  of  trust  was  given,  no  temporary  abandonment  could  affect  the  homestead 
right. 

8. — Same — Same — ^Abandonment. 

If  one  tract  was  rural,  and  the  deed  of  trust  was  executed  after  the  maker 
moved  therefrom  with  intent  to  abandon  it,  and  before  any  homestead  rights 
were  acquired  in  the  urban  lot,  then  both  tracts  would  be  subject  to  the  lien 
created  by  the  deed  of  trust. 

4. — Same — Same — Same. 

If,  at  the  time  the  deed  of  trust  was  executed,  one  tract  constituted  the 
rural  homestead,  but  was  afterwards  abandoned  and  the  other  made  the  urban 
homestead,  the  latter  would  be  bound  by  the  deed  of  trust  and  the  former 
exempt. 

5. — ^Estates  of  Decedents — ^Homestead — Orders  of  Court — Collateral  Attack. 

Where  a  tract  was  homestead  at  the  time  a  deed  of  trust  was  given  there- 
on, and  not  subject  to  the  lien  thus  created,  but  afterwards  lost  its  homestead 
character  and  became  part  of  the  assets  of  the  estate,  orders  of  the  County  Court 
in  probating  claims,  and  for  sale  of  the  land,  could  not  be  attacked  in  a  col- 
lateral proceeding. 

6. — Same— Administration  of  Homestead. 

The  homestead  is  not  subject  to  administration  by  the  Probate  Court. 

Error  from  the  District  Court  of  Val  Verde.  Tried  below  before 
Hon.  B.  C.  Thomafi. 

J.  D.  Ouinn  and  A.  0.  McNeill,  for  plaintiff  in  error. — 1.  The  court 
erred  in  holding  as  a  matter  of  law  that  the  ancestors  and  plaintiffs 
acquired  no  homestead  rights  superior  to  the  trust  deed,  and  that  there 
was  not  sufficient  testimony  on  that  point  to  authorize  the  submitting 
of  that  issue  to  the  jury.  Art.  16,  sec.  50,  State  Constitution;  Bagland 
V.  Eodgers,  42  Texas,  422;  Galager  v.  Kellar,  23  S.  W.  Rep.,  296; 
Kaufman  v.  Ruhl,  65  Texas,  723 ;  Jacobs,  Bemheim  &  Co.  v.  Hawkins, 
63  Texas,  1;  Cameron  v.  Gebart,  85  Texas,  614;  Iken  v.  Olinick,  42 
Texas,  197. 

2.  The  time  of  appropriating  land  to  homestead  uses  with  intention 
to  make  it  part  of  the  homestead  (and  not  when  the  party  makes  up 
his  mind  to  build)  is  the  time  homestead  rights  accure.  Jacobs,  Bem- 
heim &  Co.  V.  Hawkins,  63  Texas,  1 ;  Cameron  v.  Gebart,  85  Texas,  614 ; 
Speer  on  Law  of  Married  Women,  sec.  247 ;  Foley  v.  Holtkampt,  66  S. 
W-  Bep.,  891 ;  Gardner  v,  Douglas,  64  Texas,  76, 
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The  court  erred  in  holding  that  the  homestead  was  assets  in  the  hands 
of  the  executor  and  that  the  attempted  sale  by  him  was  regular  and 
conveyed  the  title  to  the  lands  in  controversy,  when  in  fact  the  Probate 
Court  had  no  power  or  jurisdiction  to  order  the  sale  of  the  homestead. 
Mealey  v.  Arnist,  2  S.  W.  Rep.,  74;  Hamlin  v.  Wernecke,  31  Texas,  91; 
Freeman  v.  Hamlin,  91  S.  W.  Rep.,  1019. 

Walter  Oillis,  for  defendant  in  error. — The  County  or  Probate  Court 
being  a  court  of  general  jurisdiction,  orders  regularly  made  by  it  in  the 
course  of  an  administration  upon  an  estate  of  which  it  has  jurisdiction, 
allowing  claims,  and  establishing  and  foreclosing  liens  against  the  prop- 
erty of  such  estate,  and  ordering  the  same  to  be  sold  in  satisfaction 
thereof,  are  final  judgments,  not  subject  to  collateral  attack  by  the  heirs 
or  distributees  of  the  estate.  Rev.  Stats.,  arts.  2825,  2091,  2121,  2255, 
2078,  2079,  2080,  2081,  2082,  2083;  Withers  v.  Patterson,  27  Texas, 
471;  Cooper  v.  Laughlin,  75  Texas,  524;  Williams  v.  Robinson,  63 
Texas,  650;  Moore  v.  Moore,  59  Texas,  54;  Willis  v.  Smith,  65  Texas, 
656;  Mortgage  Co.  v.  Jackman,  77  Texas, 


FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  two  tracts  of  land,  one  being  lot  number  16,  and  the  other  a  tract 
of  53%  acres  of  land  in  the  town  of  Del  Rio,  instituted  by  Edward  V. 
Dignowity,  Anthony  P.  Dignowity,  John  H.  Dignowity  and  Florence 
Jane  Dignowity,  the  latter  being  a  minor  and  suing  through  her  next 
friend,  E.  L.  Dignowity.  The  district  judge  instructed  the  jury  to 
return  a  verdict  for  appellee,  which  was  accordingly  done  and  judgment 
rendered  thereon. 

The  two  tracts  were  the  separate  estate  of  Mrs.  Judith  A.  Dignowity, 
who  was  the  wife  of  E.  L.  Dignowity,  and  the  mother  of  the  other  plain- 
tiffs. She  died  on  June  30,  1893.  On  December  3,  1884,  she  and  her 
husband  executed  a  deed  of  trust  on  the  two  tracts  of  land,  to  Moses 
Baumblatt,  as  trustee  to  secure  Goldf  rank,  Frank  &  Co.,  in  the  payment 
of  a  debt  of  $1,400.  After  her  death  her  estate  was  administered,  and 
the  claim  of  Goldfrank,  Frank  &  Co.  was  allowed  by  the  administrator 
and  approved  by  the  Probate  Court,  and  the  land  sold  by  order  of  the 
court  to  satisfy  the  claim  and  was  bought  in  by  defendant  in  error. 

There  was  testimony  tending  to  show  that  the  53%  acres  of  land 
was  in  the  town  of  Del  Rio,  which  was  unincorporated,  and  that  E.  L. 
Dignowity  with  his  family  was  residing  on  it  at  the  time  that  the  deed 
of  trust  was  executed.  A.  F.  Dignowity  swore  that  he  was  a  surveyor 
and  had  made  a  map  of  Del  Rio  for  an  irrigation  company  in  January, 
1885,  and  further  testified:  "This  map  I  consider  as  comprising  the 
town  of  Del  Rio  and  that  the  same  extends,  as  shown  by  the  map,  to 
the  Rio  Grande  River  and  up  and  down  the  same,  as  shown  by,  the  map. 
Del  Rio  is  not  incorporated  and  never  was,  and  there  is  no  map  of  the 
same  other  than  this  map.  Property  has  always  been  sold  by  this  map 
and  the  DeMontel  map,  as  above  stated,  ever  since  1871.  There  is  no 
strictly  official  boundary  line  of  the  city  of  Del  Rio,  as  it  extends  from 
time  to  time,  except  on  the  south  and  west  parts  where  it  fronts  on  the 
Rio  Grande  River;  that  portion  of  the  boundary  has  always  been  the 
same.    There  are  streets  leading  from  the  main  or  business  part  of  the 
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city  to  the  Rio  Grande  River,  as  shown  on  the  map  named,  and  all  of 
which,  as  can  be  seen  by  reference  to  the  same,  are  of  the  same  width 
and  some  much  traveled.  Another  street  connects  each  and  all  these 
three  streets  near  the  Rio  Grande  River,  and  is  called  "Rio  Grande 
Street/^  The  map  shows  that  the  63%  acres  of  land  is  included  in  the 
land  the  witness  described  on  the  bank  of  the  Rio  Grande/'  Edward  L. 
Dignowity  testified :  "According  to  my  knowledge,  I  was  living  on  the 
63%  acre  tract  of  land  at  the  time  the  deed  of  trust  to  Goldfrank, 
Prank  &  Co.,  on  said  tract  of  lot  16,  was  executed  by  me.  .  .  . 
Lot  16  was  situated  in  the  town  of  Del  Rio  at  the  time  I  signed  the 
deed  of  trust  and  also  considered  that  the  63%  acre  tract  was  situated 
in  the  town  of  Del  Rio.  The  town  of  Del  Rio  at  that  time  had  a 
population  of  about  1,600  or  2,000  people,  including  Mexicans.^' 

If  E.  L.  Dignowity  and  his  family  lived  on  the  63%  acre  tract  of 
land,  using  it  as  a  homestead  at  the  time  the  deed  of  trust  was  executed, 
and  it  was  not  in  the  town,  the  deed  of  trust  was  void  so  far 
as  that  trust  was  concerned.  But  if  the  63%  acre  tract  was  in 
the  town  of  Del  Rio,  and  both  it  and  lot  16  were  being  used  for 
homestead  purposes,  then  the  deed  of  trust  was  utterly  void  as  to  both 
tracts  of  land.  If  the  homestead  had  been  established  on  the  63% 
acre  tract  when  the  deed  of  trust  was  executed  and  it  was  a  rural  home- 
stead, then  no  siibsequent  abandonment  of  it  would  give  vitality  to  an 
instrument  that  was  utterly  invalid.  (Inge  v.  Cain,  66  Texas,  76; 
Hays  V.  Hays,  66  Texas,  606;  Glasscock  v.  Stringer,  32  S.  W.  Rep., 
920;  Caywood  v.  Henderson,  44  S.  W.  Rep.,  927;  Letzerich  v.  Lidiak, 
31  Texas  Civ.  App.,  120.) 

Whether  the  63%  acres  of  land,  together  with  lot  16,  constituted 
an  urban  homestead,  or  alone  constituted  a  rural  homestead,  were 
questions  of  fact  to  be  determined  by  a  jury  and  the  trial  court  erred 
in  directing  the  jury  to  return  a  verdict  for  appellee.  As  said  in  the 
case  of  Roberts  v.  Cawthon,  26  Texas  Civ.  App.,  477,  "It  is  well 
settled  in  this  State  that  one  can  not  have  an  urban  and  a  rural 
homestead  at  the  same  time;  and  therefore  if  there  is  testimony  tend- 
ing to  show  that  the  plaintiffs'  residence  was  in  fact  urban,  the  court 
erred  in  not  submitting  that  issue  to  the  jury.  Whether'  or  not  a 
given  piece  of  property  is  rural  or  urban,  is  a  question  of  fact  to  be 
determined  upon  a  consideration  of  all  the  testimony,  unless  the  un- 
disputed evidence  shows  that  it  is  one  or  the  other.  (Wilder  v.  Mc- 
Connell,   91   Texas,   600.)" 

If  it  be  determined  from  the  evidence  that  the  63%  acres  of  land 
was  without  the  limits  of  Del  Rio,  and  that  lot  16  was  within  the  limits 
of  Del  Rio,  at  the  time  the  deed  of  trust  was  executed,  and  that  the 
63%  acres  of  land  was  the  homestead  of  E.  L.  Dignowity  and  family 
at  that  time,  then  the  deed  of  trust  was  valid  so  far  as  the  town  lot 
was  concerned  and  it  could  be  properly  subjected  to  the  lien  evidenced 
thereby.  If,  however,  the  deed  of  trust  was  executed  after  E.  L. 
Dignowity  had  moved  from  the  63%  acre  tract,  with  the  intent  to 
abandon  it  as  a  homestead,  and  the  same  was  without  the  city  limits, 
and  before  any  homestead  rights  had  been  acquired  in  lot  16,  then 
both  tracts  of  land  might  be  subject  to  the  lien.  If,  however,  as 
above  stated,  both  tracts  of  land  were  in  the  town  of  Del  Rio  and  they 


366  Texas  Civil  Appeals  Reports,  Vol.  38.        [February. 

were  being  used  as  a  homestead,  no  temporary  -abandonment  would 
affect  the  homestead  right,  and  neither  of  the  tracts  was  subject  to 
the  lien.  If  at  the  time  the  deed  of  trust  was  executed,  the  53%' 
acre  tract  was  the  rural  homestead  of  Dignowity  and  family,  but  he 
afterwards  abandoned  it  and  settled  on  lot  16,  and  made  it  his  urban 
homestead,  the  latter  tract  would  be  subject  to  the  lien  of  the  deed  of 
trust,  and  the  53%  acre  tract  was  not  bound,  but  being  a  part  of 
the  estate  of  Mrs.  Dignowity,  on  her  death,  became  an  asset  of  her 
estate  and  subject  to  legally  established  claims  against  her  estate. 

If  the  53%  acre  tract  was  not  subject  to  the  lien  of  the  deed  of 
trust,  but  had,  after  the  execution  thereof,  lost  its  homestead  character 
and  become  a  part  of  the  assets  of  the  estate  of  Mrs.  Dignowity,  and 
subject  to  a  lien  for  all  properly  probated  claims  against  her  estate, 
the  orders  of  the  County  Court  in  probating  claims  and  for  the  sale 
of  the  land  could  not  be  attacked  in  a  collateral  proceeding,  but  would 
be  binding  upon  the  heirs  of  Mrs.  Dignowity. 

If  the  land  in  controversy  was  the  homestead  of  appellant,  it  was  not 
subject  to  administration  and  any  attempt,  on  the  part  of  the  County 
Court,  to  subject  it  to  administration  was  null  and  void.  (Childers 
V.  Henderson,  76  Texas,  664.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Abilene  Cotton  Oil  Company  v.  Texas  &  Pacific  Railway 

Company. 

Decided  February  25,  1905.     . 

1. — ^Intentate  Shipment — Railroads — Common  Law — Unreasonable  Chargr®. 

In  a  state  where  the  common  law  prevails,  a  recovery  may  be  had  in  a 
State  Court  against  a  railroad  company  for  unreasonable  freight  charges  ex- 
acted, although  the  shipment  involv^  was  an  interstate  one. 


-Interstate  Commerce  Act — Federal  Jurisdiction. 
While  a  suit  to  enforce  a  right  given  by  the  Interstate  Commerce  Act  wooM 
have  to  be  brought  in  a  Federal  Court,  that  Act  does  not  impair  or  alPfUjfe 
either  the  right  or  the  remedies  theretofore  existing,  one  of  which  waft  iht  right 
to  have  redressed  in  a  proper  court  the  wrong  of  an  unjust  exactioa  on  the  part 
of  a  common  carrier. 

Appeal  from  the  District  Court  of  Tayler.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

Hardwicke  &  HardwicJce,  for  apprfkmt. — 1.  The  court  erred  in  hold- 
ing that  it  was  without  jurisdiction  to  declare  the  67  cent  rate  illegal, 
on  the  ground  that  the  interstate  commerce  law  applied.  Brown  on 
Jurisdiction,  sec.  50;  Ben  t.  Hayden,  3  Mass.,  24;  Lawrence  v.  Smith, 
5  Mass.,  362. 

2.  The  common  law  liability  of  common  carriers  engaged  even  in 
interstate  commerce  prohibited  unreasonable  rates,  unjust  rates  and 
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discriminative  rates,  and  a  carrier  violating  these  obligations  could  be 
held  responsible  in  common  law  action  in  any  court  of  general  juris- 
diction,  and  this  being  an  action  on  the  common  law  liability  of  de- 
fendant the  trial  court  erred  in  its  judgment.  Houston  &  T.  C.  Ry. 
V.  Rust,  58  Texas,  98;  Western  Tin.  Tel.  Co..  v.  Call  Pub.  Co.,  181 
F.  S.,  92,  also  45  Law.  Ed.,  765;  Missouri  Pac.  Ry.  v.  United  States, 
189  TJ.  S.,  274,  dissenting  opinion  by  Justice  Brewer;  Murray  v.  Chi- 
cago &  N.  W.  Ry.,  62  Fed.  Rep.,  24;  Lowry  v.  Chicago,  B.  &  Q.  Co.,  46 
Fed.  Rep.,  83. 

3.  When  a  statute  gives  a  new  remedy  and  contains  no  negative 
express  or  implied,  of  the  old  remedy,  the  new  one  provided  is  cumu- 
lative, and  the  party  may  elect  between  the  two.  Interstate  Commerce 
Act,  sec.  22,  p.  3171  of  vol.  3,  U.  S.  Compiled  Statutes,  1901 ;  Missouri 
Pac.  Co.  V.  United  States,  189  U.  S.,  273,  also  47  Law  Ed.,  811  (dis- 
senting opinion  by  Justice  Brewer) ;  8  Am.  and  Eng.  Ency.  Ijaw,  493. 

T.  J.  Freman  and  J.  M.  Wagstaff,  for  appellee. — 1.  The  proof  in 
this  case  having  shown  that  the  rate  charged  by  appellee  was  the  rate 
established  in  compliance  with  the  Interstate  Commerce  Act,  the 
District  Court  did  not  have  jurisdiction  over  the  subject  matter  of 
the  suit  to  declare  this  rate  unreasonable  and  hence  the  court  did  not 
err  in  holding  that  it  had  no  jurisdiction.  Able  v.  Bloomfield,  6  Texas, 
264;  Snyder  v.  Wylie,  59  Texas,  448;  Watson  v.  Baker,  67  Texas, 
50;  Curtis  v.  Ford,  78  Texas,  269. 

CONNER,  Chief  Justice. — Adopting  the  construction  of  the  plead- 
ings evidently  given  them  in  the  briefs,  and  treating  it  as  presented, 
the  cape,  briefly  stated,  is  an  action  by  appellant  for  damages  for  a 
violation  of  an  alleged  common  law  right,  in  that  appellee  demanded 
and  coercively  collected  from  appellant,  freight  charges  in  excess  of  a 
reasonable  compensation  for  the  transportation  of  a  number  of  car- 
loads of  cotton  seed  from  the  town  of  Cottonport,  and  other  designated 
towns  in  the  State  of  Louisiana,  to  the  city  of  Abilene,  in  the  State  of 
Texas.  It  is  averred  that  the  rate  actually  demanded  and  received  by 
appellee  was  67  cents  for  each  one  hundred  pounds  of  cotton  seed 
transported,  which  rate  is  alleged  to  have  been  unreasonable,  unjust 
and  discriminative;  that  a  reasonable  charge  and  compensation  for  the 
service  performed  would  have  been  the  sum  of  the  local  rates,  as  estab- 
lished by  appellee,  from  the  several  towns  in  Louisiana  named  in  the 
petition  to  the  town  of  Alexandria,  also  in  Louisiana,  and  from  said 
Alexandria  to  said  city  of  Abilene.  The  difference  between  the  reason- 
able and  unreasonable  charges,  as  so  stated,  approximates  35  cents 
per  hundred  pounds  of  the  shipments  in  question,  and  aggregates  the 
sum  of  $1,951.83,  which  appellant  seeks  to  recover. 

Appellee,  in  addition  to  certain  exceptions  which  appear  to  have 
been  waived  by  a  failure  to  invoke  action  of  the  court  thereon,  pleaded 
the  general  denial,  and  specially  to  the  effect  that  the  shipment  in 
question  was  an  interstate  one,  and  that  the  rate  of  67  cents  per 
hundred  pounds  charged  was  in  accordance  with  the  classification  and 
schedule  of  rates  theretofore  duly  filed  in  behalf  of  appellee  with  the 
Interstate  Commerce  Commission  and  published  and  posted  as  required 
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by  the  Act  of  Congress  generally  known  as  the  Interstate  Commerce 
Act. 

A  jury  was  waived  and  the  trial  court  found  as  true,  among  other 
necessary  things  not  necessary  to  here  notice,  the  facts  as  alleged  by  the 
respective  parties  as  hereinbefore  generally  stated,  but  concluded  as 
a  matter  of  law  that  the  freight  rate  demanded  and  received  by  appellee 
was  the  only  lawful  rate  it  could  have  demanded  and  received  because 
of  the  fact  that  it  was  the  rate  fixed  on  the  commodity  in  question, 
between  the  named  points,  in  the  classification  and  lists  of  freight 
rates  that  had  theretofore  been  filed  by  appellee  with  the  Interstate 
Commerce  Commission  and  promulgated  as  alleged  by  appellee  in  its 
answer.  Judgment  was  accordingly  rendered  for  appellee,  and  hence 
this  appeal. 

Wo  have  stated  the  averments  and  facts  very  briefly,  but  we  think 
enough  has  been  stated  to  render  it  apparent  that  a  very  interesting 
and  important  question  has  been  presented.  That  appellee  is  a  common 
carrier  for  hire;  that  the  points  named  are  situated  on  its  line  of  rail- 
way, as  alleged ;  that  cotton  seed  in  quantity  as  alleged  was  transported 
as  charged;  and  that  a  freight  rate  of  67  cents  per  hundred  pounds 
was  coercively  demanded  and  received  by  appellee,  are  facts  undis- 
puted. Nor  has  appellee  by  any  cross  assignment  attacked  the  court's 
findings  of  fact  to  the  effect  that  the  rate  charged  was  and  is  inherently 
unreasonable,  unjust,  and  discriminative  to  the  extent  claimed  by  ap- 
pellant. So  that  we  are  relieved  from  a  consideration  of  the  diflSculties 
discussed  in  some  of  the  cases  in  ascertaining  the  fact  and  therefore 
now  have  squarely  before  us  the  question  whether,  in  a  State  Court, 
a  shipper  in  cases  of  interstate  carriage  can  by  the  principles  of  the 
common  law  be  accorded  relief  from  unjust  and  unreasonable  freight 
rates  exacted  from  him,  or  shall  relief  in  such  cases  be  denied  merely 
because  such  unreasonable  rate  has  been  filed  and  promulgated  by  the 
carrier  under  the  Interstate  Commerce  Act  ? 

In  undertaking  to  dispose  of  the  questions  presented  it  may  not  be 
inappropriate  to  premise  the  statement  that  an  unrestrained  right,  if 
any,  to  impose  freight  rates  by  common  carriers  engaged  in  interstate 
commerce  would  include  the  right  in  effect  to  altogether  deny  to  many 
citizens  of  the  United  States  and  territories  the  acquisition  and  use  of 
many  articles  of  commerce  that  in  the  development  of  the  present  age 
must  be  held  to  be  necessaries.  In  some  of  the  States  and  Territories 
there  are  comparatively  no  manufactories.  In  others  no  mines  of  coal, 
or  of  certain  kinds  of  ore,  or  useful  metals.  In  yet  others  *an  absence 
of  certain  agricultural  or  pastoral  products,  and  the  reciprocal  exchange 
of  these  and  other  necessaries  not  only  answers  the  actual  necessities 
of  the  citizens  in  all  parts  of  the  American  Union,  but  also  seems  es- 
sential to  the  proper  development  and  power  of  our  great  nation.  To 
deny  such  exchange  is  to  paralyze  industries  in  many  mining,  manu- 
facturing and  commercial  centers  and  to  unreasonably  retard  individual 
and  national  life.  There  seems,  therefore,  a  necessity  for  some  law  that 
may  be  applied  in  some  court  to  prevent  unreasonable  or  prohibitive 
freight  charges  by  ttiose  necessary  factors  of  modern  life — common 
carriers. 
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Pretermitting  for  the  moment  the  question  of  the  proper  court  in 
which  it  may  be  applied,  we  think  the  common  law  provides  a  remedy. 

In  this  State  it  is  declared  by  express  legislative  enactment  that 
the  common  law  of  England  (so  far  as  it  is  not  inconsistent  with  the 
Constitution  and  laws  of  this  State)  shall,  together  with  such  Consti- 
tution and  laws,  be  the  rule  of  decision,  and  shall  continue  in  force 
until  altered  or  repealed  by  the  Legislature.     (Rev.  Stats.,  art.  3558.) 

Mr.  Hutchinson,  in  his  work  on  carriers,  2d  edition,  section  447,  in 
discussing  the  amount  of  compensation  to  be  allowed  the  common 
carrier  for  the  transportation  of  goods  in  cases  where  the  rate  has  not 
been  fixed  by  statute,  by  established  usage,  nor  by  agreement  of  the 
parties,  says  that,  "The  carrier  will  be  entitled  to  demand  and  receive 
a  reasonable  compensation."  And  that,  "Further  than  that  his  charges 
shall  be  reasonable,  the  common  law  seems  to  have  put  no  restriction 
upon  the  carrier  in  respect  to  his  demand  for  compensation."  The 
Supreme  Court  of  the  United  States,  in  Interstate  Commerce  Com- 
mission V.  N.  0.  &  T.  P.  Ry.  Co.,  167  TT.  S.,  502,  42  Law  Ed.,  254, 
in  speaking  of  freight  charges  by  common  carriers,  makes  use  of  the 
following  terms:  "For  more  than  a  hundred  years  it  has  been  the 
affirmative  duty  of  the  courts  to  execute  and  enforce  the  common  law 
requirements  that  all  charges  shall  be  reasonable  and  just."  And  in 
the  case  of  Western  Union  Telegraph  Company  v.  Call  Publishing 
Company,  181  U.  S.,  L.  Ed.,  bk.  45,  page  765,  the  same  great  court, 
in  speaking  of  the  common  law,  and  in  answering  the  contention  that 
there  was  no  common  law  that  could  be  applied  in  the  case  before  the 
court,  say:  "Can  it  be  that  the  great  multitude  of  interstate  com- 
mercial transactions  are  freed  from  the  burdens  created  by  the  common 
law,  as  so  defined,  and  are  subject  to  no  rule  except  that  to  be  found 
in  the  statutes  of  Congress?  We  are  clearly  of  opinion  that  this  can 
not  be  so,  and  that  the  principles  of  common  law  are  operative  upon 
all  interstate  commercial  transactions,  except  so  far  as  they  are  modi- 
fied by  congressional  enactment."  See,  also,  Tift  v.  Southern  Railway 
Company,  123  Fed.  Rep.,  790.  The  foregoing  citations,  it  seems  to 
us,  authorize  the  conclusion  that  the  appellee  in  demanding  and  re- 
ceiving the  excessive  freight  rate,  as  found  by  the  court,  violated  a 
common  law  right  of  the  appellant  in  this  case. 

There  yet  remains  for  determination,  however,  the  right,  if  any,  of 
a  State  Court  to  apply  the  principles  of  the  common  law,  and  the 
effect  of  the  Act  of  Congress  invoked  by  appellee.  In  the  case  of 
Swift  V.  Philadelphia  &  R.  Ry.  Co.,  58  Fed.  Rep.,  858,  it  is  held,  in  an 
opinion  of  the  Circuit  Court  for  the  Northern  District  of  Illinois, 
by  Grosscup,  district  judge,  to  the  effect,  (1)  that  the  common  law 
rule  forbidding  common  carriers  from  exacting  unreasonable  charge 
does  not  apply  to  interstate  commerce,  even  when  the  contract  of 
carriage  is  made  in  a  State  where  that  rule  prevails,  for  the  reason  that 
such  commerce  is  governed  solely  by  the  law  of  the  United  States, 
and  the  United  States  have  never  adopted  the  common  law;  and  (2) 
that  the  right  to  question  the  reasonableness  of  an  interstate  commerce 
rate  is  a  matter  of  primary,  as  well  as  of  exclusive,  jurisdiction  in  the 
Federal  Courts. 

Vol.  XXXVIII.  Civil— 24. 
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In  a  later  case,  however,  the  case  of  Murray  v.  Chicago  &  N.  W. 
Ry.  Co.,  62  Fed.  Rep.,  24,  the  Circuit  Court  for  the  Northern  District 
of  Iowa,  in  an  opinion  by  Shiras,  judge,  differs  from  the  opinion  in 
the  Swift  case  in  both  particulars.  The  latter  court,  in  the  more 
recent  case  of  Van  Patten  v.  Railway  Co.,  74  Fed.  Rep.,  981,  holds 
that  actions  for  damages  brought  under  the  provisions  of  the  interstate 
commerce  act  are  within  the  exclusive  jurisdiction  of  the  Federal 
Courts.  Other  cases  of  like  tenor  might  be  cited.  But  in  the  case  of 
the  Western  Union  Telegraph  Company  v.  Call  Publishing  Company, 
supra,  the  Supreme  Court  of  the  United  States,  not  only  recognized 
the  common  law  as  providing  a  remedy  against  unreasonable  rates 
in  interstate  commerce  cases,  but  also,  in  the  absence  of  congressional 
restriction,  the  right  of  a  State  Court  to  apply  the  remedy.  In  that 
case,  as  appears  from  its  report,  suit  was  instituted  in  a  State  Court 
in  the  State  of  Nebraska  by  the  Call  Publishing  Company  for  the 
recovery  of  unjust  and  discriminative  charges  made  by  the  Western 
Union  Telegraph  Company  f6r  the  transmission  over  its  lines  of  the 
associated  press  dispatches.  The  plaintiff  in  the  suit  recovered  judg- 
ment which  was  affirmed  by  the  Supreme  Court  of  Nebraska.  On 
writ  of  error  to  the  Supreme  Court  of  the  United  States  the  contention 
of  the  telegraph  company  is  thus  stated:  "The  contention  of  the  tele- 
graph company  is  substantially  that  the  services  which  it  rendered  to 
the  publishing  company  were  a  matter  of  interstate  commerce;  that 
Congress  has  a  sole  jurisdiction  over  such  matters,  and  can  alone  pre- 
scribe rules  and  regulations  therefor;  that  it  had  not  at  the  time  these 
services  were  rendered  prescribed  any  regulations  concerning  them; 
that  there  is  no  national  common  law,  and  that  whatever  may  be  the 
statute  or  common  law  of  Nebraska  is  wholly  immaterial;  and  that 
therefore,  there  being  no  controlling  statute  or  common  law,  the  State 
Court  erred  in  holding  the  telegraph  company  liable  for  any  discrim- 
ination in  its  charges  between  the  plaintiff  and  the  Journal  Company. 
In  the  brief  of  counsel  it  is  said :  'The  contention  was  consistently  and 
continuously  made  upon  the  trial  by  the  telegraph  company,  that  as 
to  the  State  law  it  could  not  apply  for  the  reasons  already  given,  and 
that,  in  the  absence  of  a  statute  by  Congress  declaring  a  rule  as  to 
interstate  traffic  by  the  telegraph  company,  such  as  was  appealed  to  by 
the  publishing  company,  there  was  no  law  upon  the  subject.'  *' 

These  contentions  were  overruled,  notwithstanding  the  fact  that  the 
service  of  the  telegraph  company  was  treated  as  a  subject  of  inter- 
state commerce,  and  the  judgments  of  the  Nebraska  courts  affirmed. 
This  case  would  seem  to  be  undoubtedly  authority  for  maintaining 
the  right  of  the  State  Courts,  in  the  absence  of  congressional  action,  to 
dispose  of  the  issue  of  an  inherently  unreasonable  rate  under  the 
common  law.''  And  this  right  has  not,  in  our  judgment,  been  taken 
away  by  the  Interstate  Commerce  Act  applying  to  the  carriers  therein 
specified.  It  is  true  that  the  Act  (U.  S.  Compiled  Statutes,  vol.  3, 
page  3154),  in  its  first  and  second  sections  declares  that  all  charges 
for  any  service  rendered  or  to  be  rendered  by  carriers  subject  to  the 
provisions  of  the  Act  in  the  transportation  of  passengers  or  property 
shall  be  reasonable  and  just,  and  that  unjust  and  unreasonable  charges 
for  such  services,  and  discriminations  between  persons  and  places  are 
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unlawful.  In  the  eighth  section,  any  person  injured  in  consequence 
of  a  violation  of  any  one  or  more  of  the  provisions  of  the  Act  is  given 
the  right  to  recover  the  damages  sustained,  "together  with  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of 
recovery,''  and  in  the  ninth  section,  jurisdiction  is  given  the  District 
and  Circuit  Courts  of  the  United  States  of  competent  jurisdiction  to 
try  suits  for  the  recovery  of  the  damages  and  attorney's  fee  provided 
for  in  the  eighth  section^  But  in  the  twenty-second  section  of  the  Act 
we  find  this  language:  "...  and  nothing  in  this  Act  contained 
shall  in  any  way  abridge  or  alter  the  remedies  now  existing  at  common 
law  or  by  statute,  but  the  provisions  of  this  Act  are  in  addition  to 
such  remedies." 

It  is  difficult  to  imagine  terms  more  clearly  evincing  the  purpose  of 
Congress  to  leave  the  people  of  the  United  States  in  the  full  and  un- 
disturbed possession  of  all  remedies  theretofore  existing  for  injuries 
such  as  are  involved  in  this  case.  The  term  "remedies,"  as  here  used, 
ought  not,  we  think,  be  used  in  any  restricted  sense.  The  Standard 
Dictionary  defines  remedy  as,  among  other  things,  "A  legal  mode  for 
enforcing  a  right  or  redressing  or  preventing  a  wrong."  Anderson's 
Dictionary  of  the  Law  defines  the  term  as,  "A  mode  prescribed  by  law 
to  enforce  a  duty  or  redress  a  wrong."  These  definitions  seem  certainly 
broad  enough  to  include  the  necessary  courts  or  tribunals.  How  can 
there  be  a  remedy  for  a  wrong  without  a  tribunal  having  power  to 
determine  the  fact  and  accord  and  enforce  relief  ?  It  may  well  be  held, 
as  was  properly  done  in  some  or  all  of  the  cases  cited,  that  for  a 
recovery  for  the  invasion  of  a  right  created  by  the  Act,  and  not  there- 
tofore existing,  or  for  the  recovery  of  the  "damages  and  attorney's 
fee"  provided  for  in  -the  Act,  resort  must  be  had  to  the  particular 
federal  tribunal  herein  specified.  But  that  is  not  this  case.  Appellant 
alleges  facts  showing  a  common  law  right  of  action — one  existing  at 
the  time  of  and  prior  to  the  passage  of  Sie  Interstate  Commerce  Act — 
and  makes  no  prayer  for  "damages  and  attorney's  fee."  On  the  con- 
trary, as  we  construe  this  case,  it  is  one  where  a  common  carrier,  in 
violation  of  the  common  law,  has  charged  and  collected  from  a  shipper 
a  freight  rate  inherently  exorbitant  and  unreasonable.  So  treated,  we 
think  the  court  below  had  the  power  to  try  this  suit. 

As  opposed  to  this  view  appellee  cites,  together  with  others  that  we 
think  easily  distinguishable,  the  cases  of  Gulf,  Colorado  &  Santa  Pe 
Railway  Company  v.  Moore,  98  Texas,  302,  83  S.  W.  Rep.,  362,  and  Van 
Patten  v.  Railway  Co.,  81  Fed.  Rep.,  645.  If  by  proper  construction 
the  Van  Patten  case  is  adverse  to  our  conclusion,  we  are  not  inclined 
to  follow  it,  and  we  think  it  clear  that  the  case  cited  from  our  own 
Supreme  Court  is  not  in  point.  In  the  case  of  Railway  Company  v. 
Moore,  damages  were  sought  by  an  interstate  passenger  because  of  a 
refusal  of  the  railway  company  to  stop  one  of  its  trains  at  a  station 
in  Texas,  for  which  his  ticket  called.  The  facts  showed  that  the  train 
was  a  through  one,  which  in  accord  with  rules  of  the  railway  company 
theretofore  prescribed,  did  not  stop  at  the  station  named,  and  a  suffici- 
ent number  of  later  trains  for  the  traveling  public  were  operated  and 
regularly  stopped  thereat.  Such  reasonable  regulations  are  not  for- 
bidden by  the  common  law,  but  on  the  contrary,  have  often  been  up- 
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held  by  the  courts.  Railway  Co.  v.  People  of  Illinois,  177  U.  S., 
514,  L.  Ed.,  bk.  44,  868.  It  seems  evident  therefore  from  the  facts 
stated  that  the  judgment  in  the  passenger's  favor  could  only  be  upheld 
by  an  application  of  the  rule  against  discrimination  provided  in  the 
Interstate  Commerce  Act,  which  the  court  held  was  enforceable  alone 
by  the  Federal  Courts,  but  was  careful  to  say:  "Prom  what  has  been 
said,  it  is  apparent  that  plaintiff's  recovery,  as  had  in  the  trial  court, 
is  founded  on  a  supposed  violation  of  the  ^Interstate  Commerce  Act,' 
and  not  upon  the  common  law  or  any  other  law  of  this  State,  and  the 
case  necessarily  involves  the  question  whether  or  not  the  statute  gives 
such  a  remedy  as  this  for  its  violation.''  (11  Texas  Court  Reporter, 
425.)  It  is  also  worthy  of  notice  that  the  case  was  reversed  rather 
than  dismissed  on  the  ground  that  "there  were  allegations  and  proof 
tending  to  show  a  cause  of  action  upon  a  different  theory,  viz:  that 
when  the  ticket  was  purchased  by  plaintiff  (in  the  Indian  Territory) 
there  was  an  express  agreement  between  him  and  the  defendant's 
agent  that  he  might  travel"  on  the  train  upon  which  he  took  passage, 
and  stop  at  the  station  named. 

We  will  add  in  concluding,  that  while  the  Act  of  Congress  neither 
provides  within  itself  any  schedule  or  rates  for  the  transportation  of 
interstate  commerce,  if  indeed  it  could  have  done  so,  nor  gives  the 
commission  created  by  the  Act  such  power,  it  is  nevertheless  remedial 
in  character,  entitled  to  a  liberal  construction  in  the  interest  of  the 
multitudes  of  shippers  in  the  country,  and  we  feel  unwilling  to  construe 
the  Act  as  evincing  a  purpose  on  the  part  of  Congress  to  in  any  manner 
or  degree  impair  or  abridge  either  the  right  or  the  remedies,  inade- 
quate though  they  may  be,  theretofore  existing,  one  of  which  undoubtedly 
was  in  a  proper  court  to '  redress  the  wrong  of  an  unjust  exaction. 
We  think  a  contrary  purpose  is  most  plainly  expressed  in  the  quotation 
made  from  the  twenty-second  section. 

It  must  follow  that  upon  the  facts  found  the  judgment  should  have 
been  for  appellant.  We  therefore  adopt  the  trial  court's  findings 
of  fact,  and,  applying  thereto  the  principles  of  law  we  have  deduced, 
reverse  the  judgment  and  here  render  judgment  in  appellant's  favor 
for  the  said  sum  of  $1,951.83,  excessive  freights  charged,  together  with 
interest  thereon  at  the  legal  rate  from  the  date  of  its  payment  to 
appellee,  to  wit,  October  7,  1901,  and  all  costs  of  suit. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Button  &  Rutherford  v.  Wright  &  Vaughn. 

Decided  February  25,  1005. 

1.— Adminifltrator'i  Deed— Reoitali. 

An  administrator's  deed,  made  under  order  of  the  court,  .is,  by  the  statute, 
prima  facie  evidence  that  all  requirements  of  the  law  have  been  complied  with 
in  obtaining  it.     Rev.  Stats.,  arts.  2152,  2153. 

S. — Same — ^Ancient  Instrnment. 

Such  a  deed,  when  more  than  thirty  years  old,  proves  itself  and  the  recitals 
contained  therein. 
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S. — Same — ^Pretunptiont— Eyidenoe. 

Evidence  held  insufficient  to  rebut  the  presumption  that  the  Probate  Ck>urt 
had  sufficient  evidence  before  it  to  warrant  its  rendition  of  a  judgment  directing 
an  administrator  to  execute  a  deed  in  pursuance  of  a  bond  for  title  made  by  his 
decedent. 

4. — County  Court — ^Prebate  Juriidiotion — Collateral  Attack. 

The  County  Court  sitting  in  probate  is  a  court  of  general  jurisdiction 
within  the  limits  prescribed  by  law,  and  its  judgments  in  probate  matters  im- 
port absolute  verity  on  collateral  attack  unless  they  show  want  of  jurisdiction  on 
their  face. 

y — ^Partition — ^Hotioe— Estoppel. 

Where  a  trustee  invested  with  the  legal  title  executed  deeds  in  severalty  to 
the  beneficiaries,  thereby  partitioning  the  land  among  them,  and  they  acquiesced 
therein  and  took  possession  of  the  portions  so  allotted  them,  one  who,  after  the 
record  of  such  deeds,  purchased  the  interest  of  one  of  the  beneficiaries,  took 
with  notice,  and  through  the  estoppel  of  his  grantor,  was  bound  by  the  partition 
so  made. 

Appeal  from  the  District  Court  of  Franklin.  Tried  below  before 
Hon.  P.  A.  Turner. 

Chas.  8.  Todd,  for  appellants. — 1.  The  bond  for  title  not  haying 
been  first  produced  and  introduced  in  evidence,  the  administrator's 
deed  of  itself  and  without  said  bond,  and  without  ftther  evidence  of  any 
kind  as  to  the  contents  and  substance  of  the  proceedings  had  and  judg- 
ment rendered  in  the  County  Court  of  Titus  County,  Texas,  failed  to 
show  jurisdiction  in  said  County  Court  to  order  said  deed  to  be  made 
as  made,  and  fails  to  show  that  said  court  ever  did  order  said  deed 
to  be  made  as  made,  or  otherwise  then  in  strict  conformity  to  and 
performance  of  the  bond  for  title. 

2.  If  the  administrator's  deed  was  admissible  and  passed  any  title 
it  must  have  been  construed  to  have  passed  the  paramount  title  to  the 
beneficiaries  named  in  the  bond,  to  wit:  Theophilus,  Geo.  T.,  William 
and  Ancie  D.  Bowman,  as  M.  M.  Bowman  was  but  a  naked  trustee. 
Withers  v.  Patterson,  27  Texas,  496-501 ;  Smith  v.  Brown,  66  Texas, 
544;  Fowler  y.  Simpson,  79  Texas,  617;  2  Pom.  Eq.  Juris.,  sec.  1062; 
2  Wash.  Beal  Prop.,  488,  490;  1  Perry  on  Trusts,  sec.  433;  2  Perry 
on  Trusts,  sec.  520,  521. 

3.  A  partition,  wherein  one  of  the  distributees  has  no  title  or  in- 
terest is  void.  A  valid  partition  can  not  be  made  unless  all  the  joint- 
owners  are  parties  and  bound  by  it.  Davis  v.  Agnew,  67  Texas,  213; 
Arnold  V.  Cauble,  49  Texas,  530;  Preem.  Coten.  and  Part.,  sec.  463; 
2  Buck.  Texas  Dig,  pp.  318,  319. 

4.  It  might  be  conceded  that  if  the  bond  was  not  produced  or  had 
been  destroyed  and  evidence  of  its  contents  could  not  be  produced, 
the  presumption  would  arise  that  the  deed  was  in  accord  with  it;  but 
this  presumption  is  overthrown  when  the  bond,  itself  a  part  of  the 
County  Court  record,  is  produced  and  the  two  instruments  are  mani- 
festly fatally  variant.  In  such  case  which  should  control?  Unques- 
tionably the  bond,  which  is  prior  in  time  and  vested  the  paramount 
title  in  the  named  beneficiaries  to  the  exclusion  of  all  others.  Withers 
V.  Patterson,  27  Texas,   496;   Fowler  v.   Simpson,   79   Texas,   617; 
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Moore  v.  Waco,  85  Texas,  211;  Smith  v.  Brown,  66  Texas,  544;  2 
Perry  on  Trusts,  sec.  520. 

5.  In  the  absence  of  proof  to  the  contrary,  but  not  against  proof, 
acts  of  the  County  Court  are  presumed  to  be  within  its  authority. 
Guilford  v.  Love,  49  Texas,  741;  Martin  v.  Robinson,  61  Texas,  368; 
Glasgow  V.  McKinnon,  79  Texas,  118;  Fowler  v.  Simpson,  79  Texas, 
617;  Dickson  v.  Moore,  9  Civ.  App.,  519,  30  S.  W.  Rep.,  79;  Halsey 
V.  Jones,  25  S.  W.  Rep.,  699. 

Olass,  Estes  &  King  and  R.  T,  Wilkinson,  for  appellees. — 1.  The 
deed  from  the  administrator  was  properly  admitted  in  evidence  by  the 
trial  court,  and  the  recitals  therein  were  sufficient  to  prove  the  pro- 
ceedings had  in  the  County  Court.  Rev.  Stats.,  arts.  2161-2163; 
Shannon  v.  Taylor,  16  Texas,  413 ;  Owen  v.  Shaw,  20  Texas,  82 ;  Guil- 
ford V.  Love,  49  Texas,  717;  White  v.  Jones,  67  Texas,  638;  Heath  v. 
Garrett,  50  Texas,  268;  Johnson  v.  Wilcox,  53  Texas,  421;  Tom  v. 
Sayers,  64  Texas,  343;  Bowles  v.  Beal,  60  Texas,  325. 

2.  The  deed  of  partition,  made  by  M.  M.  Bowman  among  his  children, 
having  been  agreed  to  by  them,  was  valid,  and  the  court  did  not  err 
in  admitting  the  same  in  evidence.  Shannon  v.  Taylor,  16  Texas,  413 ; 
Owen  V.  Shaw,  20  Texas,  82;  Guilford  v.  Love,  49  Texas,  717;  Barber 
v.  Pittsburg  Railway,  166  U.  S.,  83;  Bowles  v.  Beal,  60  Texas,  324, 
and  cases  therein  cited. 

3.  The  court  did  not  err  in  rendering  judgment  for  appellees  for 
the  entire  267  acres  of  land  sued  for.  Appellees  showed  title  to  the 
land,  and  the  proof  showed  that  appellants  were  not  entitled  to  any 
part  of  same.  Rev.  Stats.,  arts.  2151-2153;  Aycock  v.  Kimbrough,  71 
Texas,  333;  Johnson  v.  Johnson,  65  Texas,  89;  Anderson  v.  Sullivan, 
91  Texas,  502. 

RAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
to  267  acres  of  land  brought  by  appellees  against  the  appellants.  On 
trial  before  the  court,  without  a  jury,  judgment  was  rendered  for  ap- 
pellees, and  appellants  appeal. 

The  evidence  shows  that  M.  M.  Bowman,  in  November,  1868,  filed 
an  application  in  the  County  Court  of  Titus  County,  Texas,  where  the 
administration  of  the  estate  of  George  B.  Clifton,  deceased,  was  pend- 
ing, against  H.  L.  Cherry,  administrator  of  said  estate,  for  a  specific 
performance  of  a  bond  for  title,  executed  by  George  B.  Clifton  on  the 
23d  of  April,  1862,  obligating  himself  to  convey  the  land  in  contro- 
versy and  other  lands  to  M.  M.  Bowman  in  trust  for  the  heirs  of  M.  M. 
and"  Mary  J.  Bowman,  who  were  Sarah  Prances  (afterwards  Sarah 
Frances  Lynch),  Mary  J.  (afterwards  Mary  J.  Lynch),  Theophilus, 
George  Taylor,  William  and  Ancie  D.  Bowman.  Ancie  D.  died  in 
1865,  without  issue. 

On  December  28,  1868,  the  said  County  Court  of  Titus  County, 
at  a  regular  term  held  for  probate  business,  upon  a  full  hearing  of  the 
cause,  decreed  that  the  said  administrator  make  deed  and  title  to  the 
land  described.  On  June  10,  1873,  H.  L.  Cherrry,  administrator  of 
the  estate  of  said  Clifton,  made  deed  in  accordance  with  said  judgment 
to  M.  M.  Bowman  for  the  use  and  benefit  of  the  heirs  of  M.  M.  and 
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Mary  J.  Bowman.  Said  deed  recites  the  filing  of  the  application,  the 
making  of  the  bond  by  said  Clifton  during  his  lifetime,  the  judg- 
ment of  the  court,  describes  the  land,  and  states  that  it,  the  deed, 
was  made  in  pursuance  of  said  judgment.  ITie  land  embraced  by  the 
judgment  and  administrators  deed  was  640  acres  patented  to  George 
B.  Clifton,  assignee  of  the  B.  B.  B.  and  C.  Ey.  Co.,  and  two  other  tracts 
containing  587  and  320  acres  each,  which  constituted  a  part  of  the 
George  B.  Clifton  estate. 

On  January  25,  1872,  William  Bowman  deeded  to  J.  M.  Taliaferro 
an  undivided  one-fifth  interest  in  640  acres  of  the  Clifton  survey,  less 
20  acres  sold  to  Hunt. 

On  April  18,  1874,  M.  M.  Bowman  made  a  deed  partitioning  the 
land  between  the  said  parties,  all  of  them,  including  Taliaferro,  agree- 
ing to  said  partition,  except  Theophilus,  whose  whereabouts  were  un- 
known. His  son,  after  reaching  majority,  sold  Theophilus'  interest, 
and  said  heirs  and  said  Taliaferro  have  recognized  and  acquiesced  in 
said  partition  ever  since.  In  the  said  partition  the  267  acres,  which 
were  taken  off  of  the  west  of  the  640-acre  survey,  fell  to  Mrs.  Lynch, 
and  the  appellees  hold  her  title.  One  hundred  and  eight  acres  in  the 
southeast  comer  of  said  640  acres  were  set  aside  to  Taliaferro  (the 
William  Bowman  interest),  who  took  possession  of  same.  The  said 
108  acres  is  not  embraced  in  the  267  acres  in  controversy.  On  March 
25,  1893,  Taliaferro  conveyed  to  W.  A.  Pogue  a  one-fifth  interest  in 
the  640  acres  survey.     Appellants  hold  under  this  title. 

The  partition  deed  was  recorded  long  before  appellants  purchased 
any  interest  in  the  land.  Appellants  were  charged  with  notice  of  the 
partition  and  of  Taliaferro's  interest,  which  was  the  108  acres. 

Appellants  complain  of  the  action  of  the  court  in  admitting  in 
evidence  the  deed  from  H.  L.  Cherry,  administrator,  to  M.  M.  Bow- 
man, and  in  considering  and  basing  its  judgment  thereon,  because  the 
bond  for  title  on^  which  the  judgment  was  based  was  not  introduced, 
and  that  no  facts  were  alleged  or  proved  to  authorize  the  making  of  said 
deed,  and  that  the  court  had  no  jurisdiction  to  render  such  a  judgment, 
as  it  was  not  in  accord  with,  but  varied  from,  the  terms  of  the  bond  for 
title. 

That  the  court  had  jurisdiction  to  order  a  conveyance  in  accordance 
with  the  bond  for  title  as  executed  by  George  B.  Clifton,  the  appel- 
lants concede,  but  they  claim  that  the  bond  executed  by  Clifton  re- 
lated only  to  the  640  acres  in  the  Clifton  survey,  and  was  in  favor 
of  only  Theophilus,  George  I.,  William  and  Ancie  D.  Bowman,  while 
the  judgment  includes  two  other  tracts  of  land  and  includes  two  other 
heirs,  to  wit,  Sarah  Frances  and  Mary  J.,  who  were  also  heirs  of  M. 
M.  and  Mary  J.  Bowman.  The  administrator's  deed  was  over  thirty 
years  of  age,  and  the  archives  of  Titus  County  had  been  destroyed  by 
fire.  There  was  no  court  record  from  which  it  could  be  shown  upon 
what  evidence  the  court  acted  when  the  judgment  was  rendered. 

Our  statutes  provide  for  the  rendition  of  such  judgment.  Arts. 
2152  and  2153  provide  that  when  such  a  conveyance  is  made,  "It  shall 
recite  the  decrees  of  the  court  authorizing  it,  and  when  delivered  shall 
have  the  effect  to  vest  in  the  person  to  whom  made,  all  the  right 
and  title  which  the  testator  or  the  intestate  had  to  the  property  con- 
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veyed,  and  such  conveyance  shall  be  prima  facie  evidence  that  all  re- 
quirements of  the  law  have  been  complied  with  in  obtaining  the  same." 

Under  the  statute  the  administrator's  deed  was  prima  facie  evidence 
of  title  in  M.  M.  Bowman  as  trustee.  To  controvert  this,  appellants 
introduced  a  bond  for  title,  executed  by  George  B.  Clifton  to  M.  M. 
Bowman  as  trustee  for  the  benefit  of  Theophilus,  George  L,  William 
and  Ancie  D.  Bowman,  embracing  only  the  640  acres  survey,  which 
was  dated  April  23,  1862.  There  is  nothing  to  show  that  this  was  the 
bond  upon  which  the  court  based  its  judgment.  It  is  not  the  same 
bond,  if  the  recitals  in  the  judgment,  as  stated  by  the  administrator's 
deed,  are  true.  The  only  resemblance  is  the  date  of  the  bonds,  and 
being  signed  by  the  same  party,  and  this  is  not  sufficient  to  preclude 
the  presumption  that  the  court  had  sufficient  evidence  before  it  upon 
which  to  render  the  judgment  it  did. 

The  Probate  Court  of  Titus  County  was  a  court  of  general  juris- 
diction, within  the  limits  prescribed  by  law,  and  judgments  thereof 
rendered  within  its  jurisdiction  import  absolute  verity  on  collateral 
attack,  unless  they  show  on  their  face  want  of  jurisdiction.  This  was 
a  collateral  attack  upon  the  judgment,  and  it  was  improper  to  allow 
evidence  tending  to  impeach  it.  The  administrator's  deed  being  over 
thirty  years  of  age,  proved  itself  and  the  recitals  therein,  and  there  was 
no  error  in  its  admission,  nor  in  the  court  basing  its  judgment  thereon. 

But  if  it  should  be  conceded  that  there  was  only  the  one  bond  for 
title,  as  claimed  by  appellants,  and  that  the  court  transcended  its  au- 
thority in  including  in  its  judgment  two  other  tracts  of  land  and  two 
other  parties  not  included  in  the  bond,  still  the  appellants  could  not 
recover.  There  can  be  no  question  but  that  the  court  had  jurisdiction 
to  order  a  deed  made  to  M.  M.  Bowman  as  trustee  for  the  four  heirs 
named  for  the  640-acre  tract.  Before  the  judgment  was  rendered  Ancie 
D.  Bowman  died,  and  his  interest  was  inherited  by  his  father  and 
mother  and  the  five  others  named  in  the  judgment,  so  Sarah  Frances 
and  Mary  J.  became  interested  in  the  640-acre  tract  and  entitled  to 
join  in  the  partition.  The  partition  was  made  by  consent  of  all  the 
parties  interested,  except  one,  and  his  heir  recognized  and  accepted 
afterward.  They  took  charge  of  their  respective  allotments,  and  to  this 
day  none  of  them  have  made  complaint  of  the  partition.  Some  of  the 
heirs  might  have  complained  at  the  time  that  they  did  not  get  what 
they  were  entitled  to,  but  they  are  now  estopped  from  setting  up  such 
a  claim.  The  appellants  do  not  occupy  a  more  favorable  attitude  than 
they.  They  bought  the  Taliaferro  interest  with  constructive  notice 
at  least  that  it  had  been  set  apart  to  him,  and  there  is  evidence  that 
before  appellees  bought  they  only  claimed,  through  him,  108  acres. 
The  108  acres  is  not  embraced  in  the  267  acres  in  suit.  Their  right 
to  the  108  acres  is  not  contested,  nor  is  it  shown,  in  view  of  the  parti- 
tion, that  said  108  acres  is  not  a  fair  and  equitable  portion  and  all 
of  William  Bowman's  interest  in  and  to  the  land.  When  all  the  facts 
are  duly  considered  we  think  appellants  are  not  entitled  to  any  part 
of  the  267  acres  in  suit.  Such  being  our  view,  the  court  did  not  err 
in  its  judgment,  nor  did  it  err  in  perpetuating  the  injunction. 

The  judgment  is  affirmed.  Affirmed. 

Writ  of  error  refused. 
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J.  W.  HiLLMAN  V.  John  W.  Mather  bt  al. 

Decided  February  25,  1905. 

1. — ^Liquor  Dealers'  Bond — Sureties — ^Validity. 

Since  the  statute  requires  that  the  bond  of  a  retail  liquor  dealer  shall  be 
executed  with  at  least  two  sufficient  sureties,  such  a  bond  with  only  one  surety 
is  not  a  valid  statutory  bond,  and  a  recovery  for  the  statutory  penalties  for 
breach  of  its  conditions  can  not  be  had  against  either  the  principal  or  surety. 

S. — Same— Common  Law  Obligation. 

No  recovery  for  the  penalties  couid  be  had  on  such  a  bond,  as  a  common- 
law  obligation,  for  the  reason  that  there  is  no  common-law  action  for  such 
penalties. 

8. — Same — ^Pleading — Statutory  Penalties. 

Where  the  action  is  brought  distinctly  as  one  on  a  statutory  bond,  with 
appropriate  allegations,  to  recover  penalties  purely  statutory,  it  can  not  be 
maintained  on  a  bond  good  only  as  a  common-law  obligation. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
P.  A.  Turner. 

HiUman  £  Graham  and  A.  C.  Tisdale,  for  appellant. — The  bond 
8ued  on  was  sufficient  to  sustain  the  judgment  herein,  both  as  a 
statutory  bond  and  as  a  common  law  obligation.  Roose  v.  Perkins, 
9  Neb.,  304,  2  N.  W.  Rep.,  715;  Thomas  v.  Hinkle,  19  Neb.,  324,  27 
N.  W.  Rep.,  231;  Uldrich  v.  Gilmore,  53  N.  W.  Rep.,  135;  Lucas  v. 
Johnson,  64  S.  W.  Rep.,  823 ;  Scalfi  &  Co.  v.  State,  7  Texas  Ct.  Rep., 
225;  Jones  v.  State,  10  Texas  Ct.  Rep.,  788;  Meadors  v.  Adams,  8 
Texas  Ct.  Rep.,  257;  State  v.  Sitterle,  26  S.  W.  Rep.,  764. 

Hart,  Mahaffey  &  Thomas,  for  appellees. — 1.  A  liquor  dealer's  bond 
having  but-  one  surety  is  not  a  statutory  bond;  it  is  void,  and  can 
not  form  the  basis  for  a  recovery  of  statutory  penalties  against  either 
the  principal  or  surety  thereon.  Art.  3380,  Sayles'  Civ.  Stats. ;  Jacobs, 
Bernheim  &  Co.  v.  Shannon,  1  Texas  Civ.  App.,  395 ;  Cutler  v.  Roberts 
(Neb.),  29  Am.  Rep.,  371;  State  v.  Vinson,  5  Texas  Civ.  App.,  315. 

2.  The  inquiry  in  this  case  as  to  whether  the  bond  under  considera- 
tion is  good  as  a  common  law  obligation  is  wholly  immaterial,  because 
the  plaintiff's  action  as  declared  thereon  is  for  the  recovery  of  a  penalty, 
and  is  not  an  action  provided  for  by  the  common  law.  26  Am.  and  Eng. 
Ency.  Law/  672. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  to  recover 
upon  a  liquor  dealer's  bond.  The  breaches  alleged  are,  that  appellee 
Mayher  permitted  appellant's  minor  son  to  enter  and  remain  in  his 
place  of  business  on  two  different  occasions,  and  allowed  him  to  play 
prohibited  games  of  pool  therein.  The  petition  alleged  that  Mayher 
had  procured  a  license  authorizing  him  to  engage  in  and  pursue  the 
occupation  of  a  retail  liquor  dealer  at  108  Broad  Street,  in  the  city  oi 
Texarkana,  Texas.  The  bond  given  for  that  purpose,  and  upon  which 
appellant's  cause  of  action  is  based,  was  copied  in  the  petition,  and  it 
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appeal's  therefrom  that  L.  Kingsbury  the  other  appellee  herein,  is  the 
only  surety  thereon. 

Appellee  interposed  a  general  demurrer  to  appellant's  petition,  which 
was  sustained  and  the  case  dismissed.  From  this  judgment  of  the  court 
appellant  has  appealed. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sustaining  the 
demurrer  and  dismissing  the  case.  Our  statute  regulating  the  sale 
of  intoxicating  liquors  requires  the  retail  dealer  therein  to  execute  a 
bond,  *^with  at  least  two  good,  lawful  and  sufficient  sureties,'*  con- 
ditioned, among  other  things,  that  he  will  not  permit  any  person  under 
the  age  of  twenty-one  years  to  enter  and  remain  '*in  his  place  of 
business,"  and  that  '*he  will  not  permit  any  games  prohibited  by  the 
laws  of  this  State  to  be  played"  therein.  If  the  conditions  of  such  bond 
are  breached  the  liquor  dealer  and  his  bondsmen  become  liable  to  the 
person  or  persons  aggrieved  thereby  for  the  penalties  prescribed.  But 
without  the  bond  no  such  right  of  action  exists.  The  action  is  purely 
statutory  and  penal  in  its  character  and  must  be  strictly  construed; 
the  several  sums  sued  for  are  penalties  and  can  not  be  recovered  unless 
the  party  suing  brings  himself  strictly  within  the  terms  of  the  Act. 
(State  V.  Vinson,  6  Texas  Civ.  App.,  315;  Schloss  v.  Eailway,  85 
Texas,  601;  Johnson  v.  Eolls,  97  Texas,  453,  79  S.  W.  Rep.,  513.) 
In  the  case  at  bar  appellant  not  only  failed  to  allege  the  execution  of 
such  a  statutory  bond  as  is  required  by  law,  by  appellee  Mayher,  but 
his  petition  discloses  upon  its  face  that  the  bond  declared  on  and 
alleged  to  have  been  executed  by  Mayher  is  not  in  conformity  to  the 
statute  in  that  there  is  but  one  surety  upon  it.  We  are  of  the  opinion 
that  a  liquor  dealer's  bond  having  but  one  surety  is  not  a  valid  statutory 
bond,  and  furnishes  no  basis  for  the  recovery  of  the  statutory  penalties 
prescribed  for  a  breach  of  the  conditions  of  such  bond  against  either 
the  principal  or  surety  thereon.  (Batts*  Civ.  Stats.,  art.  5060g:  Jacobs, 
Bemheim  &  Co.  v.  Shannon,  1  Texas  Civ.  App.,  395;  Cutler  v. 
Roberts,  29  Am.  Bep.,  371 ;  State  v.  Vinson,  5  Texas  Civ.  App.,  315.) 

In  the  case  of  Jacobs,  Bemheim  &  Co.  v.  Shannon,  supra,  it  is  held 
that  a  claimant's  bond  with  only  one  surety  is  not  a  valid  statutory 
bond,  because  the  statute  requires  that  such  bond  shall  be  signed  by 
"two  or  more  good  and  sufficient  sureties." 

Neither  can  the  action  be  sustained  upon  the  theory  that  the  bond 
under  consideration  is  good  as  a  common  law  obligation.  The  right 
of  action  to  recover  the  penalties  sued  for  arises  solely  upon  the  bond 
required  by  law  to  be  given  in  such  cases.  Appellant"  has  no  common 
law  action  for  the  penalties  sought  to  be  recovered.  To  uphold  the 
bond  in  question  as  a  valid  common  law  obligation  upon  which  a  re- 
covery may  be  had  as  such,  it  must  be  done  independently  of  the  statute 
by  the  authority  of  which  it  was  intended  to  be  executed.  In  the  case 
of  Johnson  v.  Erskine,  9  Texas,  7,  8,  and  quoted  with  approval  by  this 
court  in  the  case  of  State  v.  Vinson,  supra,  it  is  said :  *^e  believe  that 
if  a  bond  intended  to  be  taken  by  the  authority  of  a  statute  can  not  be 
sustained  as  a  statutory  bond,  it  can  not  be  valid  as  a  common  law 
voluntary  bond,  unless  it  will  stand  as  such  without  the  aid  of  the 
statute  by  which  it  has  been  repudiated."  As  illustrative  of  that  class 
of  bonds,  which  will  so  stand,  it  is  further  said  in  the  case  cited,  that 
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"injunction  bonds,  bail  bonds,  replevy  bonds,  forthcoming  bonds,  ap- 
peal and  writ  of  error  bonds,  and  all  such  as  are  made  payable  to  the 
beneficiary  or  the  interested  party — would  be  valid  at  common  law 
without  resorting  to  the  statute  to  give  them  effect  as  such."  Clearly 
the  bond  under  consideration  does  not  fall  within  the  class  mentioned 
and  can  not  be  recovered  upon  as  a  common  law  obligation.  We  think, 
however,  that  if  it  should  be  conceded  that  the  bond  sued  on  is  good  as 
a  common  law  obligation,  still  appellant  would  not  be  entitled  to  recover 
in  this  suit.  The  action  brought  is  distinctly  a  suit  on  the*  bond  as  a 
statutory  bond,  with  allegations  appropriate  to  such  an  action,  and  not 
upon  it  as  a  common  law  undertaking.  Besides,  an  action  like  this  to 
recover  penalties  purely  statutory,  can  not  be  maintained  on  a  bond 
good  only  as  a  common  law  obligation. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  G.  F.  Martin. 

Decided  February  26,  1905. 

l.-^udicial  Di8trlct8--Con8titutional  Law. 

The  Act  of  the  Twenty-eighth  Legislature,  approvecl  March  24,  1903,  cre- 
ating the  SSixtj-second  Judicial  District  of  Texas,  held  constitutional.  -  Follow- 
ing ruling  of  the  Supreme  Court  in  Railway  Co.  v.  Hall,  98  Texas,  480,  85  S.  W. 
Rep.,  786. 

9. — ^Railroads — Xalntaining  Depot — Consideration  of  Deed — ^Damages. 

Where  a  railroad  company  obtained  a  deed  to  it  of  land,  the  only  considera- 
tion for  which  was,  as  recited  in  the  deed,  the  increased  value  of  the  grantor's 
property  by  the  establishment  of  a  depot  and  side-tracks  on  the  land  conveyed, 
the  company  was  required  not  only  to  provide  a  depot  building,  but  to  keep  an 
agent  there,  and  for  its  failure  to  do  so— the  maintenance  of  a  station  there 
proving  unprofitable — it  was  responsible  to  the  grantor  in  damages. 

Error  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
T.  D.  Montrose. 

H.  D.  McDonald  and  J.  W,  Perry,  for  plaintiff  in  error. — Tt  is  our 
contention  that,  as  a  matter  of  law,  the  evidence  in  this  case  did  not 
authorize  a  judgment  for  the  plaintiff,  and  that  the  court  should  have 
given  to  the  jury  the  peremptory  instruction  to  find  for  the  defendant. 
There  was  no  plea  that  anything  had  been  omitted  from  the  deed  by 
fraud,  accident  or  mistake,  and  hence,  all  the  legal  evidence  in  this 
case — ^and  legal  evidence  is  the  only  kind  the  court  would  consider — 
bearing  on  the  contract  between  the  parties  is  found  in  plaintiffs  deed 
to  the  defendant  and  the  terms  and  meaning  of  the  same  are  clear  and 
unambiguous.  What  defendant  agreed  to  do  in  consideration  of  the 
deed  was  to  construct  its  road  and  establish  a  depot  and  side  tracks 
on  the  land,  and  this  it  did.  .There  was  no  agreement  to  keep  an  agent 
there  at  all,  yet  the  company  did  keep  one  there  most  of  the  time. 
There  was  no  agreement  to  maintain  a  depot  at  all,  nor  to  keep  it  in 
any  particular  way.  That  the  company  did  not  keep  an  agent  there  all 
the  time,  or  did  not  keep  the  depot  lighted  and  heated,  or  provide  all 


380  Texas  Civil  Appeals  Reports^  Vol.  38.        If'ebruary. 

the  facilities  for  passengers  and  shippers  that  are  usual  in  some  depots, 
does  not  go  to  show  that  it  failed  in  any  respect  to  comply  with  its 
contract  with  plaintiff.  Railway  v.  Marshall,  136  U.  S.,  393;  Rail- 
way V.  Scott,  77  Fed.  Rep.,  726;  Railway  v.  Bimie,  26  S.  W.  Rep.,  528. 

Hale,  Allen  &  Dohoney,  for  defendant  in  error. 

BOOKHOIJT,  Associate  Justice. — This  was  a  suit  by  defendant  in 
error  against  plaintiff  in  error  for  damages  to  his  farm  by  depreciation 
in  value  for  alleged  failure  to  keep  and  maintain  a  depot  at  Ambia, 
Ijamar  County,  Texas,  on  land  conveyed  by  plaintiff  to  defendant  for 
that  purpose.  Plaintiff  claimed  that  the  consideration  for  his  deed  to 
the  defendant  was  its  agreement  to  build  and  maintain  a  depot  on  the 
land  "for  all  time,  or  as  long  as  said  i*ailroad  should  be  operated." 
Defendant  answered  by  general  denial  and  by  special  answer  setting  up 
that  the  consideration  for  plaintiff's  deed  to  it  was  its  agreement  to 
"establish  a  depot  and  side  tracks  on  said  property,^'  etc.,  that  it  did 
in  the  year  1887  so  establish  the  same  and  that  the  same  had  ever 
since  been  and  were  now  so  established  on  said  land,  and  that  it  now 
maintained  and  had  always  maintained  the  same  for  the  receipt  and 
forwarding  of  freight  and  the  discharge  and  receipt  of  passengers, 
and  that  it  had  fully  complied  with  its  agreement  with  plaintifiF. 

The  cause  was  tried  before  a  jury  and  they  rendered  a  verdict  for 
plaintiff  for  $650,  on  which  judgment  was  entered.  Defendant  brings 
the  case  to  this  court  by  writ  of  error  duly  perfected,  and  has  filed 
its  assignments  of  error. 

This  cause  was  submitted  to  us  on  the  —  day  of  January,  1905. 
Upon  an  examination  of  the  briefs  for  plaintifiF  in  error  we  found  that 
the  question  of  the  constitutionality  of  the  Act  creating  the  court  in 
which  the  case  was  tried  was  raised.  It  was  not  raised  by  an  assign- 
ment of  error,  but  it  was  suggested  in  briefs  as  fundamental  error.  We 
were  inclined,  upon  examination,  to  the  opinion  that  there  was  merit 
in  the  suggestion,  and  of  our  own  motion  set  the  submission  aside  and 
referred  the  question  back  to  counsel  for  argument.  Argument  by  both 
sides  having  been  filed,  the  case  was  again  submitted. 

The  Act  referred  to  is  known  as  chapter  55,  General  Laws  of  the 
Twenty-eighth  Legislature,  approved  March  24,  1903,  and  is  entitled 
"An  Act  to  create  the  Sixty-second  Judicial  District  of  Texas ;  to  name 
the  counties  composing  said  district;  to  prescribe  the  time  of  holding 
the  terms  of  the  District  Court  in  said  district;  empowering  the  judge 
of  the  Sixth  Judicial  District  to  empanel  the  grand  jury  for  Lamar 
County,  and  empowering  the  judge  of  the  Eighth  Judicial  District  to 
empanel  the  grand  jury  for  Hunt  and  Delta  Counties,  and  giving  au- 
thority to  the  judges  of  either  the  Sixth  or  Sixty-second  Judicial  Dis- 
trict in  the  county  of  Lamar,  to  transfer  cases  from  their  respective 
courts  to  the  other  of  said  courts,  and  giving  authority  to  the  judges 
of  either  the  Eighth  or  Sixty-second  Judicial  District  in  the  counties 
of  Hunt  and  Delta,  to  transfer  cases  from  their  respective  courts  in 
each  of  said  counties  to  the  other  of  said  courts;  and  to  provide  for 
the  appointment  of  a  district  judge  for  the  Sixty-second  Judicial  Dis- 
trict of  Texas,  and  declaring  an  emergency.'* 
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The  etatute  creates  the  Sixty-second  Judicial  District  of  Texas,  and 
provides  that  the  district  is  to  be  composed  of  the  counties  of  Hunt, 
Delta  and  Lamar,  and  provides  for  the  holding  of  but  one  term  of 
court  in  Delta  County.  By  the  terms  of  article  5,  section  7,  of  the 
Constitution,  it  is  provided  that  'Tie  (the  district  judge)  shall  hold 
the  regular  terms  of  his  court  at  the  county  seat  of  each  county  in  his 
district  at  least  twice  in  each  year,  in  such  manner  as  may  be  prescribe<J 
by  law.**  Here  is  an  express  requirement  that  at  least  two  terms  of 
the  District  Court  shall  be  held  in  each  county  in  his  district  each 
I  year.  It  is  clear  that  the  statute  providing  for  only  one  term  in  a 
'county  of  the  district  is  not  a  compliance  with  such  requirement.  In 
this  respect  the  statute  violates  the  Constitution. 

Our  Supreme  Court  held  that  a  statute  which  created  a  District 
Court  and  providing  that  it  should  hold  its  terms  at  a  place  other  than 
the  county  seat  violated  this  clause  of  the  Constitution  and  was  void. 
(Whitener  v.  Belknap  &  Co.,  89  Texas,  273.) 

The  provision  requiring  that  a  district  judge  shall  hold  at  least  two 
terms  of  his  court  each  year  in  each  counfy  is  equally  as  emphatic  and 
mandatory  as  that  such  court  shall  be  held  at  the  county  seat. 

The  next  question  is :  Did  the  Legislature  have  the  power  to  create 
a  District  Court  with  powers  less  than  those  conferred  upon  District 
Courts  by  the  Constitution?  The  Act  creates  a  District  Court  and 
prohibits  said  court,  while  sitting  in  Delta  County,  from  impanelling  a 
grand  jury,  or  taking  cognizance  or  jurisdiction  of  any  criminal  matter, 
except  a  writ  of  habeas  corpus;  and  from  summoning  or  having  sum- 
moned, impanelling  or  having  impanelled,  any  jury  in  said  court.  This 
Act  attempts  to  crgate  a  District  Court,  and  in  passing  upon  its  con- 
stitutionality we  must  look  to  those  provisions  of  the  Constitution, 
which  authorize  the  creation  of  District  Courts  and  specify  their  powers. 
(Whitener  v.  Belknap  &  Co.,  supra.) 

By  section  8,  article  5,  of  the  Constitution,  it  is  provided  that  District 
Courts  shall  have  original  jurisdiction  in  all  criminal  cases  of  the 
grade  of  felony.  They  have  jurisdiction  in  all  suits  without  regard  to 
any  distinction  between  law  and  equity,  where  the  matter  in  contro- 
versy shall  be  valued  at  or  amount  to  $500,  exclusive  of  interest.  By 
other  provisions  they  are  made  courts  of  general  jurisdiction. 

The  Constitution,  then,  provides  that  District  Courts  shall  have 
original  jurisdiction  to  try  certain  named  civil  cases  and  all  civil  cases 
wherein  the  amount  is  of  a  certain  value,  and  by  section  5,  article  10, 
that  either  the  plaintiff  or  defendant,  upon  application  made  in  open 
court,  shall  have  the  right  of  trial  by  jury.  Again,  it  is  provided  by 
article  1,  section  15,  that  the  right  of  trial  by  jury  shall  remain  in- 
violate, and  the  Legislature  is  only  given  authority  to  pass  laws  to 
regulate  the  same,  and  to  maintain  its  purity  and  efficiency.  It  is 
provided  by  article  3,  section  56,  that  the  I^egislature  shall  not  pass 
any  local  or  special  law  regulating  the  practice  or  jurisdiction  of,  or 
changing  the  rules  of  evidence  in,  any  judicial  proceeding,  or  inquir}^ 
before  courts;  and,  again,  in  the  same  section  it  is  provided  that  the 
Legislature  shall  not  pass  any  local  or  special  law  affecting  the  sum- 
moning or  impanelling  of  grand  or  petit  juries.  These  declarations 
from  the  Constitution  make  it  clear  that  District  Courts  are  given  power 
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to  impanel  juries,  and  that  upon  application  therefor  and  complying 
with  the  law  in  other  respects,  the  parties  have  a  right  to  a  jury  trial 
in  each  District  Couri;. 

By  this  Act  the  Legislature  underi;ook  in  civil  cases  to  deny  to 
litigants  the  right  of  trial  by  jury  in  the  Sixty-second  Judicial  District 
Couri;  in  Delta  County,  and  thereby  undertook  to  require  all  litigants 
to  try  their  cases  before  the  court,  or  sufiFer  the  penalty  of  having  them 
transferred  to  the  court  for  the  Eighth  Judicial  District.  They  under- 
took to  deny  to  that  court  the  right  to  hear  and  determine  criminal 
cases.  In  other  words,  the  Legislature  undertook  by  this  Act  to  destroy 
all  the  jurisdiction  conferred  by  the  Constitution  upon  District  Courts, 
except  to  issue  the  writ  of  habeas  corpus  and  hear  and  determine  non- 
jury civil  cases. 

Chief  Justice  Roberts,  in  Ex  parte  Towles,  48  Texas,  439,  in  pass- 
ing upon  a  kindred  question,  used  the  following  language:  ''It  was 
the  object  of  the  framers  of  the  Constitution  to  mark  out  a  complete 
judicial  system  defining  generally  the  province  of  each  of  the  courts 
by  reference  to  the  objects  confided  to  the  action  of  each  and  the  relation 
of  each  to  the  other.  To  that  extent  it  must  be  held  permanent  and 
not  subject  to  the  action  of  the  Legislature,  except  as  a  change  may 
have  been  provided  for  by  the  Constitution  itself.^' 

A  jurisdiction  vested  in  courts  by  the  Constitution  is  inalienable  on 
the  part  of  the  courts  themselves,  nor  can  it  be  divested  by  the  Leg- 
islature, except  in  the  mode  and  under  such  exceptions  as  may  be 
prescribed  by  the  Constitution  itself.  Ex  parte  Ginnochio,  18  S.  W. 
Eep.,  82.  The  Legislature  has  no  authority,  by  statutory  enactment 
or  otherwise,  to  alter,  abridge  or  construe  any  part  or  clause  of  the 
Constitution,  excepting  when  there  is  express  authority  so  to  do, 
(Davis  V.  Davis,  34  Texas,  24.)  And  it  is  held  that  the  jurisdiction 
conferred  by  the  Constitution  upon  District  Courts  can  not  be  restricted 
or  limited  by  the  Legislature.     (Thomas  v.  Hill,  3  Texas,  271.) 

Under  the  facts  of  this  case  these  decisions  lose  none  of  their  force 
by  reason  of  having  been  rendered  prior  to  the  constitutional  amend- 
ment of  1891,  authorizing  the  Legislature  "to  establish  such  other 
courts  as  it  may  deem  necessary  and  prescribe  the  jurisdiction  and 
organization  thereof,  and  conform  the  jurisdiction  of  the  District  and 
other  inferior  courts  thereto.'^ 

We  think  it  clear  that  said  Act,  insofar  as  its  provisions  relate  to 
Delta  County,  violates  the  Constitution  in  prohibiting  the  court  from 
taking  cognizance  of  any  criminal  matter,  except  the  writ  of  habeas 
corpus;  and  in  prohibiting  the  court  from  summoning  or  impanelling 
a  jury  or  trying  any  jury  case. 

The  question  that  now  presents  itself,  is:  Can  the  Act  insofar  as 
it  relates  to  Hunt  and  Lamar  Counties  stand  independent  of  the  pro- 
visions relating  to  Delta  County? 

The  Act  should  be  construed  as  a  whole,  and  if,  in  so  construing 
it,  a  portion  is  found  obnoxious  to  the  Constitution,  then  it  becomes  the 
duty  of  the  court  to  ascertain  the  intention  of  the  Legislature  in  pass- 
ing the  Act,  and  determine  from  the  entire  Act  whether  the  portion 
not  repugnant  to  the  Constitution  would  have  been  enacted  apart  from 
the  obnoxious  portion.     What  was  the  purpose  of  the  Legislature  in 
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passing  this  Act?  We  answer  to  create  an  additional  judicial  district. 
It  does  not  create  a  new  judicial  district  for  Hunt  County,  or  Lamar 
County,  or  Delta  County,  but  the  Act  creates  a  District  Court  for  all 
three  of  the  counties  as  a  whole,  and  at  specified  times  the  judge  thereof 
is  required  to  exercise  the  functions  of  his  office  in  open  court  in  each 
of  these  counties.  By  the  second  section  a  judge  is  to  be  appointed,  not 
to  be  a  district  judge  for  any  particular  county,  but  for  the  Sixty- 
second  Judicial  District.  If  the  purpose  of  an  Act  is  to  accomplish  a 
single  object  only,  and  some  of  its  provisions  are  void,  the  whole  must 
fall,  unless  sufficient  remains  to  effect  the  object  without  the  aid  of 
the  invalid  portion.  And  if  they  are  so  mutually  connected  with  and 
dependent  on  each  other  as  conditions,  consideration  or  compensations 
for  each  other  as  to  warrant  the  belief  that  the  Legislature  intended 
them  as  a  whole,  and  if  all  could  not  be  carried  into  effect  the  Tjegis- 
lature  would  not  pass  the  residue  independently,  then,  if  some  portions 
are  unconstitutional,  all  the  provisions  which  are  thus  dependent,  con- 
ditional or  connected,  must  fall  with  them.  (Cooley  on  Const.  Lim. 
(7th  ed.),  p.  248.) 

The  Legislature  in  framing  the  Act  under  discussion  had  but  a 
single  object  in  view  as  stated  in  its  caption,  "Creating  the  Sixty- 
second  Judicial  District  and  fixing  the  time  of  holding  courts  therein.'* 
This  was  the  controlling  object  of  the  Legislature.  The  other  matters 
provided  for  in  the  Act  are  merely  incidents  to  this  main  purpose.  We 
can  not  say  that  it  is  apparent  that  the  Legislature  would  have  passed 
the  Act,  except  as  a  whole  and  with  Delta  County  included  in  the 
district.  This  is  one  of  the  tests  to  be  applied  when  the  statute  is  un- 
constitutional in  part,  to  determine  whether  the  whole  Act  must  for 
this  reason  fall.     (Railway  v.  Mahaffey,  11  Texas  Ct.  Rep.,  858.)  . 

If  Delta  County  were  eliminated,  the  district  would  be  composed 
of  counties  not  contiguous.  While  there  is  no  constitutional  prohibi- 
tion that  the  Legislature  shall  not  create  judicial  districts  out  of 
territory  not  contiguous,  such  has  been  the  settled  policy  in  this  State. 
It  follows,  from  these  remarks  that  in  our  opinion  the  entire  Act  is 
void. 

The  judgment  from  which  this  writ  of  error  is  prosecuted  having 
been  rendered  by  a  court  attempted  to  be  created  by  an  unconstitutional 
Act,  amounts  to  no  judgment,  is  coram  non  judice  and  void.  The 
judgment  is  therefore  reversed  and  the  cause  dismissed. 


OPINION    ON    BEHEABINO. 

The  motion  for  rehearing  in  this  case  was  held  up  by  us  to  await  the 
decision  of  the  Supreme  Court  upon  the  question  of  the  constitution- 
ality of  the  x4Lct  creating  the  Sixty-second  Judicial  District  Court,  it 
having  been  suggested  to  us  that  this  question  was  pending  in  that 
court.  On  the  16th  of  March,  that  court  handed  down  an  opinion 
in  which  a  different  conclusion  is  reached  than  that  reached  by  this 
court.  The  Supreme  Court  holds  that  the  Act  is  constitutional  in  all 
respects.  (Railway  Company  v.  Hall,  98  Texas,  480,  12  Texas  Ct.  Rep., 
377.)     This  holding  requires  that  the  motion  for  rehearing  be  granted. 


384  Tkxas  Civil  Appeals  Keports,  Vol.  38.         [February, 

We  proceed  to  consider  the  several  matters  complained  of  in  the 
brief,  which  it  is  alleged  constitute  error  in  the  trial  of  the  cause. 

It  is  contended  that  the  trial  court  erred  in  refusing  to  give  de- 
fendant's special  charge  instructing  a  verdict  for  the  railway  company. 
The  appellee,  Q.  F.  Martin,  was  the  owner  of  a  farm  in  Lamar  County 
and  lived  thereon.  In  1886,  the  defendant,  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  constructed  its  railroad  through  said  farm.  It  was 
represented  to  Martin  by  the  appellant's  agent,  representing  it  in 
procuring  its  right  of  way  and  depot  grounds,  that  it  would  increase 
the  value  of  his  land  to  have  a  depot  on  his  farm.  Martin,  believing 
that  the  establishment  of  a  depot  on  his  land  would  enhance  its  value 
and  be  an  accommodation  to  him,  agreed  to  convey  and  did  convey  to 
the  railway  company  between  eight  and  nine  acres  of  land,  worth  fifty 
dollars  per  acre,  for  the  establishment  of  a  depot.  The  deed  is  dated 
the  28th  of  February,  1887  and  the  consideration  is  stated  therein  as 
follows :  "For  and  in  consideration  of  the  increased  value  of  our  prop- 
erty by  the  construction  of  the  Gulf,  Colorado  &  Santa  Fe  Railway 
and  the  establishment  of  a  depot  and  side  track  upon  the  property 
hereinafter  described,  which  is  deeded  to  said  company  for  said  purposes, 
have  granted,  sold,"  etc. 

Martin  testified  that  the  only  consideration  for  the  deed  was  the 
promise  of  the  company  to  build  a  depot  there  and  keep  it  open.  A 
depot  was  established  on  the  land  described  in  the  deed  in  February, 
1887,  called  Ambia,  and  for  three  years  thereafter  the  company  kept 
an  agent  and  telegraph  operator  at  said  depot.  From  that  time  up  to 
1902  the  company  kept  an  agent  there  during  the  cotton  season,  but 
not  a  telegraph  operator.  Since  1902  it  has  not  kept  an  agent  at 
said  depot.  It  was  shown  that  the  depot  is  kept  closed.  No  pro- 
vision is  made  for  taking  care  of  freight  that  is  to  be  shipped  out 
or  in.  The  doors  of  the  freight  room  are  left  open  and  there  is  no 
one  there  to  receive  the  freight.  Passenger  trains  stop  there,  but  you 
can  not  buy  a  ticket  there.  You  can  only  arrange  for  shipment  of 
freight  when  the  conductor  of  the  local  train  is  there.  The  agent  was 
withdrawn  from  Ambia  because  the  business  did  not  justify  the  keep- 
ing of  an  agent  at  Ambia.  A  competent  man  to  act  as  agent  would  cost 
forty  dollars  per  month. 

Appellant  contends,  as  we  understand  it,  that  it  fully  performed 
its  contract  by  the  erection  of  the  depot  and  side  tracks  upon  the 
land  and  by  the  keeping  of  a  depot  agent  at  Ambia  from  1887  to  1902, 
and  the  business  at  Ambia  having  become  unprofitable,  it  was  justified  in 
withdrawing  its  agent.  This  might  furnish  an  answer  to  a  suit  in 
equity  against  appellant  for  a  specific  performance  of  the  contract. 
Such  was  the  case  of  Railway  Company  v.  Marshall,  136  U.  S.,  393. 
In  that  case  Justice  Miller,  who  delivered  the  opinion  of  the  court, 
clearly  intimates  on  pages  405  and  406  of  the  opinion,  that  it  would 
not  furnish  a  defense  to  a  suit  at  law  for  damages. 

This  is  not  a  suit  for  specific  performance,  but  a  suit  at  law  to  re- 
cover damages  because  of  appellant's  failure  to  keep  and  maintain 
a  depot  at  Ambia.  The  evidence  shows  that  the  sole  consideration 
for  the  making  of  the  deed  was  the  anticipated  increase  in  the  value 
of  plaintiff's  land  by  the  establishment  of  a  depot  and  side  tracks 
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thereon.  Can  it  be  said  that  this  consideration  was  performed  by  the 
construction  of  a  depot  and  side  tracks?  Did  not  the  parties  to  the 
deed  and  contract  contemplate  by  the  "establishment  of  a  depot'^  on 
the  property  that  such  depot  would  be  maintained  and  kept  open  for 
business?  It  is  not  shown,  and  it  does  not  appear,  that  the  construc- 
tion of  the  depot  and  side  tracks  alone  would  increase  the  value  of 
plaintiff's  land.    The  parties  must  have  meant  more  than  this. 

We  think  it  proper  in  construing  the  contract  to  take  into  considera- 
tion the  provisions  of  the  statute  relating  to  the  establishment  and 
maintenance  of  railroad  depots.  (Eev.  Stats.,  arts.  4492,  4493,  4519.) 
Article  4521  was  adopted  since  the  execution  of  the  deed,  but  may 
he  looked  to  as  showing  what  is  meant  by  maintaining  a  depot  for 
passengers.  Construing  the  recitations  in  the  deed  in  the  light  of  the 
facts  surrounding  the  parties  at  the  time  of  the  transaction  we  are 
of  the  opinion  that  by  the  use  of  the  words,  "the  establishment  of  a 
depot  and  side  tracks  upon  the  property,"  the  parties  meant  that  such 
depot  should  be  maintained  and  kept  open  for  business.  Such  being 
the  construction  of  the  contract,  the  railway  company,  by  failing  to 
maintain  and  keep  said  depot  open  for  business,  became  liable  to 
plaintiff  for  the  damages  sustained  by  him  by  reason  of  such  failure. 
(Eailway  Co.  v.  Jones,  82  Texas,  156;  Railway  Co.  v.  Doss,  36  S.  W. 
Rep.,  497;  Levy  v.  Tatum,  43  S.  W.  Rep.,  942.) 

The  trial  court  did  not  err  in  so  instructing  the  jury.  Nor  was 
there  error  in  refusing  the  special  charge  instructing  a  verdict  for 
defendant.  No  objection  is  made  as  to  the  amount  of  the  recovery,  the 
sole  contention  being  that  plaintiff  is  not  entitled  to  recovery  at  all 
under  the  facts.  We  conclude  that  there  is  no  error  in  the  judgment 
and  the  same  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


J.  K.  Johnson,  Administrator^  v.  A.  D.  Johnson. 

Decided  February  25,  1005. 

1.— Judgment  Against  Minor— Setting  Aside  After  ICaJority— Katiiloation — 
Limitations. 
Where  a  minor  grantee  was  the  defendant  in  a  suit  to  set  aside  a  deed, 
and  was  duly  served  with  process,  and  a  guardian  ad  litem  appointed  for  him 
made  a  compromise  to  which  he  assented  and  received  benefits  therefrom,  the 
statute  of  four  years  did  not  apply  to  an  action  brought  by  him  after  attain- 
ing majority  to  set  aside  the  judgment  entered  on  the  compromise,  but  it  was 
a  question  for  the  jury  as  to  whether  he  had  used  reasonable  diligence  in  bring- 
ing the  suit  after  reaching  majority. 

2. — Same — ^Diligenoe— Eridenee. 

Upon  the  issue  of  whether  plaintiff  had  used  such  diligence,  evidence  was 
admissible  to  show  that,  after  reaching  majority,  he  lived  near  the  land,  and 
Jmew  that  the  party  who  recovered  against  him  was  improving  it. 
Vol.  XXXVIII.  Civil— 26, 
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3. — Same— Deliyery  of  Deed— Xntention — Charge. 

There  being  evidence  tending  to  show,  as  pleaded  by  defendant,  that  the 
grantor,  in  the  deed  to  plaintiff,  did  not  intend  that  her  act  in  recording  the 
deed  should  constitute  a  delivery  of  it,  this  required  the  court  to  give,  upon  re- 
quest therefor,  a  charge  affirmatively  presenting  such  defense  as  it  was  shown 
by  the  evidence. 

4. — Same — Grounds  for  Setting  Aside — ^Fraud. 

A  minor  against  whom  a  judgment  is  rendered  can,  after  attaining  major- 
ity, have  it  set  aside  by  showing  fraud  or  collusion  used  in  procuring  its  rendi- 
tion, or  that  he  had  a  good  defense  which  was  not  presented,  and  it  devolves 
on  him  to  show  that  the  judgment  was  fraudulent  or  inequitable. 

5. — Same. 

In  such  action  to  set  aside  a  judgment  a  charge  that,  if  the  agent  of  the 
plaintiff  in  the  former  suit  make  an  agreement  with  the  guardian  ad  litem  of 
the  minor  defendant  therein  (plaintiff  in  this  suit),  and  by  reason  thereof  the 
guardian  failed  to  present  the  defense  of  the  minor,  and,  without  contest,  allowed 
a  recovery  against  him,  then  the  judgment  rendered  thereon  ''would  not  be 
rendered  after  a  fair  and  just  investigation,"  was  misleading  and  erroneous, 
since  such  judgment  would  not  be  vitia^  unless  it  was  further  shown  that  the 
minor  had  a  good  defense  which  was  not  presented,  and  the  charge,  as  worded, 
conveyed  the  idea  that  fraud  or  collusion  was  perpetrated,  and  that  no  judg- 
ment would  be  binding  on  a  minor  unless  all  the  evidence  practicable  was  heard. 
The  evidence  not  hea^  must  have  been  such  as  would  have  changed  the  result. 

6. — ^Deed— Delivery — Recording. 

The  recording  of  a  deed  is  not  necessarily  a  delivery,  but  a  circumstance 
'which  may  be  looked  to  in  determining  whether  or  not  there  has  been  a  de- 
livery. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Bramlette  £  Pritchett,  J.  C.  Meade  and  Taylor  &  McOrady,  for 
appellant. — Appellee  having  agreed  to  the  judgment  and  thereby  re- 
ceived a  substantial  benefit,  took  the  case  without  the  statute  allowing 
four  years  after  becoming  of  age  in  which  to  move  to  set  aside  the 
judgment.  It  was  in  substance  his  contract,  and  he  should  have  repu- 
diated it  within  a  reasonable  time  after  coming  of  age,  which  the  court 
found  as  a  fact  he  did  not  do.    The  statute  of  limitation  does  not  apply. 

Appellee  having  ratified  the  transaction,  the  judgment  should  have 
been  for  appellant.  Hieatt  v.  Dixon,  26  S.  W.  Rep.,  263;  Searcy  v. 
Hunter,  81  Texas,  644;  Bingham  v.  Barley,  55  Texas,  281;  Askey  v. 
Williams,  74  Texas,  294;  Ferguson  v.  Railway,  73  Texas,  344;  Simp- 
kins  V.  Searcy,  32  S.  W.  Rep.,  851;  Sandoval  v.  Rosser,  86  Texas,  682; 
Stone  V.  Cook,  78  S.  W.  Rep.,  801;  Mills  v.  Hoflfman,  92  N.  Y.,  181; 
2  Cyc,  651. 

Richard  B.  Semple,  for  appellee.— ^1.  The  court  did  not  err  in  con- 
cluding as  a  matter  of  law  that  the  statute  of  limitations  of  four,  years 
is  applicable  to  the  case  at  bar.  Stewart  v.  Robbins,  27  Texas  Civ. 
App.,  191;  Watson  v.  Railway,  7  Texas  Ct  Rep.,  472;  McLane  v.  Bank, 
4  Texas  Ct,  Rep.,  888 ;  Bank  v.  McLane,  96  Texas,  48. 

2.    The  court  did  not  err  in  charging  the  jury  that  if  Malinda 
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Johnson^  her  agent  or  attorney^  agreed  with  the  guardian  ad  litem  to 
pay  him  and  the  minor  $50^  and  by  reason  thereof  Malinda  Johnson 
was  to  recover  the  land,  and  by  reason  of  said  agreement  the  guardian 
did  not  present  said  minor's  defense  to  said  suit,  and  without  contest 
allowed  Malinda  Johnson  to  recover  the  land,  the  judgment  rendered 
would  not  be  upon  a  fair  trial.  Newton  v.  Emmerson,  86  Texas,  146 ; 
Eastham  v.  Powell,  11  S.  W.  Rep.,  823;  Davis  v.  Garrett,  18  S.  W. 
Rep.,  113;  Hall  v.  Hall,  17  S.  W.  Rep.,  811;  Railway  v.  PfeufiFer,  56 
Texas,  66;  Car  Works  v.  Improvement  Co.,  4  Texas  Civ.  App.,  261; 
Byars  v.  Byars,  11  Texas  Civ.  App.,  565. 

RAINEY,  Chief  Justice.— Appellee  instituted  this  suit  to  set  aside 
a  judgment  rendered  against  him  in  the  District  Court  of  Fannin 
County,  decreeing  Malinda  Johnson  to  be  the  owner  of  60  acres  of  land, 
and  seeking  to  recover  from  the  estate  of  Malinda  Johnson  the  said  50 
acres  of  land.  The  petition  alleges,  in  effect,  that  when  appellee  was 
about  ten  years  of  age  his  grandmother,  Malinda  Johnson,  executed  and 
delivered  to  him  a  deed  to  50  acres  of  land,  which  she  had  recorded, 
on  condition  that  she  should  have  the  use  of  same  during  her  life,  or 
until  he  should  become  twenty-one  years  of  age.  That  in  1896  the 
defendant,  using  the  name  of  Malinda  Johnson,  brought  suit  against 
the  appellee  for  the  purpose  of  cancelling  said  deed  on  the  ground  that 
appellee's  father  had  agreed  with  said  Malinda  Johnson  that  if  appellee 
would  live  with  her  until  he  should  arrive  at  the  age  of  twenty-one  years, 
she  would  deed  to  him  this  land,  she  to  have  use  of  proceeds  thereof 
during  her  life,  or  until  he  reached  twenty-one  years  of  age.  That 
plaintiff  only  remained  with  her  for  one  year,  when  he  left  Fannin 
County,  and  though  she  often  requested  his  return,  he  refused  to  do 
so.  At  the  time  of  the  institution  of  this  suit  plaintiff  was  a  minor, 
and  the  court  appointed  a  guardian  ad  litem  to  represent  him,  who  filed 
an  answer  therein.  That  afterward  plaintiff  filed  "first  supplemental 
petition,''  in  which  it  was  denied  that  Malinda  Johnson  ever  delivered 
said  deed,  but  retained  the  same  in  her  possession,  though  admitted  that 
she  had  same  recorded. 

The  court  rendered  judgment  for  Malinda  Johnson  for  the  land,  and 
costs  were  adjudged  against  plaintiff  herein.  The  judgment  recites 
the  appearance  of  the  parties,  that  a  jury  was  waived,  and  all  matters 
submitted  to  the  court,  which  recitals  it  is  alleged  were  false.  It  is 
alleged  that  J.  K.  Johnson  fraudulently  informed  the  guardian  ad 
litem  that  he,  Johnson,  was  familiar  with  all  the  facts;  that  plaintiff 
herein  had  no  defense  or  right  to  the  land,  and  proposed  to  said 
guardian  that  if  he  would  agree  to  a  judgment  for  Malinda  Johnson, 
he,  J.  K.  Johnson,  would  pay  fifty  dollars,  one-half  for  the  plaintiff 
and  the  other  for  the  said  guardian,  and  said  guardian  having  faith 
in  the  statement  of  said  J.  K.  Johnson  as  to  the  facts,  and  not  being 
suflBciently  informed  as  to  the  true  facts,  agreed  to  said  proposition, 
and  made  no  further  defense,  but  allowed  said  J.  K.  Johnson  to  take 
the  stand  and  testify  to  the  facts  stated  in  said  petition  and  supple- 
mental petition,  though  he  had  several  witnesses  subpoenaed  to  testify 
in  the  case.  That  plaintiff  was  a  minor,  eighteen  year^  of  age,  and 
said  proceedings  were  had  without  his  knowledge  or  consent,  and  that 
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he  had  never  received  anything  by  reason  of  said  judgment.  The  pe- 
tition further  alleged  the  relation  between  him  and  Malinda  Johnson; 
that  his  mother  died  when  he  was  quite  young;  that  his  father  agreed 
for  his  grandmother  to  take  him  and  maintain  and  educate  him  until 
she  died,  or  plaintifiF  became  of  age,  and  she  would  convey  to  plaintiff 
a  home,  embracing  60  acres ;  that  she  made  said  conveyance  and  plaintiff 
remained  with  her  until  she  broke  up  housekeeping  and  he  had  to  seek 
another  home.  That  said  conveyance  was  properly  executed  and  de- 
livered, and  was  not  liable  to  cancellation,  had  the'  suit  been  properly 
defended.  That  the  facts  were  falsely  and  fraudulently  misrepresented 
by  said  J.  K.  Johnson  to  said  guardian,  and  $85  was  paid  to  him  in 
order  that  the  evidence  and  law  might  be  withheld  from  the  court. 
That  plaintiff  reached  his  majority  May  18,  1899;  that  Malinda  John- 
son died  April  12,  1902;  that  on  November  14,  1899,  she  removed  from 
Texas,  and  until  her  death  remained  a  resident  of  the  Indian  Territory, 
etc. 

Defendant  herein  answered  by  general  denial  and  specially  that  plain- 
tiff delayed,  after  reaching  his  majority,  for  more  than  a  reasonable 
time  before  bringing  this  suit;  that  Malinda  Johnson  never  delivered 
said  deed;  that  plaintiff  procured  said  judgment  to  be  entered  for  a 
valuable  consideration  which  he  received  and  appropriated  and  still  re- 
tains and  appropriates,  and  thereby  ratified  same.  That  after  reaching 
majority  he,  without  objection,  saw  Mrs.  Johnson  make  permanent  and 
valuable  improvements  upon  said  land,  and  he  is  estopped  from  now 
claiming  same. 

Special  issues  were  submitted  to  the  jury  and  the  court  filed  con- 
clusions of  fact  on  the  points  not  submitted,  also  of  law,  and  rendered 
judgment  for  appellee. 

The  plaintiff  herein  was  a  party  to  the  suit  in  which  judgment  was 
rendered  against  him.  He  was  duly  served,  guardian  ad  litem  appointed 
by  the  court  to  represent  him,  and  the  evidence  tends  to  show  that  he 
consented  to  the  judgment  and  that  he  received  benefits  by  reason  of 
said  compromise.  Under  these  circumstances  the  court  erred  in  hold- 
ing that  the  four  years  statute  of  limitation  applied.  It  was  a  question 
of  fact  whether  or  not  he  had  used  reasonable  diligence  after  he  reached 
his  majority  in  bringing  his  suit  to  set  aside  the  judgment  and  re- 
cover the  land,  and  this  should  have  been  submitted  to  the  jury. 

The  plaintiff  being  held  to  reasonable  diligence  in  bringing  the  suit 
after  reaching  his  majority,  it  was  error  for  the  court  to  exclude  evi- 
dence tending  to  show  that  plaintiff,  after  reaching  twenty-one  years 
of  age,  lived  in  the  community  of  the  land  and  knew  that  Malinda 
Johnson  was  improving  same.  This,  if  true,  would  be  a  circumstance 
that  the  jury  might  look  to  in  determining  whether  or  not  there  was  a 
ratification  or  disaffirmance  of  the  contract  on  which  the  judgment  in 
the  first  suit  was  based,  and  on  the  question  of  the  delivery  of  the 
deed. 

The  court  refused  the  following  special  charge  asked  by  defendant, 
viz:  "If  you  believe  from  the  evidence  that  Malinda  Johnson  at  the 
time  she  signed  the  deed  read  in  evidence  did  not  intend  to  then  vest 
the  title  in  Alford  Johnson,  and  that  she  only  intended  to  deliver  such 
deed  when  she  died  or  when  Alford  Johnson  should  become  of  age,  and 
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that  such  intention  upon  her  part  thereafter  at  all  times  continued, 
and  that  she  intended  that  Alford  Johnson  should  not  have  the  land 
nor  the  deed  unless  he  should  live  with  her  until  he  was  of  age  or  until 
she  should  die,  then  you  will  find  that  such  deed  was  never  delivered." 

The  court  charged  the  jury,  "that  if  Malinda  Johnson  signed,  ac- 
knowledged and  had  said  deed  recorded  with  the  intention  on  her  part 
that  the  title  to  said  land  should  pass,  as  stated,  in  said  deed,  then 
said  facts  would  constitute  a  delivery  of  said  deed  by  Malinda  Johnson 
to  Alford  D.  Johnson."  One  of  the  defenses  interposed  was  that  Ma- 
linda Johnson  did  not  intend  her  acts  to  constitute  a  delivery  of  the 
deed.  This  being  true,  the  defendant  was  entitled  to  an  affirmative 
presentation  of  his  defense  as  shown  by  the  evidence. 

The  court  erred  in  permitting  the  witness  Dupee  to  testify,  "I  heard 
J.  K.  Johnson  say,  before  February,  1897,  in  substance.  He  said  that 
Alford  was  so  sorry  that  they  were  going  to  take  the  place  away  from 
him,  that  he  (J.  K.  Johnson)  was  going  to  get  it  back  for  his  mother." 
At  the  time  this  statement  purports  to  have  been  made  Malinda  John- 
son was  living,  and  such  statement  was  not  binding  on  her.  At  the 
time  of  the  trial  she  was  dead,  and  the  suit  was  being  defended  by  her 
administrator.  The  record  shows  there  were  other  heirs,  and  Johnson's 
statements  were  not  binding  on  them,  it  not  being  shown  that  there 
was  a  combination  or  conspiracy  to  beat  him  out  of  the  land.  The 
testimony  was  not  admissible,  (i  Qreenl.  on  Ev.,  sees.  176-179;  Dennis 
V.  Neal,  71  S.  W.,  387.) 

The  court  charged  the  jury  as  follows :  "I  charge  you  that  if  in  this 
suit  plaintiff,  Malinda  Johnson,  her  agent  or  attorney,  made  an  agree- 
ment with  the  guardian  ad  litem  in  that  case  whereby  Malinda  John- 
son, her  agent  or  attorney,  was  to  pay  said  guardian  ad  litem  and  said 
A.  D.  Johnson,  both  or  either  of  them,  $50,  and  Malinda  Johnson  was 
to  recover  said  land,  and  by  reason  of  said  agreement  said  guardian  ad 
litem  failed  to  present  to  the  court  the  defense  of  said  A.  D.  Johnson, 
and  without  contest  allowed  Malinda  Johnson  to  recover  said  land  in 
that  suit,  then  said  judgment,  if  rendered  under  such  conditions,  would 
not  be  rendered  after  a  fair  and  just  investigation  and  trial  of  the  title 
to  said  land  as  such  terms  are  used  in  above  question."  The  charge  is 
misleading  and  does  not  state  the  law  correctly. 

The  plaintiff  in  this  case  pleaded  fraud  on  the  part  of  appellant, 
by  fraudulently  misrepresenting  the  facts  to  the  guardian  ad  litem  and 
which  deceived  him,  and  paid  him  $25  in  order  that  the  evidence  and 
law  of  the  case  might  be  withheld  from  the  court,  and  thereby  procured 
said  judgment.  The  guardian  ad  litem  testifies  that  he  agreed  to  tire 
compromise  after  he  had  made  a  full  investigation  of  his  ward's  defense 
and  concluded  he  could- not  recover;  that  his  action  was  not  influenced 
or  controlled  by  J.  K.  Johnson,  and  that  his  ward  consented  to  the 
compromise.  It  seems  from  the  evidence  that  the  guardian  ad  litem 
acted  in  good  faith  and  the  only  ground  for  setting  aside  the  former 
judgment  is  the  bare  fact  that  all  the  evidence  relating  to  the  trans- 
action was  not  introduced  on  the  trial  of  that  case. 

A  minor  can  inquire  into  a  judgment  rendered  against  him  during 
minority  within  a  reasonable  time  after  reaching  his  majority,  and  can 
have  the  same  set  aside  when  fraud  or  collusion  is  shown  in  procuring 
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its  rendition^  or  when  it  is  shown  that  he  had  a  good  defense  which  was 
not  presented.  A  judgment  or  compromise  by  a  guardian  ad  litem  is 
not  void ;  and  to  set  it  aside  it  must  be  shown  that  it  was  inequitable  and 
unfair  to  the  minor.  The  court's  charge  in  effect  states  that  if  said 
agreement  to  compromise  was  made  and  the  guardian  ad  litem  failed 
to  present  his  defense,  said  judgment  would  not  be  rendered  after  a 
"fair  and  just  investigation*'  and  trial  of  the  title  to  the  land.  This 
is  not  sufficient  to  set  aside  a  judgment,  but  the  proof  must  show  that 
the  minor  had  a  good  defense  which  was  not  presented.  The  court, 
before  rendering  the  judgment,  heard  some  evidence,  and  it  is  not  clear 
that  a  different  judgment  would  have  been  rendered  had  all  the  evi- 
dence been  heard. 

Again,  the  terms  "fair  and  just,'*  used  by  the  court,  may  have  con- 
veyed to  the  minds  of  the  jury  that  fraud  or  collusion  was  perpetrated, 
and  further  that  no  judgment  would  be  binding  on  a  minor  unless  all 
the  evidence  practicable  should  be  heard  by  the  court.  Such  is  not  the 
law.  Where  the  court  has  heard  evidence  sufficient  to  support  his  judg- 
ment in  such  a  case,  in  order  to  set  it  aside  it  must  be  clear  that 
had  he  heard  all  the  evidence,  a  different  result  should  have  followed. 
In  other  words,  in  order  to  set  aside  a  judgment  against  a  minor  where 
service  is  regularly  had  on  him  and  he  is  represented  by  a  guardian 
ad  litem,  it  must  be  shown  that  fraud,  collusion,  or  error  was  committed 
in  procuring  it.  The  error  must  be  such  that,  if  carried  to  an  Appel- 
late Court,  it  would  cause  a  reversal,  or  show  that  other  facts  have  been 
discovered  that  show  the  decree  to  be  wrong.  (Ralston  v.  Lahee,  74 
Am.  Dec,  291.) 

The  court  erred  in  charging  on  actual  delivery  of  the  deed.  We  are 
of  the  opinion  that  the  evidence  is  not  sufficient  to  show  an  actual 
delivery.  The  recording  of  a  deed  is  not  necessarily  a  delivery,  but  a 
circumstance  which  may  be  looked  to  with  other  circumstances  in  de- 
termining whether  or  not  there  has  been  a  delivery. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


E.  P.  Taylor  v.  J.  R.  Lewis  et  al. 

Decided  February  26,  1906. 

1. — School  Land — Settlement — ^Validating  Act — ^Additional  Land. 

Where  L.  was  not  an  actual  settler  on  his  hom^  section  at  the  time  of  his 
application  to  purchase  additional  lands,  but  did  make  sufficient  settlement 
upon  the  land  within  six  months  thereafter,  and  prior  to  January  1,  1809,  the 
curative  Act  of  1899,  commonly  known  as  the  Decker 'Healing  Act,  made  valid 
the  award  to  him  of  the  additonal  lands,  as  well  as  of  the  home  section.  Spenoe 
V.  Mitchell,  96  Texas,  43  (Spence  v.  Dawson,  70  S.  W.  Rep.,  73),  distinguished. 


-Actual  Settlement — Snffldency  of. 
Evidence  of  actual  settlement  upon  school  land  by  a  single  man,  who  worked 
elsewhere  during  the  time,  considered^  and  held  sufficient  to  support  a  finding 
of  actual  9ettlemeiitt 
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8. — Same — Sale  to  Kiiior — ^Validation. 

Even  if  the  sale  of  the  school  land  to  L.  was  void  because  be  was  at  the 
time  a  minor,  it  was  validated  by  the  Act  of  1899  (Qen.  Laws  1899,  p.  269,  di. 
160),  and  the  further  fact  that  L.,  after  reaching  his  majority,  evidenced  the 
affirmance  of  his  purchase  by  continuing  to  occupy  the  land.  Watson  v.  White, 
26  Texas  Civ.  App.,  442,  and  Johnson  v.  Bibb,  32  Texas  Civ.  App.,  471,  followed. 

4. — Same— Three  Tears'  Oecupanoy— Death  of  Settler. 

Where  an  actual  settler  upon  school  land  dies  before  the  completion  of  the 
three  years'  term  of  occupancy,  it  seems  that,  after  the  expiration  of  three  years 
from  the  date  of  his  settlement,  the  question  of  the  requisite  settlement  and  oc- 
cupancy of  the  land  can  not  be  raised  by  a  subsequent  applicant  to  purchase  it 
from  the  State,  the  case  then  being  the  same  as  if  a  certificate  of  three  years' 
occupancy  had  been  duly  issued  by  the  Land  Gonumssioner,  bat  on  this  point  a 
majority  of  the  court  express  no  opinion. 

Appeal  from  the  District  Court  of  NolasL  Tried  below  before  Hon. 
Jas.  L.  Shepherd. 

W.  L.  Orogan,  F.  0.  Thurmond  and  Cunningham  '&  Oliver,  for  ap- 
pellant.— 1.  Actual  settlement  to  be  sufiBcient,  must  be  proven  by  evi- 
dence of  settlement  together  with  other  facts  and  circumstances  showing 
an  intention  to  make  the  premises  a  home.  Merely  reducing  the  prem- 
ises to  possession  is  not  sufficient.  Thomas  v.  Hubbard,  69  S.  W.  Rep., 
649;  Busk  v.  Lowrie,  86  Texas,  129,  23  S.  W.  Rep.,  983;  Atkeson  v. 
Bigler,  4  Texas  Civ.  App.,  99,  23  S.  W.  Rep.,  415;  Jordan  v.  Payne, 
45  S.  W.  Rep.,  189;  Renner  v.  Patterson,  51  S.  W.  Rep.,  868;  Lee  v. 
Green,  58  S.  W.  Rep.,  196. 

2.  The  validating  act  of  May  27,  1899,  was  not  intended  to  and 
does  not  validate  lands  bought  as  additional  lands,  no  settlement  being 
required  on  them.     Spence  v.  Dawson,  70  S.  W.  Rep.,  73. 

3.  A  sale  of  school  lands  made  under  the  law  in  force  in  1898, 
to  one  not  an  actual  settler  thereon,  and  to  one  also  a  minor  under 
the  age  of  twenty-one  years,  is  void.  Dupree  v.  Duke,  70  S.  W.  Rep., 
561;  Adams  v.  King,  66  S.  W,  Rep.,  484;  State  v.  Rogan,  64  S.  W. 
Rep.,  1018. 

Beall  &  Beall,  for  appellees. — 1.  The  very  moment  that  an  applicant 
goes  upon  State  school  land  as  an  actual  settler  with  the  intention  of 
making  same  his  home  from  that  time  on,  he  becomes  an  eligible  pur- 
chaser, and  when  it  is  shown  that  such  applicant  had  gone  upon 
the  land  with  such  effects  as  pertained  to  his  peculiar  demands  for 
the  occupancy  thereof,  at  the  date  of  his  application  for  such  land; 
with  the  intention  of  making  same  his  home,  he  thereby  becomes  a  legal 
purchaser  of  such  land,  and  his  application  when  made  in  the  terms 
of  the  law  for  such  land,  takes  such  land  ofiF  the  market.  Borden  v, 
Meade,  43  S.  W.  Rep.,  122;  Prince  v.  Bates,  7  Texas  Ct.  Rep.,  709; 
Goethal  v.  Read,  9  Texas  Ct.  Rep.,  855. 

2.  If  said  Lewis  was  not  a  settler,  yet  the  validating  statute,  as  well 
as  the  time  intervening  between  the  date  of  his  purchase  and  the  date 
of  the  appellant's  applications,  cured  such  defect,  and  the  Lewis  title 
was  valid  and  subsisting  at  the  date  of  the  appellant's  attempted  pur- 
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chase  of  said  lands.     Strickle  v.  Tuberville,  4  Texas  Ct.  Rep.,  779; 
Johnson  v.  Bibb,  7  Texas  Ct.  Rep.,  944. 

3.  A  sale  of  school  lands  to  a  minor  18  years  of  age,  under  the  Acts 
of  1895-7,  was  valid,  and  the  question  of  occupancy  can  not  be  raised 
after  the  expiration  of  three  years  after  such  sale  by  one  whose  rights 
did  not  attach  prior  to  such  expiration  date.  White  v.  Watson,  9  Texas 
Ct.  Rep.,  62,  and  authorities  there  cited;  Foster  v.  Berry,  9  Texas  Ct. 
Rep.,  724;  Lamkin  v.  Malsler,  7  Texas  Ct  Rep.,  278. 

SPEER,  Associate  Justice. — Appellant  instituted  this  suit  in  tres- 
pass to  try  title  to  recover  from  apellees,  J.  R.  Lewis  and  wife,  the  heirs 
of  J.  C.  Lewis,  deceased,  school  sections  214,  42,  58  and  16,  block  la, 
H.  &  T.  C.  Ry.  surveys  in  Nolan  County,  Texas.  A  trial  was  had  be- 
fore the  district  judge,  resulting  in  a  finding  and  judgment  in  favor 
of  the  appellees. 

The  four  sections  of  land  in  controversy  were  awarded  to  John  C. 
Lewis,  deceased,  by  the  Commissioner  of  the  General  Land  Office,  Octo- 
ber 8,  1898,  upon  applications  dated  August  17,  1898,  and  August  27, 
1898,  respectively.  Appellant's  applications,  which  were  rejected  on 
account  of  the  previous  sale  to  deceased,  were  made  more  than  three 
years  after  the  award  to  deceased.  John  C.  Lewis,  the  deceased,  was  a 
minor  at  the  time  of  his  applications  to  purchase,  but  at  the  date  of 
his  death,  which  occurred  in  June,  1901,  he  had  reached  his  majority, 
being  then  about  twenty-one  and  a  half  years  of  age. 

The  trial  court  found  that  deceased  was  not  an  actual  settler  upon 
the  section  applied  for  as  a  home  section  at  the  time  of  making 
his  application,  but  that  within  six  months  thereafter,  to  wit;  about 
September  1,  1898,  he  did  make  a  sufficient  settlement  upon  the  land, 
and  that  such  application  to  purchase  having  been  made  prior  to  the 
first  day  of  January,  1899,  the  statute,  commonly  known  as  the  "Decker 
Healing  Act,"  made  valid  the  award  to  him.  The  finding  of  fact 
and  conclusion  of  law  are  attacked  and  made  the  grounds  of  appel- 
lant's first  and  second  assignments  of  error. 

It  is  insisted  that  the  curative  Act  of  1899  could  at  most  aflfect 
only  section  16,  which  was  awarded  to  deceased  as  his  home  section; 
in  other  words,  that  the  Act  is  not  applicable  at  all  to  lands  purchased 
as  additional  lands.  The  case  of  Spence  v.  Mitchell,  96  Texas,  43, 
70  S.  W.  Rep.,  73,  decided  by  our  Supreme  Court,  is  cited  as  authority 
for  this  contention.  True,  the  language  contained  in  that  opinion,  to  the 
effect  that  "the  statute  does  not  seem  applicable  to  a  purchaser  of  addi- 
tional lands,  since  settlement  of  such  purchaser  is  not  required,"  lends 
color  to  appellant's  insistence,  but  when  considered,  as  it  should  be, 
in  the  light  of  the  facts  of  the  case  then  before  the  court,  it  does 
not  require  us  to  hold  that  the  purchase  of  the  three  sections  awarded  to 
the  deceased  as  additional  lands  to  his  home  section  was  not  validated 
by  his  settlement  upon  his  home  section  within  the  time  prescribed  by 
the  Act.  The  case  under  review  was  one  in  which  a  person  to  whom 
additional  lands  had  been  awarded  transferred  a  part  of  such  additional 
lands  to  another,  who  settled  on  the  same  within  the  six  months,  but 
failed  to  pay  the  first  installment  of  the  purchase  money.  This  purchase, 
it  was  held,  was  not  validated  by  the  Act  in  question.    In  the  present 
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(^ase  the  deceased^s  application  for  his  home  section  was  made  on  August 
17,  1898,  and  for  the  additional  sections,  on  August  27,  1898,  and  all 
were  awarded  to  him  on  October  8  following.  If  by  making  actual 
settlement  upon  his  home  section  within  six  months  after  the  date  of  his 
application  to  purchase  same,  the  sale  based  thereupon  was  validated  by 
the  operation  of  the  statute  referred  to,  we  see  no  reason  for  holding 
that  the  sale  of  the  additional  lands  based  upon  the  ownership  of  such 
home  section  was  not  also  validated.  It  would  seem  to  follow  that  if 
the  sale  of  the  home  section  was  validated,  such  validity  dated  from 
the  time  of  his  application  to  purchase,  and  that  it  would  be  a  sufficient 
basis  to  support  the  award  of  the  additional  lands. 

Upon  the  question  of  the  sufficiency  of  the  evidence  to  support  the 
court's  finding  that  the  deceased  made  a  settlement  upon  the  land  with- 
in six  months  from  the  date  of  his  application  to  purchase,  a  majority 
hold  that  such  finding  is  warranted  by  the  evidence  in  the  record.  The 
evidence  indicates  that  within  two  or  three  weeks  after  making  appli- 
cation to  purchase  his  home  section,  the  deceased  hauled  lumber  from 
the  town  of  Sweetwater  and  erected  a  small  house  upon  the  land.  In 
this  he  placed  such  furniture,  cooking  utensils,  and  provisions,  as  were 
necessary  to  enable  him  to  live  upon  the  land.  Several  witnesses  testi- 
fied to  his  cooking  and  sleeping  there  and  making  it  his  home.  It  is 
in  evidence  that  shortly  after  building  his  house,  being  unmarried,  he 
went  to  work  for  his  father  who  was  living  in  the  town  of  Sweetwater, 
at  $20  per  month,  to  attend  to  the  latter's  Hereford  cattle,  but  the 
father  testified,  and  in  this  he  was  supported  by  the  testimony  of  a  num- 
ber of  others,  that  the  deceased  made  a  number  of  trips  back  to  his 
settlement,  where  he  would  spend  the  night,  upon  the  land.  The  deceased 
never  married,  and  never  acquired,  nor  attempted  to  acquire,  any  other 
home  from  the  date  of  his  application  to  the  time  of  his  death.  Bor- 
chers  v.  Meade,  17  Texas  Civ.  App.,  32,  43  S.  W.  Bep.,  300.  A  difiFerent 
conclusion  by  the  judge  would,  however,  have  found  ample  support 
in  the  testimony. 

It  is  also  insisted  that  the  sales  to  the  deceased  were  void  because 
of  his  minority.  But  upon  this  question  we  see  no  reason  to  depart 
from  our  conclusions  in  former  cases.  Watson  v.  White,  26  Texas  Civ. 
App.,  442,  64  S.  W.  Bep.,  826 ;  White  v.  Watson,  34  Texas  Civ.  App., 
169,  9  Texas  Ct.  Bep.,  62;  Johnson  v.  Bibb,  32  Texas  Civ.  App., 
471,  75  S.  W.  Bep.,  71.  Moreover,  in  the  present  case  the  deceased 
had  reached  his  majority  before  his  death,  and  evidenced  the  affirmance 
of  his  purchase  by  continuing  to  occupy  the  land. 

To  the  mind  of  the  writer  there  is  yet  another  reason  why  appellant 
should  not  be  allowed  to  recover  in  any  event.  Article  4218j,  Sayles' 
Civil  Statutes,  provides :  "All  sales  shall  be  made  by  the  Commissioner 
of  the  General  Land  Office,  or  under  his  direction,  and  he  shall  pre- 
scribe suitable  regulations  whereby  all  purchasers  shall  be  required  to 
reside  upon  as  a  home  the  land  purchased  by  them  for  three  consecu- 
tive years  next  succeeding  the  date  of  their  purchase,  except  when 
otherwise  provided.  Such  regulations  shall  require  the  purchaser  to  re- 
side upon  the  land  for  three  consecutive  years  herein  mentioned,  and 
to  make  proper  proof  of  such  residence  and  occupancy  to  the  Commis- 
sioner of  the  General  Land  Office  within  two  years  next  after  the  expi- 
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ration  of  said  three  years,  by  his  affidavit,  corroborated  by  the  affidavits 
of  three  disinterested  and  credible  persons,  to  be  certified  by  some  officer 
authorized  to  administer  oaths,  and  on  making  such  proof  the  Commis- 
sioner shall  issue  to  the  purchaser,  his  heirs  and  assigns,  a  certificate 
showing  that  fact.  .  .  .  "It  has  been  held  that  the  certificate  of 
occupancy  issued  under  this  statute  is  conclusive  proof  of  settlement 
and  occupancy  as  against  one  whose  rights  accrued  subsequent  to  the 
issuance  thereof.  Logan  v.  Curry,  95  Texas,  664,  5  Texas  Ct.  Rep., 
260.  Indeed,  the  reasoning  in  that  case  tends  to  support  the  contention 
that  after  the  lapse  of  three  years  from  the  date  of  the  award  a  purchas- 
er's settlement  becomes  incontestable,  even  where  the  certificate  provided 
for  by  the  statute  has  not  issued.  But  in  the  present  case  not  only 
had  the  three  years  elapsed,  but  prior  to  the  applications  of  appellant 
John  C.  Lewis  had  died.  In  article  42181,  Sayles'  Civil  Statutes,  it  is 
provided :  "If  any  purchaser  shall  die  his  heirs  or  legal  representatives 
•  .  .  shall  be  absolved  and  exempt  from  the  requirement  of  settle- 
ment and  residence  thereon.'^ 

Now,  it  is  clear  upon  the  death  of  Lewis  before  the  expiration  of 
his  three  years'  occupancy,  the  same  could  not  be  completed  in  any  of 
the  methods  prescribed  or  allowed  by  statute.  By  virtue  of  the  provi- 
sions last  quoted,  his  heirs  and  legal  representatives  are  absolved  and 
exempt  from  such  requirement.  If  in  such  case  the  three  years'  oc- 
cupancy is  not  required,  then  proof  of  three  years'  occupancy  is  neces- 
sarily not  required.  No  other  form  of  proof,  nor  proof  of  occupancy 
for  any  other  term  of  years,  is  anywhere  required  or  authorized  by 
statute.  It  follows  from  this  that  the  deceased,  and  the  appellees  as 
his  heirs  and  legal  representatives,  in  the  matter  of  settlement  and 
occupancy,  have  done  all  that  is  required  of  them  by  law  to  entitle  the 
latter,  upon  the  payment  of  the  balance  of  the  purchase  money,  to  the 
issuance  of  the  patent.  This  being  true,  the  writer  is  of  the  opinion 
that  the  sale  can  not  be  attacked  by  the  appellant.  At  best,  the  pre- 
scribed certificate  of  occupancy  is  but  a  muniment  of  title  by  force  of 
the  statute  authorizing  its  issuance.  In  case  the  purchaser  dies  be- 
fore the  completion  of  such  occupancy  no  proof  is  required  or  certificate 
authorized,  and  the  title  of  such  purchaser,  especially  after  the  lapse 
of  three  years,  should  be  held  to  be  valid  as  against  an  attack  for  non- 
settlement  by  one  whose  claim  originated  thereafter.  If-  this  is  not 
true,  then  the  matter  would  be  open  to  such  attack  at  least  until  the 
issuance  of  the  patent,  which  might  be  forty  years.  This  is  unrea- 
sonable. Logan  V.  Curry,  supra.  The  Legislature  evidently  meant  that 
the  death  of  a  purchaser  should  put  an  end  to  all  inquiries  into  his 
settlement  and  occupancy;  for  the  reason  that,  since  the  question  of 
settlement  is  so  largely  one  of  intention,  it  would  be  productive  of  much 
injustice,  if  not  of  actual  fraud  and  perjury,  to  permit  an  attack  upon 
it  after  tiie  death  of  the  purchaser  who  alone  best  knows  the  facts.  The 
writer  therefore  believes,  that,  as  the  proof  of  occupancy  followed  by  the 
certificate  of  that  fact  is  made  conclusive  upon  the  question  of  settlement 
and  occupancy  in  favor  of  the  living  purchaser,  so  also  the  death  of 
a  purchaser  is  made  conclusive  upon  that  question  in  favor  of  his  heirs 
and  legal  representatives. 
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Upon  this  last  feature  of  the  case  the  other  members  of  the  court 
express  no  opinion. 

The  assignments  of  error  are  all  overruled  and  the  judgment  is  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


MARCH,  1905. 


Jesse  French  Piano  &  Organ  Company  v.  Sobert  Nolan. 

Decided  March   1,   1905. 

Sale — ^False  Kepresentations — ^Retcissipn. 

False  representations  by  the  vendor  of  chattels,  though  not  embodied  in  the 
contract  nor  made  with  intent  to  deceive,  are  l^^l  fraud,  and  it  is  immaterial 
that  the  party  making  them  was  ignorant  of  their  falsity.  If  material,  and  re- 
lied on  by  the  purchaser,  he  may  rescind,  and  may  recover  back  money  paid  in 
reliance  on  them. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  before 
Hon.  Ed.  S.  Lauderdale. 

U.  F.  Short,  for  appellee. — To  authorize  the  cancellation  of  the  con- 
tract by  which  appellee  became  the  purchaser  of  the  piano  in  contro- 
versy from  the  appellant,  it  devolved  upon  him  to  allege  and  prove 
he  was  induced  to  purchase  the  same  by  the  false  and  fraudulent  repre- 
sentations of  the  agent  of  appellant,  intentionally  made,  and  that 
appellee  relied  upon  such  representations  and  believed  them  to  be  true, 
and  that  he  was  induced  thereby  to  make  said  purchase.  Downes  v. 
Self,  28  Texas  Civ.  App.,  356,  67  S.  W.  Hep.,  897;  Benjamin  on  Sales, 
7th  ed.,  p.  434. 

W.  A.  Bonner  and  Crane  &  Gilbert,  for  appellee. — If  a  material  mis- 
representation be  made,  although  it  be  not  embodied  in  the  contract,  it 
is  considered  as  a  constructive  or  legal  fraud,  although  it  may  be  made 
without  any  wilful  intention  to  deceive,  but  merely  through  carelessness, 
mistake  or  ignorance ;  for,  if  a  party  be  actually  deceived  by  a  misrepre- 
sentation, the  practical  result  is  the  same  whether  it  were  a  wilful  fraud 
or  not.  Henderson  v.  San  Antonio  &  M.  G.  Ry.  Co.,  17  Texas,  576; 
Haldeman  v.  Chambers,  19  Texas,  50;  George  v.  Taylor,  55  Texas, 
97,  102;  Davis  v.  Driscoll,  22  Texas  Civ.  App.,  15,  54  S.  W.  Eep., 
43;  Wintz  t.  Morrison,  17  Texas,  383,  388. 

EIDSON,  Associate  Justice. — This  suit  was  brought  by  the  appel- 
lee to  rescind  a  contract  for  the  purchase  of  a  piano,  which  he  alleged 
hQ  wa9  induced  to  make  with  appellant  by  its  false  and  fraudulent 
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representations,  and  to  recover  the  sum  of  $50,  alleged  to  have  been 
paid  by  him  at  the  time  of  making  such  contract,  as  a  part  of  the  con- 
sideration thereof,  and  to  cancel  the  notes  given  by  him  for  the  re- 
mainder of  the  consideration. 

Upon  a  trial  before  the  court  without  a  jury,  judgment  was  rendered 
for  appellee  rescinding  the  sale,  cancelling  the  notes,  and  for  the  sum 
of  $50,  the  amount  of  the  cash  payment. 

The  only  question  raised  by  appellant's  assignments  of  error  is  as 
to  the  sufficiency  of  the  testimony  to  sustain  the  judgment  rendered 
by  the  court  below.  While  there  is  a  conflict  between  the  testimony 
of  the  witnesses  of  appellee  and  those  of  appellant,  as  to  some  of  the 
material  facts  involved' in  the  case,  we  are  of  opinion  that  there  is 
ample  testimony  in  the  record  to  support  the  judgment.  We  think  the 
court  in  rendering  judgment  for  the  appellee  as  above  stated,  ap- 
plied the  correct  principles  of  law  to  the  facts  proven.  False  repre- 
sentations, though  not  embodied  in  the  contract  and  made  without  intent 
to  deceive,  are  legal  fraud,  and  it  is  immaterial  that  the  party  making 
the  false  representations  was  ignorant  of  their  falsity.  If  they  are 
material,  and  the  party  to  whom  they  are  made  relies  upon  their  being 
true  and  acts  upon  them,  he  is  entitled  to  be  relieved  against  the  effect 
of  such  false  representations.  (Henderson  v.  San  Antonio  &  M.  G. 
R.  R.  Co.,  17  Texas,  576;  Davis  v.  Driscoll,  22  Texas  Civ.  App.,  15, 
54  S.  W.  Rep.,  43;  Ranger  &  Co.  v.  Heame,  41  Texas,  258.) 

It  is  also  a  correct  principle  of  law  that  where  a  party  pays  money 
in  ignorance  of  circumstances  with  which  the  receiver  is  acquainted, 
and  they  are  not  disclosed,  and  which,  if  disclosed,  would  have  avoided 
the  payment,  the  receiver  acts  fraudulently,  and  the  money  may  be  re- 
covered back.  (George  v.  Taylor,  55  Texas,  100  to  102;  Texas  Elevator 
&  C.  Co.  V.  Mitchell,  7  Texas  Civ.  App.,  231.) 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 


A.  G.  Fbeeman  v.  San  Antonio  Brewing  Company. 

Decided  March  1,  1905. 

Aetion  for  Penonal  Injuries — Trespasser — Licensee. 

Plaintiff  was  employed  to  work  in  defendant's  bottling  department  under 
the  direction  and  control  of  the  foreman  thereof,  and  was  transferred  by  such 
foreman  to  another  and  different  department  under  control  of  a  different  fore- 
man, where  he  received  the  injuries  for  which  damages  were  sought.  Held,  that 
plaintiff  knew,  or  was  charged  with  knowledge  that  the  foreman  was  without 
authority  to  transfer  him,  and  could  not  recover,  he  being  merely  a  trespasser 
or  licensee  in  the  department  where  he  was  injured. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
J.  L.  Camp. 

C.  L.  Bass,  for  appellant. 

Onion  &  Henry  and  Newton  &  Ward,  for  appellee. — Appellant  was 
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working  in  a  department  diflEerent  from  that  in  which  he  was  employed 
and  over  which  his  foreman,  Bader,  had  no  authority  or  control,  and 
therefore  assumed  the  risk.  Hillsboro  Oil  Co.  v.  White,  41  S.  W.  Rep., 
874;  Labatt  on  Master  and  Servant,  vol.  2,  sec.  537;  Fisk  v.  Railway 
Co.,  13  Pac.  Rep.,  144;  Newbury  v.  Lumber  Co.,  69  N.  W.  Rep., 
743;  Bradley  v.  Railway  Co.,  14  Lea,  314. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellant 
against  the  appellee  to  recover  damages  for  personal  injuries  occasioned 
by  the  alleged  negligence  of  the  latter.  After  the  evidence  was  intro- 
duced, the  court  instructed  a  verdict  for  defendant,  and  from  the  judg- 
ment rendered  this  appeal  is  prosecuted. 

The  plaintiff  alleged,  as  his  cause  of  action,  in  substance  that  on 
March  28,  1902,  and  prior  thereto,  he  was  employed  by  defendant  in 
its  bottling  department,  under  the  control  and  direction  of  Fred  Bader, 
his  foreman,  who  was  empowered  by  defendant  to  employ  and  discharge 
him ;  that  while  he  was  so  employed  he  was  put  to  work  by  Bader  in  a 
different  department  in  taking  empty  beer  kegs  from  stacks  and  paint- 
ing them ;  that  while  engaged  in  such  work  a  keg  fell  from  the  stack 
upon  his  head  and  seriously  injured  him. 

That  his  injuries  were  directly  caused  from  defendant's  negligence, 
in  that  plaintiff  was  inexperienced  in  and  knew  nothing  of  the  risk 
and  danger  in  doing  such  work,  which  was  dangerous  because  the 
kegs  were  so  stacked  that  when  one  was  removed  the  ones  behind  it 
would  fall,  and  that  such  defect  in  stacking  the  kegs  was  unknown  to 
him. 

That  the  president  and  vice-president  of  the  company  and  plaintiff's 
foreman,  Bader,  knew  or  by  the  exercise  of  ordinary  care  could  have 
known,  the  facts  before  stated,  and  they  negligently  caused  and  permit- 
ted the  plaintiff  to  do  such  work  without  warning  him  of  its  dangers, 
and  that  he  was  injured  without  negligence  on  his  part. 

The  undisputed  evidence  shows  that  the  kegs  were  stacked  in  ap- 
pellee's wash  house,  which  was  a  different  department  in  its  plant  from 
the  bottling  department  and  the  superintendence  of  the  work,  employ- 
ment, control  and  direction  of  its  servants  were  intrusted  to  a  differ- 
ent foreman ;  that  plaintiff  was  not  employed  by  defendant  to  work  in  the 
department  where  he  claims  to  have  been  injured  by  the  falling  of  the 
kegs ;  and  that  his  foreman,  Bader,  had  no  authority  from  the  defendant 
to  put  him  or  any  other  of  its  servants  to  work  there ;  and  that  from  the 
department  in  which  he  was  employed  to  work,  and  from  his  knowledge 
of  the  separate  departments  and  the  way  defendant's  business  was  con- 
ducted, plaintiff  knew  or  was  charged  with  knowledge  that  Bader  had 
no  authority  from  defendant  to  put  him  at  work  in  a  separate  and 
distinct  department  from  the  one  in  which  he  was  employed. 

From  the  undisputed  facts  it  follows  that,  in  respect  to  the  work 
plaintiff  was  doing  when  he  claims  to  have  been  injured,  the  relation  of 
master  and  servant  did  not  exist  between  him  and  the  defendant,  and 
the  latter  owed  him  no  duties  incident  to  such  relationship.  Under 
the  circumstances  his  position  was  virtually  that  of  a  trespasser  or  licen- 
see. Labatts'  Master  &  Servant,  sees.  435,  629;  Railway  v.  McDaniel, 
12  Lea  (Tenn.),  386, 
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Therefore  the  court  did  not  err  in  peremptorily  instructing  a  verdict 
for  defendant. 
The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


A.  C.  Krueger  v.  Brenham  Furniture  Manupacturinq  Co. 

Decided  March  3,   1905. 

1. — ^Ezpert  Evidenoe — ^Result  of  Experiment. 

A  nonexpert  witness  maj  testify  to  the  result  of  an  experiment  made  in 
his  presence  in  operating  a  saw,  after  the  accident,  and  that,  as  he  saw  it  op- 
erated, it  would  not,  and  could  not,  throw  timber  in  the  direction  claimed  by 
plaintiff,  who  had  been  injured  while  engaged  in  running  the  saw. 

2. — Same— Similar  Conditions  Shown  by  Expert. 

Such  nonexpert  evidence  relative  to  the  experiment  was  admissible  after 
defendant's  manager,  an  expert,  had  testified  that  the  conditions  under  which 
such  experiment  was  conducted  by  him  were  practically  the  same  as  those  ex- 
isting at  the  time  of  the  accident. 

8. — ^ICaster  and  Servant — ^Personal  Injnry— Ineompeteney  of  Fellow  Servant. 

Where  a  servant  sued  for  injuries  which  were  claimed  to  have  resulted 
from  the  incompetency  of  a  fellow-servant,  the  cause  of  the  latter's  incompetency 
was  immaterial,  and  it  was  therefore  not  error  for  the  court  to  refuse  to 
charge  that,  when  defendant  placed  the  feUow-servant,  a  minor,  at  work  about 
dangerous  machinery,  it  was  its  duty  to  warn  him  as  to  the  danger  of  injury 
to  the  other  servants  in  case  his  tasks  were  not  properly  and  carefully  per- 
formed. The  case  is  not  the  same  as  if  the  minor  himself  had  been  injured  for 
lack  of  warning 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed.  S.  Sinks. 

Bowers,  Swearingen  &  Schulz,  for  appellant — 1.  The  testimony  of 
nonexpert  witnesses,  as  to  the  results  of  experiments  which  have  been 
made  out  of  court,  is  inadmissible.  Lentz  v.  City  of  Dallas,  96  Texas, 
258;  Shelly  v.  City  of  Austin,  74  Texas,  608;  Locke  v.  International 
&  Q.  N.  Ry.,  60  S.  W.  Eep.,  314;  Houston  St.  By.  Co.  v.  Sciacco,  80 
Texas,  350;  Radam  v.  Microbe  Destroyer  Co.,  81  Texas,  122;  Railway 
Co.  V.  Sweeney,  24  S.  W.  Rep.,  947;  Underhill  on  Evidence,  sec.  201;, 
Gillett's  Indirect  and  CoUat.  Evidence,  sec.  66;  Railway  v.  Hepner,  83 
Texas,  136. 

2.  Where  the  experiment  is  not  shown  to  have  been  conducted  under 
substantially  the  same  conditions  as  existed  at  the  time  of  the  act  in- 
tended to  be  illustrated,  the  testimony  of  witnesses  as  to  the  result 
of  such  experiments  is  inadmissible.  Olivares  v.  Railwav  Co.,  8  Texas 
Ct.  Rep.,  977;  Byers  v.  Railway  Co.,  29  S.  W.  Rep.,  128;  Railway  v. 
Mugg,  31  N.  E.  Rep.,  564;  Underhill  on  Evidence,  p.  201;  Gillett  on 
Evidence,  p.  94. 

3.  The  duty  of  the  master  to  select  competent  servants  and  to  warn 
and  instruct  each  of  his  servants  of  the  clangers  incident  to  his  em- 
ployment, is  imposed  upon  the  master  not  only  for  the  protection  of  the 
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servant  himself^  but  also  for  the  protection  of  the  colaborers  of  that 
servant.  Texas  ft  P.  Ry.  Co.  t.  Johnson,  89  Texas,  522;  Bonner  ft 
Eddy  V.  Whitcomb,  80  Texas,  183 ;  Brick  t.  Texas  ft  P.  By.  Co.,  83  Tex- 
as, 602;  Railway  v.  Preacher,  59  S.  W.,  593;  Railway  v.  Hannig,  43 
S.  W.  508;  Railway  t.  Farmer,  11  S.  W.  Rep.,  156;  White  v.  San 
Antonio  W.  Wks.  Co.,  29  S.  W.  Rep.,  262;  Missouri,  K.  ft  T.  By.  t. 
Evans,  41  S.  W.  Rep.,  90;  Gulf,  C.  ft  S.  P.  Ry.  v.  Jones,  76  Texas, 
351;  Beach  on  Cont.  Neg.,  sec.  127,  128. 

Mathis  &  Pace,  for  appellee. — 1.  Nonexperts  giving  the  facts  upon 
which  their  opinions  are  based  may  testify  to  such  opinions.  Gonzales 
College  V.  McHugh,  21  Texas,  265;  Jarrard  v.  Missouri  P.  Ry.  Co., 
65  Texas,  560;  Gulf,  C.  ft  S.  F.  t.  Daniels,  1  Texaa  Civ.  App.,  701; 
Galveston,  etc.,  Ry.  Co.  t.  Daniels,  9  Texas  Civ.  App.,  257;  Ft.  Worth 
ft  D.  C.  Ry.  Co.  V.  Wilson,  3  Texas  Civ.  App.,  586;  San  Antonio  ft 
A.  P.  Ry.  Co.  V.  Parr,  26  S.  W.  Rep.,  862;  Texas  Cent.  Ry.  Co.  v. 
Lyons,  34  S.  W.  Rep.,  363 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johns,  9  Texas 
Civ.  App.,  345;  International  &  G.  N.  Ry.  Co.  v.  Klaus,  64  Texas,  293. 

2.  Where  an  experiment  for  the  establishment  of  a  principle  is  shown 
to  have  been  conducted  under  substantially  the  same  conditions  as 
existed  at  the  time  of  the  act  intended  to  be  illustrated,  the  testimony 
of  witnesses  as  to  the  result  is  admissible.  Leonard  v.  Southern  Pacific 
Ry.  Co.,  15  L.  R.  A.,  222;  Chicago,  St.  Louis  &  P.  Ry.  Co.  v.  Champion, 
23  L.  R.  A.,  861;  C.  C.  ft  D.  Ry.  Co.  v.  Stockwell,  43  Iowa,  470,  15 
L.  R.  A.,  222 ;  Bois  v.  Chesapeake  ft  Ohio  Ry.  Co.,  13  Amer.  &  Eng. 
Ry.  Cases,  617. 

GILL,  Associate  Justice. — This  suit  was  instituted  by  appellant 
to  recover  of  appellee  damages  for  personal  injuries  alleged  to  have  re- 
sulted from  the  incompetence  of  a  fellow  workman  negligently  employed 
and  kept  in  service  by  appellee.     Defendant's  pleas  in  bar  were  the 

?:eneral  denial,  contribute^  negligence,  assumed  risk,  and  that  the 
ellow  workman  of  plaintiff  was  a  fellow  servant  for  whose  negligence 
defendant  was  not  liable.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  defendant,  from  which  the  plaintiff  has  appealed. 

The  defendant  was  a  company  engaged  in  the  manufacture  of  furni- 
ture and  for  that  purpose  used,  among  other  things,  a  circular  saw  pro- 
pelled by  a  band  connected  with  the  power  which  operated  its  other 
machinery.  This  saw  was  set  in  a  stationary  table  and  extended  four 
or  five  inches  above  the  top  of  the  table  through  a  slit  in  the  table. 
The  saw  was  used  for  sawing  or  "ripping''  boards  into  narrow  pieces 
for  use  in  the  manufacture  of  furniture.  On  the  11th  day  of  December, 
1903,  plaintiff  was  employed  to  operate  this  saw,  and  entered  at  once 
upon  the  discharge  of  his  duties.  It  was  his  duty  to  place  upon  the 
table  the  piece  of  timber  intended  to  be  sawed  and  push  it  slowly 
against  the  saw,  which  was  revolving  in  his  direction.  Philip  Brooks, 
a  negro  boy  about  thirteen  years  old,  was  directed  by  his  employers 
to  act  as  ^Hailer"  for  plaintiff.  It  is  the  duty  of  the  "tailer"  to  stand 
on  the  opposite  side  of  the  saw  from  plaintiff  and  take  the  sawed  pieces 
from  the  table  and  place  them  to  one  side.  There  was  evidence  tending 
to  show  that  it  was  also  his  duty  to  place  his  hand  on  the  plank  as  it 
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passed  by  the  saw  and  steady  it  and  hold  it  down  as  it  was  being  sawed, 
and  that  this  was  necessary  to  the  safe  operation  of  the  saw,  as  other- 
wise the  saw  teeth,  as  they  came  up  on  the  opposite  side  from  plaintiff, 
would  catch  the  edges  of  the  planks  being  sawed  and  throw  them  up, 
thus  endangering  the  plaintiff. 

Other  evidence  tended  to  show  that  the  saw  could  be  safely  operated 
by  one  man.  That  if  care  was  exercised  no  such  accident  could  happen, 
and  that  the  duty  of  "tailer^'  required  no  skill  and  consisted  simply  in 
taking  the  timber  from  the  table  after  it  passed  the  saw  and  putting 
it  to  one  .side  out  of  the  way. 

On  the  day  when  plaintiff  entered  upon  the  discharge  of  his  duties 
he  began  sawing  or  "ripping**  boards  three  or  four  feet  in  length  and 
about  six  inches  in  width  and  two  inches  thick.  Brooks  was  at  the 
opposite  end  of  the  table,  taking  the  pieces  away  as  they  were  sawed. 
He  had  also  been  placing  his  hands  upon  the  boards  as  they  passed  the 
saw  and  when  the  saw  was  nearly  through  the  plank.  Plaintiff  started 
a  board  through  the  saw,  gently  pushing  it  with  his  hand,  and  when 
the  saw  had  passed  through  the  bottom  and  lacked  three  or  four  inches 
of  finishing  the  top  side  of  the  board.  Brooks  removed  his  hand  from  the 
other  end  of  the  board,  the  saw  threw  the  board  out  of  place  and 
plaintiff's  hand  fell  against  the  saw,  causing  the  loss  of  his  thumb 
and  two  fingers.  The  evidence  is  conflicting  as  to  whether  the  accident 
occurred  the  instant  Brooks  removed  his  hand  or  a  moment  later. 
Brooks  had  been  engaged  in  odd  tasks  about  the  factory  for  about 
six  weeks  and  was  confined  to  no  particular  task.  He  had  not  been 
instructed  as  to  the  dangers  of  operating  this  particular  saw,  and  had 
not  been  told  it  was  a  part  of  his  duty  to  keep  his  hand  on  the  boards 
as  they  passed  through  the  saw,  or  that  it  would  be  dangerous  to  his 
fellow  workman  to  fail  to  do  so.  The  company  seems  to  have  proceeded 
upon  the  theory  that  it  required  no  special  knowledge  to  perform  the 
duties  of  a  "tailer,'*  and  that  his  duties  bore  no  relation  to  the  safety 
of  the  plaintiff.  The  plaintiff  had  no  previous  acquaintance  with 
Brooks  and  did  not  know  whether  he  was  competent  or  not.  There 
waa  evidence  tending  to  show  that  plaintiff  was  justified  in  proceeding 
on  the  assumption  that  Brooks  was  competent. 

The  court  in  his  main  charge  submitted  the  issues  presented  by  the 
evidence  adduced  by  plaintiff,  and  also  submitted  the  defenses  interposed 
by  the  company.    The  trial  resulted  as  stated. 

Plaintiff  complains  of  the  admission  of  the  testimony  of  W.  A.  Wood 
and  from  other  witnesses,  all  of  whom  were  permitted  to  testify,  over 
objection  of  plaintiff,  that  they  were  present  subsequent  to  the  accident 
at  a  time  when  one  H.  WoUe,  the  general  manager  of  the  factory,  was 
operating  this  same  saw.  That  he  operated  it  alone  without  the  assist- 
ance of  a  "tailer,**  and  that  whenever  the  saw  caught  in  the  timber  on 
the  opposite  side  from  the  operator  it  threw  the  timber  in  the  direction 
of  the  operator,  and  not  in  the  way  claimed  by  plaintiff.  That  from 
what  they  saw  it  was  demonstrated  that  the  timber  would  not  be  thrown 
otherwise  than  as  they  saw  it. 

The  grounds  of  objection  to  this  testimony  were:  First,  that  the 
witnesses  were  not  shown  to  be  experts ;  second,  because  the  evidence  was 
irrelevant;  third,  because  the  proper  predicate  was  not  laid  for  it  by 
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proof  that  the  experiment  was  conducted  under  the  same  conditions 
that  existed  at  the  time  of  the  accident. 

It  is  true  these  witnesses  were  not  experts,  but  it  seems  to  us  there 
are  obvious  answers  to  the  first  ground  of  objection.  The  first  is  that 
the  witnesses  were  not  testifying  as  experts,  but  merely  described  what 
they  saw  happen  while  Wolle,  who  was  an  expert,  operated  the  ma- 
chine, they  having  been  invited  to  witness  the  experiment.  It  is  clear 
that  the  matter  testified  about  does  not  come  within  the  rule  that  a 
witness  will  not  be  heard  to  give  his  opinion  on  matters  about  which 
the  jury  were  as  well  qualified  to  judge.  It  was  really  a  matter  about 
which  the  aggregate  impression  could  be  heard  from  the  witness  because 
of  the  impossibility  of  the  witness  giving  in  detail  the  minutiae  upon 
which  his  conclusion  was  based.  Th^y  simply  saw  the  machine  in  oper- 
ation under  circumstances  as  at  the  time  of  the  accident,  and  were 
permitted  to  say  in  substance  that,  as  they  saw  it  operated,  it  would  not 
and  could  not  throw  the  timber  in  the  direction  claimed  by  plaintiff. 
They  were  testifying  from  knowledge,  and  not  giving  an  expert  opinion. 
It  is  plain  that  had  they  seen  the  saw  in  operation  prior  to  the  acci- 
dent and  had  learned  that  it  would  throw  the  timbers  only  in  a  certain 
direction,  they  might  have  so  testified;  and  it  is  immaterial  that  they 
gained  their  knowledge  by  witnessing  the  operation  of  the  machine  sub- 
sequent to  the  accident. 

Wolle  had  testified,  qualifying  as  an  expert,  and  had  shown  that  the 
conditions  under  which  the  experiment  was  conducted  were  practically 
the  same  as  those  existing  at  the  time  of  the  accident.  The  only  differ- 
ence was  that  the  saw  was  slightly  rusted  and  the  teeth  of  the  saw  had 
been  filed  down.  He  also  testified  that  the  timber  could  not  have  been 
thrown  as  plaintiff  claimed.  The  cases  cited  by  appellant  state  the  rule 
correctly — ^that  the  opinions  of  nonexperts  will  not  ordinarily  be  heard 
— ^but  we  think  the  evidence  admitted  was  not  obnoxious  to  the  rule. 
The  evidence  was  certainly  relevant  as  tending  to  disprove  plaintiff's 
theory  that  the  removal  of  Brooks'  hand  from  the  timber  caused  the 
accident.  The  third  objection  has  been  disposed  of  by  what  has  been 
said  above. 

The  second  proposition  under  this  assignment  is  a  contention  that  a 
nonexpert  can  not  be  heard  to  detail  the  results  of  experiments  made 
out  of  court;  and  Graney  v.  Railway  Co.,  38  S.  W.  Rep.,  909,  is  cited 
as  supporting  the  proposition.  The  case  is  not  in  point,  as  neither 
the  conditions  nor  the  object  testified  about  were  the  same  as  those  in- 
volved in  the  trial.  The  testimony  was  not  excluded  on  the  ground 
that  the  witnesses  were  not  experts,  but  on  the  ground  last  stated  above. 
We  are  of  opinion  the  proposition  is  not  sound. 

The  plaintiff  requested  a  special  charge  to  the  effect  that  when  de- 
fendant placed  Brooks,  a  minor,  at  work  about  dangerous  machinery, 
it  was  its  duty  to  warn  him  not  only  of  the  dangers  and  how  to  avoid 
them,  but  to  instruct  him  also  as  to  the  dangers  to  his  fellow  workmen 
in  case  his  tasks  were  not  properly  and  carefuly  performed.  The  re- 
fusal of  this  charge  is  complained  of.  While  it  may  have  embodied 
a  sound  proposition  of  law,  we  are  of  opinion  it  was  not  error  to  refuse 
to  give  it.  If  plaintiff  was  injured  by  the  incompetence  of  Brooks,  it 
Vol.  XXXVIII.  avil— 26. 
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was  immaterial  to  plaintiff's  right  to  recover  whether  the  incompe- 
tence of  Brooks  grew  out  of  his  youth  and  inexperience  or  another  cause. 
It  was  enough  to  show  that  he  was  incompetent  and  that  the  company 
knew  or  ought  to  have  known  it.  This  issue  was  well  submitted  in  the 
main  charge,  and  we  do  not  think  the  facts  are  such  as  to  require 
the  court,  as  matter  of  law,  to  charge  that  if  Brooks  was  a  minor  and 
the  company  failed  to  warn  and  instruct  him,  liability  would  follow 
as  an  inevitable  consequence  in  case  his  incompetence  caused  injury 
to  another.  It  is  also  true  that  if  Brooks  was  in  fact  incompetent,  the 
company  could  not  protect  itself  against  this  suit  by  mere  warning 
and  instruction,  if  these  warnings  and  instructions  did  not  in  fact 
cure  the  incompetence,  and  the  company  knew  or  ought  to  have  known 
that  it  had  not.  The  question  is  not  the  same  as  if  the  minor  himself 
had  been  injured  for  lack  of  such  warning.  The  case  seems  to  have 
been  well  tried,  and  we  do  not  believe  the  charge  complained  of  was 
necessary  to  plaintiff^s  rights  upon  any  issue  presented  by  the  facts. 
Finding  no  reversible  error  in  the  record,  the  judgment  is  afl&rmed. 

Affirmed. 


Northwestern  National  Life  Insurance  Company  v.  Mary  E. 

Blasingame  et  al. 

Decided  March  4,  1905. 

1. — LawB  of  Another  State — ^Evidence. 

A  pamphlet  purporting  to  be  the  insurance  laws  of  Minnesota,  and  to  have 
been  printed  by  the  "Pioneer  Printing  Company,  State  Printers,"  did  not  pur- 
port to  have  been  printed  by  authority  of  that  State,  and  hence  was  not,  un- 
der the  Texas  Statutes,  admissible  in  evidence  to  prove  the  law  of  Minnesota. 

2. — Same — ^Harmless  Error. 

Error  in  admitting  in  evidence  the  laws  of  another  State,  and  in  chaiging 
thereon,  was  harmless  where  the  specific  findings  of  the  jury  showed  that  they 
were  not  influenced  thereby. 

8. — Insurance — Compromise  of  Death  Claim — Coniideration — ^Frand. 

Where  an  agent  of  the  insurer,  on  a  contention  that  the  policy,  by  reason 
of  a  breach  of  the  warranties  therein,  was  void,  which  contention  was  not  made 
in  good  faith,  or  in  the  belief  that  it  was  well  founded,  or  presented  a  doubtful 
question,  effected  a  settlement  with  the  beneficiary  in  a  life  policy  for  an 
amount  less  than  was  due  under  its  terms,  there  was  no  consideration  for  the 
relinquishment  of  the  unpaid  balance,  and  the  beneficiaiy  was  not  bound  by 
the  settlement. 

Appeal  from  the  District  Court  of  Van  Zandt.  Tried  below  before 
Hon.  B.  W.  Simpson. 

Maurice  E.  TjOcJce,  for  appellant. — 1.  The  conrt  erred  in  admitting 
in  evidence  the  pamphlet  offered  by  the  defendants  for  the  purpose  of 
proving  the  statutory  law  of  Minnesota.  U.  S.  Rev.  Stats.,  905;  Texas 
Rev.  Stats.,  2304,  2305;  Martin  v.  Payne,  11  Texas,  292;  Mexican  Nat. 
Ry.  Co.  V.  Ware,  60  S.  W.  Rep.,  34*3;  Bright  v.  White,  8  Mo.,  421; 
Minor  on  Conflict  of  Laws,  sec.  213;  Story  on  Conflict  of  Laws,  sec. 
637,  and  notes;  Nat.  Bank  of  Com.  v.  Kennedy,  83  S.  W.  Rep.,  368; 
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Annendiaz  v.  Sema,  40  Texas,  291;  Trigg  v.  Moore,  10  Texas,  197; 
Di  Sora  v.  Phillips,  10  H.  of  L.  Cases,  624 ;  Liv.  and  G.  W.  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  TJ.  S.,  397 ;  Bank  of  China,  etc.,  v.  Morse,  168 
N.  Y.,  458,  61  N.  E.,  774;  Alexander  v.  Pennsylvania  Co.,  48  Ohio  St., 
623,  30  N:  E.,  69;  UfiEord  v.  Spaulding,  156  Mass.,  65,  30  N.  E.,  360. 
2.  Under  tiie  undisputed  evidence,  the  compromise  settlement  made 
by  Mrs.  Blasingame  with  the  company  was  binding  upon  her.  Franklin 
Life  Ins.  Co.  v.  Villeneuve,  60  S.  W.  Rep.,  1014,  68  S.  W.  Hep.,  203; 
Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.,  327;  Dunn  v.  Common- 
wealth Life  Ins.  Co.,  3  Plippen,  379,  Fed.  Cas.,  4174;  Rev.  Stats.,  1265; 
Platter  v.  City  of  Seymour,  86  Ind.,  326;  Gates  v.  Shutts,  7  Mich., 
126;  Dimick  v.  Insurance  Co.,  69  N.  J.  Law,  384>  55  Atl.  Rep.,  291; 
Manhattan  Ins.  Co.  v.  Burke,  70  N.  E.  Rep.,  74;  8  Cyc,  531. 

Kearby  &  Kearby,  for  appellee. 

RAINEY,  Chiep  Justice. — In  1902  the  appellant  insured  the  life 
of  Dr.  H.  R.  Blasingame  for  $2,000  in  favor  of  his  wife,  Mary  E.  Blas- 
ingame. In  1903  Dr.  Blasingame  died.  The  company  denied  liability 
because  of  certain  misrepresentations  alleged  to  have  been  made  by  Dr. 
Blasingame  in  procuring  the  policy.  The  company  paid  Mrs.  Blasingame 
$800  in  settlement  of  her  claim.  In  September,  1903,  Mrs.  Blasingame 
sued  on  the  policy  to  recover  the  amount  thereof,  less  the  $800  paid, 
together  with  interest,  costs  and  statutory  penalties,  and  obtained  judg- 
ment by  default  in  October,  1903.  In  January,  1904,  the  company 
brought  this  suit  to  restrain  said  judgment,  and  obtained  a  temporal^ 
injunction.  The  company  claimed  that  the  service  in  the  original  suit 
was  had  on  a  discharged  agent,  and  that  it  had  good  defenses  to  the 
policy  of  which  it  did  not  avail  itself  because  it  knew  nothing  of  said 
proceeding.  The  court  held  that  the  company  had  good  excuse  for  not 
defending  the  suit,  and  submitted  the  case  to  the  jury  on  special  issues. 
Upon  the  verdict  judgment  was  rendered  for  appellee,  from  which  this 
appeal  is  prosecuted. 

lii  the  application  for  the  policy  Dr.  Blasingame  stated  that  he,  at 
that  time,  did  not  use  opium,  morphine,  hydrate  of  chloral  or  other  nar- 
€otis,  and  had  never  used  them,  tobacco  excepted;  also  stated  that  he 
had  neither  brother  nor  aunt  that  had  at  any  time  been  afflicted  with 
insanity.  These  statements,  under  the  policy,  were  warranties,  and  if 
they,  or  any  of  them,  were  false,  under  the  decisions  of  this  State  it, 
would  avoid  the  policy.  The  court  submitted  to  the  jury  whether  or 
not  any  of  said  statements  so  made  were  false,  and  the  jury  returned 
a  verdict  stating  in  effect  that  such  statements  were  not  false. 

The  appellant  complains  of  the  verdict  of  the  jury  on  these  issues 
on  the  ground  that  it  is  contrary  to  and  not  supported  by  the  evidence. 
The  evidence  is  conflicting  on  these  issues,  but  there  is  sufficient  evi- 
dence to  support  the  verdict  of  the  jury,  and  the  first  and  second  assign- 
ments which  attack  these  findings  are  overruled. 

The  policy  of  insurance,  among  other  provisions,  contained  the  fol- 
lowing :  "This  policy  is  issued  and  accepted  subject  to  all  the  provisions 
of  chapter  178,  Laws  of  1901,  of  the  State  of  Minnesota,  and  it  is 
expressly  agreed  that  this  contract  shall  be  governed  by,  subject  to,  and 
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construed  only  according  to,  the  laws  of  said  State  of  Minnesota,  the 
place  of  the  contract  being  the  home  office  of  the  company  in  Minne- 
apolis of  said  State/' 

To  prove  the  laws  of  Minnesota  the  court,  over  objection  of  appellant, 
admitted  in  evidence  a  pamphlet  containing  106  pages,  purporting  to 
be  the  insurance  laws  of  Minnesota.  The  front  cover  has  "Insurance 
Laws  of  the  State  of  Minnesota,  comprising  all  laws  relating  to  insur- 
ance in  said  State  in  force  October  1,  1899,"  on  it.  In  small  letters  at 
the  bottom  of  the  front  page  was  printed  "St.  Paul:  Pioneer  Press 
Company,  State  Printers,  1899,"  and  on  the  inside  it  purports  to  be 
"an  act  to  revise  and  codify  the  insurance  laws  of  the  State." 

The  court  gave  in  charge  to  the  jury  the  twentieth  section  of  said 
laws,  which  reads  as  follows:  "No  oral  or  written  misrepresentation 
made  in  the  negotiation  of  a  contract  or  policy  of  insurance,  by  the 
insured  or  in  his  behalf,  shall  be  deemed  material  or  avoid  the  policy  or 
prevent  its  attaching,  unless  such  misrepresentation  is  made  with  actual 
intent  to  deceive  and  defraud,  or  unless  the  matter  misrepresented  in- 
creases the  risk  of  loss." 

The  admission  of  said  pamphlet  and  the  giving  of  said  charge  are 
assigned  as  error.  The  courts  of  this  State  can  not  take  judicial  cog- 
nizance of  the  statutory  laws  of  other  States,  and  for  them  to  operate 
in  this  State  they  must  be  proved  in  the  way  regulated  by  law.  Our 
statutes  provide  that  such  laws  may  be  proved,  when  the  printed  law 
purports  to  have  been  printed  under  the  authority  of  such  State.  They 
may  also  be  proved  under  the  Act  of  Congress  by  certified  copy,  under 
the  hand  of  the  Secretary  of  State,  authenticated  with  the  seal  of  State. 
We  know  of  no  other  mode  by  which  it  may  be  done.  The  pamphlet 
did  not  purport  to  have  been  printed  by  the  authority  of  the  State  of 
Minnesota;  nor  was  it  certified  to  by  the  Secretary  of  State.  This 
being  the  case,  the  admission  of  said  pamphlet  as  evidence  was  error.  It 
follows  that  the  giving  of  the  charge  relating  to  the  law  of  Minnesota 
was  also  error.  However,  as  the  jury  found  specifically  on  the  issues 
raised,  from  which  we  think  it  appears  that  they  were  not  influenced 
to  so  find  from  the  action  of  the  court  in  reference  to  the  lawfl  of 
Minnesota,  we  hold  that  such  error  is  harmless. 

On  the  question  of  settlement  the  jury  found  that  George  F.  Getty, 
appellant's  agent,  "did  not  act  in  good  faith  in  contending  that  the 
policy  was  void,  believing  that  the  contention  was  well  founded  or  pre- 
.sented  a  doubtful  question."  It  is  contended  that  this  finding  is  con- 
trary to  the  evidence.  The  evidence  shows  that  George  F.  Getty  was 
a  lawyer,  appellant's  agent,  who  came  down  here  from  Minnesota  to 
settle  with  Mrs.  Blasingame.  He  went  out  to  her  home  in  the  country 
and  represented  to  her  that  he  had  made  investigation  and  had  found 
out  that  Dr.  Blasingame  had  misrepresented  in  his  application  his  habits 
as  to  the  use  of  morphine,  whiskey,  etc. ;  that  he  had  no  insane  brother 
or  aunt  and  that  he  had  no  other  insurance;  that  these  representations 
were  in  fact  not  true,  and  that  they  were  sufficient  to  defeat  the  policy. 
After  endeavoring  to  impress  those  matters  upon  her,  he  offered  her  $250 
in  settlement.  This  she  refused.  He  then  offered  her  $500  which  she 
agreed  to  take,  but  he  finally  asked  her  how  many  children  she  had,  and 
upon  her  stating  she  had  seven,  he  stated  he  would  make  it  $800,  that 
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being  $100  for  each,  and  told  her  to  tell  no  one  how  much  was  paid. 
When  all  the  circumstances  surrounding  the  transaction  are  considered, 
we  think  the  evidence  supports  the  verdict. 

There  was  no  consideration  for  Mrs.  Blasingame  to  relinquish  the 
balance  of  the  policy  above  $800.  This  holding  we  think  is  supported 
by  Insurance  Co.  v.  Villenueve  (29  Texas  Civ.  App.,  128,  68  S.  W. 
Rep.,  203)  and  Life  Association  v.  Pindley  (29  Texas  Civ.  App.,  494, 
5  Ct.  Rep.,  325). 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Atchison,  Topeka  &  Santa  Fe  Railvitay  Company  v.  W.  H.  Wil- 
liams ET  AL. 

Decided  March  4,   1906. 

1. — ^Ballroads — ^Venue — Conneoting  Carriers. 

Where  suit  against  several  railroads  for  damages  to  freight,  occurring  in  a 
through  shipment,  is  brought  in  a  county  through  which  only  one  of  the  roads 
extends,  the  fact  that,  on  the  trial,  judgment  is  rendered  in  favor  of  such  latter 
road  does  not  of  itself  operate  to  defeat  the  jurisdiction  as  to  another  road 
against  which  judgment  is  rendered,  and  does  not  establish  that  the  road  so 
held  not  liable  was  fraudulently  joined  in  the  suit  for  the  purpose  of  giving 
jurisdiction  over  the  others. 

2. — Same — Jnrlsdiotion — ^Plea  of  PriYllegre. 

In  order  to  defeat  the  jurisdiction  over  the  other  roads  there  must  be  both 
pleading  and  proof  that  the  road  adjudged  not  liable  was  fraudulently  joined  in 
the  suit  for  the  sole  purpose  of  giving  jurisdiction  over  the  other  defendants. 

8. — Joint  Liability — Pleading  and  Judgment. 

In  such  an  action,  brought  under  the  Act  of  May  20,  1899,  it  is  no  objection 
to  the  judgment  against  one  of  the  roads  that  plaintiff's  petition  did  not  allege 
the  precise  amount  of  damages  done  by  each  of  the  carriers  engaged  in  the 
transportation. 

4. — ^Evidence — ^Weight  of  Cattle — ^Market  Sales. 

In  an  action  for  damages  to  cattle  shipped  to  market  and  sold  there,  proof 
of  the  weights  at  which  they  were  sold  may  be  made  by  showing  their  weights 
as  entered  up  in  the  book  of  sales  by  the  bookkeeper  of  the  commission  house 
that  sold  the  cattle,  without  producing  the  man  who  weighed  the  cattle  or  the 
slips  of  paper  on  which  the  weights  were  endorsed  by  him  and  from  which  such 
bookkeepier  entered  up  the  weights. 

5. — Motion  for  Hew  Trial — Error  on  Appeal — ^Waiver. 

Where  a  party  himself  requests  the  court  to  overrule  his  motion  for  a  new 
trial,  and  this  is  accordingly  done,  he  is  not  entitled  to  urge  on  appeal  any 
ground  of  error  necessary  to  be  presented  in  a  motion  for  new  trial. 

Appeal  from  the  County  Court  of  Midland.  Tried  below  before  Hon. 
L.  M.  Murphy. 

Ed.  J.  Hamner  and  J.  W.  Terry,  for  appellant. — 1.  In  order  to  main- 
tain suit  against  a  railroad  company  in  a  county  through  or  into  which 
it  does  not  operate  its  road,  it  is  necessary  that  some  liability  growing 
out  of  the  contract  of  shipment  sued  on  shall  exist  against  a  connecting 
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carrier  in  the  shipment  which  operates  its  line  of  railroad  in  the  county 
where  the  suit  is  brought.  Railroad  v  Lynch,  75  S.  W.  Rep.,  486 ;  Rail- 
road V.  Forbis,  79  S.  W.  Rep.,  1074. 

2.  A  bookkeeper  of  a  commission  house  can  not  testify  as  to  the 
prices  at  which  cattle  were  sold  by  that  commission  house,  and  the 
weights  of  such  cattle,  simply  because  the  same  were  recorded  by  him 
in  books  correctly  kept,  when  such  bookkeeper  did  not  see  the  cattle 
weighed  nor  sold,  and  was  not  present  when  such  cattle  were  weighed 
or  sold,  and  only  knows  what  they  weighed  or  for  what  sold  by  informa- 
tion furnished  him  by  the  parties  who  sold  and  weighed  the  cattle. 

Hawkins  &  Isaacs,  tor  appellees. — The  fact  that  appellee  failed  to  ny 
cover  against  some  of  the  defendants  is  no  evidence  of  the  fact  that  they 
were  made  parties  for  the  fraudulent  purpose  of  conferring  jurisdiction 
upon  the  court.  The  question  of  jurisdiction  is  determined  by  the  face 
of  the  pleadings,  in  the  absence  of  proof  of  fraudulent  allegations  to 
confer  jurisdiction,  and  the  burden  of  proof  was  on  appellant  to  estab- 
lish his  plea  of  fraudulent  allegations,  which,  as  aforesaid,  he  failed  to 
do.  It  is  not  necessary  that  each  connecting  carrier  should,,  in  fact,  be 
liable,  and  that  a  jury  should  so  find  in  each  case,  in  order  to  determine 
the  jurisdiction  of  the  court,  for  in  that  event  the  question  of  jurisdiction 
could  not  be  determined  until  the  case  had  been  fully  tried  and  a  verdict 
rendered. 

CONNER,  Chief  Justice. — Plaintiff  instituted  this  suit  on  Decem- 
ber 14,  1903,  against  the  Texas  &  Pacific  Railway  Company,  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  and  appellant,  for  damages  to 
a  shipment  of  cattle  made  from  Monahans,  Texas,  to  Fort  Worth, 
Texas,  over  the  line  of  the  Texas  &  Pacific  Railway  Company,  and  from 
Fort  Worth,  Texas,  to  South  St.  Joseph,  Missouri,  over  the  lines  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  appellant.  The 
Texas  &  Pacific  Railway  Company  pleaded  general  demurrer  and  gen- 
eral denial,  and  special  answer,  alleging  a  contract  limiting  its  liability. 
The  Gulf,  Colorado  &  Santa  Fe  Railway  Company  pleaded  its  privi- 
lege, which  was  substantially  the  same  as  the  plea  of  privilege  filed  by 
appellant,  which  said  plea  was  by  the  court  overruled.  The  appellant 
pleaded  its  privilege  to  be  sued  in  El  Paso,  County,  Texas,  which  was 
by  the  court  overruled.  The  court,  at  the  instance  of  the  Texas  & 
Pacific  Railway  Company  and  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  gave  special  instruction  to  the  jury  to  find  for  these  com- 
panies, for  the  reason  that  there  was  no  evidence  showing  any  loss,  neg- 
ligence or  damage  accruing  to  plaintiffs  cattle  on  their  lines  of  railway, 
no  objection  to  this  action  of  the  court  being  made  by  appellee  nor  by 
appellant.  The  trial  resulted  in  a  judgment  for  appellee  against  ap- 
pellant for  $450.03. 

The  principal  contention  in  this  case  arises  under  the  first  and  sev- 
enth assignments  of  error,  complaining  of  the  action  of  the  court  in  re- 
fusing to  sustain  appellants  plea  of  privilege,  as  shown  by  its  bill  of 
exception  number  1. 

The  shipment  was  a  through  one,  and  a  joint  liability  was  alleged. 
The  facts  show,  as  was  alleged  in  the  plea  of  privilege,  that  appellant 


1905,]  A.  T.  &  S.  F.  Ey.  Co.  v.  Williams.  407 

operates,  under  a  lease  approved  by  the  Texas  Railroad  Commission,  the 
railroad  of  the  Rio  Grante  &  El  Paso  Railway  Company,  extending  from 
the  boundary  line  of  the  State  of  Texas  to  El  Paso,  a  distan(?e  of  about 
twenty  miles ;  appellant  not  otherwise  owning  or  operating  any  railroad 
in  Texas.  The  plea  of  privilege  also  alleged  that  the  plaintiff  had 
falsely  and  fraudulently  joined  in  the  suit  the  Texas  &  Pacific  Railway 
Company  for  the  sole  and  only  purpose  of  giving  jurisdiction  over  the 
person  of  appellant  in  Midland  County.  There  was  no  affirmative  proof 
of  this  averment  of  a  fraudulent  joinder,  unless  such  may  be  inferred 
from  the  fact  that  the  court  gave  the  special  instructions  mentioned,  and 
that  the  verdict  and  judgment  was  in  favor  of  the  Texas  &  Pacific  Rail- 
way Company  and  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 
Appellants  proposition  of  error  is,  in  substance,  that  juris(3iction  over 
appellant  in  Midland  County  was  defeated  by  the  mere  fact  that  no  lia- 
bility was  shown  against  the  Texas  &  Pacific  Railway  Company ;  it  being 
appellant's  further  contention  that  the  leasehold  interest  in  the  railroad 
of  the  Rio  Grande  &  El  Paso  Railway  Company,  above  mentioned,  is  not 
such  ownership  or  interest  as  brings  it  within  the  terms  of  the  Act  of 
1899. 

We  think  the  assignments  and  contentions  above  noted  must  be  over- 
ruled. The  Act,  approved  May  20,  1899  (Laws  of  1899,  page  214),  pro- 
viding the  venue  of  suits  against  railroad  companies,  specifically  de- 
clares that  whenever  any  freight,  baggage  or  other  property  has  been 
transported  over  two  or  more  railroads  operating  any  part  of  their  roads 
in  this  State,  or  operated  by  any  assignee,  trustee  or  receiver  of  any  such 
railways,  suit  for  loss  or  damages  arising  out  of  such  transportation  may 
be  brought  against  any  one  or  all  of  such  railroads  in  any  county  in 
which  either  of  such  railroads  extends  or  is  operated.  Under  the  facts 
of  this  case  the  Act  mentioned  seems  to  clearly  confer  the  right  to  sue 
appellant  in  Midland  County.  To  say  the  least  of  it,  it  is  equally  au- 
thoritative with  the  venue  statute  upon  which  appellant  predicates  its 
plea  of  privilege.  It  seems  clear  to  us,  upon  the  face  of  appellee's  peti- 
tion, that  the  court  of  Midland  County  had  jurisdiction,  and  that,  in 
order  to  defeat  it,  and  for  appellant  to  avail  himself  of  the  general  pro- 
vision of  the  statute  conferring  upon  it  the  privilege  of  being  sued  in 
El  Paso  County,  where  it  alleged  in  ita  plea  of  privilege  it  had  an  agent, 
it  was  necessary  not  only  to  allege,  but  to  prove,  that  the  Texas  & 
Pacific  Railway  Company,  whose  line  was  operated  through  Midland 
County,  was  joined  for  the  fraudulent  purpose  of  giving  jurisdiction. 
And  we  do  not  think  that  such  proof  is  made  by  merely  showing  upon 
the  final  trial  that  liability,  in  fact,  did  not  exist  against  the  Texas  & 
Pacific  Railway  Company.  In  this  particular  case  the  court  instructed 
the  jury  to  find  for  the  Texas  &  Pacific  and  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Companies,  but  no  complaint  is  made  of  such  instruction, 
and  it  may  have  been  predicated  upon  circumstances  not  appearing, 
which  entirely  justified  the  instruction,  and  which  also  were  entirely 
consistent  with  the  allegation  of  appellee's  petition  that  a  liability,  at 
the  institution  of  the  suit,  did  exist  against  the  Texas  &  Pacific,  and  en- 
tirely consistent  with  appellee's  good  faith  in  making  the  averment. 

In  the  case  of  Texas  &  Pacific  Railway  Company  v.  Stell  (61  S.  W. 
Rep.,  980)  this  court  held  that,  where  a  petition  against  two  railway 


408  Texas  Civil  Appeals  Reports,  Vol.  38.  [March, 

compaBies  alleged  a  partnership  or  joint  liability,  £he  plea  of  a  nonresi- 
dent defendant  to  the  jurisdiction  was  properly  overruled  where  it* 
failed  to  charge  fraud  in  the  allegations  of  partnership  and  joint  liabil- 
ity, citing  a  number  of  cases.  If  it  be  necessary,  in  order  to  exclude 
jurisdiction,  that  fraud  in  averments  be  charged  in  the  plea  of  privi- 
lege, it  necessarily  follows  that  the  averment  in  that  particular  must 
be  proved,  and  we  think  this  view  consistent  with  numerous  cases  in, 
which  it  has  been  held  that,  where  the  petition  charges  an  amount  with- 
in the  jurisdiction  of  the  court,  to  defeat  the  issue  of  jurisdiction  thus 
presented  on  the  ground  that  the  real  amount  involved  is  below  the 
jurisdiction  of  the  court,  it  is  necessary  to  allege  and  prove  that  the 
plaintiff  in  the  suit  alleged  an  excessive  amount  for  the  fraudulent  pur- 
pose of  conferring  jurisdiction.  In  such  cases  it  has  been  several  times 
held  that  the  mere  fact  that,  on  the  trial,  judgment  was  rendered  for  an 
amount  below  the  jurisdiction  of  the  court,  did  not  defeat  the  jurisdic- 
tion. 

The  cases  of  Texas  &  Pacific  Railway  Co.  v.  Lynch  (75  S.  W.  Rep., 
486),  and  Atchison,  Topeka  £;  Santa  Fc  Railway  Company  v.  Forbis  (79 
S.  W.  Rep.,  1074),  are  cited  by  appellant  in  support  of  the  contentions 
noted.  We  think  these  cases,  however,  are  distinguishable.  In  the 
Forbis  case,  the  railway  company  operated  within  the  county  of  the  suit 
was  not  sued,  and  no  negligence  was  charged  against  it,  and  we  held, 
upon  the  authority  of  the  Lynch  case,  that  the  Act  of  1899  did  not  ap- 
ply. In  the  Lynch  case,  the  Supreme  Court  construed  the  Act  consti- 
tuting the  foundation  of  the  cause  of  action  as  the  separate,  distinct 
wrong  of  the  Texas  &  Pacific  Railway  Company,  one  for  which  the  rail- 
way company  operating  its  road  in  the  county  of  the  institution  of  the 
suit  was  in  nowise  responsible,  and  the  court,  in  discussing  the  effect 
of  the  act  of  1899,  held  that  "It  (the  Act  of  1899)  was  not  intended 
to  authorize  a  suit  against  two  railway  companies  not  acting  under  a 
joint  contract  for  the  distinctly  separate  wrong  of  one,  merely  because 
property  had  been  transported  over  the  connecting  lines  of  the  two." 
In  the  Case  before  us  it  is  distinctly  alleged  in  ttie  petition  that  the 
shipment  was  a  through  one;  that  the  contract  for  shipment  had  been 
made  with  the  Texas  &  Pacific  for  itself  and  in  behalf  of  its  codefend- 
ants,  including  appellant,  for  such  through  shipment.  Neriigence  and 
consequent  damages  against  each  of  the  defendants  was  as  distinctly  al- 
leged, and  prayer  for  the  total  damages  against  the  defendants  jointly 
and  severally  was  made.  So  that  the  petition  seems  to  have  presented 
the  precise  case  contemplated  by  the  statute  of  1899,  as  the  purposes  of 
that  Act  have  been  declared  by  the  Supreme  Court  in  the  Lynch  case, 
supra.  We  think  all  assignments  involving  the  question  of  appellee's 
right  to  sue  appellant  in  Midland  County,  and  the  jurisdiction  of  the 
court  over  appellant  in  that  county,  should  be  and  are  hereby  overruled. 

Tinder  the  third,  fourth,  fifth  and  sixth  assignments,  the  appellant  in 
various  forms  objects  to  the  judgment,  and  to  appellee's  petition,  because 
the  precise  amount  of  damage  done  by  each  of  the  carriers  engaged  in 
the  transportation  was  not  alleged  nor  shown.  An  inability  to  so  do 
seems  to  have  been  the  reason  for  the  venue  statute  hereinbefore  dis- 
cussed. Say  the  Supreme  Court  in  the  Lynch  case,  supra,  in  discussing 
the  Act  of  May  20,  1899 :  "Before  the  passage  of  the  Act  it  was  a  mat- 


1905.]  A.  T.  &  S.  F.  Ry.  Co.  v.  Williams.  409 

ter  of  not  infrequent  occurrence  that  livestock  which  had  been  shipped 
over  two  or  more  lines  of  railroad  under  separate  and  independent  con- 
tracts arrived  at  their  destination  in  a  damaged  condition^  and  the  ship- 
per was  at  a  loss  to  know  how  much  of  the  damage  was  chargeable  to  the 
one  line  and  how  much  to  the  other,  or  others,  in  case  there  were  more 
than  two.  The  evident  purpose  of  the  Act  was  to  relieve  shippers  of  this 
difficulty,  and  to  provide  a  joint  action  against  all  of  the  carriers  where 
there  was  a  reasonable  probability  that  each  was  responsible  for  some 
part  of  the  whole  damage."  The  Act,  however,  provides  that  the  dam- 
ages may  be  apportioned,  the  jury  and  court  thus  being  enabled  to  find 
against  one  or  all  of  the  railway  companies  engaged  in  the  transporta- 
tion when  authorized  to  so  do  by  the  averments  and  proof  of  negligence. 
There  is  another  question  presented  under  the  ninth  and  eleventh 
assignments  of  error  that  we  will  notice  with  some  particularity  because 
of  its  frequent  recurrence  before  us.  The  bookkeeper,  in  the  commission 
house  at  the  point  of  destination  selling  appellee's  cattle,  was  permitted 
to  testify  to  the  prices  and  weights  of  the  cattle  as  shown  by  his  books, 
and  he  attached  to  his  deposition  a  copy  of  the  account  sales  showing 
such  weights  and  prices.  The  prices  at  which  the  cattle  were  sold  appear 
to  have  been  established  by  the  testimony  of  the  salesman  in  exact  ac- 
cord with  the  price  as  shown  in  the  account  sales,  but  objection  is  made 
to  the  account  sales,  because  the  weights  of  the  cattle  were  not  established 
by  the  person  who  actually  weighed  them.  The  facts,  however,  show  that 
in  making  sales  the  custom  was  for  the  weigher  to  endorse  the  weights 
of  the  cattle  weighed  upon  slips  of  paper,  which  were,  during  the  regu- 
lar course  of  business,  delivered  to  the  bookkeeper,  and  such  weights 
were  then  entered  upon  the  books.  The  bookkeeper  testified  that  his 
books  were  correctly  kept,  and  that  the  weights  and  prices  shown  in  the 
account  sales  were  correct  as  shown  by  his  books.  It  was  further  shown 
that  the  person  who  did  the  actual  weighing  could  not  be  found,  he 
being  no  longer  in  the  employ  of  the  commission  house  selling  the  cat- 
tle. We  feel  no  hesitation  in  saying  that  the  account  sales  was  admis- 
sible. It  is  common  knowledge  that  in  the  cattle  markets  of  the  country 
great  numbers  of  cattle  are  constantly  and  daily  sold,  and  it  could  cer- 
tainly not  be  expected  that  those  who  weigh  them  would  be  prepared  to 
testify  as  to  the  separate  weights  of  the  cattle  weighed  by  them.  The 
slips  upon  which  these  weights  were  endorsed  at  the  time  are  evidently 
not  intended  to  be  for  preservation,  and  when,  as  shown  here  to  have  been 
the  case,  they  are  made  at  the  time  and  presented  in  regular  course  of 
the  business  to  the  person  whose  duty  it  is  to  enter  such  weights  upon 
a  book  for  preservation  in  an  enduring  form,  we  do  not  think  such  slips 
constitute  the  best  evidence,  at  least,  neither  the  slips  nor  the  person 
who  did  the  actual  weighing  are  essential  in  the  establishment  of  the 
weights.  The  weights  and  prices,  as  preserved  by  the  clerk  or  officer 
mafeng  the  official  entries,  are  accepted  by  the  parties  at  the  time  as  cor- 
rect, and  are  acted  upon  by  them  in  the  settlement  of  the  transaction. 
We  think  such  final  book  entries  fall  within  the  reason  of  the  rule  as 
laid  down  by  Mr.  Greenleaf,  in  his  work  on  Evidence,  volume  1,  sections 
115  and  117.  And  such,  in  eflFect,  is  the  ruling  of  the  Kansas  City  Court 
of  Appeals,  in  the  case  of  Drumm-Flato  Com.  Co.  v.  Gerlach  Bank  (81 
S.  W.  Sep.,  503). 
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Under  the  eighteenth,  twenty-third,  sixteenth  and  thirteenth  assign- 
ments of  error,  objection  is  made  to  the  charge  of  the  court  on  the 
measure  of  damage,  and  that  the  motion  for  new  trial  should  have  been 
granted,  because  the  verdict  of  the  jury  is  excessive;  and  that  the  wit- 
ness Voliva  was  permitted  to  give  alleged  incompetent  testimony.  These 
assignments  all  relate  to  the  question  of  damages  and  to  the  amount 
thereof,  and  we  think  should  be  overruled  on  the  ground  that  the  mo- 
tion for  new  trial,  as  shown  by  the  transcript  in  this  case,  was  over- 
ruled upon  the  special  request  of  counsel  representing  appellant.  The 
order  recites  the  coming  on  of  the  motion  for  a  new  trial,  and  that  the 
attorney  for  the  defendants  wished  said  motion  overruled,  "he  having 
stated  in  open  court  that  it  was  the  wish  and  request  of  defendants  that 
said  motion  should  be  overruled."  The  motion  was  thereupon  overruled, 
and  we  think  the  order  shows,  as  a  whole,  that  the  court  acted  upon  the 
request.  We  must  take  the  record  as  presented  to  us  as  true,  and  appel- 
lant therefore  can  not  be  entitled  to  a  new  trial  upon  any  ground  neces- 
sary to  be  presented  in  a  motion  therefor. 

There  are  several  other  assignments,  but  we  regard  them  as  not  enti- 
tled to  discussion,  and  they  are  therefore  overruled  without  further  no- 
tice. No  reversible  error  having  been  shown,  it  is  ordered  that  the  judg- 
ment be  in  all  things  afSrmed. 

Afiirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  et  al.  v.  R.  D. 
BuMPAs  et  al. 

Decided  March  4,  1905. 

Venue — Conneotlng  Lines  of  Bailroads. 

The  Act  of  1899,  prescribing  the  venue  of  suits  against  railroad  corporations 
(Gen.  Laws  1899,  p.  214),  does  not  authorize  a  suit  for  damages  occurring  to 
freight  on  a  through  shipment  to  be  brought  against  a  part  of  the  connecting 
lines  involved  in  a  county  through  which  only  one  of  the  lines  extends,  where 
such  latter  line  is  not  made  a  party  defendant,  and  no  liability  is  claimed 
against  it. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

Bryan  £  Whittaker,  for  appellants. — ^Where  cattle  are  shipped  over 
several  connecting  carriers,  and  where  neither  of  the  said  carriers,  ex- 
cept the  initial  carrier,  operates  its  line  of  railway  in  the  county  where 
the  suit  is  brought,  and  where  the  initial  carrier  is  not  sued  by  the  plain- 
tiff, and  where  the  other  connecting  carriers  plead  their  privilege  to  be 
sued  in  the  county  of  their  residence,  negativing  all  of  the  exceptions  of 
the  statute  which  would  give  jurisdiction  to  any  court  except  the  county 
of  their  residence,  it  is  error  for  the  court  to  overrule  said  pleas  and  to 
entertain  jurisdiction  over  the  other  carriers.  Acts  of  1899,  p.  214, 
chap.  125;  Railway  v.  Forbis,  79  S.  W.  Rep.,  1075;  St.  Louis,  I.  M.  &  S. 
By.  Co.  V.  White  &  Co.,  80  S.  W.  Rep.,  77,  76  S.  W.  Rep.,  486. 


1905.]  M.  K.  &  T.  Rt.  Co.  v.  B.  D.  Bumpas.  411 

STEPHENS,  Associate  Justice. — This  appeal  is. from  a  judgment 
against  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  for 
$355,  and  against  the  Missouri,  Kansas  &  Texas  Railway  Company  for 
$745,  with  interest  as  part  of  the  damages  from  April  16,  1904,  the  suit 
having  been  brought  against  said  two  companies,  as  common  carriers,  to 
recover  damages  caused  by  their  negligence  in  the  transportation  of  cat- 
tle belonging  to  appellees  from  Fort  Worth,  Texas,  to  National  Stock- 
yards, Illinois.  The  cattle  were  first  received  by  the  Texas  &  Pacific 
Railway  Company  at  Abilene,  Texas,  consigned  to  National  Stockyards, 
Illinois,  and  were  carried  by  it  to  Fort  Worth,  the  end  of  its  line,  where 
they  were  delivered  to  the  Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  the  next  carrier.  All  the  damages  claimed  resulted  from  inju- 
ries done  after  the  cattle  left  the  line  of  the  Texas  &  Pacific,  and,  while 
it  was  alleged  that  the  cattle  had  been  transported  over  the  three  rail- 
roads, no  joint  liability  was  alleged  against  them,  and  no  liability  what- 
soever was  alleged  against  the  Texas  &  Pacific,  and  it  was  consequently 
not  made  a  party  to  the  suit.  The  two  companies  sued,  by  separate  pleas 
filed  and  presented  at  the  proper  time,  and  in  due  order,  denied  the 
right  of  appellees  to  sue  them  in  Taylor  County,  Texas,  and  pleaded  the 
privilege  of  being  sued  elsewhere,  one  of  them  in  Grayson  and  the  other 
in  Dallas  County.  These  pleas  negatived  every  fact  that  would  warrant 
the  institution  of  the  suit  in  Taylor  County,  unless  the  bare  fact  that 
the  cattle  had  been  transported  over  the  three  roads  named  warranted  it. 
The  court  found  the  facts  alleged  in  the  pleas  to  be  true,  but  denied  the 
privilege  claimed,  doubtless  on  the  authority  of  the  following  Act  of  the 
Legislature:  "An  Act  to  prescribe  the  parties  to  and  venue  of  suits 
against  railroad  corporations  and  assignees,  trustees  and  receivers  operat- 
ing any  railway  over  whose  transportation  lines,  or  parts  thereof,  any 
freight,  baggage  or  other  property  has  been  carried  during  transporta- 
tion:'* "Section  1.  That  whenever  any  freight,  baggage  or  other  prop- 
erty has  been  transported  over  two  or  more  railroads  operating  any  part 
of  their  roads  in  this  State,  and  having  an  agent  in  this  State,  or  oper- 
ated by  any  assignees,  trustee  or  receiver  of  any  such  railways,  suit  for 
loss  or  damages  thereto,  or  other  cause  of  action  connected  therewith,  or 
arising  out  of  such  transportation  or  contract  in  relation  thereto,  may 
be  brought  against  any  one  or  all  of  such  railroad  corporations,  assignees, 
trustees  or  receiver  operating  any  of  such  railways  in  any  county  in  which 
either  of  such  railroads  extends  or  is  operated ;  provided,  however,  that 
if  damages  be  recovered  against  more  than  one  carrier,  not  partners  in 
the  shipment  or  contract,  they  shall  be  apportioned  between  the  defend- 
ants by  the  verdict  of  the  jury  and  the  judgment  of  the  court,  or  by  the 
judgment  alone,  should  no  jury  be  demanded ;  provided,  this  Act  shall 
not  change  venue  in  any  case  now  pending."  (Gen.  Laws  Texas,  1899, 
p.  214,  chap.  125.) 

This  case  is  not  to  be  distinguished,  we  think,  from  that  of  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Forbis  (3  Texas  Law  Jour.,  924,  79  S.  W.  Rep., 
1075),  which,  however,  was  decided  by  this  court  after  the  ruling  was 
made  herein.  We  see  no  reason  to  change  the  construction  placed  on 
the  Act  of  1899  in  the  Forbis  case.  The  object  of  that  Act,  as  indi- 
cated in  the  caption,  was  **to  prescribe  the  parties  to  and  venue  of  suits 
against  railroad  corporations'*  in  certain  cases.    It  was  not  the  primary 
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purpose  of  the  Act  to  prescribe  venue^  for  ample  provision  on  that  sub- 
ject, apart  from  the  question  of  parties,  had  already  been  made  by  the 
Legislature.  What  the  shipper  needed  was  a  law  that  would  enable  him 
to  join  in  one  suit  two  or  more  connecting  carriers,  separately,  though 
not  jointly,  liable  to  him  for  damages  growing  out  of  one  continuous 
shipment,  and  the  evident  object  of  the  Act  of  1899  was  to  supply  this 
want,  the  provision  as  to  venue  being  at  least  subordinate,  if  not  merely 
incidental.  The  inconvenience  to  the  shipper  of  having  to  bring  two  or 
more  separate  suits  to  recover  the  damages  sustained  in  one  shipment 
over  different  lines,  together  with  the  inherent  diflSculty  of  his  making 
an  apportionment  of  the  damages  among  the  companies  liable,  was 
doubtless  what  prompted  the  enactment  of  the  law.  It  could  not  have 
been  the  purpose  of  the  Legislature  to  authorize  a  suit  against  a  carrier 
not  claimed  to  be  liable  for  any  part  of  the  loss  sustained,  and  the  lan- 
guage, "suit  .  .  .  may  be  brought  against  any  one  or  all  of  such 
railroad  corporations  ...  in  any  county  in  which  either  of  such 
railroads  extend  [s]  or  is  operated,^'  evidently  has  reference  to  such  rail- 
road corporations  only  as  are  liable  or  claimed  to  be  liable  for  damages. 
Such  corporations  are  the  "defendants'*  mentioned  in  the  proviso  of  the 
Act  among  whom  damages  are  to  be  apportioned.  We  interpret  the  law 
to  mean  that  suit  may  be  brought  against  any  one  or  all  of  the  connect- 
ing carriers  claimed  to  be  liable  for  damages  to  property  carried  by  them 
in  any  county  in  which  the  railroad,  or  either  of  them — that  is,  if  those 
claimed  to  be  liable — extends  or  is  operated,  and  that  the  situation  or 
operation  of  the  railroad  of  a  company  not  sued,  and  not  alleged  to  be 
in  any  manner  liable  for  damages,  does  not  affect  the  venue. 
The  judgment  is  therefore  reversed  and  the  suit  dismissed. 

Reversed  and  Dismissed. 


J.  I.  Case  Threshing  Machine  Company  v.  Mrs.  M.  S.  Burns  et  al. 

Decided  March  4,   1905. 

Kegllgence — ^Dangerous  ICachlnery — ^Injury  to  Child. 

An  owner  of  machinery  attractive  to  children,  rightfully  engaged  in  mov- 
ing it  through  the  streets  of  a  city,  is  not  liable  for  injury  to  a  child  of  seven 
years  who,  in  sport,  suddenly  and  unexpectedly  ran  in  bcftween  the  moving  sec- 
tions thereof,  after  those  in  charge  of  the  machinery  had  repeatedly  warned 
him  to  keep  away  from  it. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  H(m. 
Bichard  Morgan. 

Wendell  Spence,  for  appellant. — 1.  The  owner  of  machinery,  in  the 
lawful  and  ordinary  use  thereof,  is  under  no  legal  obligation  to  keep  watch 
over  his  machinery  in  order  to  exclude  therefrom  trespassing  children, 
and  prevent  injury  to  them  while  playing  thereon.  He  is  not  obliged 
to  use  care  to  prevent  such  trespassers  from  entering  upon  his  machin- 
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ery,  but  is  liable  only  in  case  he  actually  discovered  the  peril  of  the  tres- 
passer in  time  to  have  averted  injury  to  him  by  the  use  of  the  means 
within  his  power.  Missouri,  K.  &  T.  Ry.  Co.  v.  Magee,  92  Texas,  616- 
621;  Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Texas,  31;  Texas  &  P.  Rv.  Co. 
V.  Stagg,  90  Texas,  461 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Edwards,  90  Texas, 
66;  Flores  v.  Railway  Co.,  66  S.  W.  Rep.,  709 ;  House  v.  Blum,  56  8.  W. 
Rep.,  82;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cunningham,  26  S.  W.  Rep., 
474;  Missouri,  K.  &  T.  Ry.  Co.  v.  Richie,  37  S.  W.  Rep.,  868. 

2.  The  trial  court  erred  in  submitting  this  case  to  the  jury  because 
the  evidence  was  such  as  that  under  the  law  no  verdict  could  legally 
be  rendered  against  this  defendant  in  behalf  of  either  one  of  the  plain- 
tiffs, in  that  there  was  no  evidence  suflScient  in  law  to  render  this  defend- 
ant in  any  wise  liable  to  either  one  of  the  plaintiffs.  An  owner  of  ma- 
chinery, although  it  may  be  specially  attractive  and  alluring  to  chil- 
dren, while  being  moved  lawfully  through  a  public  street,  is  under  no 
legal  obligation  to  furnish  guards  to  prevent  the  intrusion  of  children 
thereon.  And  if  he  has  warned  a  trespassing  child  to  desist  from  enter- 
ing upon  the  machinery,  or  being  about  it,  and  if  the  child,  notwith- 
standing such  warning,  enters  upon  the  machinery  while  in  motion, 
without  the  knowledge  of  the  owner,  and  is  injured,  such  owner  can  not 
legally  be  held  liable  in  damages  to  such  trespassing  child.  S.  A.  &  A. 
P.  Ry.  Co.  V.  Morgan,  92  Texas,  98;  Missouri,  K.  &  T.  Ry.  Co.  v.  Ed- 
wards, 90  Texas,  65,  32  S.  W.  Rep.,  815;  Dobbins  v.  Missouri,  K.  &  T. 
Ry.  Co.,  91  Texas,  60 ;  Flores  v.  Atchison,  T.  &  S.  F.  Rv.  Co.,  66  S.  W. 
Rep.,  709;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cunningham,  26  S.  W.  Rep.,  475; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Richie,  37  S.  W.  Rep.,  869 ;  Simonton  v. 
Citizens,  etc.,  Co.,  67  S.  W.  Rep.,  530 ;  House  v.  Blum,  56  S.  W.  Rep., 
82 ;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Shetter,  94  Texas,  196 ;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Halton,  95  Texas,  112;  Texas  &  P.  Ry.  Co.  v.  Ball, 
96  Texas,  623;  Missouri,  K.  &  T.  Ry.  Co.  v.  Eyer,  96  Texas,  72;  Barney 
V.  Railway  Co.,  28  S.  W.  Rep.,  1069. 

Carden,  Senter  &  Carden,  for  appellee. — The  evidence  in  the  record 
sustains  the  contention  of  appellees  that  appellant  is  liable.  St.  Louis 
S.  W.  Ry.  Co.  V.  Abemathy,  68  S.  W.  Rep.,  539 ;  Thompson  v.  Missouri, 
K.  &  T.'^Ry.  Co.,  32  S.  W.  Rep.,  191 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Ed- 
wards, 36  S.  W.  Rep.,  430;  Evansich  v.  Railway  Co.,  57  Texas,  127; 
S.  A.  &  A.  P.  Ry.  Co.  v.  Morgan,  45  S.  W.  Rep.,  374 ;  Ollis  v.  Houston, 
E.  &  W.  T.  Ry.  Co.,  73  S.  W.  Rep.,  30 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Ollis,  83  S.  W.  Rep.,  850;  Cook  v.  Navigation  Co.,  13  S.  W.  Rep.,  475. 

RAINET,  Chief  Justice. — This  is  a  suit  for  damages  brought  by 
Mrs.  M.  S.  Bums,  for  herself  and  as  next  friend  for  her  minor  son, 
Jarrell  Bums,  against  the  appellant.  Upon  trial  verdict  and  judgment 
were  rendered  for  Mrs*  Bums,  from  which  this  appeal  is  prosecuted. 

On  September  24,  1903,  appellant  was  moving  two  or  more  rigs  of 
machinery,  consisting  of  traction  engines,  thresher,  etc.,  along  the  pub- 
lic street  in  Dallas,  from  its  down-town  warehouse  to  the  fair  grounds, 
in  the  eastern  part  of  the  city.  The  machinery  was  attractive  to  chil- 
dren. Jarrell  Bums,  seven  years  of  age,  and  other  children  of  various 
ages,  followed  the  machinery  as  it  moved  through  the  streets,  and,  when 
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nearing  the  fair  grounds,  Jarrell  Burns,  while  attempting  to  pass  be- 
tween parts  of  the  machinery,  was  run  over  and  injured.  Jarrell  Burns, 
as  well  as  all  the  boys,  had  been  driven  away  from  the  machinery,  and 
repeatedly  warned  to  stay  away  therefrom,  etc. 

The  court  was  requested  to  instruct  the  jury  as  follows,  which  in- 
struction was  refused,  and  this  is  assigned  as  error,  viz. :  *The  uncontra- 
dicted evidence  in  this  case  shows  that  the  defendant,  through  its  agents 
and  employes  in  charge  of  its  machinery  while  same  was  being  moved 
through  the  streets  of  the  City  of  Dallas,  at  the  time  of  the  happening 
of  the  accident  complained  of  by  plaintiff,  not  only  did  not  invite  the 
plaintiff,  Jarrell  Bums,  to  go  upon  or  about  said  machinery,  but  said 
evidence  shows  that  defendant,  through  its  said  agents  and  employes, 
commanded  and  directed  the  plaintiff,  Jarrell  Burns,  not  to  go  or  be 
about  said  machinery.  Thereiore,  unless  some  one  of  the  defendant's^ 
agents  or  employes  in  charge  of  moving  said  machinery  knew,  before  the 
accident  complained  of,  that  Jarrell  Bums  had  placed  himself  in  a  posi- 
tion of  peril  or  danger,  and  had  such  knowledge  a  suflRcient  length  of 
time  before  the  accident  to  have  prevented  the  accident  and  injuries  to 
Jarrell  Bums  by  the  use  of  such  a  degree  of  care  as  they  might  reason- . 
ably  have  used  under  the  circumstances,  then  you  will  return  your  ver- 
dict for  the  defendant.'* 

This  charge,  or  one  of  similar  import,  should  have  been  given. 

The  appellant  had  the  right  to  move  the  machinery  along  the  streets 
of  Dallas,  and  it  seems,  from  the  evidence,  that  the  employes  of  appel- 
lant gave  the  boys  warning,  and  ran  them  away  from  the  machine  re- 
peat^ly.  If  their  testimony  is  to  be  believed,  and  it  does  not  seem  to 
be  contradicted,  they  were,  when  not  paying  attention  to  operating  the 
machinery  in  its  transportation,  continually  driving  the  boys  away,  and 
warning  them  to  desist  from  hanging  on  the  machinery  or  being  in 
close  proximity  thereto.  Jarrell  Bums'  running  in  between  the  ma- 
chinery seems  to  have  been  sudden,  and  he  was  not  seen  by  any  of  the  em- 
ployes of  appellant 

The  principles  goveming  this  case  are  the  same  as  announced  by  our 
Supreme  Court  in  Construction  Company  v.  Bostick  (98  Texas,  239,  83 
S.  W.  Rep.,  12).  Judge  Gaines,  in  delivering  the  opinion  in  that  case, 
said:  "The  defendant  did  not  owe  the  duty  of  guarding  its  premises 
and  machinery  against  trespassers,  even  though  they  may  have  been  chil- 
dren of  very  immature  discretion.  We  think,  however,  that  in  analogy, 
at  least,  to  the  doctrine  of  discovered  peril,  when  an  employe  in  charge 
of  the  gins  saw  a  child  of  tender  years  intruding  into  a  place  of  danger, 
or  in  such  close  proximity  to  the  machinery  that  he  was  likely  to  so  in- 
trude, it  became  his  duty  to  take  steps  for  its  protection.  But  we  are  of 
opinion  that  this  duty  would  have  been  performed  by  warning  the  child 
of  its  danger,  and  by  removing  it  from  the  room  in  which  the  machinery 
was  in  operation  to  a  place  of  safety.  It  was  then  no  more  the  duty  of 
the  company  to  place  a  watchman  over  it  than  it  was  its  duty  in  the  first 
instance  to  have  someone  on  guard  for  the  protection  of  such  tres- 
passers." 

The  judgment  will  be  reversed  and  cause  remanded. 
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ON   REHEARING. 

The  appellees,  in  their  motion  for  a  rehearing,  admit  that  no  further 
evidence  could  be  produced  on  another  trial,  and  that  the  decision  of 
this  court  practically  settles  the  case,  and  to  prevent  the  trouble  and  ex- 
pense of  another  trial  it  is  asked  that  this  court  make  a  final  disposition 
thereof.  Believing  as  we  do,  that  the  evidence  fails  to  support  a  verdict 
of  recovery  for  the  appellees,  we  grant  appellees'  request,  and  reverse  the 
judgment  of  the  court  below,  and  here  render  judgment  for  appellants, 
instead  of  remanding  the  case  for  another  trial. 

As  we  are  rendering,  instead  of  remanding  the  cause,  we  deem  it 
proper  to  state  our  conclusions  of  the  evidence.  The  machinery  being 
moved  was  attractive  to  children,  which  was  known  to  appellant,  and  an 
extra  force  had  been  put  on  in  order  to  keep  children  from  being  hurt. 
It  took  several  hours  for  the  machinery  to  traverse  the  distance  from 
the  warehouse  to  the  fair  grounds.  As  it  moved  along  the  streets  boys 
of  various  ages  would  approach  it  and  swing  onto  it  until  driven  away 
by  appellant's  servants.  They  would  come  and  go,  and  others  drop  into 
their  places.  While  in  motion  some  of  them  would  run  in  between  the 
machinery  and  play  ^Tiorsey'*  over  and  upon  the  tongue.  When  Jarrell 
Burns  reached  the  machinery  it  was  within  one-half  mile  of  where  he 
was  hurt.  The  employes  repeatedly  drove  them  away  from  the  machine, 
and  warned  them  to  stay  away  or  they  would  get  hurt,  but  when  the  em- 
ploye would  turn  his  back  the  boys  would  return  to  the  machine  and 
hang  onto  it  as  before. 

Jarrell  Bums  testified  that  he  was  made  to  get  away  once,  and  heard 
the  men  tell  the  boys  to  get  away  two  or  three  times.  The  proof  is  un- 
contradicted that  the  employes  time  and  time  again  told  the  boys  to  get 
away,  and  used  a  stick  in  hitting  at  the  boys'  hands  as  they  clung  to 
the  machine  to  make  them  stay  away  from  the  machine.  While  the  ma- 
chine was  moving  Jarrell  Burns,  without  being  seen  by  the  employes, 
ran  between  the  separator  and  tank  to  cross  over,  when  he  stumbled 
over  the  tongue  of  the  separator  and  was  hurt.  The  appellant  was  not 
guilty  of  negligence  in  failing  to  use  proper  care  to  prevent  the  injury. 

In  support  of  appellee's  contention  that  appellant  was  guilty  of  neg- 
ligence, and  should  be  held  liable,  among  others,  the  cases  of  Railway 
V.  Cunningham  (30  S.  W.  Rep.,  367)  and  Railway  v.  Abernathy  (28 
Texas  Civ.  App.,  613,  68  S.  W.  Rep.,  539)  are  cited.  The  facts  of  those 
cases  are,  in  our  opinion,  different  from  this  case.  In  the  Cunningham 
case  the  train  was  at  a  standstill,  loading  cattle,  and  a  small  boy  was 
present  watching  the  loading.  The  employes  had  warned  him  to  leave, 
but  he  did  not.  He  was  still  there  when  the  train  moved,  and  he  was 
hurt  by  a  plank  that  had  been  negligently  left  in  a  position  where  it 
was  liable  to  hurt  someone  by  the  moving  off  of  the  train.  In  the  Aber- 
nathy case  a  number  of  boys  had  been  allowed  to  congregate  around  and 
get  upon  a  work  train,  with  engine  attached,  that  was  standing.  When 
the  employes  were  ready  to  start  the  boys  were  ordered  away,  but  one 
was  about  the  cow-catcher  when  the  train  was  moved,  and  he  was  run 
over  and  killed  by  the  moving  train.  It  was  held  that  there  was  negli- 
gence in  not  seeing  that  none  of  the  boys  were  in  a  dangerous  place  be- 
fore starting  the  train. 
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In  this  case  the  machinery  was  moving  at  a  slow  pace  when  Jarrell 
Burns  was  hurt.  He  had  been  warned  that  it  was  dangerous.  He  had 
been  in  the  rear  of  the  machine,  and  had  hung  on  the  back  part,  where 
there  was  little  chance  to  be  run  over  had  he  fallen.  His  running  in  be- 
tween the  separator  and  tank  was  sudden,  and  such  an  act  as,  under  the 
circumstances,  appellant  was  not  required  to  anticipate. 

Appellant  had  the  right  to  move  its  machinery  along  the  streets,  and 
was  required  to  use  ordinary  care  to  prevent  injuring  anyone,  and  this 
we  think  appellant's  employes  exercised  on  this  occasion.  The  principle 
announced  in  the  Bostick  case,  cited  in  our  original  opinion,  is,  we 
think,  applicable  here.  It  is  insisted  that  the  facts  in  tnat  case  show 
the  gin  was  private  property  and  the  boy  a  trespasser.  While  it  may 
have  been  private  property,  it  was  being  operated  by  a  company  in  gin- 
ning for  the  public. 

It  might  be  asked,  What  was  appellant  to  do  under  the  circumstances  ? 
Appellant  should  not  be  required  to  anticipate  that  the  boys  would  be 
so  heedless  as  not  to  heed  the  warning  of  danger,  and  to  have  a  suflScient 
force  to  attend  to  the  machinery  and  to  keep  the  boys  away  under  the 
circumstances.  Appellant  had  no  control  over  the  streets.  It  had  no 
control  over  the  boys.  The  boys  had  a  right  to  be  in  the  streets,  and 
when  the  boys  were  around  the  machinery,  what  could  appellant  do  but 
dxive  them  away  the  best  it  could,  and  continue  the  journey?  We  do 
not  believe  the  law  required  it  to  stop  and  hunt  up  police  suflScient  to 
keep  the  boys  away  in  anticipation  that  some  boy  would  run  in  between 
the  separator  and  tank,  if  the  journey  was  continued. 

The  motion  for  rehearing,  to  the  extent  that  the  cause  will  be  ren- 
dered in  favor  of  appellant,  instead  of  remanded,  is  granted. 

Writ  of  error  refused. 


0.  Holland  v.  Mattie  Zilliox. 

Decided  March  4,   1905. 

1. — ^Homestead — ^Place  of  Besidence  of  Family — Obarge. 

Where  the  husband  lived  upon  land  he  had  bought,  but  the  wife,  taking 
the  minor  children  with  her,  went  to  a  city,  and  resided  there  for  several  years, 
in  order  to  obtain  work,  and  thus  secure  funds  with  which  to  pay  the  purchase 
money  due  on  the  land,  intending  to  permanently  occupy  it  as  soon  as  it  was 
paid  out,  the  court  properly  refused  to  charge,  upon  the  issue  of  homestead, 
that  a  man's  place  of  residence  is  where  his  family  resides. 

2. — Same — ^Wife  as  Head  of  Family — ^Divorce. 

Where  such  land  was  community  property,  and  the  wife,  while  the  hus- 
band occupied  it,  obtained  a  divorce  from  him,  the  judgment  giving  her  the  cus- 
tody of  the  children,  and  setting  apart  the  land  as  a  homestead  for  herself  and 
them,  she  thereby  became  the  head  of  the  family,  and  the  land  was  not  subject 
to  sale  for  the  debts  of  the  husband,  it  still  being  her  fixed  intention  to  occupy 
it  as  a  home  as  soon  as  she  finished  paying  for  it. 

Appeal  from  the  District  Court  of  Hill.     Tried  below  before  Hon. 
Nelson  Phillips,  special  judge. 

Wear,  Morrow  &  Smithdedl,  for  appellant. — 1.   The  court  erred  in 
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refusing  to  give  to  the  jury  the  special  charge  requested  by  Sefendants, 
as  follows :  "A  man^s  place  of  residence  is  where  his  family  resides,  and 
if,  in  this  case,  you  find  from  the  evidence  tliat  the  place  of  residence 
of  L.  H.  Zilliox  was  in  Dallas  at  the  time  of  the  levy  of  the  attachment 
writ,  you  will  find  for  defendants,  unless  you  believe  from  the  evidence 
that  such  residence  in  Dallas  was  temporary,  and  that  it  was  the  inten- 
tion of  Zilliox  to  move  to  the  land  in  controversy,  and  that  at  said  time 
he  was  preparing  to  do  so/'  Moores  v.  Willis,  69  Texas,  113 ;  Allen  v. 
Ashbume,  66  S.  W.  Rep.,  45 ;  Bettle  v.  Lang,  29  S.  W.  Bep.,  813 ;  Batts 
V.  Scott,  3  Texas,  59. 

2.  The  court  erred  in  refusing  to  give  to  the  jury  the  special  charge 
requested  by  defendant,  as  follows:  ^TTou  are  charged,  as  the  law  of 
this  case,  that  the  decree  of  divorce  in  evidence  before  you  had  the  effect 
of  destroying  the  homestead  exemption  of  plaintiff,  if  any,  and  there 
being  no  evidence  that,  since  said  decree  was  rendered,  the  plaintiff  has 
dedicated  said  land  as  her  homestead,  you  will  find  for  the  defendants/' 
Bahn  v.  Starkie,  89  Texas,  203;  Kirkwood  v.  Domnau,  80  Texas,  646. 

Tho8.  Ivy  and  A.  P.  McKinnon,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  brought  October 
18, 1903,  by  Mrs.  Mattie  Zilliox,  appellee,  v.  0.  Holland,  appellant,  seek- 
ing to  restrain  the  sale  of  one  hundred  and  seventy-one  acres  of  land 
situated  in  Hill  County.  A  trial  was  had  before  a  jury,  and  on  the  ver- 
dict finding  the  land  was  homestead  of  Zilliox  and  wife  at  time  of  levy, 
judgment  perpetuating  the  injunction  was  entered.  Defendant  prose- 
cuted an  appeal  to  this  court. 

It  is  contended  that  the  court  erred  in  refusing  to  give  to  the  jury 
special  charge  number  1,  requested  by  the  defendant.  This  charge 
reads:  "A  man's  place  of  residence  is  where  his  family  resides,  and  if, 
in  this  case,  you  find  from  the  evidence  that  the  place  of  residence  of 
L.  H.  Zilliox  was  in  Dallas  at  the  time  of  the  levy  of  the  attachment 
writ,  you  will  find  for  defendants,  unless  you  believe  from  the  evidence 
that  such  residence  in  Dallas  was  temporary,  and  that  it  was  the  inten- 
tion of  Zilliox  to  move  to  the  land  in  controversy,  and  that  at  said  time 
he  was  preparing  to  do  so.'*  The  court  did  not  err  in  refusing  this 
charge. 

The  land  in  controversy,  about  one  hundred  and  seventy-one  acres,  is 
situated  in  Hill  County.  A  writ  of  attachment  issued  in  the  suit  of 
0.  Holland  v.  L.  H.  Zilliox,  then  pending  in  the  County  Court  of  Dallas 
County,  and  was  levied  upon  this  land  on  September  9,  1902.  Judg- 
ment was  rendered  in  that  suit  June  8,  1903,  for  $212.50,  and  foreclos- 
ing the  attachment  lien.  Execution  issued  on  this  judgment,  and  was 
levied  on  this  land  on  September  24,  1903.  This  suit  was  brought  to 
enjoin  a  sale  under  this  levy.  The  land  was  purchased  by  L.  H.  and 
Mattie  Zilliox  about  nine  years  prior  to  the  trial,  which  would  make  it 
about  the  year  1895.  They  had,  prior  to  the  purchase,  been  living  in 
Hill  County,  about  three  miles  from  Hubbard  City,  on  what  is  called 
in  the  evidence  the  **Leopard  Place,"  for  six  years.  When  they  purchased 
the  land  in  controversy  it  was  not  fenced.  They  fenced  it,  and  have 
Vol.  XXXVIIL  Civil— 27. 
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also  put  a  two-room  house  on  it.  It  was  shown  that  Mrs.  ZiUiox  and  the 
children  had  lived  in  Dallas  for  about  five  years  before  bringing  this 
suit.  That  she  and  the  children  went  to  the  place  in  suit  each  year 
*  after  school  was  out  and  worked  on  the  farm.  The  land  was  rented  out^ 
except  about  sixteen  acres^  which  was  reserved  for  herself  and  husband 
to  cultivate.  A  part  of  the  land  was  rented  to  a  Mr.  Scroggins,  a  brother 
of  Mrs.  ZiUiox,  who  occupied  one  room  of  the  house  on  the  place,  and 
the  other  room  was  occupied  by  L.  H.  ZiUiox,  who  lived  upon  the  land, 
and  had  thereon  beds,  cooking  stove,  dishes,  chairs,  etc.  L.  H.  ZiUiox 
and  Mattie  Zilliox  owed  about  eighteen  hundred  dollars  purchase  money 
on  the  land,  and  her  object  in  coming  to  Dallas  was  to  earn  money  to 
pay  off  this  debt.  Wages  were  better  in  Dallas  than  in  HUl  County. 
In  DaUas  she  had  been  engaged  in  hauling  cord-wood,  ploughing,  wash- 
ing and  scrubbing.  It  has  been  her  intention  to  move  back  on  the  place 
and  make  it  her  home  as  soon  as  she  could  pay  it  out  She  has  paid  it 
all  out  except  about  six  hundred  dollars.  She  did  not  own  any  home  in 
DaUas,  and,  so  far  as  the  record  shows,  neither  L.  H.  ZiUiox,  nor  Mrs. 
Zilliox  owned  any  other  land  than  the  property  in  dispute.  L.  H.  Zil- 
liox and  the  plaintiff,  Mattie  Zilliox,  were  divorced  by  the  District  Court 
of  Dallas  County  on  June  12,  1903.  They  had  four  minor  children, 
which,  by  the  decree  in  the  divorce  proceedings,  were  awarded  to  her,  as 
plaintiff  in  that  suit,  and  the  land  in  suit,  together  with  the  rents,  reve- 
nues and  produce  thereof,  was  set  aside  for  the  use  and  benefit  of  Mattie 
Zilliox  and  her  minor  children. 

L.  H.  Zilliox  lived  upon  the  land  in  controversy  and  kept  his  horses 
thereon  up  to  the  time  the  divorce  was  granted.  There  was  no  error  in 
refusing  the  special  charge  requested  by  appeUant.  The  court,  in  the 
main  charge,  had  fully  instructed  the  jury  what  was  necessary  to  con- 
stitute property  the  homestead.  He  further  instructed  them  tiiat  "The 
husband,  as  the  head  of  the  family,  has  the  right  to  designate  the  home- 
stead of  the  family,  and  to  establish  the  homestead  character  upon  prop- 
erty designated  and  selected  by  him  for  that  purpose,  and  the  dedication 
by  him  of  such  property  as  homestead  of  the  family  by  occupancy,  or  by 
such  acts  as  would  evince  a  fixed  purpose  and  intention  to  appropriate 
within  a  reasonable  time  such  property  as  the  homestead,  would  be  bindr 
ing  upon  the  wife,  and  would  constitute  that  property,  in  such  events, 
her  homestead,  and  such  property  would  remain  and  continue  to  be  her 
homestead  up  to  the  time  of  the  severance  of  the  marriage  relation  by 
divorce,  provided,  in  the  meantime,  such  property  Had  not  been  aban- 
doned by  the  husband  as  the  head  of  the  family,  as  such  homestead,  so  as 
to  constitute  abandonment  of  the  property  as  a  homestead,  under  the 
other  instructions  herein  given  you. 

The  verdict  of  the  jury  includes  a  finding  that  the  land  was  the 
homestead  at  the  time  of  the  levy  of  the  attachment,  and  had  so  con- 
tinued up  to  the  time  of  the  trial.  The  evidence  was  suflScient  to  jus- 
tify such  finding.  L.  H.  Zilliox  had  actually  .resided  upon  the  land  up 
to  the  time  the  divorce  was  granted,  during  which  time  Mrs.  Zilliox 
and  the  children  had  once  each  year  gone  to  the  place  and  assisted  in  its 
cultivation,  with  the  intention  on  her  part  to  permanently  occupy  the 
land  as  a  home  as  soon  as  she  had  earned  sufficient  funds  to  pay  off  the 
purchase  money.    It  is  held  that  the  homestead  right  to  land  may  at- 
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tach^  although  the  wife  has  never  moved  upon  it.    (Henderson  v.  Ford^ 
46  Texas,  627;  Moore  v.  Wills,  69  Texas,  143.) 

The  proper^  being  the  homestead,  and  exempt  from  execution,  no 
right  therein  attached  by  reason  of  the  levy  of  tiie  writ  of  attachment 
and  the  foreclosure  of  the  supposed  attachment  lien.  The  land  was 
community  property,  and  the  court  had  the  power,  and  it  was  proper, 
in  the  decree  for  divorce,  to  make  such  decree  with  regard  to  the  use 
of  the  homestead  as  would  properly  protect  the  wife  and  minor  chil- 
dren in  its  use.  (Kirkwood  v.  Domnau,  80  Texas,  647.)  The  prop- 
erty being  the  community  homestead  of  L.  H.  Zilliox  and  Mattie  ZU- 
liox,  and  the  custody  of  their  minor  children  having  been  awarded  Mrs. 
Zilliox  by  the  divorce  decree,  and  the  property  by  said  decree  having 
been  set  aside  for  the  use  of  Mrs.  Zilliox  and  said  minor  children,  it  was 
not  subject  to  sale  on  the  execution  against  her  divorced  husband. 
(Stone  V.  McClellan  &  Prince,  81  S.  W.  Rep.,  761.) 

Again,  by  the  decree  of  divorce  L.  H.  Zilliox  was  forced  to  relinquish 
his  position  as  head  of  the  family,  and  Mrs.  Mattie  Zilliox  was  made 
its  head,  and,  as  stated,  she  has  a  fixed  intention  to  occupy  the  property 
as  her  home  as  soon  as  she  has  earned  sufficient  funds  to  pay  the  bal- 
ance of  the  purchase  money  owing  thereon.  It  is  apparent  that  the 
homestead  rights  of  the  family  are  not  affected  by  the  divorce.  Such 
being  the  case,  the  property  continued  to  be  the  homestead  of  the  fam- 
ily, and  was  exempt  from  execution. 

The  remaining  assignments  have  been  carefully  considered  by  the 
court,  and  we  are  of  the  opinion  that  reversible  error  is  not  pointed  out 
in  any  of  them.    Hie  judgment  is  therefore  affirmed. 

'Affirmed. 

Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Pe  Eailway  Company  v.  Henderson  & 

Tompkins. 

Decided  March  8,  1906. 

1. — ^Railway — Johnson  Orati-^Penalty. 

Under  the  Act  of  April  18,  1001  (Laws  27th  Leg.,  p.  283),  a  railway  com- 
pany is  liable  to  the  penalty  provided  each  year  that  it  permits  Johnson  grass 
to  mature  on  its  right  of  way. 

8. — Same — Conttltntional  law. 

The  Act  of  April  18,  1001,  making  railways  liable  to  adjoining  landowners 
for  damages  and  a  penalty  for  permitting  Johnson  grass  to  go  to  seed  upon  the 
right  of  way,  is  not  unconstitutional,  as  depriving  the  company  of  its  property 
without  due  process  of  law  nor  as  class  l^slation. 

Appeal  from  the  County  Conrt  of  Milam  Connty.  Tried  below  before 
Hon.  R.  B.  Pool. 

J.  W.  Terry  and  A.  H.  CtUwell,  for  appellant. — ^Under  the  statute, 
even  if  there  was  a  liability  herein  against  the  railway  company  for  the 
penalty,  plaintiffs  were  entitled  to  recover  only  one  penalty,  and  no  pro- 
vision is  made  in  the  Act  for  the  recovery  of  a  double  penalty,  and  by 
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reason  of  the  jodgment  herein  plaintiffs  were  permitted  to  reoorer  a 
double  penalty.    Act  of  the  2:th  Leg.,  chap.  117,  p.  283. 

The  act  of  the  L^islatnre  under  which  this  suit  was  institnted  is 
QBCGnstitutional  and  void,  because  the  same  is  in  Tiolaticm  of  and  con- 
trary to  the  Constitution  of  this  State,  and  same  does  deprive  the  de- 
fendants of  tiieir  property  without  due  process  of  law.  It  is  class  legis- 
lation and  is  inoperative,  because  it  is  not  general  in  its  application. 
Acts  of  27th  Leg.,  ch.  117,  p.  283;  Gulf,  C.  ft  S.  P.  By.  Co.  t.  Ellis, 
165  U*  S.,  !«)• 

Henderson  £  Fowler,  for  appellee.— Under  the  statute  a  penalty  is 
recoverable  for  each  time  the  railway  permits  Johnson  grass  to  mature 
and  go  to  seed  on  its  right  of  way.    Acts  27th  L^.,  ch.  117,  p.  283. 

EIDSOX,  Associate  Justice. — This  suit  was  brought  by  the  appel- 
lees in  the  County  Court  of  Milam  County,  allying  that,  during  the 
years  1902  and  1903,  the  appellant  permitted  Johnson  grass  to  mature 
and  go  to  seed  upon  its  right  of  way,  and  that  their  lands  which  were 
contiguous  to  the  same  were  thereby  injured,  and  for  which  tiiey  asked 
the  statutory  penalty  of  $25  for  each  year.  Further,  that  this  Johnson 
grass  so  maturing  and  going  to  seed  upon  the  right  of  way  infected 
their  lands  and  injured  the  same,  for  which  they  a^ed  additional  dam- 
ages. 

Appellant  replied  by  general  demurrer,  by  special  exception  and  gen- 
eral denial.  .  ,   .   , 

The  case  was  submitted  to  the  court  without  a  ]ury,  and  judgment 
rendered  in  favor  of  appellee  in  the  sum  of  $230.  The  court  below  filed 
conclusions  of  fact  and  law,  which  are  as  follows : 

"Findings  of  Fact — 1.  I  find  that  defendant,  Gulf,  Colorado  ft  Santa 
Fe  Railway  Company,  is,  and  was  during  the  years  1902  and  1903,  a 
railway  corporation,  duly  incorporated  under  the  laws  of  the  State  of 
Texas,  and  owned  and  operated  a  line  of  railway  through  the  county  of 
Milam  in  said  State,  and  between  the  towns  of  Cameron  and  Buckholts, 
in  said  county,  and  during  said  years  plaintiffs  owned  and  were  pos- 
sessed of  a  tract  of  land  in  said  county  on  the  James  Reed  and  J.  A. 
De  Pena  grants,  lying  contiguous  to  the  right  of  way  of  said  railroad, 
and  between  said  towns  of  Cameron  and  Buckholts,  and  about  five  miles 
north  of  Cameron,  and  containing  about  one  thousand  two  hundred 
acres  of  land,  and  that  said  railway  runs  contiguous  to  and  through  said 

land. 

"2.  During  each  of  said  years  1902  and  1903  defendant  permitted 
Johnson  grass  to  mature  and  go  to  seed  upon  its  right  of  way  so  owned 
and  controlled  by  it  at  said  point  contiguous  to  plaintiffs'  said  land. 

"8.  That  plaintiffs  did  not  permit  any  Johnson  grass  to  mature  and 
go  to  seed  upon  their  said  land  during  either  of  the  said  years  1902  and 

1903. 

"4.  That  plaintiff's  tract  of  land  was  farm  land,  and  in  a  high  state 
of  cultivation  during  said  years,  and  by  reason  of  the  lay  of  the  land, 
and  the  drainage  thereof,  the  water  falling  on  said  right  of  way  drained 
therefrom  into  plaintiffs'  said  land,  which  was  well  known  to  the  de- 
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fendant^  and  that  the  defendant  negligently  permitted  the  Johnson 
grass,  which  is  a  noxious  grass,  and  of  a  character  calculated  to  spread 
upon  and  injure  farm  land,  to  become  set  in  and  to  grow  upon  said 
right  of  way,  and  during  said  years  negligently  permitted  same  to  go  to 
seed  thereon,  and  that  during  times  of  rainfall,  and  during  times  of 
winds,  the  seed  so  maturing  upon  said  right  of  way  were  carried  by  the 
water  and  wind  therefrom  and  into  plaintiffs'  said  farm  land  contigu- 
ous thereto,  and  said  seed  so  carried  thereon  sprouted  and  took  root  in 
said  farm  land,  and  injured  and  damaged  same,  and  plaintiffs  have  been 
damaged  and  injured  in  the  value  of  their  said  land  in  the  sum  of 
$180,  and  that  defendant's  action  in  so  permitting  said  Johnson  grass 
to  grow  upon  said  right  of  way,  and  to  mature  and  go  to  seed  thereon, 
and  to  scatter  therefrom  over  plaintiffs'  said  land,  was  an  act  of  negli- 
gence on  the  part  of  defendant. 

"Conclusions  of  Law. — That,  by  reason  of  the  facts  above  found,  de- 
fendant is  liable  to  plaintiffs  for  the  penalty  of  $25  for  permitting 
Johnson  grass  to  go  to  seed  on  its  right  of  way  during  the  year  1902, 
and  to  the  penalty  of  $25  for  permitting  Johnson  grass  to  go  to  seed 
upon  its  right  of  way  during  the  year  1903,  making  the  aggregate  of  pen- 
alties the  sum  of  $50.  That  defendant  is  further  liable  to  plaintiffs  in 
the  sum  of  $180  for  damages." 

We  are  of  opinion  that  the  findings  of  fact  of  the  court  below  are  sup- 
ported by  testimony;  and  that  the  conclusions  of  law  of  the  court,  in 
view  of  its  findings  of  fact,  are  correct.  We  think  that,  under  the  law, 
appellee  was  entitled  to  recover  the  penalty  of  $25  for  each  time  al- 
leged and  proven  that  the  railroad  company  permitted  Johnson  grass 
to  mature  or  go  to  seed  upon  its  right  of  way  (Acts  of  1901,  27th  Leg., 
p.  283).  Appellant  contends  that  said  Act  of  the  Legislature  is  uncon- 
stitutional and  void,  upon  the  grounds  that  it  deprives  the  appellant  of 
its  property  without  due  process  of  law,  and  is  class  legislation,  and  is 
not  general  in  its  application.  We  are  of  the  opinion  that  the  Act  is  not 
unconstitutional  upon  any  of  the  grounds  stated.  This  court,  in  the 
case  of  International  &  G.  N.  Ry.  Co.  v.  Shelton  (81  S.  W.  Rep.,  794, 
10  Texas  Ct.  Rep.,  516),  held  this  Act  was  not  unconstitutional  upon 
the  ground  that  it  was  class  legislation  and  not  general  in  its  applica- 
tion. Citing  Missouri,  K.  &  T.  Ry.  Co.  v.  May,  decided  by  the  Supreme 
Court  of  the  United  States,  and  reported  in  194  U.  S.,  267. 

We  do  not  think  there  is  any  merit  in  the  contention  that  the  Act  is 
unconstitutional  on  the  ground  that  it  deprives  the  appellant  of  its  prop- 
erty without  due  process  of  law. 

We  have  examined  and  considered  all  of  appellant's  assignments  of 
error,  and  are  of  opinion  that  none  of  them  is  well  taken. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  aflSrmed. 

AfjUrmsd, 
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United  Moderns  v.  Mattie  C.  Pistole. 

Decided  March  8,  1905. 

Iw— 'Pleadisir— KTldeaoe— Beceipt. 

The  denial  under  oath,  by  defendant,  a  benefit  insuranoe  company,  that  a 
payment  of  monthly  dues  was  made  during  the  lifetime  of  deceased,  as  shown 
by  receipt  of  the  proper  officer  of  the  lodge,  or  that  such  officer  had  authority 
to  receive  and  receipt  for  it  after  death  of  the  insured,  did  not  amount  to  a 
plea  of  non  est  factum,  nor  prevent  the  introduction  of  the  receipt  as  evidence 
of  the  payment  shown  by  the  face  of  it. 

dw— XYldenoe— Contrmdietory  Statements. 

The  financial  officer  of  a  benefit  insurance  company  having  testified  in  its 
behalf  that  his  receipt,  showing  timely  payment  by  insured  of  his  monthly  dues 
was  issued  at  a  later  date,  and  after  the  death  of  insured,  and  forfeiture  of  his 
rights  for  nonpayment,  his  affidavit  furnishing  proof  of  death,  and  showing  that 
deceased  was  in  good  standing  at  the  date  thereof,  was  admissible  to  contradict 
his  testimony  and  support  the  written  receipt,  though  it  was  admitted  that 
proper  proof  of  death  had  been  made. 

S. — Same. 

The  juiy  were  not  bound  to  accept  the  testimony  of  the  witness  as  to  the 
date  of  payment  of  the  dues  of  insured,  in  contradiction  to  the  written  receipt 
and  proof  of  death  made  by  him. 

Appeal  from  the  District  Court  of  Robertson  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

E.  W.  Smith,  W.  T.  Bartholomew  and  J.  J.  Eckford,  for  appellant. — 
Where  the  date  and  contents  of  a  written  instrument  declared  on  is  de- 
nied under  oath,  the  mere  proof  of  the  signature  is  not  sufficient  to  en- 
title the  instrument  to  be  admitted  in  evidence.  Longley  v.  Caruthers, 
64  Texas,  288;  McAlpin  v.  Ziller,  17  Texas,  614;  Texas  M.  L.  Ins.  Co. 
v.  Davidge,  61  Texas,  260. 

Appellant  having  in  its  answer  never  denied,  but  admitted,  that  ap- 
pellee furnished  satisfactory  proof  of  the  death  of  the  member,  J.  D. 
Pistole,  in  compliance  with  the  benefit  certificate  sued  on,  there  was  no 
issue  as  to  whether  or  not  death  proofs  were  furnished,  and  same  was 
immaterial;  and  such  death  proofs,  being  ex  parte  affidavits  furnished 
by  appellee  on  her  own  behalf,  were  no  evidence  of  the  facts  therein  re- 
cited, but  only  evidence  of  the  fact  that  the  requirements  of  the  certifi- 
cate as  to  death  proofs  were  complied  with,  and  admissible  onlv  to  con- 
tradict Lack  that  he  made  such  an  affidavit,  especially  as  appellant  had 
plead  that  the  purported  maker  of  such  affidavit  had  colluded  and  com- 
bined with  appellee  to  defraud  appellant.  Fire  Assn.  of  Pa.  v.  Mc- 
Nemey,  54  S.  W.  Rep.,  1053;  Mackey  v.  Armstrong,  84  Texas,  169, 
173;  Veck  v.  Culbertson,  57  S.  W.  Rep.,  1114;  Cummins  v.  German 
Amer.  Ins.  Co.,  192  Pa.  St.,  359;  Fidelity  Mut.  L.  Assn.  v.  Ficklin,  74 
Md.,  172;  Breckinridge  v.  Amer.  Cent.  Ins.  Co.,  87  Mo.  62;  Niblank, 
Mut.  Ben.  Assn.,  sec.  329.  On  Collusion:  Central  M.  Life  Assn.  v. 
Parham,  80  Texas,  518 ;  Scripture  v.  Scottish  Amer.  Mrtg.  Co.,  20  Texas 
Civ.  App.,  153,  49  S.  W.  Rep.,  646. 

The  verdict  of  the  jury  is  contrary  to  the  charge  of  the  court  and 
weight  of  the  evidence  in  this,  that  the  uncontradicted  evidence  and 
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manifest  weight  of  the  evidence  showed  that  the  payment  upon  the  cer- 
tificate of  membership  sued  on,  due  on  or  before  the  30th  ddy  of  June, 
1902,  was  never  made  by  J.  D.  Pistole,  the  member  therein  named,  nor 
by  anyone  for  him,  and  that,  in  consequence  thereof,  the  member  became 
suspended  on  the  1st  day  of  July,  1902,  and  the  membership  certificate 
terminated,  became  void,  and  ceased  to  be  a  binding  or  effective  obliga- 
tion upon  or  against  appellant,  and  so  remained  until  the  death  of  said 
J.  D.  Pistole  on  the  9th  day  of  July,  1902,  and  no  right  thereon  or 
thereto  existed  in  favor  of  plaintiff  against  appellant  at  the  time  of  the 
death  of  the  said  J.  D.  Pistole.  Joske  v.  Irvine,  91  Texas,  574;  Texas 
Loan  Agcy.  v.  Fleming,  92  Texas,  468,  463 ;  Parish  v.  Mutual  Ins.  Co., 
19  Texas  Civ.  App.,  469,  49  S.  W.  Eep.,  156 ;  Mutual  Life  Ins.  Co.  v. 
Hayward,  12  Texas  Civ.  App.,  392,  34  S.  W.  Eep.,  801. 

It  was  the  duty  of  the  court  to  instruct  a  verdict  for  appellant,  as  the 
evidence  to  establish  the  fact  that  the  June  payment,  1902,  due  by  J.  D. 
Pistole,  was  paid,  was  without  probative  force  to  raise  a  surmise  that  it 
was  paid,  but  the  evidence  conclusively  established  the  fact  that  the  pay- 
ment was  not  made.  Joske  v.  Irvine,  91  Texas,  574,  582,  583 ;  Texas 
Loan  Agcy.  v.  Fleming,  92  Texas,  468,  463 ;  Parish  v.  Mutual  Ins.  Co., 
19  Texas  Civ.  App.,  463,  49  S.  W.  Eep.,  156. 

Scott  Field,  W.  W.  Bailey,  W.  0.  Taliaferro  and  Bobt.  Armstrong, 
for  appellee. — ^Where  plaintiffs  petition  alleges  the  execution  of  the  in- 
strument sued  on  by  the  defendant  in  person,  when  proof  of  execution 
is  made,  the  instrument  goes  to  the  jury  as  prima  facie  a  genuine  in- 
strument. And  when  such  instrument  is  alleged  to  have  been  executed 
by  an  agent,  it  is,  in  addition  to  the  proof  of  execution,  only  necessary 
to  show  that  the  person  executing  the  same  was  authorized  to  do  so,  to 
admit  the  instrument  in  evidence  as  prima  facie  genuine.  Bev.  Stats., 
arts.  1265  (sec.  8),  2318;  Cox  v.  Cock,  59  Texas,  524;  Bobertson  v.  Du 
Bose,  76  Texas,  6;  Smith  v.  Gillum,  80  Texas,  127.  As  to  special  or 
qualified  plea  of  non  est  factym :  Irvin  v.  Gamer,  60  Texas,  52 ;  Muck- 
leroy  v.  Bethany,  27  Texas,  561 ;  Wells  v.  Moore,  15  Texas,  522 ;  Bich- 
ers  V.  Helmcamp,  1  App.  C.  C.  (White  &  W.),  sec.  682;  Kansas  M.  Life 
Ins.  Co.  V.  Coalson,  22  Texas  Civ.  App.,  67. 

The  afiidavit  of  J.  H.  Lack,  as  financier  and  recorder  of  Beaumont 
Lodge  of  the  United  Modems,  was  admissible  in  evidence  to  prove  that 
J.  D.  Pistole  was  a  member  in  good  standing  of  said  lodge  at  the  time 
of  his  death,  because  the  same  was  made  by  said  Ijack  in  the  discharge 
of  his  official  duties,  and  was  within  the  scope  of  the  authority  delegated 
to  him.  Supreme  Lodge  K.  of  H.  v.  Eampey,  45  S.  W.  Bep.,  422 ;  Mis- 
souri P.  By.  Co.  V.  Geman  &  Co.,  84  Texas,  142 ;  Missouri  P.  By.  Co.  v. 
Sherwood,  84  Texas,  136;  Continental  Ins.  Co.  v.  Cummings,  81  S.  W. 
Eep.,  707;  Tuttle  v.  Tumer,  28  Texas,  771;  Latham  v.  Pledger,  11 
Texas,  445 ;  Bumside  v.  Bailway,  93  Am.  Dec,  474 ;  Campbell  v.  Inter- 
national Life  Assur.  Soc.,  4  Bosworth  (N.  Y.),  298;  Am.  and  Eng. 
Ency.,  vol.  1,  pp  691  and  1143. 

The  verdict  of  the  jury  is  responsive  to  the  charge  of  the  court,  and 
is  supported  by  the  evidence,  the  proof  of  payment  of  all  of  Pistole^s 
dues  for  the  month  of  June,  1902,  and  on  or  before  the  30th  day^of  that 
month,  being  amply  sufficient  for  that  purpose, 
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KEY,  Associate  Justice. — This  is  a  suit  against  a  mutual  benefit 
association.  There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff,  and  the- defendant  has  appealed. 

The  membership  certificate  sued  on  required  monthly  payments  to  be 
made  in  the  sum  of  $4.20  each.  The  payments  were  due  on  the  first  day 
of  each  month,  and,  if  not  paid  during  the  month,  all  rights  under  the 
certificate  were  forfeited.  In  this  case,  the  deceased  member  died  on 
the  9th  day  of  July,  1902,  and  the  defense  relied  on  rested  upon  the 
contention  that  his  monthly  payment  due  on  the  1st  day  of  June  was 
not  paid  during  that  month,  nor  up  to  the  time  of  his  death. 

The  first  assignment  of  error  is  addressed  to  the  action  of  the  court 
in  permitting  the  plaintiff  to  introduce  in  evidence  a  receipt  signed  by 
J.  H.  Lack,  as  financier  of  the  local  lodge  of  which  J.  D.  Pistole,  the 
deceased,  was  a  member,  showing  the  payment  of  his  dues  for  the  month 
of  June,  1902,  on  the  30th  day  of  that  month.  The  plaintiff  pleaded  the 
receipt,  and  the  defendant  pleaded  under  oath  that  J.  H.  Lack  had  no 
authority  to  receive  payments  or  execute  receipts  therefor  after  the  death 
of  a  member.  The  plea  did  not  deny  the  execution  of  the  receipt  by 
Lack,  but  denied  his  authority  to  execute  it  after  the  death  of  J.  D.  Pis- 
tole. The  plaintiff  proved  that  Lack  was  the  proper  officer  of  the  sub- 
ordinate lodge  to  receive  such  payments.  The  bill  of  exception  does  not 
show  that  the  receipt  was  objected  to,  because  it  was  not  shown  that  the 
signature  of  Lack  was  genuine.  In  fact,  there  was  no  plea  of  non  est 
factum;  and  thereafter  Lack  testified  that  he  signed  the  receipt.  The 
defendant's  denial  under  oath  of  the  date  and  contents  of  the  written 
receipt  should  not  be  held  to  affect  its  admissibility  as  evidence.  When 
a  party  has  signed  a  written  instrument,  reciting  the  fact  that, 'on  a 
particular  day,  he  received  a  stated  sum  of  money  from  a  certain  per- 
son, his  deniai  under  oath  of  the  fact  that  he  received  the  money,  or  that 
he  received  it  on  the  day  stated,  is  not  a  plea  of  non  est  factum,  and  can 
not  affect  the  question  of  the  admissibility  of  the  receipt  in  evidence 
Lack  was  the  proper  officer  of  the  subordinate  lodge  of  the  defendant  to 
receive  such  payments,  and  we  hold  that  he  had  authority  to  receipt  foi 
them  at  the  time  they  were  made  or  at  any  time  thereafter. 

The  second  assignment  of  error  and  propositions  submitted  there- 
under are  also  overruled.  The  affidavit  of  J.  H.  Lack,  to  the  admission 
of  which  the  defendant  objected,  was  made  for  the  purpose  of  furnish- 
ing proof  of  death  in  the  manner  required  by  the  defendant,  and  upon 
a  printed  blank  furnished  by  the  defendant  for  that  purpose;  and  the 
statement  therein  that,  at  the  time  of  his  death,  the  deceased  was  a 
member  of  the  local  lodge  in  good  standing,  tends  to  show  that  he  had 
made  timely  payments  of  all  of  his  dues.  The  further  statement  that, 
in  his  opinion,  the  claim  of  the  beneficiary  was  meritorious  was  surplus- 
age, and  of  no  importance.  If  the  deceased  was  a  member  of  the  lodge, 
in  good  standing,  at  the  time  of  his  death,  then  the  claim  of  the  bene- 
ficiary was  meritorious,  regardless  of  Lack's  opinion  on  the  subject. 
True  it  is,  the  defendant  admitted  in  its  answer  that  proper  death  proof 
had  been  made,  but  such  admission  ought  not  to  be  held  to  deprive  the 

Slaintiff  of  the  right  to  introduce  Lack's  statement  in  the  proof  of 
eath,  to  the  effect  that  the  deceased  was  in  good  standing  at  the  time 
of  his  death.    Lack  testified  for  the  defendant,  and  stated  tiiat  the  June 
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payment  was  not^  in  fact,  made,  and  that  the  entry  made  by  him  in  the 
receipt  book,  showing  that  it  was  made  on  the  30th  day  of  June,  was 
false.  His  sworn  statepient,  made  in  the  proof  of  death,  tended  to 
verify  the  correctness  of  the  entry  made  by  him  in  the  receipt  book,  and 
tended  to  show  that  the  payment  had  been  made  during  me  month  of 
June. 

The  other  assignments  of  error  assail  the  verdict  as  unsupported  by 
testimony,  and  complain  of  the  refusal  of  the  trial  judge  to  direct  a  ver- 
dict for  the  defendant.  These  assignments  are  overruled.  If  the  jury 
believed  that  the  entry  made  by  one  of  defendant's  officers  and  agents 
in  the  receipt  book  spoke  the  truth,  the  plaintiff  was  entitled  to  recover. 
The  entry  referred  to  was  an  oflBcial  act,  and  was  evidence  itself;  and, 
although  the  oflBcer  who  made  it  testified  that  it  was  untrue,  the  jury 
were  not  compelled  to  give  credence  to  his  testimony. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Missouri,  Kansas  ft  Texas  Railway  Company  of  Texas  et  al.  v. 

J.  M.  Jarbell. 

Decided  March  8,   1906. 

1. — ^Evidence — ^BUl  of  Exception! — Stating  Objection. 

Where  a  bill  of  exceptions  to  the  exclusion  of  evidence  purports  to  quote 
the  language  of  the  objection,  it  will  be  taken  as  stating  the  very  objection  made, 
and  will  l^  sufficient,  though  it  shows  only  a  general  objection;  but,  where  it 
simply  states  that  the  party  objected,  or  that  objection  was  made,  it  will  be 
held  insufficient  for  failing  to  state  the  objection.  Waller  v.  Leonard,  89  Texas, 
610,  distinguished  from  Grinnan  v.  Rousseaux,  20  Texas  Civ.  App.,  20. 

2. — ^Harmleu  Error — ^Inunaterlal  ETidence. 

In  a  suit  for  injury  to  a  shipment  of  goods  at  Kansas  City  by  the  floods  of 
May,  1903,  the  answer  of  a  witness  explaining  why  it  would  have  been  impossi- 
ble to  unload  and  store  the  property,  instead  of  permitting  it  to  remain  in  the 
flooded  cars,  if  such  cars  had  been  in  the  Santa  Fe  yards,  they  bein^  at  the  time 
in  the  yards  of  the  Missouri,  K.  k  T.,  was  immaterial,  and  its  exclusion  on  the 
objection  that  it  was  a  mere  conclusion  of  the  witness,  if  error,  was  harmless. 

8. — Harmleis  Error. 

Error  in  excluding  evidence  as  a  mere  opinion  of  witness,  part  of  the  ex- 
cluded answer  being  a  statement  of  fact,  was  harmless  where  so  much  of  the 
statement  as  embraced  facts  merely  was  elsewhere  given  by  the  witness  in  an- 
swer to  another  question. 

4. — Oarrier — ^Damaget — ^Evldenoe. 

Where  the  shipper  sought  to  recover,  as  damages  to  his  property  in  tran»- 
portation,  the  difference  between  its  value  at  destination  in  the  condition  in 
which  it  was,  and  in  that  in  which  it  should  have  been  delivered,  it  was  compe- 
tent for  plaintiff  to  prove  payment  of  freight  charges,  in  order  that  the  charge 
should  not  be  deducted  from  such  difference  in  price. 
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Appeal  from  the  District  Court  of  Williamson  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

J.  W.  Terry,  T.  S.  Miller  and  A.  H.  Culwell,  for  appellants.— Where 
the  undisputed  evidence  shows,  as  it  does  in  this  case,  that  the  loss  or 
injury  to  the  property  was  occasioned  by  reason  of  an  unprecedented 
flood,  then  whatever  may  have  been  the  prior  or  subsequent  negligence 
of  the  carrier,  such  flood  will  be  considered  as  the  proximate  cause  of 
the  loss  or  injury,  and  for  which  no  recovery  can  be  had.  International 
&  Q.  N.  By.  Co.  V.  Bergman,  64  S.  W.  Bep.,  999;  Hunt  Bros.  v.  Mis- 
souri,  K.  &  T.  By.  Co.,  74  S.  W.  Bep.,  69;  Gulf,  C.  &  S.  R  By.  Co.  v. 
Darby  &  Cauthen,  28  Texas  Civ.  App.,  229,  67  S.  W.  Bep.,  129 ;  Gulf, 
C.  4  S.  P.  By.  Co.  V.  North  Texas  Grain  Co.,  32  Texas  Civ.  App.,  93, 
74  S.  W.  Bep.,  567;  Galveston,  H.  ft  N.  v.  Mistrot  Bros.,  68  S.  W.  Bep., 
1117. 

It  was  competent  for  the  witness  Sharp  to  testify  as  to  the  efforts 
made  by  the  railway  companies  to  cope  with  the  flood,  and  to  say  in 
that  connection  that  no  human  efforts  could  have  prevented  the  loss. 
Same  was  the  expression  of  a  man  familiar  with  the  condition  of  affairs 
at  that  time  and  place. 

It  was  competent  for  the  witness  Sharp  to  testify  as  to  the  handling 
of  the  cars  by  the  switch  engines,  where  the  same  were  taken  to,  and 
likewise  to  testify  that  the  cars  could  not  be  saved  after  having  been  put 
on  the  highest  ground.  Same  was  a  statement  of  fact,  to  which  the  ap- 
pellants were  entitled. 

The  court  erred  in  excluding  from  the  jury  the  last  clause  of  the  wit- 
ness H.  W.  Sharp^s  answer  to  the  fifteenth  direct  interrogatory.  It  was 
competent  for  the  railway  companies  to  prove  that  they  did  make  every 
effort  possible  to  get  themselves  in  shape  for  the  transaction  of  business, 
and  such  was  the  purpose  of  the  testimony  set  out  in  this  bill  of  excep- 
tions. The  evidence  was  the  statement  of  a  fact  which  is  material  to 
the  defense  urged  herein.  It  came  from  a  witness  who  was  familiar 
with  the  situation — was  not  a  conclusion — and  the  appellants  were  en- 
titled to  have  the  jury  given  all  the  evidence  which  was  relevant  and 
material. 

It  was  competent  to  show  by  the  witness  B.  W.  Brown  that  it  would 
not  have  helped  the  shipment  to  have  unloaded  it,  and  the  objection 
made  to  his  testimony  went  rather  to  the  weight  to  be  given  the  same 
than  to  its  admissibility,  and  the  appellants  were  entitled  to  the  benefit 
of  any  evidence  which  tended  to  sustain  their  defense. 

It  was  an  irrelevant  and  immaterial  inquiry  as  to  the  amount  of 
freight  charged  and  collected  on  the  car  of  vehicles,  and  the  introduction 
of  such  testimony  threw  no  light  on  the  transaction,  but  rather  tended 
to  prejudice  the  case  of  the  appellants  in  view  of  the  condition  of  the 
buggies  at  the  time  of  their  arrival  at  destination. 

Barlow  &  Coitz  and  B.  L.  Penn,  for  appellee. — ^The  evidence  in  this 
case  does  not  show  that  the  loss  and  damage  to  plaintiff^s  shipment  was 
caused  by  an  unprecedented  flood  such  as  defendants  were  not  required 
to  guard  against.  Byan  &  Co.  v.  Missouri,  K.  ft  T.  By.  Co.,  65  Texas, 
19,  20;  International  ft  G.  N.  By.  Co.  v.  Bergman,  64  *S.  W.  Bep.,  999; 
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Gulf,  C.  &  S.  F.  By.  Co.  v.  Darby,  28  Texas  Civ.  App.,  229,  67  S.  W. 
Bep.,  129;  St.  Ix)ui8,  I.  M.  &  S.  By.  Co.  v.  Bland,  34  S.  W.  Bep., 
676;  2  Parsons  on  Conts.,  162. 

The  e\ddence  shows  indisputably  that  the  defendants  were  guilty  of 
negligence  in  not  properly  caring  for  the  goods  in  question,  and  in  not 
forwarding  same  with  reasonable  promptness  to  their  destination  after 
the  waters  of  the  flood  had  subsided,  and  that  by  such  negligence  the 
damage  was  greatly  augmented,  and,  if  any  part  of  the  damage  was 
caused  by  causes  for  which  they  were  not  responsible,  it  was  their  duty 
to  separate  the  damage,  and  show  how  much  of  same  was  occasioned  by 
such  unavoidable  cause  and  how  much  by  reason  of  their  negligence,  and, 
having  failed  to  make  such  proof,  the  plaintiff  was  entitled  to  recover 
the  full  amount  of  damage  so  sustained.  Byan  v.  Missouri,  K.  &  T. 
By.  Co.,  65  Texas,  19,  20;  Texas  &  P.  By.  Co.  v.  Eichmond,  61  S.  W. 
Bep.,  410.  • 

The  bill  of  exceptions  reserved  to  the  action  of  the  court  complained 
of  is  insufficient,  and  should  not  be  considered  by  this  court  for  the  rea- 
son that  it  does  not  state  the  objection  to  the  evidence  which  was  urged 
by  appellee  and  sustained  by  the  trial  court.  Bules  for  the  District  and 
County  Courts,  No.  68;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Bowland,  23  S.  W. 
Bep.,  421 ;  Davis  v.  Wheeler,  23  S.  W.  Bep.,  435 ;  Texas  &  P.  Coal  Co.  v. 
Lawson,  10  Texas  Civ.  App.,  600,  31  S.  W.  Bep.,  843 ;  New  York  &  T. 
S.  Co.  V.  Island  City  B.  &  A.  Assn.,  2  Texas  Civ.  App.,  493,  21  S.  W, 
Sep.,  1007. 

It  appeared  from  the  evidence  that  the  car  containing  the  goods  in 
question  was  in  the  yards  of  the  defendant,  the  Missouri,  Kansas  & 
Texas  Bailway  Company,  at  the  time  of  the  flood,  and  not  in  the  yards 
of  the  Atchison,  Topeka  &  Santa  Fe  during  said  time,  and  the  evidence 
sought  to  be  introduced,  and  excluded  by  the  court,  related  to  what  was 
done  by  the  Atchison,  Topeka  &  Santa  Fe  in  regard  to  cars  in  its 
yards,  and  the  evidence  was  irrelevant  and  immaterial. 

The  testimony  as  to  payment  of  freight  was  admissible  for  the  reason 
that  plaintiff  was  suing  appellants  for  the  difference  between  the  value 
of  the  vehicles  in  the  condition  in  which  they  should  have  arrived  at 
Granger  and  their  value  as  they  really  did  arrive  at  said  point,  and  it 
was  incumbent  upon  plaintiff  to  show  payment  of  freight  charges,  other- 
wise the  amount  of  said  charges  should  have  been  deducted  from  such 
difference  in  value.  Texas  &  N.  0.  By.  Co.  v.  Bigham,  67  S.  W.  Bep., 
523;  Galveston,  H.  ft  S.  A.  By.  Co.  v.  Ball,  80  Texas,  606,  16  S.  W. 
Bep.,  441. 

It  affirmatively  appears  from  the  evidence  in  this  case  that  the  flood 
was  not  the  proximate  cause  of  the  entire  injury  resulting  to  plaintiff's 
goods ;  and  in  order  for  appellants  to  be  held  liable  to  plaintiff  for  the 
damage  resulting  therefrom  it  is  not  necessary  that  their  negligent  acts 
or  omissions  constitute  the  sole  cause  of  such  injury,  but  they  are  liable 
to  plaintiff  for  such  damages  as  resulted  from  their  negligent  acts  or 
omissions  which,  under  the  attending  circumstances,  might  reasonably 
have  been  contemplated  as  involving  the  result.  San  Antonio  &  A.  P. 
By.  Co.  V.  Lester,  11  Texas  Ct.  Bep.,  816;  St.  Louis,  L  M.  ft  S.  By.  Co, 
V-  Bland,  34  S.  W.  Bep.,  675, 
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EIDSON,  Associate  Justice. — Appellee  brought  this  suit  in  the 
District  Court  of  Williamson  County  against  all  of  the  appellants,  al- 
leging that  about  May  18,  1903,  he  had  consigned  to  him  at  Granger, 
Texas,  from  Indianapolis,  Indiana,  a  carload  of  vehicles,  which  were  to 
be  transported  from  point  of  origin  over  the  lines  of  the  appellant  com- 
panies and  the  Big  Four  Railway;  that  the  same  were  delivered  to  the 
Atchison,  Topeka  &  Santa  Pe  Railway  at  Pekin,  Illinois,  on  or  about 
May  27,  1903,  and  were  to  be  transported  by  it  to  Kansas  City,  and 
there  delivered  to  the  Missouri,  Kansas  &  Texas  Railway  Company,  by 
which  company,  in  conjunction  with  the  Missouri,  Kansas'  &  Texas 
Railway  Company  of  Texas,  the  shipment  was  to  be  carried  to  destina- 
tion; that  the  shipment  was  actually  delivered  at  destination  July  20, 
1903 ;  that,  through  the  negligence  of  the  appellants  in  the  transporta- 
tion and  handling  of  the  vehicles,  there  was  an  unreasonable  delay  in 
transit,  and  that  the  same  were  likewise  delivered  in  a  damaged  condi- 
tion, as  though  they  had  stood  for  a  considerable  length  of  time  sub- 
merged in  mud  and  water. 

It  was  likewise  charged  in  said  petition  that  if  the  defendants,  or 
either  of  them,  should  plead  as  defense  to  plaintifif^s  right  to  recover 
that  the  injury  to  the  vehicles  was  occasioned  by  an  act  of  Gk)d,  or  an 
unforeseen  casualty,  then  the  plaintiff  denied  the  same,  and  charged  that 
the  railway  companies  did  not  transport  with  care  and  dispatch  said  car 
of  vehicles,  and  that  if  they  had  been  transported  within  a  reasonable 
time  same  would  not  have  been  caught  in  the  floods. 

Appellee  also  alleged  that  the  defendants,  in  the  transportation  and 
hanaling  of  said  car  of  vehicles,  acted  jointly,  and  as  partners,  which 
allegation  of  partnership  was  not  denied  by  appellants,  or  either  of 
them ;  and  that  the  conditions  which  prevailed  at  Kansas  City,  Missouri, 
at  the  time  said  car  arrived  in  said  city,  were  such  as  to  put  said  defend' 
ants  upon  notice  of  the  danger  in  permitting  said  car  to  remain  upon 
their  tracks  in  said  city;  and  had  they  exercised  due  diligence  after 
said  car  arrived  in  said  city,  and  after  the  danger  became  apparent,  they 
could  have  sent  same  forward  in  time  to  have  prevented  same  being 
flooded.  And  further,  that  said  defendants  were  negligent  in  not  prop- 
erly caring  for  and  looking  after  said  vehicles  after  the  flood  arose  and 
had  subsided.  Appellee  alleged  that  said  flood  occurred  on  or  about 
May  31,  1903,  and  that  the  water  had  subsided  sufficiently  to  enable  de- 
fendants, by  June  16,  1903,  to  handle  and  transport  said  car  of  vehicles, 
but  that  defendants  carelessly  and  negligently  permitted  said  car  of 
vehicles  to  remain  on  their  tracks  in  said  city,  in  the  condition  in  which 
the  flood  had  left  said  vehicles,  until  on  or  about  July  18,  1903,  and  that 
the  unreasonable  length  of  time  during  which  said  vehicles  were  left 
in  said  condition  was  the  direct  and  proximate  cause  of  the  extent  of  the 
injury  to  said  vehicles. 

Appellants  answered  by  general  demurrer,  general  denial  and  spe- 
cially, that  they,  nor  either  of  them,  were  responsible  for  the  injury  to 
the  shipment,  for  the  reason  that  such  injury  was  occasioned  by  reason 
of  an  unprecedented  flood  which  visited  Kansas  City,  Mo.,  while  this 
shipment  was  in  the  yards  at  that  place,  by  reason  of  which  the  yards  of 
the  railway  companies  were  entirely  submerged  in  water  for  a  depth  of 
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from  eight  to  twenty  feet;  that  such  flood  was  the  act  of  God,  and  could 
not  have  been  prevented  by  any  act  of  the  railway  companies,  or  either 
of  them;  and  that,  after  the  flood  had  subsided,  the  yards  were  in  such 
a  frightful  condition  that  they  were  unable  to  remove  the  car  of  buggies 
in  question  prior  to  some  time  in  July,  1903. 

The  case  was  tried  before  a  jury,  and  same  resulted  in  a  verdict  and 
judgment  being  rendered  in  favor  of  appellee  and  against  all  of  the 
appellants  in  the  sum  of  $1,^00. 

Appellants'  second,  third,  fourth  and  sixth  assignments  of  error, 
which  complain  of  the  action  of  the  court  in  excluding  testimony  offered 
by  them,  can  not  be  considered  by  this  court,  because  the  bills  of 
exception  upon  which  said  assignments  are  predicated  do  not  state  the 
objections  made  to  the  testimony,  and  upon  which  same  was  excluded. 
The  bills  of  exception  simply  state  that  plaintiff  objected  to  the  testi- 
mony. We  are  aware  that  the  Supreme  Court,  in  the  case  of  Waller  v. 
Leonard  (89  Texas,  510),  held  that,  where  the  bill  of  exceptions  pur- 
ported to  quote  the  language  of  the  objection,  and  such  language,  as 
quoted,  showed  only  a  general  objection,  that  such  bill  of  exceptions 
should  be  taken  as  stating  the  very  objection  made  by  the  party  to  the 
testimony,  and  that  none  other  was  made.  The  bills  of  exceptions 
we  are  considering  do  not  purport  to  quote  the  language  used  by  plain- 
tiff or  to  state  the  particular  objection  made  by  the  plamtiff. 

In  the  case  of  Grinnan  v.  Bousseaux,  20  Texas  Civ.  App.,  20,  21, 
the  Court  of  Civil  Appeals  of  the  Second  District,  on  motion  for  re- 
hearing, in  passing  upon  a  bill  of  exception  taken  to  the  exclusion 
of  testimony  containing  a  similar  statement  as  to  the  objection  made 
to  the  admission  of  testimony,  and  upon  which  same  was  excluded, 
distinguished  that  case  from  the  case  of  Waller  v.  Leonard,  supra,  and 
in  doing  so,  used  this  language:  ^^ Appellant  relies  upon  Waller  v. 
Leonard,  35  S.  W.  Bep.,  1046,  89  Texas,  510,  opinion  by  Justice 
Denman.  In  that  case  the  bill  of  exceptions  purported  to  quote  what 
occurred  at  the. trial,  viz:  ^Did  Tacquard  ever  claim  to  you  that  he 
did  own  the  Bousse  survey?'  *To  which  plaintiff  objects';  and  it  was 
held  that  as  the  bill  showed  exactly  what  occurred,  it  showed  all  the 
objections  made.  The  bill  of  exceptions  in  the  cause  at  bar  does  not 
purport  to  quote  or  otherwise  state  the  objection  made.  It  reads: 
*But  all  of  which  offered  testimony  the  court,  on  objection  of  plaintiff 
and  intervener,  refused  to  allow  defendant  Grinnan  to  introduce,  to 
all  of  which  defendant  Grinnan  then  and  there  excepted,'  etc.  What 
the  particular  objection  was,  or  whether  only  a  general  objection  was 
made,  does  not  appear.  The  case  is,  therefore,  clearly  distinguishable 
from  Waller  v.  Leonard,  and  is  in  line  with  a  long  list  of  cases  in  this 
State,  several  of  which  are  cited  by  Mr.  Sayles  in  the  note  above  re- 
ferred to." 

A  writ  of  error  was  applied  for  in  the  case  of  Grinnan  v.  Bousseaux, 
supra,  and  refused  by  the  Supreme  Court,  and  we  have  examined 
the  application  for  the  writ,  and  flnd  that  the  precise  question  ruled 
on  by  the  Court  of  Civil  Appeals,  as  above  statea,  was  raised  and  pre- 
sented in  said  application  to  the  Supreme  Court;  and  we  construe  the 
action  of  that  court  in  refusing  the  writ  as  approving  the  distinction 
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made  by  the  Court  of  Ciyil  Appeals  as  above  stated.  We  take  the  rule 
to  be  as  laid  down  by  the  above  two  decisions,  that  where  the  bill 
of  exceptions  purports  to  quote  the  language  of,  or  to  state  the  particular 
objection  made,  that  such  bill  of  exceptions  will  be  taken  as  stating 
the  very  objection  made  by  the  part}-,  but  that  where  it  simply  states 
that  the  party  objected,  or  that  objection  was  made,  the  bill  will  be 
insufQcient  upon  the  ground  that  it  does  not  state  the  objections  made 
to  the  testimony. 

Appellants'  fifth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  excluding  from  the  jury  a  part  of  the  witness  H.  W. 
Sharp's  answer  to  the  fourteenth  dxrect  interrogatory  propounded  to 
said  witness  by  appellants.  Said  interrogatory  is  as  follows :  "Did  the 
defendant  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  or  the 
servants,  agents  or  employes  of  said  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  examine  the  contents  of  this  or  any  of  their  flooded 
cars?  If  not,  why  not?  Was  there  any  objection  on  the  part  of  the 
city  authorities?  If  so,  what  objections?  What  was  the  quality  of 
the  water?  Did  it  contain  any  acid,  oils,  etc.?  If  so,  where  did  the 
acids  and  oils  come  from,  and  what  effect  did  said  acids  and  oils  have 
on  leather  goods  and  such  material,  from  which  the  tops  and  cushions 
of  buggies  are  manufactured?  Would  it  have  been  practicable  to  have 
unloaded  this  car  at  any  time  from  May  30  to  July  17,  1903?  If  not, 
please  state  fully  why  not?'*  The  part  of  the  answer  objected  to 
by  plaintiff  is  as  follows:  Had  the  car  been  in  our  yard  (meaning  the 
car  in  question)  on  May  30,  ready  for  movement  out  of  town,  we  cer- 
tainly would  not  have  unloaded  the  car,  and  had  we  done  so,  it  would 
have  been  covered  with  water  just  the  same.  Had  the  car  been  in  our 
yards,  it  would  not  have  been  practicable  to  have  unloaded  it  in  our 
freight  or  warehouse  for  probably  ninety  days.  In  fact,  the  first  car- 
load we  were  able  to  so  handle  were  handled  about  ninety  days  after 
the  flood.  It  was  not  practicable  to  unload  it  sooner,  because  we  did  not 
have  any  place  to  unload  it.  When  this  is  taken  into  consideration, 
the  fact  that  we  had  over  eight  thousand  shipments,  and  in  a  great 
many  cars,  meant  a  carload,  and  that  every  warehouse,  storagehouse, 
wholesale  house  and  platform  in  the  west  bottoms  were  submerged  tiie 
the  same  as  we  were,  and  on  which  there  was  a  deposit  from  11  inches 
to  4  feet  of  mud,  it  can  readily  be  seen  how  small  a  portion  of  this 
freight  could  have  been  unloaded  in  any  of  the  storage  places  between 
May  30  and  July  17.  It  was  impracticable  to  get  men,  tools  and  mate- 
rial to  clean  up  faster  than  the  railroads  and  private  industries  did. 
We  could  not  have  hauled  our  freight  to  storehouses  up  on  the  hill, 
because  the  city  had  every  team  there  was  to  be  had  in  use,  in  cleaning  * 
the  streets  and  making  it  possible  to  get  to  the  various  business  houses 
and  industries  in  the  flood  area. 

As  appears  from  the  bill  of  exceptions,  appellee's  objection  was 
based  on  the  ground  that  the  answer  objected  to  was  but  the  statement 
of  a  conclusion  of  the  witness,  and  not  a  statement  of  facts,  and  that 
it  was  a  conclusion  of  the  witness  based  upon  a  hypothesis  not  in 
evidence,  and  explaining  appellant's  objections  as  to  what  could  have 
been  done  if  this  car  was  in  the  Santa  Fe  yards,  and  that  said  answer 
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was  not  admissible  for  the  reason  that  the  car  was  not  in  the  Santa  Fe 
yardSy  and  what  could  have  been  done  there  was  immaterial. 

If  this  action  of  the  court  below  was  error  at  all,  in  our  opinion  it 
was  harmless,  and  not  to  the  prejudice  of  appellants.  It  appears  from 
the  question  and  the  answer  excluded,  as  shown  by  the  bill  of  exceptions, 
that  the  testimony  offered  was  in  relation  to  what  was  and  what  could 
have  been  done  in  the  yards  of  the  Atchison,  Topeka  &  Santa  Pe  Rail- 
way Company.  The  car  in  question  was  shown  by  the  undisputed  testi- 
mony to  have  been  in  the  yards  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  and  not  in  those  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company ;  and  the  appellants  being  sued  as  partners,  and  such 
partnership  not  being  denied,  each  was  liable  for  the  negligence  of  the 
other.  Hence  what  was  done  or  what  could  have  been  done  in  the 
yards  of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  becomes 
immaterial. 

Appellants  seventh  assignment  of  error  complains  of  the  action  of 
the  court  below  in  excluding  from  the  jury  a  part  of  the  answer  of 
the  witness  D.  Farley  to  the  thirteenth  direct  interrogatory  propounded 
to  him  by  defendant.  The  paragraph  of  said  witnesses  answer  objected 
to  is  as  follows:  "Labor  was  very  scarce  at  any  price  and  this  condi- 
tion resulted  in  great  delay  in  necessary  construction  work.  The  dif- 
ferent lines  were  diligent  and  bent  every  energy  in  getting  their  roads 
in  condition  for  business.'*  PlaintiiPs  objection  to  said  answer  being 
that  same  is  a  conclusion  of  the  witness,  and  that  it  is  a  matter  for  the 
jury  to  determine,  rather  than  the  witness,  and  that  it  is  not  a  question 
of  expert  knowledge.  If  this  action  of  the  court  was  error,  the  same 
was  rendered  harmless  by  the  admission,  presumably  at  another  time, 
of  the  following  testimony  of  said  witness :  'TLabor  was  very  scarce  at 
any  price,  and  this  condition  resulted  in  great  delay  in  necessary  con- 
struction work,''  which  was  all  of  the  answer  objected  to,  except  the 
conclusion  and  opinion  of  the  witness;  and,  in  our  opinion,  as  much 
thereof  as  was  admissible.  , 

By  their  eighth  assignment  of  error,  appellants  complain  of  the  action 
of  the  court  below  in  admitting,  over  their  objections,  the  evidence  of  the 
plaintiff  J.  M.  Jarrell  as  to  the  amount  of  the  freight  charged  and 
collected  on  the  shipment  of  vehicles.  We  are  of  opinion  that  this 
testimony  was  admissible,  for  the  reason  that  appellee  was  suing  for  the 
difference  between  the  value  of  the  vehicles  in  the  condition  in  which 
they  should  have  arrived  at  their  destination,  and  their  value  in  the 
condition  they  were  when  they  did  arrive  at  said  point;  and  it  was  in- 
cumbent upon  the  appellee  to  show  payment  of  freight  charges,  other- 
wise the  amount  of  said  charges  should  have  been  deducted  from  such 
difference  in  value.  And,  further,  the  record  shows  that  no  bill  of 
exceptions  was  allowed  to  the  action  of  the  court  complained  of. 

We  have  carefully  examined  and  considered  all  of  appellants'  as- 
signments of  error,  and  are  of  opinion  none  of  them  is  well  taken. 
We  do  not  think  there  was  any  error  in  the  charge  of  the  court,  or 
in  the  refusal  to  give  any  of  the  special  charges  requested  by  the 
appellants.  We  find  that  the  allegations  of  negligence  contained  in 
appellee's  petition  are  sustained  by  the  evidence,  as  shown  by  the  record, 
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and  that  the  evidenoe  shows  that  the  shipment  of  vehicles  was  damaged, 
as  alleged  in  the  petition,  and  in  the  amount  found  by  the  jury. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


Emma  Taylor  v.  Houston  Electric  Company. 

Decided  March  11,  1905. 

1. — Action  for  Beath — Charge — ^Agsuming  Controyerted  Fact. 

Where,  in  an  action  for  injury  causing  death,  there  was  evidenoe  to  the 
effect  that  the  deceased  was  lying  drunk  on  the  track  at  the  time  he  was 
struck  by  the  car,  it  was  not  error  to  refuse  a  requested  charge  which  assumed 
that  he  was  struck  while  attempting  to  cross  the  track. 

8. — Same — ^Discovered  Peril. 

The  requested  charge  was  also  erroneous  in  instructing  that  the  motorman 
was  guilty  of  negligence  if,  by  ordinary  care,  he  could  have  discovered  deceased 
in  time  to  have  avoided  striking  him,  since,  if  deceased  was  lying  on  the  track, 
defendant  would  be  guilty  of  negligence  only  for  failure  to  use  proper  diligence 
to  prevent  injury  to  him  after  he  was  discovered  there. 

3. — Same — ^Harmlesi  Error. 

Where  the  evidenoe  was  undisputed  that  the  motorman  did  everything  in 
his  power  to  avoid  striking  the  deceased  after  seeing  him  lying  on  the  track, 
and  the  charge  as  a  whole  was  correct,  error  in  instructing  that  running  at  less 
than  fifteen  miles  an  hour  was  not  n^ligence  was  harmless  as  to  the  plaintiff. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Stanley  Thompson,  for  appellant. — 1.  It  was  not  only  the  duty  of  the 
motorman  to  use  all  the  means  within  his  power  to  stop  the  car  after 
he  saw  Taylor  on  the  track,  but  it  was  also  his  duty  to  use  ordinary 
care  to  discover  his  presence  on  the  track.  Railway  v.  Matherly,  9 
Texas  Ct.  Rep.,  996;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Nammer,  9  Texas 
Ct.  Rep.,  298;  Railway  v.  Simpkins,  64  Texas,  615;  Railway  v.  Hewitt, 
67  Texas,  479;  Railway  v.  Watkins,  88  Texas,  20. 

2.  It  was  the  duty  of  the  employes  of  the  defendant  to  keep  a  look- 
out  for  persons  on  the  track,  whether  they  are  crossing  the  track,  stand- 
ing upon  it  or  lying  down.  Street  Railway  v.  Mechler,  87  Texas,  628; 
Street  Railway  v.  Dunlap,  7  Texas  Civ.  App.,  471 ;  Railway  v.  Matherly, 
9  Texas  Ct.  Rep.,  996. 

BaJcer,  Botts,  Parlcer  &  Garwood,  for  appellee. — The  special  charge 
requested  by  plaintiff  is  objectionable,  in  thikt  it  permits  a  recovery  if 
the  jury  found  from  the  evidence  that,  by  the  exercise  of  ordinary  care, 
the  motorman  could  have  discovered  the  deceased  in  time  to  have 
stopped  the  car  before  striking  him,  when,  as  a  matter  of  law,  since 
deceased  was  guilty  of  contributory  negligence  in  lying  down  upon  the 
track  in  the  manner  in  which  he  did,  defendant  could  only  be  guilty 
of  negligence  in  failing  to  use  proper  diligence  to  prevent  injury  to 
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deceased  after  he  was  actually  discovered  lying  upon  the  track.  Railway 
V.  Staggs,  90  Texas,  450;  Texas  &  Pacific  Railway  Co.  v.  Staggs,  37 
S.  W.  Rep.,  609;  Railway  v.  Ryan,  70  Texas,  58;  Railway  v.  Smith, 
77  Texas,  180;  Railway  v.  Cock,  68  Texas,  713;  Railway  v.  Lankford, 
31  S.  W.  Rep.,  355;  Keuhn  v.  Railway,  10  Texas  Civ.  App.,  650;  Rail- 
way V.  McDonald,  86  Texas,  12. 

GARRETT,  Chief  Justice.— This  action  was  brought  in  the  District 
Court  of  the  Sixty-first  Judicial  District  in  Harris  County  by  Emma 
Taylor  against  the  Houston  Electric  Company  for  the  recovery  of  dam- 
ages for  running  over  and  killing  of  the  husband  of  the  plaintiff  with 
one  of  the  street  cars  operated  by  the  defendant.  The  petition  alleged 
as  negligence  on  the  part  of  defendant:  (1)  that  the  car  was  being  run 
at  a  greater  rate  of  speed  than  allowed  by  ordinance  of  the  city; 
(2)  that  it  was  being  propelled  at  a  reckless  and  dangerous  rate  of 
speed;  (3)  failure  to  use  ordinary  care  to  discover  persons  that  might 
hie  upon  or  crossing  the  track;  (4)  discovered  peril  in  time  to  have 
stopped  the  car  before  running  over  the  deceased;  (5)  that  the  motor- 
man,  when  he  discovered  the  deceased,  was  not  at  his  post  and  did  not 
have  his  hands  on  the  brake  or  motor  lever  of  the  car;  and  (6)  that 
the  deceased  was  killed  at  a  regular  street  crossing  where  people  were 
accustomed  to  stop  to  take  passage.  After  a  general  demurrer,  special 
exceptions  and  general  denial,  the  defendant  pleaded  contributory  neg- 
ligence on  the  part  of  the  deceased,  (1)  in  lying  down  on  the  track  of 
the  defendant  at  an  obscure  place;  (2)  in  going  upon  the  track  in  an 
intoxicated  condition;  and  (3)  in  carelessly  going  upon  the  track.  The 
case  was  tried  by  jury  and  resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant.  The  deceased  was  killed  by  being  run  over  by  one 
of  the  cars  of  the  defendant  on  October  27,  1902,  about  12:30  a.  m. 
The  verdict  is  abundantly  sustained  by  the  evidence  that  he  went  upon 
the  track  in  an  intoxicated  condition  and  was  run  over  and  killed  while 
lying  on  the  track  between  the  rails. 

The  special  instruction  requested  by  the  plaintiff  and  set  out  in  the 
first  assignment  of  error  was  properly  refused  both  because  it  was  upon 
the  weight  of  the  evidence  in  assuming  that  the  deceased  was  attempting 
to  cross  the  track  when  he  was  killed,  and  in  instructing  the  jurv  that 
the  motorman  would  be  guilty  of  negligence  if  by  the  exercise  of  ordi- 
nary care  he  could  have  discovered  the  deceased  in  time  to  avoid  striking 
him.  The  defendant  under  the  facts  of  the  case  would  have  been 
guilty  of  negligence  for  failure  to  use  proper  diligence  to  prevent  injury 
to  the  deceased  only  after  he  had  been  discovered  on  the  track.  Railway 
v.  Breadow,  90  Texas,  30;  Railway  v.  Staggs,  90  Texas,  450. 

The  second  assignment  of  error  complains  of  the  latter  paragraph 
of  the  following  charge :  "In  this  connection  you  are  further  instructed 
that  if  the  car  of  the  defendant  was  being  propelled  at  a  greater  rate 
of  speed  than  fifteen  miles  an  hour,  such  speed  was,  in  law,  negligence, 
and,  if  such  speed  was  the  direct  and  immediate  cause  of  the  death  of 
Taylor,  that  but  for  such  negligent  speed,  if  you  so  find  it  was,  the 
accident  would  not  have  occurr^,  the  plaintiff  is  entitled  to  recover. 
If,  however,  the  speed  of  the  car  was  less  than  fifteen  miles  an  hour. 
Vol.  XXXVIII.  Civil— 28. 
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the  same  was  not  negligence^  and  the  plaintiff  can  not  recover^  if  you 
believe  the  deceased  was  lying  on  the  car  track,  unless  she  has  proved 
that  the  motorman  in  charge  of  the  car  could,  by  the  use  of  means  rea- 
sonably within  his  power,  have  stopped  the  car  after  he  saw  Taylor,  in 
time  and  distance  sufficient  to  avoid  striking  Taylor." 

The  undisputed  evidence  showing  that  the  motorman  did  everything 
in  his  power  to  avoid  striking  the  deceased,  and  taking  into  consideration, 
the  charge  as  a  whole,  the  error  in  the  instruction  with  reference  to  the 
speed  of  the  car  less  than  fifteen  miles  an  hour  was  harmless. 

There  are  other  errors  assigned  on  the  charge  of  the  court,  but 
they  do  not  present  anything  necessary  for  consideration.  The  judgment 
will  be  affirmed. 

Affirmed. 


Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Waddell  Bros. 

Decided  March  11,  1905. 

Jurisdiction — ^Fraudulent  Joinder  of  Defendant  not  Liable — ^Plea  of  Priyllege. 
Where  plaintiiT,  having  a  claim  of  damages  against  a  railway  company, 
joins  in  the  suit  as  a  defendant  another  company,  against  which  he  has  no  bona 
fide  claim,  and  solely  for  the  purpose  of  giving  jurisdiction  to  the  court  where 
the  suit  is  brought,  such  joinder  is  fraudulent,  and  a  plea  of  privil^^e  on  the 
part  of  the  defendant  so  joined  should  be  sustained.  Evidence  held  to  show  that 
the  joinder  in  this  case  was  fraudulently  made  for  jurisdictional  purposes  only. 

Appeal  from  the  County  Court  of  Midland.  Tried  below  before 
Hon.  L.  M.  Murphy. 

Ed  J.  Hamner  and  J.  W.  Terry,  for  appellant 

Hawkins,  Isaacs  &  Oibbs,  for  appellee. 

SPEER,  Associate  Justice. — The  first  and  second  assignments  of 
error  present  as  error  the  action  of  the  trial  court  in  refusing  to  sustain 
the  appellants  plea  of  privilege.  Whether  or  not  the  plea  should  have 
been  sustained  depends  upon  the  sufficiency  of  the  evidence  to  establish 
the  truth  of  appellant^s  plea,  wherein  it  alleges  that  plaintiffs  have 
falsely  and  fraudnlently  joined  in  this  suit  the  Texas  &  Pacific  Railway 
Company  as  a  defendant  for  the  sole  purpose  of  giving  to  the  County 
Court  of  Midland  County  jurisdiction,  and  that  the  allegations  in  such 
petition  alleging  a  joint  contract  with  the  Texas  &  Pacific  Company 
were  false,  and  fraudulently  made  for  the  same  purpose,  it  being  other- 
wise imdisputed  that  appellant  was  not  suable  in  Midland  County.  The 
evidence  discloses  very  pointedly  that  the  Texas  &  Pacific  Company 
was  in  no  way  liable  in  the  suit.  This  fact  alone  we  have  held  does 
not  necessarily  show  that  the  allegation  of  liability  was  false  or  fraudn- 
lently made.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Williams  (ante,  405),  86 
S.  W.,  38.  But  beyond  this  the  appellees'  testimony  showed  undisputedly 
that  no  claim  for  damages  existed,  or  had  ever  existed,  against  the 
Texas  &  Pacific.  The  member  of  the  firm  having  in  charge  this  matter 
never  at  any  time  claimed  anything  against  that  road,  and  never  au- 


1606.]  T.  &  P.  By.  Co.  v.  Hemphill.  435 

ihorized  any  one  to  make  such  claim.  The  first  intimation  of  liability 
against  that  road  was  made  in  the  petition  filed  in  this  case.  It  clearly 
appears  that  the  only  liability  against  any  of  the  defendants  sued 
which  could  have  been  reasonably  claimed  was  for  damages  for  the 
ten  head  of  cattle  lost,  which  loss  occurred  after  the  cattle  had  left 
the  line  of  the  Texas  &  Pacific  Boad.  No  other  person  testified  upon 
the  issue  of  good  faith  in  joining  the  Texas  &  Pacific  as  a  defendant. 
The  evidence  being,  as  we  have  indicated,  such  as  necessary  to  show 
that  the  Texas  &  Pacific  was  joined  for  jurisdictional  purposes  only,  it 
was  in  law  fraudulent,  and  the  court  should  have  so  found. 
Beversed  and  dismissed. 

Reversed  and  dismissed. 


Texas  ft  Pacific  Ry.  Co.  v.  J.  W.  Hemphill. 

Decided  March  11,  1005. 

1. — Ballroadi — Safety  of  Steps  of  Freight  Caboose. 

Evidence  considered,  and  held  to  show  that  steps  of  the  kind  used  on  a 
freight-train  caboose,  known  as  the  '^Dinkey  caboose,"  are,  when  not  out  of  re- 
pair, reasonably  safe  for  the  use  of  railroad  employes. 

S. — Same — ^Asiumed  Biik. 

Where  a  railroad  employe  of  many  years'  experience  fell  at  night  from  the 
steps  of  a  "Dinkey  caboose,"  which  were  in  good  condition,  and  was  injured  by 
the  fall,  such  result  must  be  held  as  either  an  accident  caused  by  his  own  neg- 
ligence or  as  a  result  within  the  assumed  risks  of  his  employment. 

8. — Same — Ordinary  Care  by  Employe. 

If  the  employe  did  not  know  that  the  caboose  on  which  he  was  riding  was 
a  "Dinkey  caboose,"  with  steps  constructed  differently  from  the  old-style  caboose, 
he  should,  in  the  use  of  ordinary  care,  and  since  he  knew  that  the  "Dinkey  ca- 
boose" was  more  or  less'  in  use  on  that  road,  have  ascertained  the  character  of 
the  step  before  going  upon  it^ 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  Hon. 
J.  W.  Patterson. 

H.  C.  Shropshire,  for  appellant. — ^A  servant  can  not  recover  for  in- 
juries which  result  from  his  failure  to  look  for  defects  or  dangers  in 
the  place  of  work,  or  appliances,  which  are  obvious,  and  which  he  ought 
to  have  known  and  foreseen.  International  &  6.  N.  By.  Co.  v.  Story, 
62  S.  W.  Rep.,  132 ;  Rogers  v.  I^ailway  Co.,  76  Texas,  602 ;  Railway  Co. 
V.  Schwabbe,  21  S.  W.  Rep.,  706;  Nix  v.  Railway  Co.,  82  Texas,  477; 
Railway  v.  Lemon,  83  Texas,  146;  Tlildenbrand  v.  Marshall,  69  S. 
W.  Rep.,  492;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Dyer,  75  S.  W. 
Rep.,  930;  Railway  Co.  v.  Barrett,  72  S.  W,  Rep.,  884;  Ft.  Worth 
Stock  Yards  v.  Whittenburg,  78  S.  W.  Rep.,  363 ;  Horton  v.  Ft.  Worth 
Packing  ft  Provision  Co.,  76  S.  W.  Rep.,  211 ;  Railway  Co.  v.  French, 
86  Texas,  96;  Railway  Co.  v.  Wood,  35  S.  W.  Rep.,  879. 

^Wiere  a  physical  situation  is  open  to  the  observation  of  the  servant, 
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and  apparent  to  him,  and  the  probability  of  injury  is  as  obvious  to  him 
as  to  the  master,  he  must  be  held  to  have  assumed  the  risk  if  he  engages 
in  the  work.  Ft.  Worth  Stock  Yards  Co.  v.  Whittenburg,  78  S.  W. 
Rep.,  363 ;  Horton  v.  Fort  Worth  Packing  &  Provision  Co.,  76  S.  W. 
Rep.,  211;  Railway  Co.  v  Dyer,  75  S.  W.  Rep.,  930;  Railway  Co.  v. 
Spellman,  34  S.  W.  Rep.,  298;  Railway  Co.  v.  French,  86  Texas,  96; 
Railway  Co.  v.  Lempe,  59  Texas,  22;  Railway  Co.  v.  Walker,  76  S.  W. 
Rep.,  228;  Parish  v.  Railway  Co.,  76  S.  W.  Rep.,  235;  Rogers  v.  Rail- 
way Co.,  76  Texas,  502. 

Howard,  Martin  and  McCail  &  McCall  for  appellee. — 1.  Where  the 
defects  in  the  appliances  used  are  obvious  but  the  danger  is  not  ap- 
parent plaintiff  may  recover.  Plaintiff  did  not  notice  that  the  caboose 
was  a  dinkey  when  he  got  on  to  return  home.  So  also,  three  other 
hands  did  not  know  what  kind  of  a  caboose  it  was.  It  was  dark  when 
the  order  was  given  to  watch  the  track,  when  plaintiff  attempted  to  get 
on  the  step  to  locate  the  whereabouts  of  the  train.  While  the  defect 
in  the  steps  is  open  to  inspection  of  any  one,  obvious,  at  that  time, 
the  danger  was  not  apparent.  Railway  Co.  v.  Lempe,  59  Texas,  23; 
Patterson  v.  Railway  Co.,  76  Pa.  St.,'  389 ;  Shortel  v.  City,  24  Am. 
St.  Rep.,  322;  Luebke  v.  Railway  Co.,  48  Am.  Rep.,  483. 

2.  Where  the  servant  incurs  the  risk  at  the  express  direction  or  com- 
mand of  the  master  or  his  agent  and  the  danger  was  not  inevitable 
or  the  necessary  result  of  the  performance  of  the  service,  the  question 
is  for  the  jury  as  to  the  negligence  of  the  servant.  Railway  Co.  v. 
Duffield,  47  Am.  Rep.,  322;  Wood,  Master  &  Servant,  par.  378;  2 
Thomp.  on  Neg.,  1010;  Railway  Co.  v.  Bowler,  9  Heisk,  866. 

CONNER,  Chief  Justice. — ^No  objection  has  been  urged  to  appel- 
lant's statement  of  this  case,  and  it  is  accordingly  adopted  as  substan- 
tially correct. 

This  is  a  suit  for  personal  injuries,  brought  by  J.  W  Hemphill  against 
the  Texas  and  Pacific  Railway  Company,  in  the  District  Court  of 
Parker  County,  Texas.  For  cause  of  action  he  alleges  that  on  or  about 
the  28th  day  of  June,  1902,  he  was  in  the  employ  of  appellant,  working 
for  it  in  the  capacity  of  a  section  hand;  that  some  of  his  duties  were 
to  prepare,  inspect  and  keep  in  good  and  safe  condition  appellant's 
track  which  runs  through  Parker  and  other  counties  in  Texas;  that 
on  said  day  he  was  directed  to  go  with  and  ride  upon  the  platform  of  a 
caboose  car  of  a  freight  train  for  the  purpose  of  examining  and  in- 
specting appellant's  track  from  Lambert,  a  station  on  appellant's  road, 
to  Weatherford,  Texas;  that  in  obedience  to  said  order  and  directions 
appellee  went  and  stood  on  the  platform  of  said  caboose,  which  was 
on  the  rear  end  of  the  caboose  car  of  said  train,  for  the  purpose  of 
examining,  inspecting  said  track,  and  to  learn  and  determine  the  condi- 
tion thereof,  while  the  train  was  going  from  Lambert  to  Weatherford; 
that  shortly  after  the  train  had  left  Lambert,  and  while  plaintiff  was 
on  said  platform  attempting  to  perform  his  said  duties,  the  train  and 
caboose  suddenly  stopped,  and  as  it  was  night  and  very  dark,  plaintiff 
being  desirous  of  knowing  where  and  why  the  train  stopped,  and  so  as 
to  enable  him  to  perform  his  said  duty,  made  an  attempt  to  step  cTown 
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on  the  steps  of  the  caboose  for  the  purpose  of  seeing  and  learning  what 
part  of  the  track  said  train  was  on,  from  the  light  from  the  engine 
and  the  heading  of  the  train,  but  just  as  he  attempted  to  step  down 
on  said  steps,  he  slipped  and  fell  from  said  platform  or  steps  to 
the  bottom  of  a  deep  gully,  ravine  or  creek  over  which  a  bridge  was 
erected,  and  upon  which  bridge  said  caboose  car  and  the  platform 
on  which  plaintiff  was  standing,  stood,  said  platform  and  steps  being 
directly  over  said  bridge  and  gully,  ravine  or  creek;  that  he  fell  a 
distance  of  about  twenty-five  feet  and  was  injured  in  the  manner  as  al- 
leged; that  the  proximate  cause  of  his  falling,  hurts  and  injuries  was 
on  account  of  and  because  of  the  kind  of  steps  which  were  on  said  ca- 
boose; that  said  steps  were  dangerous,  unsafe,  and  were  not  properly 
constructed,  in  that  they  were  too  narrow,  round  and  too  close  to  the 
platform,  and  were  not  such  steps  as  were  commonly  and  ordinarily 
used  by  railroad  companies  on  their  caboose  cars,  all  of  which  was  un- 
known to  plaintiff;  that  at  the  time  he  attempted  to  step  down  on  said 
steps  it  was  dark,  and  he  was  unable  to  see  tne  steps  and  observe  their 
unsafe  condition;  that  he  for  said  reason  was  unable  to  see  that  the 
caboose  car,  steps  and  platform  were  directly  over  said  bridge  and  deep 
gully,  ravine  or  creek;  that  appellant,  its  agents  and  servants  in  charge 
of  the  train  were  guilty  of  negligence  in  having  and  using  said  danger- 
ous, unsafe  and  defective  steps,  without  informing  plaintiff  of  their 
kind  and  condition,  and  in  stopping  said  car  and  platform  over  said 
bridge,  and  gully  or  creek  or  ravine,  without  notif3ring  appellee  that 
they  had  done  so  or  were  going  to  do  so;  and  that  such  negligence 
was  the  proximate  cause  of  his  hurts  and  injuries.  Appellant  answered 
by  general  and  special  exception;  a  general  denial  and  special  plea  of 
contributory  negligence,  assumed  risk,  etc.  Appellee  recovered  judg- 
ment for  $500,  and  appellant  appealed. 

The  assignments  raise  the  question  of  the  sufficiency  of  the  evidence 
to  support  the  judgment. 

The  witness  J.  B.  Hemdon  testified:  "I  live  in  Marshall;  I  have 
charge  of  the  freight  car  department,  that  is,  building  and  repairing 
freight  cars,  and  also  the  building  and  repairing  of  cabooses.  I  have 
been  engaged  in  this  business  since  1897.  The  chief  difference  in  the 
dinkey  and  the  old  caboose  is  that  the  dinkey  is  a  lighter  and  shorter 
caboose  than  the  old  style;  the  step  is  very  much  the  same  except  the 
old  caboose  steps  are  built  something  like  the  steps  to  a  house,  on  the 
box  style,  the  same  as  our  house  steps,  and  the  dinkey  steps  are  built 
on  an  iron  frame  and  the  frame  is  built  to  the  side  of  the  car;  the 
top  step  is  an  iron  rod  about  one  and  one-eighth  inches  in  diameter  and 
sits  out  from  the  side  of  the  car  about  two  and  one-half  inches.  The 
step  of  the  dinkey  caboose  is  a  reasonably  safe  step.  In  my  judgment 
and  opinion  the  step  on  the  dinkey  caboose  is  as  safe  as  the  steps  on 
the  other  caboose."  On  cross  examination  the  witness  testified :  ^*The 
company  put  it  that  way  on  purpose  so  that  a  man  stepping  down  or 
standing  to  look  down  the  side  of  the  train  could  lean  out  without  fall- 
ing; that  step  is  built  perpendicularly  and  the  old  style  step  is  slanting 
like  a  house  step;  the  first  is  built  like  the  steps  of  a  ladder  and  the 
other  like  a  stairway,  that  is  the  chief  distinction;  the  old  style  step 
sets  in  the  platform  and  the  dinkey  steps  are  built  separate  from 'the 
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platfonn  and  on  the  outside  of  the  car,  that  is  the  difference  in.  the 
locality.  The  locality  of  the  steps  in  the  old  cabooise  is  similar  to  the 
steps  on  a  passenger  coach.  ...  In  the  construction  of  these  steps 
I  consider  one  step  just  as  safe  as  the  other;  a  man  does  not  walk 
out  of  a  caboose  as  be  walks  out  of  a  house,  and  the  iron  rod  would 
be  something  of  a  foothold  to  keep  him  from  slipping  off;  a  man  can 
hold  to  the  grab  iron  as  he  steps  down.  If  neiUier  of  the  cars  had 
grab  irons  I  think  it  would  be  as  safe  to  step  down  from  one  as  it 
would  from  the  other.  Certainly  the  iron  step  stuck  out  about  two 
and  a  half  inches  from  the  side  of  the  car  is  as  safe  as  the  flat  step." 

Conductor  Oscar  Bowles  testified:  'The  dinkey  caboose  has  a  sub- 
stantial step.  The  dinkey  step  is  a  more  substantial  step ;  in  my  judg- 
ment the  dinkey  caboose  platform  is  the  safest  platfonn  to  get  off  of, 
but  the  old  style  caboose  is  a  little  better  to  get  on,  but  you  can  get 
off  of  the  dinkey  the  safest  It  is  safest  the  way  the  platforms  are  con- 
structed; if  the  old  style  caboose  has  a  platform  constructed  like  the 
dinkey  it  would  be  just  as  safe  to  have  an  iron  step  as  a  flat  one.  On  a 
caboose  it  is  just  as  safe  to  step  on  an  iron  rod  as  a  flat  step;  I  con- 
sider the  dinkey  steps  the  safest  of  the  two." 

Conductor  W.  S.  Camrike  testified:  **I  consider  the  dinkey  steps' 
just  as  safe  as  the  steps  on  the  other  caboose.  I  have  never  had  occa- 
sion to  see  or  use  any  kind  except  the  dinkey  and  the  old  caboc^e. 
I  swear  that  the  dinkey  caboose  is  as  safe  to  get  up  and  down  on  as 
the  other.  It  has  been  my  experience  that  it  was  as  safe  to  step  down 
on  the  iron  rod  as  the  plank  step.  This  dinkey  step  is  as  safe  because 
it  is  a  solid  piece  of  iron  about  two  inches  from  the  platform.  They 
made  the  step  rotrnd  instead  of  flat  because  it  would  not  take  up  so 
much  room ;  it  extends  two  or  three  inches.  In  my  opinion  it  is  a  reason- 
ably safe  step;  a  man  would  have  no  show  to  slip  off;  his  heel  catches 
on  the  rod  as  he  steps  down  and  keeps  him  from  falling.  A  man  can  not 
slip  off  of  the  dinkey  step ;  it  is  out  from  the  platform  just  far  enough 
to  catch  your  heel  in  and  a  man  can  not  possibly  slip  off." 

Boad  Master  J.  Y.  Burke  testified:  '^I  think  the  dinkey  step  is  a 
reasonably  safe  step.  The  caboose  is  a  car  that  is  made  to  get  on  standing 
still  or  moving,  and  a  man  has  to  get  on  them  moving  as  well  as 
standing  still,  and  in  winter  or  deeting  weather  I  believe  the  dinkey 
step  would  be  the  safer;  when  you  go  to  get  off  the  dinkey  caboose  you 

Eut  your  foot  on  the  iron  step  and  you  can  not  slip  for  you  have  a 
old  for  your  shoe,  after  you  stepped  to  the  top  step  it  "would  not 
be  so  hard  to  get  down  to  the  other  step,  and  when  you  got  to  tiie  lower 
step,  if  you  should  fall,  you  would  be  so  near  the  ground  that  it  would 
not  be  so  dangerous  as  it  would  be  if  you  were  to  fall  from  the  other 
step." 

Brakeman  Tighe  testified :  ''I  think  the  dinkey  dten  is  as  safe  as  the 
other  step.  It  is  just  as  safe  as  the  step  on  the  old  caboose  in  my 
opinion." 

The  witness  I.  J.  Hicks  testified:  '1  would  call  the  steps  on  a  dinkey 
caboose  a  reasonable  step." 

Appellee  thus  testified:  "I  am  thirty-five  years  old;  I  have  worked 
for  the  Texas  ft  Pacific  Railway  Company.  I  went  to  work  for  that 
company  in  1886,  and  worked  for  them  until  1895  or  1896,  and  then 
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quit  working  for  them  and  went  to  work  for  the  Fort  Worth  &  Denver. 
I  worked  for  the  Fort  Worth  &  Denver  four  years  and  seven  months, 
then  worked  for  the  Katy  four  months,  and  came  back  to  the  T.  &  P. 
and  worked  for  that  company  until  I  got  hurt.  .  .  .  When  we  left 
Thurber  Junction  I  rode  on  the  top  of  a  box  car  for  twenty  or  twenty- 
five  miles  and  when  the  train  stopped  at  the  Santo  water  tank,  I  got 
down  off  the  car  and  went  to  the  rear  end  of  the  caboose.  The  train 
was  standing  still  when  I  got  down  and  came  to  the  caboose ;  I  just  put 
my  foot  on  the  bottom  step  and  swung  myself  up ;  I  didn't  notice  that 
it  was  a  dinkey  caboose;  it  was  dark  and  I  could  not  see  the  caboose, 
only  the  bulk  of  it;  I  did  not  strike  the  top  step  as  I  was  getting  in 
the  caboose;  it  is  easy  enough  for  a  man  to  get  on  the  platform  of  a 
caboose  without  touching  either  of  the  steps,  if  he  is  a  trainman;  I 
think  that  it  is  twenty-eight  inches  from  the  bottom  step  to  the  plat- 
form. It  is  straight  up.  I  will  swear  that  I  got  up  on  the  platform 
without  touching  the  top  step.  I  stepped  up  from  the  bottom  step 
to  the  platform ;  it  is  two  and  one-half  feet,  without  touching  the  iron 
rod ;  the  dinkey  caboose  is  eighteen  or  twenty  feet  long.  The  old  caboose 
is  thirty-two  or  thirty-three  feet  long.  If  any  one  noticed  the  inside  of 
a  caboose  when  ihey  went  in  they  could  tell  the  difference  in  the  length. 
I  did  not  stay  on  the  inside  of  the  caboose  at  all  that  night;  I  went  in 
several  times  for  a  drink  of  water;  I  do  not  recollect  that  I  sat  down 
at  all;  I  may  have  leaned  on  the  side  of  the  car  or  sat  against  the 
railing,  but  with  the  exception  of  that,  I  am  positive  I  did  not  sit  down 
that  evening.  ...  I  think  the  platform  of  the  dinkey  caboose 
from  step  to  step  is  seven  feet.  On  the  old  caboose  it  is  hardly  so 
wide,  but  there  is  very  little  difference.  Mr.  Burke  might  have 
been  out  on  the  platform  before  he  gave  me  those  directions,  but  if  he 
was  I  did  not  notice  him;  I  did  not  see  him  to  speak  to  him  until  we 
were  about  three-quarters  of  a  mile  from  Lambert.  I  had  gone  in  the 
caboose  twice  before  this  for  water.  I  did  not  notice  when  I  went  in 
there  that  it  was  a  dinkey  caboose;  there  is  enough  difference  to  tell 
that  it  is  a  dinkey  when  you  go  in  if  you  pay  any  attention  to  it,  but  I 
do  not  think  unless  a  man  noticed,  if  he  just  went  in  and  turned 
around  and  came  right  out,  he  would  likely  notice  it  unless  there 
was  a  bright  light.  .  .  .  The  main  difference  in  the  caboose  is 
that  the  dinkey  is  not  near  so  long  as  the  old  style  caboose.  I  found 
out  after  I  fell  that  I  had  been  riding  on  a  dinkey  caboose ;  I  could  see 
that  it  was  a  short  caboose,  while  I  was  lying  on  the  ground  under 
the  bridge  where  I  fell.  That  was  the  first  time  that  I  knew  that  I 
was  riding  on  a  dinkey  caboose.  If  I  had  known  it  was  one  of  the  dinkey 
steps,  I  would  not  have  stepped  down  as  I  did.  ...  I  got  on  the 
caboose  at  the  Santo  water  tank.  It  was  a  dark  night.  It  was  dark 
when  we  got  to  Santo.  I  did  not  notice  what  kind  of  a  caboose  it  was 
when  we  were  at  Strawn.  ...  I  do  not  know  how  often  I  got  off 
of  the  dinkey  caboose  while  the  train  was  running.  I  have  gotten  off 
them  often  when  the  train  was  running  along  slowly.'* 

The  witness  D.  H.  Stewart  testified :  'T!  rode  about  twelve  or  fifteen 
miles  in  the  box  car  and  got  off  and  went  to  the  back  of  the  caboose. 
I  remember  seeing  Mr.  Hemphill  after  I  got  on;  I  got  off  at  Lambert 


440  Texas  Civil  Appeals  Reports,  Vol.  38.  [March, 

station.  Mr.  Hemphill  must  have  been  riding  on  the  back  of  the 
caboose  something  like  an  hour  before  I  got  off.'^ 

The  witness  Oscar  Bowles  testified:  "A  portion  of  the  time  during 
the  year  1902  I  was  running  a  work  train.  I  had  on  a  dinkey  caboose. 
I  have  record  showing  the  number  of  times  I  hauled  Mr.  Hemphill 
when  I  had  on  a  dinkey  caboose.  I  have  a  memorandum  taken  from 
the  records;  I  made  the  record  from  my  books  so  that  I  could  be  sure 
of  the  times.  I  think  that  I  would  be  safe  in  saying  that  Mr.  Hemphill 
rode  at  least  twenty  times  on  that  caboose.  .  .  .  There  is  a  difference 
in  the  appearance  of  the  dinkey  caboose  and  the  old  style  caboose; 
anyone  would  recognize  the  dinkey  by  the  difference  in  the  length  of  the 
car;  it  is  much  shorter  than  the  old  style  caboose.  There  is  a  little 
difference  in  the  step;  the  dinkey  steps  are  built  straight,  one  over  the 
other,  and  set  out  from  the  side  of  the  car,  while  the  other  steps  are 
built  more  like  steps  on  a  passenger  coach,  and  set  a  little  in ;  .  .  . 
the  platform  is  on  a  level  with  the  bottom  of  the  door,  and  the  rain  board 
is  about  eight  inches  wide  and  three  inches  thick^  sloping  down'  one 
and  one-half  inches.  On  the  old  caboose  the  steps  are  of  plank  and 
about  eight  inches  wide  and  the  bottom  step  is  about  sixteen  inches 
from  the  top  one;  the  platform  is  about  eight  inches  from  the  level 
of  the  floor.  .  .  .  The  dinkey  caboose  steps  extend  out  about  ten  inches 
from  the  side  of  the  car.  TVTien  you  go  in  an  old  style  caboose  you  just 
keep  going,  and  the  dinkey  is  only  a  few  steps  long,  and  the  cupola 
stands  near  the  center  on  the  caboose  almost  directly  in  the  walk  as  you 
go  through,  while  the  cupola  in  the  old  caboose  stands  nearer  one  end. 
.  .  .  A  man  can  not  go  around  the  car  or  go  in  the  cars  without 
noticing  the  difference  in  the  cupolas  of  the  different  cabooses.*' 

It  is  neither  alleged  nor  shown  that  the  steps  in  controversy  were 
out  of  repair  and  there  is  no  other  evidence  in  the  record  materially 
different  from  that  quoted.  True,  we  have  before  us  two  photographs, 
one  of  which  gives  a  view  of  the  old  style  caboose  and  the  steps  thereon, 
and  the  other  a  view  of  the  new  or  dinkey  caboose  with  its  steps.  These 
views,  however,  but  illustrate  the  testimony  of  the  witnesses,  and  after  a 
consideration  of  the  whole  we  fail  to  find  any  evidence  of  negligence 
on  the  part  of  appellant  in  the  matter  of  the  construction  of  the  steps  on 
the  dinkey  caboose.  The  duty  resting  upon  the  master  is  to  exercise  or- 
dinary care  to  furnish  his  servant  with  a  reasonably  safe  place  to  work, 
and  with  reasonably  safe  appliances  with  which  to  perform  that  work, 
and  when  such  care  has  been  exercised  and  such  duty  discharged  there 
can  be  no  liability.  See  Railway  Co.  v.  Bell,  76  Texas,  50 ;  Behring  Mfg. 
Co.  V.  Peterson,  28  Texas  Civ.  App.,  194,  67  S.  W.  Eep.,  133;  Rail- 
way  Co.  V.  McLean,  80  Texas,  87.  All  of  the  witnesses  who  testified 
on  the  subject  testified  to  the  effect  that  the  step  on  the  dinkey  caboose 
is  at  least  a  reasonably  safe  one,  and  we  fail  to  find  any  substantial 
basis  in  the  evidence  for  the  contention  that  appellant  was  guilty  of 
negligence  in  providing  the  dinkey  caboose  with  steps  other  and  different 
from  those  with  which  the  old  style  cabooses  are  equipped.  Besides,  the 
evidence  as  a  whole  leads  to  the  conclusion  that  the  accident  in  question 
was  either  the  result  of  appellee's  own  negligence,  or  a  result  within 
the  risks  assumed  by  him  in  his  employment.  The  evidence  shows 
without  contradiction  that  appellee  was  a  railroad  employe  of  many 
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years'  standing;  that  in  the  discharge  of  his  duties  he  had  many  times 
got  on  and  off  of  the  dinkey  caboose  which  had  been  in  use  on  the 
line  of  appellant  railroad  for  several  years.  It  is  not  contended  that 
had  appellee  known  it  was  a  dinkey  caboose  appellant  would  be  liable. 
The  mere  fact,  however,  that  the  night  was  dark  and  that  appellee  at 
the  time  was  in  ignorance  of  the  fact  will  not  relieve  him.  The  evi- 
dence fails  to  show  the  precise  number  of  each  character  of  cabooses 
used  by  appellant,  but,  as  stated,  appellee  was  entirely  familiar  with 
both  kinds  of  the  differing  kinds  of  steps  thereon,  and  of  the  fact 
that  a  dinkey  caboose  was  in  a  greater  or  less  proportion  in  constant 
use,  and  if  he  was  without  knowledge  of  the  character  of  caboose  upon 
which  he  was  traveling  it  would  seem  that  in  the  exercise  of  ordinary 
care  for  his  own  safety  he  should  have  ascertained  the  character  of  step 
before  walking  from  the  platform.  See  International  &  G.  N".  Rv.  Co.  v. 
Story,  26  Texas  Civ.  App.,  23,  62  S.  W.  Rep.,  132 ;  Rogers  v.  Railway 
Co.,  76  Texas,  502;  Fort  Worth  Stock  Yards  Co.  v.  Whittenburg, 
78  S.  W.  Rep.,  363;  Horton  v.  Ft.  Worth  Packing  &  Provision  Co., 
76  S.  W.  Rep.,  211. 

The  foregoing  conclusions  render  the  consideration  of  other  assign- 
ments unnecessary,  and  we  conclude  that  upon  the  undisputed  testi- 
mony in  this  case,  the  judgment  should  be  reversed  and  here  rendered 
for  appellant. 

Reversed  and  rendered. 


Cook  Brothers  Carriage  Company  v.  National  Bank  of  Cleburne 

ET  AL. 

Decided  March  16,  1906. 

Aislgnment  of  Error — ^Peremptory  Instmctlon — ^Request. 

A  defendant  can  not  complain  on  appeal  of  the  failure  to  give  a  peremp- 
tory instruction  to  find  in  his  favor,  where  he  requested  no  such  charge,  but 
acquiesced  in  the  submission  of  the  case  against  him  to  the  jury. 

Appeal  from  the  County  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  J.  D.  Goldsmith. 

M.  L,  Daniels,  for  appellant. 

Walker  £  BalJcer,  for  appellees. 

KEY,  Associate  Justice. — The  National  Bank  of  Cleburne  brought 
this  suit  against  J.  E.  Francis  on  a  promissory  note  and  to  foreclose 
a  mortgage  on  a  vehicle  described  in  the  note.  Francis  answered  by 
general  denial  and  plea  of  failure  of  consideration,  and,  by  cross  bill, 
impleaded  Cook  Bros.  Carriage  Company  and  prayed  in  the  alternative 
a  judgment  against  the  company. 

There  was  a  jury  trial  resulting  in  a  verdict  and  judgment  in  favor 
of  the  Bank  against  Francis  for  the  debt  and  foreclosure  of  the  lien, 
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and  judgment  over  in  favor  of  Francis  against  the  Cook  Bros.  Carriage 
Company  for  the  amount  recovered  by  the  Bank  against  him. 

The  Cook  Bros.  Carriage  Co.  has  appealed,  presenting  the  ease  on 
one  assignment  only,  which  charges  that  the  court  erred  in  not  per- 
emptorily instructing  a  verdict  for  the  defendant,  the  Cook  Bros.  Car- 
riage Companv.  A  sufficient  answer  to  this  assignment  is  the  fact 
that  the  appellant  requested  no  such  instruction  when  the  case  was 
tried.  The  record  shows  that  considerable  testimony  was  introduced, 
tending  to  show  a  contract  of  warranty  between  the  defendant  Francis 
and  one  James  N.  Gray.  In  his  cross  action  Francis  alleged  that 
Gray,  when  he  sold  the  vehicle  to  him,  was  acting  as  the  agent  of 
appellant  and  that  the  warranty  was  binding  upon  it,  and  that  issue 
was  submitted  by  the  court  to  the  jury.  By  failing  to  request  the 
court  to  instruct  a  verdict  for  it,  appellant  acquiesced  in  the  course  pur- 
sued by.  the  trial  judge ;  and  is  not  now  in  a  position  to  complain  be- 
cause of  the  failure  to  instruct  a  verdict  for  it 

The  judgment  is  affirmed. 

Affirmed. 


Mrs.  M.  C.  Evans  v.  W.  J.  Gray. 

Decided  March  15,  1905. 

Wife's  Separate  Property — Contract — Verdict — Judgment. 

In  a  suit  against  husband  and  wife  upon  a  contract  alleged  to  be  for  the 
benefit  of  her  separate  property,  a  general  verdict  for  a  money  recovery  in  favor 
of  plaintiff  is  suflScient  to  authorize  judgment  and  execution  to  be  satisfied  out  of 
the  wife's  separate  property. 

Appeal  from  the  County  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  J.  D.  Goldsmith. 

Stanford  £  WatJcins,  for  appellant. — ^The  verdict  of  the  jury  is  against 
the  manifest  weight  of  the  evidence  and  is  without  any  evidence  to 
support  it,  in  that  all  the  evidence,  without  any  contradiction,  shows 
that  plaintiff  was  entitled  to  a  commission  only  in  the  event  that  he 
made  a  sale  of  the  property.  All  of  the  evidence  shows  that  he  did 
not  make  any  sale  of  the  property.  Duval  t.  Moody,  24  Texas  Civ. 
App.,  627,  60  S.  W.  Rep.,  269;  Brown  v.  Shelton,  23  S.  W.  Eep.,  483; 
Garcelon  v.  Tibbetts,  84  Me.,  148,  24  Atl.  Rep.,  797;  Viaux  v.  Society, 
133  Mass.,  1;  Loud  v.  Hall,  106  Mass.,  404;  Earp  v.  Cummins,  54  Pa. 
St.,  394,  93  Am.  Dec.,  718;  Hill  v.  Jebb,  55  Ark.,  674,  18  S.  W.  Rep., 
1047. 

The  court  erred  in  refusing  to  set  aside  the  verdict  and  judgment 
rendered  herein,  because  there  is  no  pleading  nor  evidence  to  the  effect 
that  this  was  a  debt  incurred  by  Mrs.  Evans  for  the  benefit  of  her 
separate  property  and  that  such  charge  was  reasonable,  and  there  is 
no  finding  of  the  jury  on  such  issue,  and  there  is  absolutely  no  pleading 
nor  evidence  nor  finding  of  the  court  or  jury  to  authorize  a  personal 
judgment  against  Mrs.   Evans,  and  directing  execution   against  her 
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separate  property.    Rev.  Stats.,  arts.  1201,  2970,  2971 ;  Powers  v.  Parks, 
33  S.  W.  Rep.,  718;  Parker  v.  Wood,  61  S.  W.  Rep.,  940. 

Odell,  Phillips  &  Johnson,  for  appellee. — The  higher  court  will  not 
set  aside  a  verdict  and  reverse  a  case  when  the  evidence  is  conflicting, 
or  if  there  is  any  evidence  to  support  it,  no  matter  how  unsatisfactory 
it  may  be  to  the  court;  and  more  especially  will  the  court  refuse  to  re- 
verse when  the  verdict  of  the  jury  is  so  overwhelmingly  supported  by 
the  great  preponderance  of  the  evidence,  as  in  this  case.  Harris  County 
V.  Campbell,  68  Texas,  26,  3  S.  W.  Rep.,  243;  Owens  v.  Missouri  P. 
Railway,  67  Texas,  681,  4  S.  W.  Rep.,  593;  Ramsey  v.  Arrott,  64  Tex- 
as, 323;  Ward  v.  Sutor,  70  Texas,  346;  Simonton  v.  Forrester,  35 
Texas,  585;  Ward  v.  Bledsoe,  32  Texas,  233;  Walker  v.  State,  37  Texas, 
367;  Baker  v.  Clepper,  26  Texas,  633;  Caton  v.  Mosely,  26  Texas,  376. 

Where  an  agent  is  authorized  to  make  a  sale  and  a  purchaser  is 
secured  by  him  he  is  entitled  to  his  commission;  and  it  is  no  conse- 
quence that  the  owners  did  not  know  of  the  fact  and  made  the  sale 
themselves,  or  through  their  friend  or  through  the  friend  of  the  pur- 
chaser closed  the  sale ;  nor  is  it  any  consequence  that  the  owners  reserved 
the  right  to  sell  themselves.  Graves  v.  Bains  &  Woodward,  78  Texas, 
92;  Byrd  v.  Frost,  29  S.  W.  Rep.,  46;  Harrell  v.  Zimpleman,  66  Texas, 
292,  17  S.  W.  Rep.,  478;  Berg  v.  San  Antonio  St.  Ry.  Co.,  17  Texas 
Civ.  App.,  302,  42  S.  W.  Rep.,  647 ;  Glascock  v.  Vanfleet,  46  S.  W.  Rep., 
449 ;  Duval  v.  Moody,  24  Texas  Civ.  App.,  627,  60  S,  W.  Rep.,  269. 

If  the  verdict  of  the  jury  should  be  irregular  in  not  specifically 
finding  that  the  debt  was  contracted  by  a  married  woman,  as  provided 
by  the  statute,  any  such  irregularity  did  not  in  any  way  invalidate  the 
judgment  founded  upon  the  verdict.  Same  would  be  mer^y  an  irregu- 
larity and  not  fundamental,  and  appellant  should  have  complained 
of  such  irregularity  either  by  motion  in  arrest  of  judgment  or  in  a 
motion  for  a  new  trial;  and  at  least  should  have  complained  of  such 
irregularity  by  an  assignment  of  error  filed  herein.  But  appellants 
wait  until  the  filing  of  this  brief  to  raise  this  question  and  then  at- 
tempt to  raise  it  under  assignment  of  error  too  general  and  which 
is  not  suflBcient  to  base  what  appellants  term  their  additional  proposition. 
This  additional  proposition  is  not  supported  by  or  based  on  any  as- 
signment of  error  and  should  not  be  considered  by  this  court.  Atchison, 
T.  &  G.  S.  F.  Ry.  Co.  v.  Worley,  26  S.  W.  Rep.,  478;  International 
&  G.  N.  Ry.  Co.  V.  Douglas,  7  Texas  Civ.  App.,  555,  27  S.  W.  Rep., 
793,  794 ;  Consolidated  K.  C.  S.  &  R.  Co.  v.  Conring,  33  S.  W.  Rep., 
548 ;  First  National  Bank  of  Brownwood  v.  Houth,  18  Texas  Civ.  App., 
250,  44  S.  W.  Rep.,  44 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Use,  59  S.  W. 
Rep.,  565;  White  v.  Wadlington,  78  Texas,  159;  Wells  v.  Barnett,  7  Tex- 
as,  686,  587;  Gulf,  W.  T.  &  P.  R.  Co.  v.  Montier,  61  Texas,  123. 

Article  2855,  Rev.  Stats.,  does  not  provide  that  the  verdict  of  the 
jury,  shall  specifically  find  that  the  debt  against  a  married  woman  was 
created  by  necessity  or  for  the  benefit  of  her  separate  property.  It 
merely  provides  that  the  court  shall  decree  that  execution  may  be  levied 
upon  either  the  community  property  or  upon  the  separate  property 
of  the  wife  at  the  discretion  of  the  plaintiff.  There  is  no  provision  ^ 
whatsoever  that  the  verdict  of  the  jury  shall  specifically  find  that  the 
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• 
debt  was  created  or  contracted  for  necessities  or  expenses  for  the  benefit 
of  the  wife's  separate  property.  The  only  provision  is  that  it  shall 
appear  to  the  satisfaction  of  the  jury  that  the  debts  were  so  contracted 
before  the  jury  would  be  authorized  to  return  a  verdict  against  a  mar- 
ried woman.  The  evidence  in  this  case  clearly  shows  that  the  debt  was 
created  and  contracted  for  the  benefit  of  the  separate  property  of  Mrs. 
Evans.  This  was  an  admitted  fact  on  the  trial  of  this  cause  and  it 
appeared  to  the  satisfaction  of  the  jury  that  the  debt  was  so  con- 
tracted. A  general  verdict  of  the  jury  could  not  have  been  rendered 
against  Mrs.  Evans,  unless  it  had  appeared  to  the  satisfaction  of  the  jury 
that  the  debt  was  so  contracted  and  the  general  verdict  includes  such 
finding.  Hence  the  general  verdict  of  the  jury  was  and  is  amply  suflB- 
cient  to  sustain  the  judgment  of  the  court.  The  judgment  of  the  court 
in  this  case  complies  with  art.  2855,  Eev.  Stats.,  and  additional  propo- 
sition of  appellant  under  above  assignment  is  not  sustained  in  law. 
Hardy  v.  DeLeon,  5  Texas,  247,  248;  Horton  v.  Reynolds,  8  Texas, 
284;  Smith  v.  Johnson,  8  Texas,  418;  Avery  v.  Avery,  12  Texas,  54,  55; 
Hamilton  v.  Rice,  15  Texas,  383-385;  Galbreath  v.  Atkinson,  15  Texas, 
21;  Pearce  v.  Bell,  21  Texas,  688;  Walters  v.  Cantrell,  66  S.  W.  Rep., 
790 ;  Loan  Dep.  Co.  of  Am.  v.  Campbell,  65  S.  W.  Rep.,  65 ;  Johnson  v. 
Curlach,  42  S.  W.  Rep.,  1048 ;  Taylor  v.  Stephens,  17  Texas  Civ.  App., 
37,  42  S.  W.  Rep.,  1048;  Carson  v.  Taylor,  19  Texas  Civ.  App.,  178, 
47  S.  W.  Rep.,  395;  Everit  v.  Walworth  Co.  Bank,  13  Wis.,  423. 

EIDSON,  Associate  Justice. — This  action  was  originally  brought  in 
the  Justice  Court  against  appellant,  Mrs.  M.  C.  Evans  and  her  husband 
E.  B.  Evans  to  recover  the  sum  of  $153,  alleged  to  be  due  him  for  com- 
missions on  ^account  of  the  sale  by  him  of  a  certain  business  house  and 
lot  situated  *in  the  city  of  Cleburne,  the  separate  property  of  the  said 
Mrs.  M.  C.  Evans,  made  under  and  by  virtue  of  a  verbal  contract  with 
the  said  Mrs.  M.  C.  Evans  and  her  husband;  appellee  alleging  that  the 
amount  of  said  commission  was  reasonable,  and,  in  effect,  that  his  serv- 
ice in  procuring  the  purchaser  for  and  making  the  sale  of  said  property, 
was  for  the  benefit  of  the  separate  property  of  the  said  Mrs.  M.  C.  Evans. 

The  appellant  and  her  husband  pleaded  a  general  denial.  In  the 
Justice^s  Court  the  trial  resulted  in  favor  of  defendants,  appellant  and 
her  husband.  The  case  was  appealed  to  the  County  Court  by  the  plain- 
tiff, appellee  herein,  and  a  trial  in  that  court  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  appellee,  in  the  sum  of  $153. 

While  there  is  a  conflict  in  the  testimony,  we  think  it  is  sufficient 
to  support  the  verdict  of  the  jury  and  judgment  of  the  court  below. 
In  view  of  the  liberal  construction  placed  upon  pleadings  in  Justice's 
Courts,  we  are  of  opinion  that  the  pleadings  of  appellee  are  sufficient 
to  charge  that  the  debt  sued  for  was  contracted  by  appellant  for  the 
benefit  of  her  separate  property,  and  that  same  was  reasonable  and 
proper.  Appellant  contends  that  the  jury  should  have  recited  in  their 
verdict  that  they  found  that  the  debt  sued  on  was  contracted  for  the 
benefit  of  appellant's  separate  propert}^  and  that  it  was  reasonable  and 
proper,  and  that  such  failure  constitutes  reversible  error. 

This  question  was  not  raised  in  the  court  below  in  any  form;  there- 
fore, we  are  not  required  to  consider  same,  unless  such  failure  on  the 
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part  of  the  jury  constitutes  fundamental  error.  The  verdict  of  the  jury 
is  as  follows:  "We  the  jury  find  for  the  plaintiff  the  sum  of  $153." 
Article  2970,  Sayles  Civil  Statutes,  reads  as  follows:  "The  wife  may 
contract  debts  for  necessaries  furnished  herself  or  children,  and  for  all 
expenses  which  may  have  been  incurred  by  the  wife  for  the  benefit 
of  her  separate  property  and  for  such  debts,  suit  may  be  brought  in  the 
manner  prescribed  in  article  1201.'^    And  article  2971,  id.,  is  as  follows : 

"Upon  the  trial  of  any  suit  as  provided  for  in  the  preceding  article, 
if  it  shall  appear  to  the  satisfaction  of  the  court  and  jury  that  the 
debts  so  contracted  or  expenses  so  incurred  were  for  the  purposes  enumer- 
ated in  said  article ;  and  also  that  the  debts  so  contracted  or  expenses  so  in- 
curred were  reasonable  and  proper,  the  court  shall  decree  that  execution 
may  be  levied  upon  either  the  common  property,  or  the  separate  property 
of  the  wife  at  the  discretion  of  the  plaintiflf.*' 

We  do  not  think  that  the  language  "if  it  shall  appear  to  the  satis- 
faction of  the  court  and  jury  that  the  debts  so  contracted  or  expenses 
so  incurred  were  for  the  purposes  enumerated  in  said  article,  and  also 
that  the  debts  so  contracted  or  expenses  so  incurred  were  reasonable  and 
proper,"  contained  in  the  last  above  quoted  article,  requires  that  the 
jury  should  recite  their  finding  of  such  facts  in  their  verdict.  If  their 
verdict,  when  construed  in  reference  to  the  pleadings  and  evidence, 
implies  that  in  arriving  at  it  they  found  such  facts,  we  think  it  is  suflR- 
cient.  In  our  opinion,  in  view  of  the  pleadings  and  evidence,  the  jury 
in  finding  for  the  plaintiff  in  the  sum  of  $153,  necessarily  found  that  the 
debt  was  contracted  for  the  benefit  of  the  separate  property  of  appellant, 
and  that  it  was  reasonable  and  proper.  All  assignments  of  error  have 
been  examined  and  considered  and  none  is  well  taken. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Afftrmed. 


W.  P.  Nicks  v.  J.  R.  Curl  et  al. 

Decided  March   15,  1906. 

1. — ^Election — ^Vaoanoy — Term  of  Ollloe. 

One  appointed  by  the  Governor  to  fill  the  vacancy  caused  by  the  death  of 
a  district  judge,  and  elected  to  the  same  position  at  the  first  general  election 
following,  held  office  by  virtue  of  such  election  only  till  the  expiration  of  the  term 
of  the  deceased  judge. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  Geo.  Calhoun. 

A.  r.  Watts,  F.  J,  Duff,  J.  F.  Lamer  and  L.  F.  Chester,  for  appel- 
lant.— The  court  erred  in  its  conclusions  of  law  and  the  judgment  ren- 
dered thereon  against  this  plaintiff,  for  that  the  undisputed  evidence 
and  conclusions  of  fact  found  by  the  court  show  that  this  plaintiff  was 
duly  elected  the  district  judge  for  the  First  Judicial  District  at  the  gen- 
eral election  in  November,  1902,  and  that,  therefore,  his  term  of  office 


446  Texas  Civil  Appeals  Reports,  Vol.  38.  [March, 

was  for  the  period  of  four  years  from  said  date,  and  not  for  the  unex- 
pired term  of  two  years,  as  held  and  adjudged  by  the  court.  Const., 
art.  6,  sees.  2,  4,  7,  28;  Shelby  v.  Johnson,  Dallam,  597;  Banton  v. 
Wilson,  4  Texas,  400;  Carolan  v.  McDonald,  15  Texas,  327;  People  v. 
Weller,  11  Cd.,  77;  People  v.  Burbank,  12  Cal.,  378;  Meredith,  Ex 
parte,  33  Grati,  119;  Sanbury  v.  Middleton,  11  Md.,  316;  State  v. 
Johns,  3  Ore.,  538 ;  State  v.  Wentworth,  55  Kan.,  305. 

D,  W.  Doom  and  D.  H.  Doom,  for  appellee  W.  B.  Powell. — ^West  bar- 
ing been  elected  district  judge  for  the  First  Judicial  District  at  the 
general  election  in  November,  A.  D.  1900,  for  the  term  of  four  years, 
when  he  died  on  the  8th  day  of  June,  A.  D.  1902,  there  was  a  vacancy 
in  said  oflSce  for  the  unexpired  part  of  said  four  years*  term,  which  was 
properly  filled  by  the  Governor  by  the  appointment  of  appellant  Nicks 
until  the  next  general  election,  and  by  the  election  of  the  said  Nicks  at 
the  next  general  election  in  November,  A.  D.  1902,  and  said,  term  being 
about  to  expire,  the  defendant  Powell  was  duly  and  constitutionally 
elected  to  said  oflRce  at  the  general  election  held  in  November,  A.  D. 
1904,  and  is  entitled  thereto.  Const.,  art.  3,  sec.  13;  art.  4,  sec.  12;  art. 
5,  sees.  2,  4,  6,  28;  art.  16,  sec.  27;  Wright  v.  Adams,  45  Texas,  134; 
Royston  v.  GriflRn,  42  Texas,  566 ;  Hunt  v.  State,  7  Texas  Crim.  App., 
212,  and  see  the  opinion,  page  231;  Story  on  the  Constitution,  sec.  451; 
Cooley's  Constitutional  Lim.  (7th  ed.),  pp.  92  and  102;  ToUeson  v.  Ro- 
gan,  96  Texas,  424. 

R,  V.  Davidson,  Attorney-General,  and  T.  8,  Reese,  Assistant,  for  ap- 
pellee J.  R.  Curl,  Secretary  of  State. — The  District  Court  has  no  juris- 
diction by  writ  of  injunction,  or  otherwise,  to  control  the  Secretary 
of  State  in  his  official  action,  and  the  injunction,  as  to  him,  was 
properly  dissolved  by  the  District  Court,  regardless  of  the  merits  of  the 
controversy  as  between  appellant  Nicks  and  appellee  Powell.  Const., 
art.  4,  sec.  1 ;  art.  2,  sec.  1 ;  Bledsoe  v.  International  Ry.  Co.,  40  Texas, 
537;  Galveston,  B.  &  C.  N.  G.  Ry.  Co.  v.  Gross,  47  Texas,  428;  dissent- 
ing opinion  of  Roberts,  Chief  Justice,  in  Kuechler  v.  Wright,  40  Texas, 
647;  Thomson  v.  Baker,  90  Texas,  169. 

FISHER,  Chief  Justice. — This  is  a  suit  involving  the  right  to  the 
office  of  district  judge  for  the  First  Judicial  District  of  the  State  of 
Texas.  On  the  16th  day  of  December,  1904,  appellant  W.  P.  Nicks 
filed  his  petition  in  the  District  Court  of  Travis  County,  Texas,  Fifty- 
third  Judicial  District,  against  J.  R.  Curl,  as  Secretary  of  State  for 
the  State  of  Texas,  and  W.  B.  Powell,  a  resident  and  citizen  of  Jasper 
County,  Texas,  alleging  substantially  that,  at  the  general  election  in 
November,  1900,  Stephen  P.  West  was  duly  and  legally  elected  to  the 
office  of  district  judge  for  the  First  Judicial  District  of  Texas,  and  that 
30on  thereafter  he  duly  qualified  and  was  commissioned  as  such  district 
judge  by  the  Governor,  and  held  said  office  and  performed  the  duties 
appertaining  thereto  until,  to  wit,  the  8th  day  of  June,  1902,  at  which 
time  he  departed  this  life,  thereby  creating  a  vacancy  in  said  office,  and 
that,  to  wit,  the day  of  June,  1902,  appellant  Nicks  was  duly  ap- 
pointed by  the  Governor  to  fill  said  vacancy,  and  that  he  duly  qualified 
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and  was  commissioned  by  the  GovernoTy  and  he  at  once  assumed  said 
oflSce  of  district  judge  and  performed  the  duties  thereof.  That  at  the 
general  election  held  on  the  Tuesday  after  the  first  Monday  in  Novem- 
ber, 1902,  appellant  Nicks  was  duly  and  legally  elected  the  district 
judge  of  said  First  Judicial  District,  and  thereafter  duly  qualified  as 
such  district  judge,  and  was  duly  and  legally  commission^  as  such. 
That  said  election  was  for  the  full  period  of  four  years  from  said  elec- 
tion, and  that  from  thence,  and  continuously  to  this  time,  the  appellant 
has  held  said  ofiSce  and  performed  the  duties  thereof,  and  still  so  holds 
said  oflSce,  and  is  performing  the  duties  thereof,  and  at  the  time  afore- 
said, and  now,  appellant  possessed,  and  now  possesses,  all  the  qualifica- 
tions prescribed  by  the  Constitution  for  holding  the  office  of  district 
judge,  and  that  said  office  is  of  the  value  of  $2,500  per  annum. 

That  said  district  is  composed  of  the  counties  of  Tyler,  Jasper,  New- 
ton and  Orange.  That  the  defendant  W.  B.  Powell  is  a  citizen  of  said 
district,  and  possesses  all  the  qualifications  prescribed  by  the  Constitu- 
tion for  the  holding  of  said  office.  That  appellee  J.  R.  Curl  is  the  duly 
appointed,  qualified  and  acting  Secretary  of  State  of  the  State  of  Texas, 
and  resides  in  said  Travis  County. 

That  notwithstanding  appellant  was  elected  in  November,  1902,  at  a 
general  election,  for  the  period  of  four  years,  as  provided  by  the  Consti- 
tution, and  notwithstanding  there  was  no  vacancy  in  said  office  of  dis- 
trict judge  at  the  general  election  held  in  the  State  of  Texas  on  the  8th 
day  of  November,  1904,  the  Governor  of  Texas  included  in  his  proclama- 
tion for  said  election  the  election  of  a  candidate  to  the  said  office  of 
district  judge  for  said  district.  That  for  said  election  of  November 
8,  1904,  no  nomination  was  made  in  the  primary  election  for  said  of- 
fice, and  no  name  for  said  office  was  printed  on  the  ballots  used  at  said 
election,  but,  after  the  issuance  of  the  said  proclanration  by  the  Gov- 
ernor, appellant  and  appellee  Powell  became  opposing  candidates  for  said 
office  of  district  judge,  and  at  the  said  election  some  of  the  voters  wrote 
the  name  of  either  appellant  or  appellee  Powell  on  said  ballots,  and  that 
appellee  Powell  received  a  majority  of  such  votes  so  cast  thereat  for 
said  office. 

That  there  was  no  vacancy  in  said  office  to  be  filled  at  said  general 
election  held  the  8th  day  of  November,  1904,  and  that  all  the  proceedings 
had  at  and  prior  to  said  election,  with  reference  to  the  election  of  dis- 
trict judge  for  said  judicial  district,  including  that  portion  of  the  Gov- 
ernors' proclamation  providing  for  such  election  of  said  district  judge, 
the  casting  and  receiving  votes  therefor,  the  counting  of  such  votes,  and 
the  return  thereof  to  the  Secretary  of  State,  and  any  and  every  act  and 
thing  had  and  done  with  reference  to  such  election  of  said  district 
judge  was  and  is  utterly  void,  and  without  authority  of  law.  That  not- 
withstanding all  of  which,  if  not  restrained,  the  said  Curl,  as  Secretary 
of  State  of  the  State  of  Texas,  will,  on  or  about  the  19th  day  of  Decem- 
ber, 1904,  count  said  vote  for  said  office  cast  at  said  election  on  Novem- 
ber 8,  1904,  and  will  issue  a  certificate  of  election  for  said  office  to  said 
W.  B.  Powell,  and  said  Powell  thereupon  will  pretend  to  qualify  for 
said  office,  procure  his  commission  from  the  Governor,  and  will  under- 
take, by  virtue  thereof,  to  usurp  said  office  and  assume  the  duties  there- 
of, ejecting  said  Nicks  therefrom,  to  his  irreparable  injury  and  damage. 
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The  prayer  was  for  the  issuance  ol  a  writ  of  injunction  against  said 
Curl,  restraining  him  from  counting  said  vote  and  issuing  a  certificate 
of  election  or  notification  to  said  Powell,  and  restraining  said  Powell 
from  in  any  manner  undertaking  to  qualify  or  assume  the  duties  of  said 
oflSce,  and  from  attempting  to  discharge  the  duties  thereof,  and  that  upon 
the  trial  the  injunction  be  perpetuated,  for  all  costs  of  suit,  and  general 
relief. 

On  December  15, 1904,  said  petition  was  presented  to  the  Hon.  W.  H. 
Pope,  judge  of  the  District  Court  of  the  Fifty-eighth  Judicial  District, 
and  by  his  fiat  the  preliminary  writ  of  injunction,  as  prayed  for,  was 
granted,  and  made  returnable  before  the  Hon.  Geo.  Calhoun,  judge  of 
the  District  Court  of  Travis  County. 

On  December  23,  1904,  appellee  Curl  filed  his  motion  to  dissolve  said 
injunction ;  also,  by  answer  med  the  same  day,  consisting  of  general  de- 
murrer, special  exceptions  and  general  denial,  all  pr^icated  on  the 
claim  that  said  Curl,  being  the  head  of  a  department  of  the  State  gov- 
ernment, was  not  subject  to  injunction  when  in  the  discharge  of  his 
official  duty. 

On  the  same  day  the  said  Powell  filed  his  motion  to  dissolve  said  in- 
junction, also  his  answer,  consisting  of  a  general  demurrer  and  special 
exceptions  and  general  denial,  etc.  Also,  cross-action  for  the  salary  of 
the  office,  and  praying  judgment  accordingly,  all  predicated  upon  the 
proposition  that  the  election  of  the  appellant  Nicks,  at  the  general  elec- 
tion in  November,  1902,  was  for  the  term  of  two  years,  and  not  for  the 
period  of  four  years,  as  claimed  by  them. 

On  the  9th  day  of  January,  1905,  the  case  was  tried  by  the  court 
without  a  jury,  the  entire  case  being  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  and  the  court  having  taken  the  case  under 
consideration,  afterwards,  on,  to  wit,  the  17th  day  of  January,  1905, 
filed  his  conclusions  of  fact  and  law.  And  on  the  same  day  made  and 
caused  to  be  entered  a  judgment  and  decree  dissolving  the  writ  of  in- 
junction, both  as  to  said  Curl  and  Powell,  and  that  said  Nicks  take 
nothing  by  his  suit  against  Curl  and  Powell,  and  that  they  recover 
costs  of  suit  against  him.  To  all  of  which  said  Nicks  excepted  and,  in 
open  court,  gave  notice  of  appeal.  The  abcfye  is  a  copy  of  the  statement 
made  in  appellant's  brief. 

The  findings  of  fact  and  conclusions  of  law  of  the  trial  court  are  as 
follows: 

"1. — That  the  plaintiff  W.  P.  Nicks  is,  and  was  at  the  times  herein- 
after specified,  a  citizen  of  the  United  States  of  America,  and  of  the 
State  of  Texas,  and  is  and  was  at  the  said  dates  a  resident  citizen  of 
Tyler  County,  said  State,  same  being  one  of  the  counties  composing  the 
First  Judicial  District  of  Texas,  and  that  the  said  district  is  composed 
of  the  counties  of  Tyler,  Jasper,  Newton  and  Orange;  that  he  is,  and 
at  the  times  hereinafter  specified  was,  a  duly  licensed  and  practicing  at- 
torney-at-law  under  the  Constitution  and  laws  of  the  State  of  Texas,  and 
had  been  such  licensed  and  practicing  attomey-at-law  for  more  than 
four  years  next  prior  to  the  dates  herein  specified,  and  at  the  said  dates, 
and  now,  possesses  all  of  the  qualifications  prescribed  by  the  Constitution 
and  laws  of  Texas  for  district  judge  in  said  State. 

''2.— That  the  defendant  W.  B.  Powell  is  a  citizen  of  the  United 
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States  of  America  and  the  State  of  Texas,  and  resides  in  Jasper  County, 
in  the  said  First  Judicial  District  of  Texas,  and  has  resided  therein  for 
more  than  two  years  prior  to  the  dates  hereinafter  specified,  and  is  also 
a  duly  licensed  and  practicing  attomey-at-law  under  the  Constitution 
and  laws  of  Texas,  and  has  been  such  licensed  and  practicing  attorney- 
at-law  for  more  than  four  years  next  preceding  all  of  the  dates  herein- 
after specified,  and,  in  short,  possesses  all  of  the  qualifications  under  the 
Constitution  and  laws  of  TexaB  to  fill  the  ofSce  of  district  judge  in  said 
State. 

"3. — That  the  defendant  J.  E.  Curl  is  the  duly  appointed,  qualified 
and  acting  Secretary  of  State  of  the  State  of  Texas,  and  resides  in  the 
county  of  Travis  in  the  State  of  Texas. 

"4. — That,  at  the  regular  general  election  held  throughout  the  State 
of  Texas  in  November,  1900,  Stephen  P.  West,  a  resident  citizen  of 
Tyler  County,  in  said  First  Judicial  District,  possessing  all  qualifica- 
tions under  {he  Constitution  and  laws  of  said  State,  was  duly  and  regu- 
larly elected  for  the  full  term  of  four  years  to  the  oflBce  of  district  Judge 
of  said  First  Judicial  District,  was  duly  so  declared,  qualified  and  com- 
missioned as  such  judge  by  the  Governor  of  said  State,  and  promptly 
entered  upon  the  duties  of  said  oflSce,  and  continued  to  discharge  the 
same  until  his  death  on,  to  wit,  the  8th  day  of  June,  A.  D.  1902. 

"5. — That  upon  the  death  of  said  Stephen  P.  West,  on,  to  wit,  the 

day  of  June,  1902,  the  plaintiff  W.  P.  Nicks  was  by  the  Governor 

of  Texas  didy  appointed  and  commissioned  to  the  ofBce  of  district  judge 
of  the  said  district,  and  duly  qualified,  and  assumed  the  duties  of  said 
office,  and  held  and  discharged  the  same  under  said  appointment  and 
commission  until  the  regular  general  election  held  throughout  the  State 
of  Texas  in  November,  1902,  when  he  was  elected  to  said  office  of  district 
judge  for  said  judicial  district,  and  in  due  time  thereafter  received  his 
certificate  of  election  to  said  office  and  qualified  thereunder,  as  provided 
by  law,  and  received  from  the  Governor  of  said  State  of  Texas  his  com- 
mission as  said  district  judge,  as  provided  by  law,  and  that  the  value  of 
said  office  is  $2,500  per  annum. 

"6. — At  the  regular  general  election  held  throughout  the  State  of 
Texas  on  the  8th  day  of  November,  A.  D.  1904,  the  Governor  of  Texas 
included  in  his  proclamation  for  said  election  the  election  of  a  candidate 
to  the  office  of  district  judge  for  said  First  Judicial  District,  and  that 
for  said  election  no  nomination  was  made  in  the  primary  elections  held 
in  said  First  Judicial  District  for  said  office,  and  no  name  for  said  office 
was  printed  on  the  ballots  used  at  the  said  election,  but  plaintiff  and 
defendant  W.  B.  Powell  became  opposing  candidates  for  said  office  of 
district  judge  in  said  judicial  district,  and  at  said  election  the  voters 
wrote  the  name  of  either  the  plaintiff  or  defendant  Powell  on  the  bal- 
lots, and  defendant  W.  B.  Powell  received  a  majority  of  all  the  votes 
cast  at  said  election  for  said  office. 

"r.— That  on  the  24th  day  of  April,  A.  D.  1888,  the  Hon.  James  S. 
Hogg,  the  then  Attorney-General  of  Texas,  being  requested  by  Hon.  L. 
S.  Ross,  Governor  of  said  State,  rendered  an  opinion  and  advised  the  said 
Governor  in  the  case  of  three  district  judges  in  the  same  situation  in 
which  the  plaintiff  W.  P.  Nicks  was  placed  prior  to  the  said  election  ou 
Vol.  xxxvra,  Civil— w. 
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the  8th  day  of  November,  A.  D.  1904,  under  the  provisions  of  section 
28  of  article  5  of  the  Constitution  of  Texas,  and  section  27  of  article  16 
of  the  Constitution,  that  such  district  judges  of  Texas  could  not  hold 
over  beyond  the  unexpired  terms  of  their  predecessors  in  office,  and  the 
three  said  district  judges  acquiesced  in  the  said  construction,  and  said 
construction  has  since  been  adhered  to  by  all  the  GJovemors  and  execu- 
tive officers  of  the  State,  and  acquiesced  in  by  all  the  district  judges 
similarly  situated,  and  that  there  have  been  two  other  opinions  of  two 
other  different  Attomeys-Gteneral,  to  other  Governors,  since  that  time, 
giving  the  same  opinion  and  advice. 

"8. — That  at  the  said  election  on  the  8th  day  of  November,  A.  D. 
1904,  there  were  elections  of  several  district  judges  in  the  State  where 
the  incumbents  of  the  office  were  in  the  same  situation  as  the  said  plain- 
tiff W.  P.  Nicks,  and  that  in  some  judicial  districts  nominations  were 
made  by  political  parties,  and  in  others  none  made. 

"9. — That  if  the  construction  placed  upon  the  different  articles  of 
the  Constitution  by  the  Attomey^<jeneral  and  executive  officers  of  the 
State  is  correct,  then  the  said  defendant  W.  B.  Powell  was  elected  to 
said  office  at  said  election  held  on  the  8th  day  of  November,  A.  D.  1904, 
and  is  entitled  thereto,  and  would  have  received  his  certificate  of  elec- 
tion and  duly  qualified  on  the  31st  day  of  December,  A.  D.  1904,  had  it 
not  been  for  the  injunction  applied  for,  issued  and  served  in  this  case, 
and  that  the  injunction  bond  given  by  the  said  plaintiff  to  secure  the 
issuance  of  the  said  injunction  is  in  evidence,  and  upon  which  D.  Mc- 
Micken  and  S.  H.  Beid  are  sureties,  said  bond  being  in  the  sum  of  one 
thousand  dollars. 

"Conclusions  of  Law. — 1.  It  appears,  from  the  allegations  of  the 
plaintiff's  petition,  the  order  of  the  honorable  District  Judge  granting 
said  injunction,  the  writ  of  injunction  issued  thereunder,  and  the  agreed 
statement  of  facts,  that  the  sole  purpose  of  this  suit,  insofar  as  it  af- 
fects the  defendant  Curl,  is  to  enjoin  and  thereby  restrain  and  control 
the  said  defendant  in  the  performance  of  an  official  duty  imposed  upon 
him  by  the  Constitution  and  laws  of  Texas  as  Secretary  of  State.  Upon 
this  issue,  I  conclude,  as  a  matter  of  law,  that,  while  the  District  Courts 
of  this  state  might,  in  a  proper  case,  where  the  acts  committed  or 
threatened  were  without  and  in  excess  of  lawful  authority  by  the  Secre- 
tary of  State,  have  authority  to  enjoin  the  said  Secretary  from  the 
doing  of  said  act  or  acts  which  were  without  authority  of  law,  there  is 
no  jurisdiction,  power  or  authority  under  the  Constitution  and  laws  of 
this  State  given  to  the  District  Courts  of  the  State  to  interfere  with  or 
control  the  said  Secretaiy  of  State,  as  one  of  the  executive  departments 
of  the  State  of  Texas,  in  the  performance  of  an  official  act  and  duty 
imposed  upon  him  by  the  Constitution  and  laws  as  Secretary  of  State, 
as  in  this  case. 

"2. — The  agreed  statement  of  facts  in  this  case  shows  that  Hon. 
Stephen  P.  West  was  elected  at  a  regular  election  held  on  the  first 
Tuesday  in  November,  1900,  judge  of  the  First  Judicial  District  of  the 
State  of  Texas  for  the  constitutional  term  of  four  years,  and  duly  quali- 
fied as  such  district  judge  for  said  term  of  four  years,  and  afterwards, 
to  wit,  on  the  8th  day  of  June,  1902,  died,  while  holding  said  office; 
that  the  Governor  filled  the  vacancy  in  said  office  by  appointing  the 
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plaintiff  herein  as  judge  of  said  district  until  the  next  general  election, 
to  wit,  the  first  Tuesday  in  November,  1902,  and  that  the  plaintiff  was 
then  elected  to  said  office.  The  question  at  issue  on  these  facts  is, 
whether,  at  the  general  election  in  1902,  the  plaintiff  herein  was  elected 
for  the  full  constitutional  term  of  four  years,  or  whether  he  was  elected 
to  further  fill  the  vacancy  in  the  unexpired  term  of  Judge  West, 

"Section  28  of  article  5  of  the  State  Constitution  provides  that  ^a- 
xjancies  in  the  office  of  judges  of  the  District  Courts  shall  be  fiUcd  by 
the  Governor  until  the  next  succeeding  general  election.' 

"Section  27  of  article  16  of  the  State  Constitution  provides  that  T!n 
all  elections  to  fill  vacancies  of  office  in  this  State,  it  shall  be  to  fill  the 
unexpired  term  only.' 

"Construing  the  above  two  provisions  of  the  Constitution  together,  I 
hold,  as  a  conclusion  of  law,  that  plaintiff  herein  was  elected  at  the  said 
general  election  in  November,  1902,  to  further  fill  the  vacancy  in  said 
office,  and  that  he  was  elected  to  fill  only  the  unexpired  term  of  Judge 
West— that  is,  imtil  the  general  election  in  November,  1904,  when  Judge 
West^s  term  would  have  expired — and  that  the  Governor  was  authorized 
to  order  an  election  to  be  held  for  the  office  of  district  judge  of  said 
district  on  the  first  Tuesday  after  the  first  Monday  in  November,  1904, 
and  that  said  election  so  oidered  was  by  authority  of  law. 

"It  not  appearing  to  the  court  that  any  salary  has  been  collected  by 
the  plaintiff  for  any  time  since  December  31,  1904,  as  district  judge  of 
the  First  Judicial  District  of  Texas,  no  judgment  could  be  rendered 
herein  against  the  plaintiff  except  for  costs. 

"The  temporary  injunction  heretofore  granted  is  dissolved,  and  judg- 
ment herein  rendered  for  the  defendants. 

It  is  unnecessary  for  us  to  express  any  opinion  upon  the  question 
passed  upon  by  the  trial  court  in  his  first  conclusion  of  law. 

We  approve  the  conclusion  reached  by  the  trial  court  in  his  second 
conclusion  of  law,  and  are  of  the  opinion  that  the  trial  court  properly 
interpreted  the  provision  of  the  Constitution  bearing  upon  the  questions 
passed  upon.    Therefore  the  judgment  of  the  court  is  affirmed. 

Affirmed. 

Writ  of  error  ref used. 


E.  A.  Sterling  v.  St.  Louis,  Iron  Mountain  &  Southern  Railway 

Company. 

Decided  March  15,  1906. 

1. — Carrier  of  Live  Stock — ^Delay — Strikes  and  Xobi. 

Instructions  held  to  correctly  present  the  issues  in  an  action  for  damages 
to  live  stock  by  delay  in  transportation,  sought  to  be  excused  by  defendant  be- 
cause occasioned  by  interference  with  the  operation  of  its  trains  by  strikers  and 
mobs. 

S. — Same— Burden  of  Proof. 

The  burden  was  on  plaintiff  to  prove  that  the  delay  in  the  transportation  of 
his  cattle  to  market  by  the  carrier  was  negligent. 
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3. — Carrier — ^Delay — Strike— Asking  Protection — Charge. 

The  carrier  is  held  only  to  reasonable  diligence  in  attempting  to  forward 
the  transportation  of  property  delayed  by  mobs  of  strikers,  and  it  was  proper, 
having  so  charged,  to  refuse  a  requested  instruction  that  it  was  required  to  call 
on  the  civil  and  military  authorities  to  quell  the  mob. 

4. — Carrier — ^Beoeipt  of  Goods  I>iiring  Strike. 

A  charge  holding  a  railway  liable  for  failing  to  refuse  cattle  tendered  it 
for  transportation  because  of  a  strike  impeding  the  operation  of  its  line,  held 
properly  refused,  because  unwarranted  by  the  state  of  the  evidence,  and  not  the 
proximate  cause  of  the  damages  by  delay  in  transportation. 

6. — ^Argument  of  Counsel. 

The  expression  "gentle  cutthroats,"  used  by  counsel  for  a  railway  in  refer- 
ence to  witnesses  for  plaintiff,  who  had  been  engaged  in  a  strike,  held,  not  to  be 
taken  literally,  nor  cause  for  reversal. 

6. — ^Evidenoe— Personal  Knowledge. 

The  evidence  of  a  witness  was  properly  excluded  where  based  not  on  per- 
sonal recollection,  but  on  the  contents  of  books  kept  at  Btockyarda. 

7. — Contents  of  Books — Certifloatei. 

Certificates  of  facts  shown  by  stockyards  books  are  not  admiaaible  in  place 
of  evidence  of  the  contents  of  the  books. 

S. — ^Evidence— Notice— Negligence. 

The  fact  that  the  superintendent  of  terminals  at  St.  Louis  notified  the  rail- 
way transporting  cattle  to  market  not  to  attempt  delivery  to  the  stockyards  on 
account  of  the  strike,  preventing  the  operation  of  such  terminals,  was  admissible 
in  evidence  on  the  issue  of  the  carrier's  negligence  in  failing  to  forward  the 
cattle  to  that  point. 

9. — Practice  on  Appeal — ^Demurrer. 

It  must  appear  from  the  record  that  a  special  exception  of  defendant  was 
acted  on  and  sustained  in  Qrder  for  error  in  sustaining  it  to  be  considered  on 
appeaL 

Appeal  from  the  District  Court  of  Williamfion  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

Oeo.  W,  Graves  and  Thos.  P.  Davidson,  for  appellant. — ^Wheie  the 
plaintiff  has  established  a  prima  facie  case,  and  the  defendant  pleads 
in  avoidance  aflSrmative  matter  in  the  nature  of  a  special  defense,  it  is 
the  duty  of  the  court  to  so  charge  the  jury  that  they  will  not  be  in  doubt 
upon  whom  the  burden  of  proof  as  to  such  special  defense  falls.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Pumphrey,  42  S.  W.  Rep.,  246 ;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Parmer,  30  S.  W.  Rep.,  1109;  Missouri  P.  Ry.  Co. 
V.  Scott,  4  Texas  Civ.  App.,  76 ;  Texas  &  P.  Ry.  Co.  v.  Morse,  1  App. 
C.  C.  (White  &  W.),  411;  St.  Louis  S.  W.  Ry.  Co.  v.  Martin,  35  S.  W. 
Rep.,  28;  Central  T.  &  N.  W.  Ry.  Co.  v.  Bush,  12  Texas  Civ.  App.,  293, 
34  S.  W.  Rep.,  133;  Ryan  v.  Railway  Co.,  65  Texas,  13 ;  Odom  v.  Wood- 
ward, 74  Texas,  41,  li  S.  W.  Rep.,  925 ;  5  Am.  &  Eng.  Ency.  Law  (2d 
ed.),  353,  par.  19 ;  21  Id.,  516,  316,  foot  notes  315,  and  cited  authorities. 

As  to  kind  of  strike  sufficient  to  relieve  from  liability  for  delay: 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Levi,  76  Texas,  338;  13  S.  W.  Rep.,  191,  and 
authorities  therein  cited;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  McCorquodale, 
71  Texas,  47,  9  S.  W.  Rep.,  80. 
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It  is  the  duty  of  the  carrier,  before  taking  goods  into  its  possession 
for  the  purpose  of  carriage,  to  notify  the  shipper  of  the  known  pendency 
and  existence  on  its  own  and  connecting  lines  of  extraordinary  condi- 
tions, such  as  a  widespread  and  general  strike,  which  makes  it  certain — 
or  at  least  very  probable — that  the  carrier  can  not  deliver  the  goods 
within  a  reasonable  time,  and  that  unusual  delay,  risk  and  loss  will  prob* 
ably  result.  As  to  carriers  duty  to  notify  shipper :  Inman  v.  St.  Louis 
S.  W.  Ry.  Co.,  14  Texas  Civ.  App.,  54,  37  S.  W.  Rep.,  37;  Pruitt  v. 
Hannibal  &  St.  J.  Ry.,  62  Mo.,  539 ;  Guinn  v.  Wabash  S.  L.  &  P.  Ry. 
Co.,  20  Mo.  App.,  453.  As  to  effect  of  receipt :  6  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  title  "Carriers  of  Goods,"  162,  165,  and  cited  authorities; 
also  same,  rol.  5,  p.  169,  foot  notes  3  and  5,  and  cited  authorities; 
Hutchinson  on  Carriers  (2d  ed.),  sees.  186-198  inclusive,  and  sees.  117, 
208,  280  and  115.  As  to  right  to  refuse  shipment:  Fort  Worth,  etc., 
Ry.  Co.  V.  Masterson,  95  Texas,  262,  66  S.  W.  Rep.,  833 ;  Houston  &  T. 
C.  Ry.  Co.  V.  Smith,  63  Texas,  322 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith, 
20  Texas  Civ.  App.,  461,  49  S.  W.  Rep.,  627.  As  to  right  to  special 
charge :  Neville  v.  Mitchell,  66  S.  W.  Rep.,  579,  and  cited  authorities ; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Cain,  37  Texas  Civ.  App.,  — ,  12  Texas 
Ct.  Rep.,  4;  Texas  &  P.  Ry.  Co.  v.  Smissen,  73  S.  W.  Rep.,  42;  Inter- 
national &  G.  N.  Ry.  Co.  V.  Anderson,  3  Texas  Civ.  App.,  11,  21  S.  W. 
Rep.,  691. 

Where  counsel  uses  invective  and  damaging  statements  to  the  credit 
of  witnesses  whose  testimony  must  be  broken  down  to  secure  a  verdict,  a 
new  trial  should  be  granted.  Moss  v.  Sanger,  76  Texas,  321,  12  S.  W. 
Rep.,  619;  Seville  v.  Jones,  74  Texas,  148,  11  S.  W.  Rep.,  1128;  Wichita 
Valley  M.  &  E.  Co.  v.  Hobbs,  5  Texas  Civ.  App.,  35,  23  S.  W.  Rep..  923. 

The  court  erred  in  excluding  the  testimony  of  witness  Hunninger, 
that  there  were  seventeen  different  consignments  of  one  or  more  cars  of 
cattie  each  delivered  at  the  said  National  Stockyards  on  July  3,  1894, 
and  in  refusing  to  admit  in  evidence  the  unloading  certificates  covering 
all  the  said  consignments  and  properly  identified  by  the  said  witness. 
Also  in  refusing  to  admit  in  evidence  copies  of  the  records  of  said  Na^ 
tional  Stockyards  Company  covering  the  receipts  of  cattle  thereat  from 
St.  Ijouis  on  the  said  days  of  July  2  and  3,  1894.  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Dimmitt,  42  "S.  W.  Rep.,  583,  17  Texas  Civ.  App.,  256; 
International  &  G.  N.  Ry.  Co.  v.  Diamond  Roller  Mills,  36  Texas  Civ. 
App.,  690,  82  S.  W.  Rep.,  660;  Burton  v.  Dri.ffgs,  20  Wall.,  125;  notes 
to  28  Am.  St.  Rep.,  p.  24;  B.  W.  Jones  on  Ev.,  chap.  7,  title  "Best 
Evidence,'*  par.  217,  and  note  1,  and  cited  authorities. 

In  a  suit  by  a  shipper  against  a  carrier  for  damages  resulting  from 
its  negligent  delay  in  the  shipment,  copies  of  written  notices  and  tele- 
grams received  at  a  distant  office  of  the  carrier  from  its  connecting  car- 
riers, as  to  conditions  then  existing  on  their  lines,  with  which  notices 
and  telegrams  the  shipper  was  not  in  any  way  connected,  and  of  which 
he  had  no  notice  at  the  time  of  their  receipt,  are  inadmissible  as  against 
such  shipper.  Baker  v.  Ashe,  80  Texas,  361,  16  S.  W.  Rep.,  36 ;  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  vol.  9,  title  ^^Documentary  Evidence,'*  p.  937, 
subd.  3. 

Where  the  movement  of  its  trains  is  interrupted  by  the  existence  of  a 
strike  among  its  employes,  on  its  own  and  connecting  lines,  it  is  the 
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duty  of  the  carrier  not  only  to  use  all  the  force  and  means  then  and 
there  reasonably  available  to  it  to  overcome  snch  resistance,  but  also  to 
promptly  and  properly  call  upon  the  civil  and  military  authorities  for 
additional  assistance.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Levi,  76  Texas,  338, 
13  S.  W.  Rep.,  191 ;  International  &  G.  N.  Ry.  Co.  v.  Hynes,  3  Texas  Civ. 
App.,  21,  21  S.  W.  Rep.,  622;  also  cited  authorities  under  both  cases. 

S,  R.  Fisher  and  J.  ff.  Tallichet,  for  appellee. — A  suit  for  damages 
to  a  shipment  of  livestock  to  recover  for  injuries  alleged  to  have  been 
caused  by  delay  in  performing  the  contract  of  carriage  does  not  stand 
upon  the  same  footing  with  cases  involving  the  loss  or  destruction  of  the 
goods  shipped.  In  delay  cases  the  plaintiff  must  prove  that  the  delay 
was  unreasonable  and  negligent.  This  being  the  case,  the  court  certainly 
did  not  err  in  merely  charging  the  jury  to  the  effect  that  the  burden  of 
proof  was  upon  the  defendant  to  establish  his  case  by  a  preponderance 
of  the  evidence.  International  &  G.  N.  R.  R.  Co.  v.  Hynes,  3  Texas 
Civ.  App.,  21,  21  S.  W.  Rep.,  622 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Levi,  76 
Texas,  338;  6  Cyc.  Law  and  Procedure,  442,  617,  624;  Chittim  v.  Mar- 
tinez, 60  S.  W.  Rep.,  258;  Collins  v.  Clark,  72  S.  W.  Rep.,  97. 

The  court  did  not  err  in  refusing  to  give  plaintiff^s  special  instruction, 
because  the  same  is  an  incorrect  statement  of  the  law  and  is  on  the 
weight  of  the  evidence.  Said  charge,  if  given,  would  have  erroneously 
and  improperly  required  the  defendant  to  concentrate  all  its  efforts 
upon  plaintiff^s  cattle,  to  the  exclusion  of  all  other  property  in  its  charge, 
and  to  call  upon  the  civil  and  military  authorities,  without  regard  to 
whether  both  or  either  were  available,  or  could  or  would  have  taken  steps 
to  protect  defendant,  or  to  facilitate  the  forwarding  of  plaintiffs  cattle. 
Ratcliff  V.  Beard,  14  Texas,  47 ;  De  Forest  v.  Miller,  42  Texas,  36 ;  Lan- 
yon  V.  Edwards,  26  S.  W.  Rep.,  525;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mang- 
ham,  29  Texas  Civ.  App.,  486,  69  S.  W.  Rep.,  80. 

The  language  of  junior  counsel  for  defendant,  in  his  address  to  the 
jury,  in  referring  to  plaintiff's  witnesses  Sibeck,  Keefe  and  Cogswell  as 
''gentle  cut-throats,*'  was  not  calculated  to  inflame  the  minds  of  the  jury 
or  to  prejudice  them  against  said  witnesses.  It  can  scarcely  be  classed 
as  invective,  and  certainly  contains  no  statement  of  fact  not  in  evidence, 
nor  can  any  sane  man  say  that  it  probably  had  any  effect  in  securing  the 
verdict.  Further,  the  overwhelming  preponderance  of  the  evidence  sup- 
ports the  verdict  rendered.  Telegraph  Co.  v.  Sieders,  29  S.  W.  Rep., 
258;  Railway  Co.  v.  Brown,  40  S.  W.  Rep.,  608;  Oil  Co.  v.  Wallace,  54 
S.  W.  Rep.,  638. 

There  was  no  pretense  that  the  witness  Hunninger  knew  or  had  ever 
known  what,  if  any,  shipments  of  stock  were  received  at  the  IsTational 
Stockyards  July  2  and  3,  1894,  and  said  testimony  was  therefore  hear- 
say, and  inadmissible.  Said  ^'unloading  certificates*'  were  mere  hearsay, 
and  were  properly  excluded.  International  &  G.  N.  R.  R.  Co.  v.  Dia- 
mond Roller  Mills,  82  S.  W.  Rep.,  660. 

The  court  did  not  err  in  the  first  and  fourth  paragraphs  of  its  charge 
on  the  law  of  the  case,  because  each  of  said  paragraphs  is  a  correct  and 
accurate  presentation  of  the  law  applicable  to  this  case.  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Levy,  76  Texas,  338, 
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FISHER,  Chief  Justiob. — ^The  very  full  and  accurate  charge  of  the 
trial  court  substantially  states  the  nature  of  the  case,  and  the  issues  of 
fact  and  law  involved.    Therefore,  we  set  out  the  charge  in  full : 

''In  this  case,  the  plaintiff,  E.  A.  Sterling,  sues  the  defendant,  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company,  to  recover  of  it 
damages  claimed  to  have  resulted  to  him  through  the  alleged  negligent 
delay  of  the  defendant  in  transporting  certain  of  his  cattle,  and  through 
the  alleged  negligent  conduct  of  d^endant  in  caring  for  said  cattle 
while  en  route. 

"The  plaintiff  alleges,  in  substance,  that  he  was,  on  the  29th  day  of 
June,  A.  D.  1894,  the  owner  of  sixty-three  fat  cows  and  sixty-seven  fat 
calves.  That  on  said  date  he  caused  said  cattle  to  be  delivered  to  the 
defendant,  at  Texarkana,  Arkansas,  for  the  purpose  of  having  same 
transported  by  it  as  a  common  carrier  of  livestock,  with  all  reasonable 
diligence  to  their  destination  at  East  St.  Louis,  in  the  State  of  Illinois ; 
and  that  a  reasonable  time  in  which  to  have  delivered  said  cows  and 
calves  at  their  destination  by  defendant  was  on  or  before  July  2,  1894. 

"That  said  cattle  arrived  by  defendants  railway  at  Baring  Cross, 
Arkansas,  at  about  eleven  o'clock  p.  m.  on  Saturday,  June  30,  1894,  but 
that  thereafter  the  defendant  did  not  carry  and  convey  said  cattle  with 
reasonable  diligence,  or  deliver  them  within  a  reasonable  time  at  their 
destination.  But  that,  on  the  contrary,  defendant,  through  its  em- 
ployes, oflBcers  and  agents,  so  carelessly  and  negligently  conducted  its 
business  in  regard  to  the  transportation  of  said  cattle  that  same  were 
delayed  a  long  and  unreasonable  time,  to  wit,  about  ten  days,  and  were, 
during  said  time,  left  in  pens,  provided  by  defendant,  for  holding  cat- 
tle, which  were  uncovered,  and  were  not  provided  with  suitable  water, 
on  account  of  which  plaintiff  alleges  the  said  cows  and  calves  could  not 
eat  the  food  given  them,  or  rest  to  any  advantage,  and  would  not  drink 
the  said  water,  and  that  in  consequence  of  said  alleged  delay  and  fail- 
ure by  defendant  to  provide  suitable  pens  and  water  the  said  cows  and 
calves  greatly  shrunk  in  flesh,  and  became  sick  and  feverish,  and,  when 
delivered  at  their  destination,  on  to  wit,  July  11,  1894 — but  too  late 
for  that  day's  market — ^the  sixty-three  calves  could  not  be  sold  on  the 
said  market  because  of  their  damaged  and  unmerchantable  condition  for 
any  price,  though  offered  for  sale  on  said  market.  That  plaintiff's  con- 
signees thereafter  shipped  said  calves  on  to  the  city  of  Chicago,  in  the 
Stete  of  Illinois,  where  they  were  sold  on  July  14,  1894,  for  $243,  which 
was  their  fair  market  value  on  said  Chicago  market,  and  that  they  were 
worth  no  more,  if  as  much,  on  said  St.  Louis  market  at  the  time  they 
were  delivered  there  as  aforesaid. 

"Plaintiff  also  alleges  that  said  cows  were  held  by  his  consignees  at 
East  St.  Louis  for  several  days  in  the  hope  of  selling  same,  but  that  a 
bid  could  not  be  obtained  upon  them,  whereupon  said  consignees  shipped 
the  said  cows  to  Chicago,  where  same  arrived,  and  were  sold  on  July  11, 
1894,  for  the  sum  of  ^77.62,  which  was  their  fair  market  value  on  the 
said  Chicago  market,  and  that  they  were  worth  no  more,  if  as  much,  on 
the  said  St.  Louis  market  at  the  time  they  were  delivered  there  as  afore- 
said. 

"That  the  fair  market  value  of  said  calves  on  the  said  East  St.  Louis 
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market  on  the  said  July  2, 1894^  and  on  the  day  following  that^  had  they 
been  carried  with  reasonable  diligence  and  care,  woidd  have  been  $6*^5, 
which  is  $282  more  than  their  fair  market  value  on  the  day  they  were 
delivered  on  the  said  market,  and  that  much  more  than  their  fair  market 
value  on  the  said  Chicago  market. 

"Plaintiff  further  alleges  that  the  fair  market  value  of  the  said  cows 
in  the  East  St.  Louis  market  on  the  said  July  2,  and  on  the  day  follow- 
ing that,  had  they  been  carried  with  reasonable  diligence  and  care,  would 
have  been  $1,500,  which  is  $1,020  more  than  their  fair  market  value  on 
the  day  they  were  delivered  on  the  said  market,  and  that  much  more 
than  their  fair  market  value  on  the  said  Chicago  market. 

"The  defendant,  answering  the  allegations  of  plaintifl^s  petition,  de- 
nies same  all  and  singular,  and,  in  addition,  pleads  that,  if  said  allega- 
tions or  any  of  them  are  true,  it  received  plaintiff's  cattle  at  Texarkana, 
and  forthwith  transported  same  with  all  due  diligence  and  care  over  its 
line  of  railroad  until  they  reached  Baring  Cross  station,  where  they 
were  unavoidably,  and  without  fault  on  defendant's  part,  delayed  by  a 
strike  and  mob,  until  about  July  10,  1894 ;  that,  while  so  delayed,  said 
cattle  were  placed  in  defendant's  stock  pens,  which  were  in  good  condi- 
tion, and  that  said  cattle  were  properly  cared  for  in  said  pens,  being 
furnished  with  an  abundance  of  wholesome  food  and  water,  and  given 
all  necessary  and  proper  attention.  For  full  particulars  of  defendant's 
allegations  you  are  referred  to  its  third  amended  original  answer  and  to 
its  first  supplemental  answer. 

"As  the  law  of  the  case,  you  are  charged  as  follows,  viz. : 

"1. — There  is  no  rule  of  law  which  requires  a  carrier  of  livestock  to 
deliver  same  within  any  particular  time  after  their  receipt  for  transpor- 
tation. All  that  the  law  implies  from  the  mere  receipt  of  livestock  for 
transportation  is  that  the  carrier  undertakes  to  transport  and  deliver 
same  within  a  reasonable  time.  What  is  such  a  reasonable  time  is  not 
susceptible  of  a  precise  definition,  further  than  to  say  that  it  is  such  a 
time  as  a  man  of  reasonable  diligence  and  prudence  would  require  for 
the  transportation  of  his  own  livestock  under  the  same  or  similar  cir- 
cumstances. 

"2. — A  common  carrier  of  livestock  is  not  only  bound  to  transport 
and  deliver  same  to  the  consignee  within  a  reasonable  time,  but  also  to 
exercise  reasonable  care  for  the  safety  and  preservation  of  such  stock 
while  en  route  to  its  destination.  Reasonable  care  in  such  cases  is  that 
degree  of  care  which  a  reasonably  prudent  and  careful  man  would  exer- 
cise under  the  same  or  similar  circumstances  in  attending  to  his  own 
stock  while  being  transported. 

"3. — The  two  main  questions,  therefore,  to  be  determined  by  the  jury 
in  this  case  are.  Was  there  unreasonable  delay  on  the  part  of  the  defend- 
ant in  transporting  and  delivering  plaintiff's  cattle  to  his  consignees  at 
East  St.  Louis  ?  and.  Did  the  defendant  exercise  reasonable  care  of  said 
cattle  while  they  were  en  route  to  their  said  destination  and  confined  in 
its  said  pens?  If  you  decide  both  or  either  of  these  questions  in  favor 
of  plaintiff,  it  will  then  become  necessary  for  you  to  further  determine 
the  amount  of  plaintiff's  damages,  if  any. 

"4. — If  you  believe,  from  a  preponderance  of  the  evidence,  that  plain- 
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tiff  caused  his  said  cattle  to  be  deliyered  to  defendant  for  transportation 
from  Texarkana  to  East  St.  Louis,  and  that  defendant  so  undertook  to 
transport  said  cattle,  as  alleged  by  plaintiff,  and  that  defendant  failed 
to  transport  and  deliver  said  cattle  within  a  reasonable  time,  as  that 
term  has  been  hereinbefore  defined,  and  that  such  failure  resulted  in 
damage  to  said  cattle,  you  will  find  for  plaintiff,  and  fix  the  amount  of 
his  damages  for  such  failure,  in  accordance  with  the  instructions  here- 
inafter given  you.  In  this  connection,  however,  you  are  further  charged 
that  all  that  can  be  lawfully  required  of  a  railway  company,  or  other 
common  carrier  of  livestock,  in  respect  to  the  time  of  transporting  and 
delivering  them,  is  that  it  shall  exercise  reasonable  care  to  forward  and 
deliver  same  promptly.  There  is  no  absolute  duty  resting  upon  a  com- 
mon carrier  of  livestock  to  transport  and  deliver  same  within  what  is, 
under  ordinary  circumstances,  a  reasonable  time,  when  the  action  of  men 
acting  unlawfully,  such  as  mobs,  delays  the  running  of  its  trains,  through 
no  fault  on  its  part.  The  only  duty  resting  on  the  carrier,  under  such 
circumstances,  if  not  otherwise  at  fault,  is  to  use  reasonable  care  and 
diligence  to  overcome  the  obstacles  interposed,  and  to  forward  such  stock 
as  promptly  as  reasonable  diligence  and  care  permit  and  require.  If, 
therefore,  you  believe  from  the  evidence  that  there  was  unusual  delay  on 
the  part  of  the  defendants  in  transporting  and  delivering  plaintiff's  cat- 
tle, but  that  such  delay  was  caused  by  the  unlawful  mob  violence  of 
strikers,  as  pleaded  by  defendant,  and  that  defendant  exercised  rear 
sonable  diligence  and  care  to  overcome  the  obstacles  interposed  by  such 
unlawfid  mob  violence,  and  that  said  delay  was  not  caused  by  the  doing 
or  the  omission  to  do,  on  the  part  of  defendant,  anything  which  a  rea- 
sonably prudent  man  would  have  done  or  would  not  have  omitted  to  do, 
as  the  case  may  be,  under  the  same  or  similar  circumstances,  to  facili- 
tate the  transportation  and  delivery  of  his  own  cattle,  you  will  find  in 
defendant's  favor  on  this  issue. 

"5. — If  you  find  in  plaintiff's  favor  on  the  issue  above  submitted  to 
you,  you  will  fix  his  damages  at  such  sum  as  will  represent  the  difference 
between  the  market  price,  or  value  at  East  St.  Louis,  of  said  cattle  when 
same  did  arrive  there,  and  what  would  have  been  their  said  market  price 
or  value  at  said  point  when  they  should  and  would  have  arrived  there,  if 
defendant  had  exercised  reasonable  care  to  transport  and  deliver  same 
promptly,  together  with  interest  on  said  sum  at  the  rate  of  six  percent 
per  annum  from  the  date  when  said  cattle  should  have  arrived  at  said 
point.  In  this  connection  you  fare]  further  instructed  that,  if  said  cat- 
tle had  no  market  value  when  they  did  arrive  in  Ea.st  St.  Ijouis,  and  if 
plaintiff,  by  sending  same  to  Chicago,  and  there  selling  them,  realized 
as  much  or  more  that  he  could  have  realized  from  selling  them  at  East 
St.  Louis  when  they  arrived  there,  you  may  consider  the  price  realized 
at  Chicago  for  said  cattle  as  being  their  market  price  or  value  at  East 
St.  Louis  at  the  date  when  they  arrived  at  East  St.  Louis. 

"6. — If  you  do  not  believe,  from  a  preponderance  of  the  evidence,  that 
defendant  failed  to  exercise  reasonable  care  and  diligence  to  promptly 
transport  and  deliver  said  plaintiff's  cattle  to  consignees,  having  in  view 
all  the  circumstances  and  conditions  shown  by  the  evidence  to  have  ex-^ 
isted  at  and  during  the  time  of  said  shipment,  or  if  you  do  not  believe, 
from  a  preponderance  of  tiie  evidence,  that  the  extraordinary  delay  on 
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defendants  part  in  delivering  plaintiff's  said  cattle  to  his  consignees,  if 
any  such  extraordinary  delay  occurred,  caused  .the  damage  to  said  cattle 
of  which  plaintiff  complains  in  this  suit,  you  will  return  a  verdict  for 
the  defendant,  unless  you  find  in  plaintiff's  favor  on  the  issue  herein- 
after submitted  to  you. 

"7. — If  you  find  in  the  defendant's  favor  on  the  issues  submitted  to 
you  in  the  preceding  paragraph  of  this  charge,  or  either  of  them,  but 
also  find,  from  a  preponderance  of  the  evidence,  that  the  defendant,  in 
its  manner  of  keeping  and  attending  to  plaintiff's  cattle  while  in  its 
stockyards  at  Baring  Cross,  or  in  placing  said  cattle  in  said  stockyards 
at  all,  failed  to  exercise  all  of  the  care  which  a  reasonably  prudent  man 
would  exercise  in  the  care  of  his  own  stock,  under  the  same  or  similar 
circumstances,  in  any  of  the  particulars  alleged  in  plaintiff's  petition, 
and  that  the  damage  to  said  cattle,  if  any,  of  which  plaintiff  complains 
in  this  suit,  was  caused  by  such  failure,  you  will  return  a  verdict  for 
plaintiff  and  fix  his  damages  as  hereinbefore  directed  in  paragraph  5  of 
this  charge. 

*'8. — If  you  do  not  find,  from  a  preponderance  of  the  evidence,  that 
defendant  failed  to  exercise  reasonable  care,  as  that  term  is  hereinbefore 
defined,  to  either  promptly  transport  and  deliver  plaintiff's  cattle  to  his 
consignees,  or  to  keep  and  attend  to  same  while  confined  in  said  stock- 
yards at  Baring  Cross,  or  in  placing  said  cattle  in  said  stockyards  at 
all,  as  alleged  by  plaintiff,  you  will  return  a  verdict  for  the  defendant. 

"9. — If  you  do  not  find  that  defendant  was  legally  responsible,  under 
the  instructions  hereinbefore  given  you,  for  the  extraordinary  delay,  if 
any,  in  transporting  and  delivering  plaintiff's  cattle  to  his  consignees, 
and  if  you  do  find  that  the  damage  to  said  cattle,  of  which  plaintiff  com- 
plains in  this  suit,  if  any,  was  caused  in  part  by  said  delay  and  in  part 
by  defendant's  failure,  if  any,  to  exercise  reasonable  care  in  placing  said 
cattle  in  said  stockyards  at  Baring  Cross,  or  in  attending  to  and  keeping 
said  cattle  while  confined  in  its  stockyards,  you  will  return  a  verdict  for 
defendant,  because  the  evidence  in  the  case  does  not  furnish  a  basis  for 
determining  the  respective  amounts  of  such  damages. 

"10.— The  burden  of  proof  is  upon  the  plaintiff  to  establish  facts  en- 
titling him  to  recover  under  this  charge  by  a  preponderance  of  the  evi- 
dence, and,  unless  you  find  that  he  has  done  so,  you  will  return  a  ver- 
dict for  the  defendant. 

"11. — The  jury  are  the  exclusive  judges  of  the  credibility  of  the  wit- 
nesses, of  the  facte  proven,  and  of  the  weight  to  be  given  to  the  testimony, 
but  you  are  bound  to  take  the  law  of  this  case  as  it  is  given  you  in  this 
charge,  and  to  be  governed  thereby  in  arriving  at  your  verdict." 

Verdict  and  judgment  resulted  in  favor  of  defendant.  We  find  that 
there  was  a  delay  in  the  shipment,  substantially  as  pleaded  by  the  plain- 
tiff, but  that  such  delay  was  excusable,  in  view  of  the  facts  pleaded  and 
proven  by  the  appellee;  and  that  the  defensive  matter  thus  interposed 
against  the  claim  of  the  appellant  is  amply  supported  and  established 
by  the  evidence  in  the  record- 
Appellant's  first  assignment  of  error  complains  of  the  error  of  the 
court  in  ite  charge  on  the  burden  of  proof,  as  stated  in  the  tenth  para- 
graph. The  court  correctly  stated  wnat  we  understand  to  be  the  law 
upon  this  subject. 
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The  court  correctly  refused  to  give  the  charge  set  out  under  the  ap- 
pellant's second  assignment  of  error.  It  is  practically  to  the  effect  that 
the  appellee  would  be  required  to  use  all  available  means,  and,  by  call- 
ing upon  the  civil  and  military  authorities,  to  have  controlled  the  train 
carrying  plaintiff's  cattle,  and  to  quell  the  strike  and  control  the  influ- 
ence of  the  mob  at  Baring  Cross,  in  order  to  expedite  the  shipment  of  the 
plaintiff's  cattle.  The  court's  charge  upon  this  subject,  in  our  opinion, 
was  correct;  and  the  burden  required  by  the  special  chiarge  was  more 
onerous  than  was  exacted  by  the  law.  Reasonable  diligence,  under  the 
circumstances,  is  what  the  law  requires.  (5  Am.  &  Eng.  Ency.  Law  (2d 
ed.),  257,  and  cases  there  cited.) 

The  issue  presented  by  the  requested  and  refused  charges  set  out  un- 
der the  appellant's  third  and  fourth  assignments  of  error  was  not,  as 
we  construe  the  pleadings,  an  issue  in  the  case.  Furthermore,  the 
charge  set  out  under  the  fourth  assignment  is  practically  subject  to  the 
same  objection  as  is  the  'tiharge  set  out  under  the  second  assignment  of 
error.  Furthermore,  under  the  law,  the  appellee,  as  a  connecting  car- 
rier, was  required  to  receive  the  shipment  of  cattle  when  tendered  it, 
unless  there  was  some  substantial  and  valid  reason  existing  at  the  time 
that  would  justify  it  in  declining  to  receive  the  cattle  for  shipment.  The 
facts  in  the  record  bearing  upon  this  subject  are  not,  in  our  opinion, 
sufficient  to  show  that  when  the  cattle  reached  Texarkana,  and  were 
tendered  to  the  appellee,  it  would  have  been  justified  in  declining  to  re- 
ceive them.  Furthermore,  the  mere  reception  of  the  cattle  at  Texarkana 
could  not,  in  any  view  that  we  take  of  the  testimony,  be  considered  as 
the  proximate  cause  of  the  loss  sustained  by  the  plaintiff. 

We  are  of  the  opinion  that  the  fifth  assignment  of  error  is  not  well 
taken.  The  jury  evidently,  in  view  of  the  testimony,  did  not  take  the 
statement  of  the  counsel,  in  the  use  of  the  expression  "gentle  cut- 
throats,"— referring  to  certain  witnesses — as  literally  true.  The  evidence 
justifies  the  conclusion  that  some  of  these  witnesses  referred  to  were  par- 
ticipants in  the  strike,  and  that  they  were  parties  to  violent  and  unjusti- 
fiable  assaults  made  upon  persons  whom  the  railway  company  was  em- 
ploying, and  whose  services  it  attempted  to  use  in  order  to  quell  the 
strike  and  to  operate  its  road.  They  were  witnesses  offered  by  the  ap- 
pellant, and  the  evidence  in  the  record  justifies  the  conclusion  that,  while 
they  were  not  literally  cut-throate,  as  stated  by  counsel  for  appellee  in 
his  argument,  they  were  doubtless  willing  to  become  so,  if  thereby  they 
could  accomplish  the  purpose  intended  by  the  strike. 

The  court  did  not  err  in  excluding  the  evidence  of  the  witness  Hun- 
ninger,  as  set  out  under  the  appellant's  sixth  and  seventh  assignments 
of  error.  The  bill  of  exceptions  shows  that  the  witness  was  testifying, 
not  from  personal  recollection  of  what  actually  happened,  but  proposed 
to  base  his  evidence  upon  what  was  the  contents  of  certain  books  kept 
by  the  stockyards  at  East  St.  Louis. 

If  the  contents  of  these  books  was  admissible,  which  is  a  question  we 
deem  it  unnecessary  to  decide,  the  plaintiff  did  not  seek  properly  to  avail 
himself  of  such  evidence.  It  is  true,  the  books  were  beyond  the  juris- 
diction of  the  trial  court,  as  they  were  located  in  the  State  of  Illinois ; 
but,  as  the  witness  had  no  personal  recollection  of  the  facts  sought  to 
be  proven,  and  only  based  his  evidence  upon  what  appeared  upon  the  face 
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of  the  books,  the  appellant  should  have  introduced  a  copy  of  so  much  of 
the  contents  of  the  books,  or  the  books  themselves,  as  was  relevant  to 
the  facts  sought  to  be  established.  This  was  not  done.  In  this  connec- 
tion he  sought  to  introduce  certificates  of  certain  facts  tending  to  show 
that  cattle  were  received  at  East  St.  Louis  during  the  time  that  he  claims 
his  cattle  should  have  been  delivered;  but  these  certificates  do  not  ap- 
pear to  be  the  contents  of  the  books  or  records  kept  in  the  National 
Stockyards,  but  the  certificates  of  some  person.  These  certificates  do 
not  appear  to  be  authorized;  or,  ^f  such  was  the  case,  it  is  doubtful 
whether  they  would  be  iadmissible  in  evidence.  They  are  mere  ex  parte 
statements  of  the  party  who  made  them. 

We  are  of  the  opinion  that  the  evidence  complained  of  in  appellant's 
eighth  assignment  of  error  was  admissible.  The  notification  from  the 
superintendent  of  the  terminals  that  extended  between  St.  Louis,  Mi^ 
fiouri  and  East  St.  Louis,  Illinois,  to  the  railway  company,  to  the  eflfect 
that  such  terminals  would  not  receive  propertjr  for  transportation,  was 
admissible.  One  of  the  principal  questions  in  the  case  was  whether  or 
not  the  appellee  was  guilty  of  negligence  in  detaining  the  cattle  at  Bar- 
ing Cross,  and  not  carrying  them  to  St.  Louis,  Missouri,  the  end  of  its 
line,  to  be  there  delivered  to  those  terminals  that  connected  with  this 
road,  for  the  purpose  of  being  transferred  from  St.  Louis  to  East  St 
Louis.  The  manager  of  the  terminals,  upon  which  strike  was  then  pend- 
ing, notified  the  appellee,  as  before  stated,  in  effect,  not  to  undertake  to 
deliver  to  the  terminals,  by  reason  of  the  strike,  any  property  for  ship- 
ment to  East  St.  Louis.  The  facts  show  that  such  strike  was  pending, 
and  the  instruction  received  from  the  superintendent  of  the  terminals 
was  proper  to  be  considered  by  the  jury  on  the  issue  as  to  whether  or  not 
the  appellee  was  guilty  of  negligence,  or  was  in  the  exercise  of  ordinary 
care  in  detaining  the  cattle  at  Baring  Cross.  It  was  proper  to  go  to  the 
jury  as  evidence  tending  to  account  for  its  conduct  at  that  place. 

Appellant's  ninth  assignment  of  error  can  be  disposed  of  with  the 
statement  that,  from  the  judgment  of  the  court,  it  does  not  appear  that 
defendant's  special  exception  was  acted  upon  by  the  trial  court,  and  sus- 
tained, as  claimed  by  the  appellant. 

The  charges  complained  of  in  appellant's*  tenth  and  eleventh  assign- 
ments of  error  were  properly  given  by  the  trial  court.  They  correctly 
stated  the  rule  of  law,  as  we  understand  it.  We  find  no  error  in  the 
record,  and  the  judgment  is  afl&rmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Walter  Hunt  &  Company. 

Decided  March  15,  1905. 

1 . — ^Appeal — Jnrisdiotion — ^Amount. 

On  appeal  from  JuBtice  Court,  the  plaintiff  can  not,  by  amendment,  increase 
his  claim  to  an  amount  beyond  the  jurisdiction  of  the  court  from  which  the 
appeal  was  taken.    By  so  doing  he  deprives  the  Appellate  Court  of  jurisdiction. 

8. — ^Amoimt  in  Controversy — ^Damages — Interest. 

In  an  action  to  recover  for  damages  to  a  shipment  of  vegetables,  interest 
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on  the  amount  of  the  original  damage  is  allowed  as  damages,  and  is  included 
in  the  amount  in  controversy  by  which  jurisdiction  is  determined. 

Appeal  from  the  County  Court  of  Dallas  Counly.  Tried  below  before 
Hon.  Ed.  S.  Lauderdale. 

Stanley,  SpoonU  &  Thompson  and  Marshall  Spoonts,  for  appellant. — 
This  suit  being  instituted  originally  in  the  Justice  Court  for  the  sum 
of  $189.46,  witii  interest  from  January  1,  1903,  was  within  the  jurisdic- 
tion of  the  Justice  Court ;  but  plaintiffs  having  filed,  before  a  trial  was 
had  (November  13,  1903),  an  amended  petition  or  statement,  alleging 
damages  in  the  sum  of  $189.46,  with  interest  thereon  from  date  of  in- 
jury, the  amount  in  controversy  was  thereby  made  $203.66,  interest  being 
only  recoverable  as  part  of  the  damages,  an  amount  in  excess  of  the 
jurisdiction  of  the  Justice  Court,  and  said  Justice  Court  was  without 
jurisdiction  to  render  any  judgment,  and  the  judgment  rendered  in  the 
Justice  Court  in  a  trial  upon  such  amendment,  and  that  rendered  in  the 
County  Court  upon  an  appeal  therefrom,  were  void. 

Where  interest  is  sought  to  be  recovered  in  an  action  for  unliquidated 
damages  from  the  date  of  the  injury  complained  of,  such  interest  is  only 
recoverable  as  part  of  the  damages,  and  is  to  be  considered  a  part  of  the 
amount  in  controversy.  Hoffman  v.  Building  and  Loan  Assn.,  85  Texas, 
410;  Ball  v.  Hagy,  64  S.  W.  Bep.,  915;  Times  Pub.  Co.  v.  Hill,  36  Texas 

Civ.  App.  Bep., ;  Baker  v.  Smelser,  88  Texas,  36;  Gulf,  C.  &  S.  F. 

By.  Co.  V.  Shepperd,  8  Texas  Ct.  Bep.,  460;  Western  U.  Tel.  Co.  v. 
Noland,  34  Texas  Civ.  App., . 

W.  L.  Mansfield,  for  appellee. — ^Where  an  amount  is  claimed  beyond 
the  jurisdiction  of  the  court,  either  by  inadvertence  or  otherwise,  plead- 
ings may  be  amended  so  as  to  show  jurisdiction  of  amount  in  contro- 
versy. McDannell  &  Co.  v.  Cherry,  64  Texas,  177;  Eeed  v.  Harris,  37 
Texas,  167;  Western  U.  Tel.  Co.  v.  Durham,  17  Texas  Civ.  App.,  311; 
Smith  V.  McGaughey,  13  Texas,  464;  Ward  v.  Lathrop,  11  Texas,  287; 
Puckett  V.  Bichardson  Drug  Co.,  20  S.  W.  Bep.,  1128;  Miller  v.  New- 
bauer,  61  S.  W.  Bep.,  975;  Wood  County  v.  Cate,  75  Texas,  219.  Plead- 
ings in  Justice  Court  may  be  partly  oral  and  partly  written.  Hackney 
V.  Schow,  21  Texas  Civ.  App.,  616. 

The  amount  in  controversy  at  the  time  judgment  is  rendered  in  Jus- 
tice Court  fixes  status  of  case  as  to  appellate  jurisdiction  of  County 
Court.    Barnes  v.  Feagon,  74  S.  W.  Bep.,  329. 

In  a  suit  of  this  character,  viz.,  for  unliquidated  damages,  the  plain- 
tiffs in  trial  court  had  a  right  to  claim  all  or  any  part  of  the  interest 
thereon  from  date  of  damage.  Western  U.  Tel.  Co.  v.  Durham,  17 
Texas  Civ.  App.,  311. 

KEY,  Associate  Justice. — Appellees  brought  this  suit  in  a  Justice 
of  the  Peace  Court  September  16,  1903,  to  recover  damages  to  a  ship- 
ment of  vegetables.  The  original  complaint  sought  to  recover  $189.46, 
denominated  damages,  and  interest  thereon  from  the  1st  day  of  January, 
1903.  These  two  sums  did  not  exceed  $200.  On  November  13,  1903, 
the  plaintiffs  amended  their  petition,  setting  up  the  same  amount  of  is^ 
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jury,  and  claiming  interest  from  the  date  of  the  injury,  to  wit,  August 
8,  1902.  An  entry  on  the  docket  of  the  justice  of  the  peace,  made 
N^ovember  13,  1903,  states  that  the  plaintiffs  orally  waived  their  claim 
for  interest  from  date  of  damage,  and  claim  interest  from  January  1, 
1903. 

The  case  was  then  tried,  and  thereafter  appealed  to  the  County  Court 
In  the  latter  court  the  plaintiffs  filed  an  amended  petition,  claiming  that 
the  property  was  damaged  $189.46,  and  claiming  interest  on  that 
amount  from  January  1,  1903.  The  amended  petition  was  filed  on  the 
day  the  case  was  tried,  April  18,  1904.  The  trial  resulted  in  a  judgment 
for  the  plaintiffs  for  $204.15,  and  the  defendants  have  appealed. 

The  first,  second  and  third  assignments  of  error  raise  the  question 
of  the  jurisdiction  of  the  County  Court  to  try  the  case;  appellant's  con- 
tention being  that,  according  to  the  pleading  on  which  the  plaintiffs  went 
to  trial,  the  amount  in  controversy  was  more  than  $200.  By  the  terms 
of  the  Constitution,  and  the  statute  made  in  pursuance  thereof,  the  juris- 
diction of  a  Justice  of  the  Peace  Court  is  limited  to  $200  exclusive  of 
interest.  Also,  when  a  case  is  appealed  from  a  Justice  of  the  Peace 
Court  to  the  County  or  District  Court,  the  rule  is  that  the  parties  can 
not  enlarge  the  issues  or  the  demand  sued  upon  beyond  justice  of  the 
peace  jurisdiction. 

It  is  also  settled  law  that  the  term  "interest,^*  as  used  in  the  Consti- 
tution and  statutes  fixing  jurisdiction  of  the  several  courts,  has  a  lim- 
ited signification ;  and  that,  in  cases  of  this  character,  a  claim  for  inter- 
est is  part  of  the  amount  in  controversy.  (Baker  v.  Smelser,  88  Texas, 
26;  Western  U.  Tel.  Co.  v.  N'oland,  34  Texas  Civ.  App.,  417,  8  Texas 
Ct.  Rep.,  888;  San  Antonio  &  A.  P.  Ey.  Co.  v.  Addison,  96  Texas,  61; 
Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Fromme,  98  Texas,  459,  84  S.  W.  Rep., 
1064.) 

According  to  these  authorities,  the  amount  sought  to  be  recovered  in 
this  case,  as  interest,  must  be  regarded  as  damages  constituting  a  part 
of  the  amount  in  controversy;  and,  so  considered,  the  aggregate  amount 
in  controversy,  as  disclosed  by  the  last  amended  petition,  exceeded  $200, 
and  the  court  was  without  jurisdiction  to  try  the  case.  When  the  case 
reached  the  County  Court  that  court  had  jurisdiction,  but  lost  it  there- 
after by  the  plaintiffs  filing  the  amended  petition  upon  which  they  went 
to  trial,  claiming  interest  to  that  date. 

The  jurisdiction  of  this  court  being  limited  to  cases  of  which  District 
and  County  Courts  have  jurisdiction,  and  the  County  Court  being  with- 
out jurisdiction  in  this  case,  it  follows  that  this  court  has  no  jurisdic- 
tion to  consider  other  questions.  It  has  the  power  to  determine  the  ques- 
tion of  jurisdiction  of  the  County  Court,  and  to  reverse  on  account  of 
error  in  that  regard,  but  not  for  other  purpose.  (Heam  v.  Cutberth,  10 
Texas,  216.) 

The  judgment  is  reversed  and  cause  remanded,  with  instructions  to 
dismiss  the  suit  unless  appellees  reduce  their  demand  to  $200. 

Reversed  and  Remanded. 
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Bob  Kiser  et  al.  v.  John  Lunsfobd. 

Decided  March  15,  1905. 

1. — ^Vendor's  Lien — ^Failure  of  Title — ^Bnrden  of  Proof. 

Where  failure  of  title  was  pleaded  in  defense  to  a  suit  on  notes  given  on 
sale  of  a  preemption  survey  of  land,  which  the  plea  alleged  was  property  of  the 
6tate  school  fund,  and  had  since  been  sold  by  the  State  as  such,  the  burden  was 
on  defendants  to  prove  the  preemption  claim  invalid,  and  this  was  not  met  by 
showing  that  several  lawyers  had  so  advised  them,  or  that  the  State  had  treated 
and  sold  it  as  school  land. 

8. — ^Admission — ^Agreement  Constmed. 

An  agreement  that  the  State  had  recognized  and  sold  certain  land  as  be- 
longing to  the  State  school  fund  is  not  to  l^  taken  as  an  admission  that  it  was 
such,  or  that  a  previous  survey  of  same  on  a  preemption  claim  was  invalid. 

8. — ^Vendor  and  Vendee — ^Defective  Title. 

One  buying  land,  with  knowledge  of  the  state  of  the  title,  can  not  resist  the 
payment  of  purchase  money  notes  on  account  of  failure  of  the  title,  whether  his 
deed  is  quitclaim  or  warranty,  except  in  cases  falling  within  the  rule  announced 
as  to  attempted  sales  of  land  belonging  to  the  State  by  private  parties.  Lamb  y. 
James,  87  Texas,  485;  Rayner  Cattle  Co.  v.  Bedford,  91  Texas,  642. 

4. — ^Vendor  and  Vendee — Sale  in  Gross — ^Partial  Failure  of  Title. 

In  the  opinion  of  Justice  Key,  where  two  separate  tracts  are  sold  in  gross, 
and  not  by  the  acre,  failure  of  title  to  one  of  them  is  an  equitable  defense,  re- 
quiring the  party  making  it  to  restore  possession,  as  well  as  tender  his  deed  for 
cancellation. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  G.  H.  Goodson,  Esq.,  special  judge. 

Main  &  Chesley,  for  appellants. — Parol  evidence  is  not  admissible  to 
prove  any  conditions  which  would  defeat  or  control  the  legal  effect  of 
the  deed  delivered  to  appellants.  Weir  v.  McGee,  35  Texas  Sup.,  31; 
Walker  v.  Eenfro,  26  Texas,  144 ;  Scarbrough  v.  Alcorn,  74  Texas,  362 ; 
Bigham  v.  Bigham,  67  Texas,  240. 

If  the  vendor  has  no  valid  right  to,  or  interest  in  the  land  which  will 
pass  to  or  vest  in  the  vendee,  he  can  not  claim  a  vendor's  lien  to  secure 
notes  given  in  payment  for  it.  Houston  v.  Dickson,  66  Texas,  79 ;  Pal- 
mer V.  Chandler,  47  Texas,  335. 

The  contract  sued  on  is  not  such  as  would  authorize  a  personal  judg- 
ment to  be  rendered  against  MoUie  Baser,  she  being,  as  shown  by  the 
pleadings  and  evidence,  a  married  woman  at  the  time  of  such  judgment. 
Menard  v.  Sydnor,  29  Texas,  260;  Wofford  v.  Unger,  66  Texas,  484; 
Lynch  v.  Elks,  21  Texas,  230. 

When  it  is  apparent  from  the  record  that  a  sale  under  a  foreclosure 
proceeding  will  pass  no  title  to  the  land  foreclosed  upon,  it  is  error  for 
the  court,  by  its  decree,  to  instruct  the  officer  making  the  sale  to  put  the 
purchaser  at  such  sale  in  possession  of  the  land  sold  as  against  the  owner 
of  the  title  thereto. 

Appellants,  having  alleged  and  proven  a  superior  outstanding  title 
to  the  extent  of  danger  of  eviction,  of  which  the  vendee  had  no  notice  at 
the  time  of  the  purchase,  they  were  entitled  to  assert  said  after-acquired 
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lurv.  an  ^r*.-'  ^^'^'^        ^,  ^/ /i  ppellee  on  the  notes  sued  on. 


'         ftber^" cooper  V.  Singleton,  19  Texas,  260; 
Noven-  ^        ,//>  Z''  ii^:^  price  r.  Blount,  41  Texas,  475 ;  Demaret 

fori.       ..<:i'f%fr%'''' 

T  :f^^^Ketif  '^  i/^^Farol  evidence  is  admissible  to  show  that 


Id  f'  ^      ,^  foT^^fo  a  tract  of  land  knew 

tl  ^.  If'  \r€ptJOi 

f  p$rtf  ^^fecti^^  nsford  to  Elam  was  a  quit-claim  deed,  and  the  deed 

j'pd  ^j^i  from  ^^^^Q  fl  quit-claim  deed,  and  Kiser  knew  that  Luns- 

'^^%at^^  ^^'T^t  the  time  he  conveyed  the  land  to  Elam,  and  that 

^^hB^  ^^  rdetotiie  land  at  the  time  he  conveyed  same  to  Kiser,  and 

^^irtj  h^^  ?-^  r  could  not  defend  against  a  suit  upon  the  purchase-money 

hfref^^  ^'tmcDt  of  which  he  had  assumed  by  showing  that  his  vendor 

^tes,  ^%y  Thorn  v.  Newsom,  64  Texas,  165;  Taylor  v.  Harrison,  47 

hsd '^^  j^l '  Ucln^yre  v.  DeLong,  71  Texas,  86;  Harrison  v.  Boring, 

fexB^f      255;  Shepard  v.  Hunsacker,  1  Posey  U.  C,  578. 

0  "^^^l^xxding  title  purchased  by  vendee,  in  possession  of  land  under 

Aat>A  inures  to  vendor^s  benefit.    Denson  v.  Love,  58  Texas,  471; 

Purcnas^^  of  land  held  under  warranty  deed  can  not  resist  payment 

f  purchase  money  on  account  of  outstanding  title  which  he  knew  of  at 

Sie  time  he  purchased.    Price  v.  Blount,  41  Texas,  472 ;  Cooper  v.  Sin- 

£rIeton,  19  Texas,  266;  Woodward  v.  Eodgers,  20  Texas,  178;  Johnson  v. 

Long,  27  Texas,  21. 

Vendee  in  possession,  pleading  outstanding  title  in  third  party  in  suit, 
for  purchase  money,  must  set  forth  value  of  improvements,  rents  and 
profits,  etc.,  and  ask  an  adjustment  of  equities.  Heralson  v.  Langford, 
%^  Texas,  114. 

The  court  did  not  err  in  ordering  that  the  officers  have  their  execu- 
tion against  the  parties  to  this  case  respectively,  for  the  cost  incurred  by 
each,  as,  under  said  order  and  judgment,  an  officer  would  not  be  author- 
ized to  levy  an  execution  on  the  separate  property  of  Mollie  Kiser. 

The  court  did  not  err  in  ordering  the  officers  to  put  the  purchaser 
of  the  land  in  possession  of  same  within  thirty  days  from  the  date  of  the 
sale,  if  one  was  made. 

Kiser  purchased  the  property,  against  which  appellee  Lunsford  had  a 
lien  to  secure  the  purchase  money,  knowing  the  condition  of  the  title, 
and  he  thereby  became  liable  for  the  payment  of  the  purchase-money 
notes,  and  the  court  did  not  err  in  so  holding  and  rendering  judgment. 
Pickett  V.  Jackson,  47  S.  W.  Bep.,  668. 

KEY  Associate  Justice. — Appellee  John  Lunsford  brought  this  suit 
against  Bob  and  Mollie  Kiser  and  W.  N.  Elam,  seeking  to  recover  on 
three  promissory  notes,  and  to  foreclose  a  vendor's  lien  on  an  undivided 
half  interest  in  two  surveys  of  land,  one  of  eighty  acres  and  the  other  of 
one  hundred  and  sixty  acres. 

Elam  filed  no  answer.  The  other  two  defendants  filed  an  answer  set- 
ting up  a  general  denial  and  a  special  plea  of  failure  of  consideration, 
alleging  that,  when  the  plaintiff  sold  the  undivided  half  interest  in  the 
one  hundred  and  sixty  acre  tract,  he  had  no  title  thereto ;  that  the  title 
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was  in  the  State^  and  that  the  defendant  Bob  Kiser  has  since  then  con- 
tracted to  buy  the  land  from  the  State  at  $2  per  acre. 

The  pleadings,  as  well  as  the  evidence,  show  that  the  plaintiff  sold 
the  land  to  the  defendant  Elam,  retaining  a  vendor's  lien  to  secure  the 
payment  of  the  notes  sued  on,  and  Elam  sold  to  the  other  defendants, 
and  they  assumed  the  payment  of  the  notes  sued  on.  They  alleged  in 
their  answer  that  the  deed  from  the  plaintiff  to  Elam,  and  the  deed  from 
Elam  to  them,  were  warranty  deeds,  but  they  did  not  offer  to  have  them 
canceled,  nor  offer  to  surrender  possession  of  any  of  the  land  purchased. 

There  was  a  nonjury  trial  resulting  in  a  judgment  for  the  plaintiff, 
substantially  as  prayed  for,  and  the  Kisers  have  appealed. 

The  notes  sued  on,  in  addition  to  other  matters  of  description,  de- 
scribe the  one  hundred  and  sixty  acre  tract  as  the,C.  F.  Bumgardner  pre- 
emption survey,  and  there  was  testimony  tending  to  show  the  existence 
of  that  preemption  survey.  The  only  testimony  in  the  record  tending  to 
show  that  the  Bumgardner  preemption  was  invalid,  and  secured  no  title, 
is  the  fact  that  since  it  was  made  three  attorneys  advised  the  parties  to 
that  effect;  and  the  Commissioner  of  the  Land  Office  has  treated  it  as 
public  school  land,  and  sold  it  to  the  defendant  Kiser  as  such,  since  he 
became  liable  for  the  pajrment  of  the  notes  sued  on. 

The  trial  judge  filed  no  findings  of  fact,  and  we  rest  our  affirmance 
of  the  judgment  upon  the  theory  that  the  evidence  was  sufficient  to 
warrant  a  finding  that  it  was  not  shown  that  the  Bumgardner  preemp- 
tion survey  was  invalid  and  secured  no  title  or  right  to  the  land.  It  is 
stated  in  appellants'  brief  that  appellee  admitted  that  the  land  was  State 
school  land,  but  we  do  not  find  any  such  admission  in  either  the  plead- 
ings or  statement  of  facts.  In  the  statement  of  facts  it  is  admitted  "that 
the  defendant  has  filed  on  the  one  hundred  and  sixty  acre  Bumgardner 
preemption  survey,  as  State  school  land,  since  the  same  was  conveyed  to 
him  by  the  defendant  Elam,  and  that  the  same  has  been  awarded  to  him 
at  $2  per  acre  by  J.  J.  Terrell,  Land  Commissioner,  and  that  he  has 
made  the  first  payment  thereon,  and  has  executed  his  obligation  for  the 
balance  of  the  purchase,  money,  the  date  of  such  award  being  February 
9,  1904^''  This  is  not  an  admission  that  the  land  included  in  the  Bum- 
gardner preemption  is,  in  fact,  part  of  the  State  school  land,  but  is  only 
an  admission  that  Kiser  has  filed  on  it,  and  made  a  contract  to  purchase 
it  as  such  land.  In  a  case  of  this  kind,  where  the  burden  rests  upon  the 
defendant  to  show  a  failure  of  the  title  conveyed  to  him,  we  are  of  opin- 
ion that  the  mere  showing  that  the  Commissioner  of  the  Land  Office  has 
treated  the  land  as  belonging  to  the  State,  and  that  lawyers  have  ex- 
pressed opinions  to  the  same  effect,  does  not  constitute  such  evidence  as 
necessarily  required  a  finding  that  the  title  conveyed  by  the  plaintiff  has 
failed.  It  was  not  shown  that  the  conveyances  from  the  plaintiff  and 
Elam  to  the  Kisers  did  not  vest  in  them  all  title  or  right  secured  by  the 
Bumgardner  preemption ;  nor  was  it  shown  by  satisfactory  evidence  that 
such  preemption  survey  was  invalid. 

This  renders  it  unnecessary  to  decide  whether  or  not  the  deeds  from 

the  plaintiff  to  Elam,  and  from  Elam  to  the  Kisers,  and  quit-claim  or 

warranty  deeds.     According  to  the  plaintiff's  testimony  the  defendant 

Bob  Kiser,  who  owned  the  other  half  interest  in  the  Bumgardner  pre- 
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emption,  knew  the  condition  of  the  title  at  the  time  he  purchased  from 
Elam.  This  being  true,  and  the  Kisers  remaining  in  possession,  they 
could  not  resist  the  payment  of  the  purchase  money,  no  matter  which 
class  of  deed  they  held  under,  unless  they  made  it  appear  that  the  con- 
sideration for  the  notes,  or  part  of  it,  at  least,  was  land  belonging  to  the 
government,  so  as  to  bring  tlie  case  within  the  rule  established  by  Lamb 
V.  James  (87  Texas,  485),  as  explained  and  limited  in  Eayner  Cattle  Co. 
V.  Bedford  (91  Texas,  650).  As  before  said,  the  proof  on  that  subject 
was  so  meager  as  to  warrant  a  finding  against  the  defendants  on  that 
issue. 

In  the  opinion  of  the  writer,  speaking  for  himself  only,  the  judg- 
ment should  be  affirmed  for  another  reason.  The  land  was  not  sold  by 
the  acre,  nor  in  separate  tracts,  but  both  together,  for  a  total  considera- 
tion of  $550.  This  being  the  case,  the  plea  of  failure  of  consideration 
was  an  equitable  defense,  and  should  not  have  prevailed,  because  the  de- 
fendants did  not  offer  to  return  the  plaintiff's  deed,  and  have  it  canceled, 
nor  to  restore  to  him  possession  of  either  tract  of  land.  Being  a  sale  in 
gross,  and  the  defendants  interposing  an  equitable  defense,  they  should 
have  offered  to  do  equity  by  restoring  the  plaintiff  to  the  position  he  was 
in  before  he  sold  the  land.  (Cooper  v.  Singleton,  19  Texas,  260;  Haral- 
son V.  Langford,  66  Texas,  114.) 

We  hold  that  the  trial  court  committed  no  error  in  the  rulings  made 
as  to  the  admissibility  of  testimony,  nor  in  rendering  the  judgment  com- 
plained of,  and  that  judgment  will  be  affirmed. 

Affirmed. 

Associate  Justice  Edison  did  not  sit  in  this  case. 


J.  W.  Cbuseturner  v.  International  &  Great  Northern  Bailboad 

Company. 

Decided  March    15,   1905. 

Carrier  of  Patiengerfl — Kegllgenoe — ^Pleading. 

Petition  in  case  of  stock  shipper,  transported  in  caboose  of  train  tO  look 
after  his  cattle,  and  injured  by  falling  into  a  river  over  which  the  traixi  was 
stopped  at  night,  held  to  allege  a  case  of  negligence  in  failing  to  notify  plain- 
tiff of  the  danger  in  leaving  the  car  at  such  place — an  act  which  the  carrier's 
servants  might  have  anticipated  from  the  fact  that  the  caboose  was  not  pro- 
vided  with  closets  for  the  necessities  of  passeilgers,  and  that  plaintiff  ^as  re- 
quired to  look  after  his  cattle  from  time  to  time  during  stops. 

Error  from  the  District  Court  of  Hays  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

Will  0.  Barber,  for  plaintiff  in  error. — Appellant  was  a  passenger 
for  hire,  and  being  such,  the  appellant  owed  to  him  the  duty  to  "exer- 
cise such  a  high  degree  of  foresight  as  to  possible  dangers,  and  such  a 
high  degree  of  prudence  in  guarding  against  them  as  would  be  used  by 
very  cautious,  prudent  and  competent  persons  under  similar  circum- 
stances, and  any  failure  to  exercise  such  a  degree  of  care  as  to  a  paa- 
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senger  is  negligence/*  Indianapolis  &  St.  L.  Ry.  Co.  v.  Horst,  93  U.  S., 
291;  Missouri  P.  Ry.  Co.  v.  Ivy,  71  Texas,  409;  International  &  G.  N. 
Ry.  Co.  V.  Irvine,  64  Texas,  629 ;  Hardin  v.  Railway  Co.,  33  Texas 
Civ.  App.,  448,  77  S.  W.  Rep.,  431;  International  &  G.  N.  Ry.  Co.  v. 
Clark,  36  Texas  Civ,  App.,  195,  81  S.  W.  Rep.,  821. 

Under  the  facts  alleged  in  the  petition  the  court  was  not  justified 
in  saying  that  as  a  matter  of  law  same  showed  no  liability  upon  part 
of  defendant  for  the  injuries  sustained  by  plaintiff.  International  & 
G.  N.  Ry.  Co.  V.  Downing,  16  Texas  Civ.  App.,  643,  41  S.  W.  Rep., 
190 ;  Receivers  v.  Armstrong,  4  Texas  Civ.  App.,  146 ;  Cockle  v.  Railway, 
27  L.  T.  Rep.  (N.  S.),  320;  Cartwright  v.  Railway,  62  Mich.,  606; 
Brassell  v.  Railway,  3-  Am.  &  Eng.  R.  R.  Cases,  381  and  notes;  Mc- 
Gee  V.  Railway  Co.,  92  Mo.,  208;  Illinois  C.  Ry.  Co.  v.  Crady,  69  S.  W. 
Rep.,  706;  Railway  Co.  v.  Scott,  11  S.  E.  Rep.,  404;  Sweet  v.  Railway 
Co.,  67  S.  W.  Rep.,  4;  St.  Louis,  I.  M.  &  So.  Ry.  Co.  v.  Farr,  68  S. 
W.  Rep.,  243;  6th  A.  and  E.  Enc.  of  Law,  581;  Taber  v.  Raflway,  71 
N.  Y.,  493;  New  York  C.  Ry.  Co.  v.  Lockwood,  17  Wall.,  357;  3 
Thompson's  Neg.,  sec.  2916;  Chicago  ft  A.  Ry.  Co.  v.  Winters,  175 
111.,  293;  Texas  &  P.  Ry.  Co.  v.  Pollard,  2  App.  C.  C.  (Willson),  sec. 
481. 

8.  B.  Fisher  and  J.  H,  Tallichei,  for  defendant  in  error. — ^The  plain- 
tiff, in  traveling  as  a  drover  on  defendants  freight  train,  like  any  other 
passenger  on  a  freight  train,  assumed  all  risk  of  injury  from  and 
can  not  be  heard  to  complain  of  those  things  ordinarily  incident  to  the 
construction,  make-up  and  operation  of  such  trains.  .  He  must  allege 
facts  constituting  negligence,  and  unless  it  appear  that  there  was  such 
negligence  he  can  not  recover.  It  appeared,  in  this  case,  that  defendant 
was  not  guilty  of  negligence,  but  that  plaintiff's  alleged  injuries  were 
the  result  of  risks  ordinarily  incident  to  travel  on  a  freight  train,  and 
to  his  own  negligence.  Missouri  Pac.  Ry.  Co.  v.  Ivy,  71  Texas,  409 ; 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Rogers,  24  Texas  Civ.  App.,  383,  60  S.  W. 
Rep.,  61 ;  Oviatt  v.  Dakota  C.  R.  Co.,  43  Minn.,  300,  46  K  W.  Rep., 
436;  Whitehead  v.  St.  Louis,  I.  M.  ft  S.  Ry.  Co.,  39  Am.  ft  Eng.  R.  R. 
Cas.,  410,  99  Mo.,  263,  11  S.  W.  Rep.,  751;  Guffey  v.  Hannibal  &  St. 
J.  Ry.  Co.,  63  Mo.  App.,  462 ;  MoGee  v.  Missouri  Pac.  Ry.  Co.,  31  Am. 
ft  Eng.  R.  R.  Cas.,  1,  92  Mo.,  208,  10  West  Rep.,  282,  4  S.  W.  Rep., 
739;  Illinois  C.  Ry.  Co.  v.  Axley,  47  111.  App.,  307;  Ohio  Valley  Ry. 
Co.  V.  Watson  (Ky.),  58  Am.  ft  Eng.  R.  R.  Cas.,  418,  21  S.  W.  Rep., 
244;  Pennsylvania  Co.  v.  Newmeyer,  52  Am.  &  Eng.  R.  R.  Cas.,  464, 
129  Ind.,  401,  28  N.  E.  Rep.,  860 ;  Ohio  ft  M.  Ry.  Co.  v.  Dickerson,  59 
Ind.,  317;  Woolery  v.  Louisville,  N.  A.  ft  C.  Ry.  Co.,  27  Am.  &  Eng. 
R.  R.  Cas.,  210,  107  Ind.,  381,  67  Am.  Rep.,  114,  8  N.  E.  Rep.,  226; 
Louisville  ft  N.  Ry.  Co.  v.  Bisch,  41  Am.  ft  Eng.  R.  R.  Cas.,  89,  120 
Ind.,  549,  22  N.  E.  Rep.,  662 ;  Chicago  ft  A.  R.  Co.  v.  Amol,  68  Am. 
ft  Eng.  R.  R.  Cas.,  411,  144  111.,  261,  33  N.  E.  Rep.,  204;  Central 
R.  Co.  V.  Smith,  76  Ga.,  209;  Illinois  C.  Ry.  Co.  v.  Nelson,  69  111., 
110. 

Plaintiff  nowhere  alleges  that  it  was  usual  or  customary  for  the  ca- 
boose of  a  freight  train  to  be  equipped  with  dosets  or  toilet  rooms,  but, 
on  the  contrary,  it  is  a  matter  of  common  knowledge  that  such  is  not 
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the  custom,  and  even  if  the  absence  of  such  convenience  were  the  proxi- 
mate cause  of  plaintiflf's  alleged  injury,  he  can  not  recover  therefor. 
Same  authorities. 

Plaintiff  nowhere  alleges  that  it  was  not  usual,  customary  or  neces- 
sary for  freight  trains,  such  as  that  upon  which  he  was  traveling,  to  stop 
in  situations  which  might  render  it  dangerous  for  persons  to  leave  the 
caboose  hurriedly,  in  the  dark,  without  looking  where  they  were  going. 
On  the  contrary,  it  is  a  matter  of  common  knowledge  that  such  trains 
must  frequently  stop  at  stations,  tanks  and  elsewhere,  where  from  their 
great  length,  the  caboose  is  not  at  a  place  where  persons  can  safely  leave 
it,  on  account  of  embankments,  cattle  guards  and  bridges.  The  stop- 
ping of  the  train,  with  the  caboose  in  the  position  alleged  by  plaintiff, 
was  not,  therefore,  negligence,  but  was  one  of  the  dangers  or  risks  or- 
dinarily incident  to  travel  on  such  trains.    Same  authorities. 

Plaintiff's  petition  wholly  fails  to  allege  facts  making  it  the  duty  of 
defendant's  employes  to  warn  him  of  the  danger  attendant  upon  an  at- 
tempt on  his  part  to  leave  the  caboose,  or  showing  that  said  employes 
had  an  opportunity  to  warn  him  in  time  to  prevent  him  from  leaving 
the  caboose.  The  care  and  foresight  which  they  are  bound  to  exercise 
is  in  the  performance  of  their  duties  with  reference  to  the  operation  of 
the  train,  and  does  not  extend  to  anticipating  and  preventing  acts  of 
rashness  on  the  part  of  passengers.  The  employes  in  charge  of  the 
train  had  the  right  to  presume  that  the  plaintiff  would  act  with  ordi- 
nary prudence,  and  were  not  bound  (as  plaintiff  contends  they  were)  to 
anticipate  any  of  his  actions. 

The  court  did. not  err  in  sustaining  defendant's  general  demurrer  to 
plaintiff's  petition,  because  it  appeared  from  the  allegations  of  said 
petition  that  plaintiff  was  guilty  of  negligence  which  directly  and  proxi- 
mately contributed  to  causing  his  alleged  injuries.  According  to  plain- 
tiff's allegations,  the  train  stopped  at  some  unknown  place,  at  night, 
and  he  hurriedly  left  the  caboose,  where,  as  he  alleges,  *T)right  lights 
were  burning,"  and  without  looking  to  see  where  he  was  going,  without 
exercising  the  slightest  care  for  his  own  safety,  stepped  blindly  out, 
through  the  bridge  and  into  the  Trinity  Eiver.  We  submit  that  under 
the  foregoing  circumstances  there  can  be  no  room  for  ordinary  minds 
to  differ,  and  that  the  pleadings  show  beyond  question  or  cavil  that  the 
plaintiff  was  the  author  of  his  own  undoing.  St.  Louis  S.  W.  By.  Co. 
of  Texas  v.  Martin,  63  S.  W.  Bep.,  1088. 

Where,  as  in  the  case  at  bar,  it  appears  from  plaintiff's  own  allega- 
tions that  he  was  guilty  of  negligence  which  contributed  to  his  injuries, 
the  petition  states  no  cause  of  action,  and  the  issue  of  contributory  neg- 
ligence is  not  a  defense  to  be  plead  and  proved  by  the  defendant,  but  is 
embraced  in  a  general  demurrer.  St.  Louis  S.  W.  By.  Co.  of  Texas 
V.  Martin,  63  S.  W.  Bep.,  1089;  International  &  G.  N.  B.  B.  Co.  v. 
licwis,  63  S.  W.  Bep.,  1092;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Shieder, 
88  Texas,  152 ;  Texas  &  P.  By.  Co.  v.  Beed,  88  Texas,  439. 

EIDSON,  Associate  Justice. — The  only  question  presented  by  this 
appeal  for  our  consideration  is  the  sufficiency  of  the  petition  of  plain- 
tiff in  error  to  show  a  cause  of  action  against  the  defendant  in  error. 
Said  petition,  omitting  formal  allegations,  is  as  follows: 
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**Third. — That  during  the  month  of  February,  1903,  long  prior  there- 
to and  continuously  since  then  the  defendant  was  and  has  been  and 
is  now  engaged  in  the  business  of  a  common  carrier  for  hire  of  pas- 
sengers, livestock  and  other  freight,  and  for  such  purposes  has  and  does . 
own  and  operate  a  line  of  railroad  through  Hays  County,  Texas,  and  the 
city  of  San  Marcos,  and  thence  through  intermediate  counties  to  the 
city  of  Palestine,  in  Anderson  County,  Texas,  and  from  said  Pales- 
tine to  the  city  of  Longview,  in  Grimes  County,  Texas,  where  it  con- 
nects with  another  line  of  railroad  and  it  and  connecting  carriers  had 
and  have  a  continuous  line  of  railroad  from  said  city  of  San  Marcos, 
Texas,  to  the  city  of  St.  Louis,  Missouri,  and  the  city  of  East  St.  Louis, 
Illinois. 

"Fourth.— That  on  or  about  February  22,  1903,  plaintiff  had  at  San 
Marcos,  Texas,  certain  cattle  which  he  desired  to  ship  to  St.  Louis, 
Mo.,  and  East  St.  Louis,  111. ;  that  he  delivered  said  cattle  to  defendant, 
and  said  defendant  entered  into  a  written  contract  with  plaintiflE  to  carry 
said  cattle  and  this  plaintiff  to  said  city  of  Longview,  to  be  there  deliv- 
ered to  the  connecting  carrier  for  purpose  of  being  transported  to  said 
city  of  St.  Ijouis  and  said  city  of  East  St.  Louis,  III  That  plaintiff 
does  not  know  and  can  not  state  fully  the  terms  of  said  written  contract, 
other  than  same  is  herein  stated,  but  same  did  provide  among  other 
things  as  herein  recited  and  alleged.  And  plaintiff  does  not  know  ex- 
actly the  date  of  the  shipment  of  said  cattle  and  the  execution  of  said 
contract,  and  can  not  state  same,  but  it  was  on  or  about  February  22, 
1903. 

"Fifth. — ^That  defendant  entered  upon  the  transportation  of  said 
cattle  under  said  contract,  and  also  the  transportation  of  this  plain- 
tiff aa  a  passenger  accompanying  the  shipment  of  said  cattle;  that  the 
train  in  which  and  on  which  said  cattle  and  this  plaintiff  were  carried 
from  the  said  city  of  San  Marcos  to  the  said  city  of  Palestine  con- 
sisted of  an  engine,  freight  and  stock  cars  and  a  caboose,  in  which  lat- 
ter the  conductor  and  brakeman  in  charge  of  said  train  and  this  plain- 
tiff and  other  passengers,  traveling  as  he  was,  were  expected  to  and  did 
ride.  That  upon  said  train  with  plaintiff  during  the  whole  time  men- 
tioned above  there  were  other  passengers  traveling  like  this  plaintiff  in 
charge  of  livestock  in  said  train,  and  the  said  caboose  was  the  only  car 
furnished  them  and  this  plaintff  to  ride  in,  and  they  were  under  the 
rules  and  regulations  and  the  customs  of  defendant  expected  and  re- 
quired to  ride  therein. 

"Sixth. — Under  the  terms  of  said  contract,  and  under  the  then  long 
established  rules  and  customs  of  defendant,  it  was  the  duty  of  this 
plaintiff  and  other  persons  traveling  on  said  train  in  charge  of  stock 
to  look  after  stock,  to  keep  them  from  getting  down,  to  cause  them 
to  get  up  whenever  they  should  lie  down,  which  they  would  and  did  do 
from  time  to  time,  and  generally  to  be  vigilant  and  diligent  in  the 
watching  of  said  cattle;  and  that  in  order  to  perform  said  duty  it  was 
necessary  and  customary  for  plaintiff  and  those  traveling  upon  said  train 
for  a  lite  purpose,  to  alight  from  said  caboose  from  time  to  time  as 
same  would  and  did  stop,  and  by  walking  along  on  the  ground  by  the 
side  of  the  cars  in  which  the  stock  were  to  observe  their  condition. 
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and  to  cause  any  down  to  get  up^  and  take  such  other  action  as  the 
condition  of  the  stock  rendered  necessary. 

"Seventh. — That  said  caboose  was  not  fitted  with  and  had  no  toilet 
or  closet,  to  which  the  plaintiff  or  any  other  person  could  resort  when 
it  became  necessary  to  respond  to  a  call  of  nature;  and  that  whenever 
it  became  necessary  (from  time  to  time  in  the  course  of  traveling 
upon  said  train  as  herein  alleged)  for  this  plaintiff,  the  other  passen- 
gers thereon  and  the  employes  of  defendant  to  respond  to  such  a  call, 
they  found  it  necessary  to  and  did  in  fact  go  from  said  caboose  on  to 
the  ground  for  such  purpose. 

"Eighth. — That  in  the  course  of  looking  after  such  stock,  and  in  the 
course  of  responding  to  such  calls  of  nature,  it  became  necessary  for 
some  one  or  more  of  such  passengers,  including  this  plaintiff,  to  go 
and  alight  from  said  caboose  to  the  ground,  and  they  did  in  fact  do 
so  at  nearly  all,  if  not  quite  all  the  stops  made  by  said  train  en  route 
from  said  city  of  San  Marcos  to  said  city  of  Palestine;  that  said 
train  did  usually  and  ordinarily  stop  for  only  a  short  time  when  it  did 
stop,  and  it  became  necessary  for  this  plaintiff  and  such  other  persons, 
when  alighting  from  such  train,  to  do  so  hurriedly,  so  as  to  return  to 
said  train  before  the  same  again  started,  which  it  was  accustomed  to  do 
without  notice  to  any  of  such  passengers  and  without  waiting  for  them. 

"Ninth. — That  all  the  facts  and  conditions  herein  alleged  were  then 
and  there  known  to  defendant  and  its  servants,  agents  and  employes  in 
charge  of  and  operating  said  train  from  the  time  it  so  left  San  Marcos 
until  the  receipt  of  the  injuries  by  plaintiff  as  hereinafter  alleged. 

"Tenth. — That  said  caboose  did  then  and  there  have,  for  the  purpose 
of  entering  and  leaving  same,  doors  and  steps  at  each  end  and  also 
at  the  side. 

"Eleventh. — That  during  the  night  of  on  or  about  February  22, 
1903,  and  when  only  a  few  miles  from  the  said  city  of  Palestine  and  at 
the  crossing  of  said  railroad  over  the  Trinity  River,  the  said  train 
stopped ;  that  stopping  as  it  did  placed  the  said  caboose  in  which  plain- 
tiff and  other  passengers  were  immediately  over  said  river,  and  upon 
the  bridge  spanning  same;  that  in  the  said  caboose  bright  lights  were 
burning,  but  none  were  burning  outside  thereof  or  on  the  sides  there- 
of;  that  the  night  was  intensely  dark  and  that  plaintiff  in  going  from 
said  caboose,  as  hereinafter  alleged,  did  not  and  could  not  see  or  know 
that  said  caboose  was  standing  over  said  river;  but  he  supposed  and 
thought  same,  was  at  a  place  where  he  could  alight  safely  upon  the 
ground. 

"Tha^  said  train  had  already  then  passed  the  last  station  prior  to 
reaching  said  city  of  Palestine,  and  as  said  train,  prior  to  so  stopping 
and  was  proceeding  towards,  this  plaintiff  and  other  passengers  thereon 
knew  that  said  Palestine  was  the  next  station  at  which  said  train  would 
ordinarily  stop,  and  they  did  not  know  that  there  would  be  any  other 
stop  prior  to  reaching  said  Palestine,  and  they  then  and  there  supposed 
and  believed  and  had  good  reason  to  suppose  and  believe  that  when 
said  train  next  stopped  same  would  be  in  the  yards  of  defendant  then 
and  there  located  at  Palestine ;  and  the  employes  of  defendant  in  charge 
of  said  train,  including  the  conductor  thereof,  knew  or  in  the  exercise  of 
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ordiBary  care  and  forethought  must  and  would  have  known,  that  such 
passengers,  including  this  plaintiff,  did  and  would  so  suppose  and  believe. 

^Twelfth. — That  when  the  said  train  so  stopped  over  the  said  river 
and  upon  said  bridge,  the  conductor  and  other  employes  of  defendant 
operating  said  train,  as  well  as  this  plaintiff  and  other  passengers  were 
in  said  caboose;  that  said  conductor  and  such  other  employes  knew 
that  said  caboose  was  standing  over  said  river,  but  such  fact  was  wholly 
unlmown  to  plaintiff,  who  then  and  there  believed  and  had  good  reason 
to  believe  that  same  was  in  the  yards  of  defendant's  station  at  Palestine ; 
that  while  so  stopped  over  said  river,  one  of  tlie  employes  of  defendant 
so  operating  said  train,  arose  and  went  out  for  the  purpose  of  responding 
to  a  call  of  nature  himself;  that  said  employe  went  out  of  and  at 
the  door  in  the  front  end  of  said  caboose,  and  went  upon  the  top  of  a 
car  in  front  thereof  to  relieve  himself,  but  in  so  doing  he  passed  out 
of  the  sight  of  this  plaintiff  at  the  door,  and  this  plaintiff  supposed 
and  had  reason  to  believe  and  did  believe  such  employe  had  gone  for 
such  purpose  upon  the  ground  alongside  of  the  caboose,  as  had  been 
the  custom  and  practice  of  the  persons  so  traveling  upon  and  with  the 
said  caboose  and  train.  That  at  that  particular  time  this  plaintiff  was 
awaiting  an  opportunity  to  relieve  his  bowels,  and  being  ignorant  of 
the  dangerous  location  of  said  caboose,  but  supposing  same  was  in  the 
said  yards  of  defendant  at  Palestine,  and  that  he  could  safely  alight 
to  the  ground,  and  seeing  the  said  employe  of  defendant  going  out  for 
a  like  purpose,  this  plaintiff  did  go  from  said  caboose  at  its  side  door, 
and  did  fall  and  receive  the  injuries  herein  alleged.  That  the  pur- 
pose of  plaintiff  in  so  going  from  said  car  or  caboose  was  two-fold, 
that  is,  to  first  attend  to  the  then  pressing  call  of  nature,  and  secondly 
to  look  after  the  said  stock  so  in  his  charge,  if  time  yet  remained  be- 
fore the  starting  of  said  train. 

"That  the  conductor  and  other  employes  and  servants  of  defendant 
in  charge  of  and  operating  said  train  and  controlling  same  then  and 
there  knew,  or  in  the  exercise  of  ordinary  care  could  have  and  would 
have  known  that  this  plaintiff  and  other  persons  in  said  caboose  were 
liable  to  undertake  to  alight  therefrom  while  so  stopped;  that  they 
could  not  see  or  know  the  danger  of  so  alighting  and  that  unless  warned 
of  such  danger  they  would  probably  undertake  to  alight  and  receive 
injuries,  as  plaintiff  did  receive,  but,  notwithsanding  this,  they  negli- 
gently stopped  said  train  with  the  caboose  on  said  bridge  and  negligently 
failed  to  in  any  manner  warn  plaintiff  of  the  danger,  and  plaintiff 
did  not,  and  in  the  exercise  of  ordinary  and  proper  care  could  not  and 
did  not,  discover  such  danger,  and  in  so  attempting  to  alight,  plaintiff 
was  in  the  exercise  of  due  care. 

"That  as  the  said  caboose  then  stood,  the  steps  at  the  side  exit,  where 
this  plaintiff  and  other  passengers  were  accustomed  to  enter  and  leave 
same,  stood  out  over  the  track  under  same,  so  that  one  in  stepping  from 
said  steps  would,  instead  of  stepping  upon  the  ground  or  track,  step  or  fall 
into  the  river  below;  and  this  plaintiff  did  then  and  there,  under  the 
circumstances,  and  for  the  purposes  hereinbefore  alleged,  undertake 
to  leave  said  caboose  at  said  side  door,  and  he  fell  into  said  river  below, 
and  in  so  doing  received  great,  painful  and  permanent  injuries  as  herein 
alleged. 
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"Thirteenth. — That  in  so  falling  and  striking  against  the  physical 
objects  encountered,  plaintiff's  left  shoulder  was  greatly  bruised  and 
strained  and  made  stiff  and  sore,  and  same  yet  is  as  result  thereof 
and  will  always  be  stiff,  and  by  reason  thereof  the  use  thereof  and  of 
the  arm  is  interfered  with  and  lessened;  that  in  his  left  side  one  rib 
was  broken  and  two  others  injured  and  fractured ;  that  his  neck,  shoul- 
ders, back  and  arms  were  bruised  and  made  sore;  that  he  became  wet 
from  falling  in  the  water,  and  the  weather  being  then  very  cold,  he  suffer- 
ed very  much  from  cold,  and  took  a  severe  cold  in  his  head  and  lungs 
and  throat;  that  he  became  sick  and  sore  as  a  result  of  said  injuries, 
and  suffered  great  physical  and  mental  pain  and  will  hereafter  suffer 
such  pain;  and  by  reason  of  such  injuries,  his  capacity  to  labor  has 
been  lessened  and  permanently  impaired.  That  plaintiff  was  then  34 
years  old,  and  by  occupation  a  butcher  and  stockman,  and  by  reason 
of  such  injuries  he  was  wholly  incapacitated  for  labor  for  one  month, 
and  lost  one  month's  time,  and  that  such  time  was  reasonably  worth 
$100;  and  in  and  by  reason  of  said  injuries  so  received,  plaintiff  was 
and  is  damaged  in  the  just  and  full  sum  of  seven  thousand  and  five 
hundred  dollars. 

"Fourteenth. — That  defendant,  its  servants,  agents  and  employes  in 
charge  of  said  train  were  guilty  of  negligence  (1)  in  their  failure  to 
provide  proper  closets  upon  said  caboose;  (2)  in  stopping  said  caboose 
immediately  over  said  river  in  a  place  of  danger  and  (3)  in  failing  to  no- 
tify or  warn  plaintiff  that  said  caboose  was  so  situated,  and  in  per- 
mitting him  to  go  from  said  caboose  without  such  notice  or  warning. 

"And  such  acts  and  omissions  of  negligence  and  each  of  them  were 
the  direct  and  proximate  cause  of  the  injuries  so  received  by  plaintiff.*' 

Defendant  in  error  interposed  a  general  demurrer  to  said  petition 
in  the  court  below  which  was  sustained  and  the  case  dismissed.  Plaintiff 
in  error  contends  that  the  action  of  the  court  below  in  sustaining  said  gen- 
eral demurrer  and  dismissing  the  case,  constitutes  reversible  error. 

We  are  of  opinion  that  the  court  erred  in  its  action  complained  of. 
The  petition  of  plaintiff  in  error  alleges  two  states  of  facts,  each  of 
which  raises  an  issue  of  negligence  to  be  passed  upon  as  questions  of 
fact  by  the  court  or  the  jury  trying  the  case;  one  of  these  relates 
to  the  duty  of  the  defendant  in  error  to  anticipate  that  plaintiff 
in  error  would,  under  his  contract,  alight  from  the  train  at  stops  for 
the  purpose  of  looking  after  and  attending  to  his  cattle;  and  the 
other  relates  to  its  duty  in  view  of  the  fact  that  no  accommodations  were 
provided  on  the  train  for  passengers  for  attending  to  calls  of  nature, 
to  anticipate  that  plaintiff  in  error  would  alight  at  stops  for  the  purpose 
of  attending  to  calls  of  nature.  The  petition  alleges  facts  from  which 
the  jury,  or  the  court  passing  upon  the  same  without  a  jury,  might 
find  that  the  failure  of  the  conductor  of  the  train,  or  other  employes 
of  defendant  in  error  present  at  the  time,  to  warn  the  plaintiff  in  error 
of  the  danger  in  leaving  the  car  at  the  time  he  left  it,  constituted  negli- 
gence. If  the  conductor  or  other  employes  of  defendant  in  error,  know- 
ing that  the  car  was  on  a  bridge  over  the  river  where  it  would  be  dan- 
gerous for  anyone  to  go  out  of  the  car,  and  knowing  that  it  was  the  duty 
of  the  plaintiff  in  error  to  get  off  the  car  at  stops  to  look  after  and 
attend  to  his  cattle,  or  knowing  that  he  might  get  off  to  attend  to  a 
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call  of  nature^  saw  him  proceed  to  go  out  of  the  car  and  failed  to  warn 
him  of  the  danger  he  would  encounter,  in  our  opinion  such  failure  might 
constitute  negligence.  It  would  be  a  question  for  the  jury,  or  the  court 
passing  on  the  facts  without  a  jury,  to  determine  whether  or  not,  in 
view  of  the  surrounding  and  attending  circumstances,  the  defendant 
in  error,  in  failing  to  give  such  warning,  exercised  the  degree  of  care 
and  prudence  imposed  upon  it  by  the  law.  (Missouri  Pac.  Ry.  v.  Ivy, 
71  Texas,  409 ;  International  &  G.  N.  Ry.  Co.  v.  Downing,  16  Texas  Civ. 
App.,  643,  41  S.  W.  Rep.,  190;  Receivers  v.  Armstrong,  4  Texas  Civ. 
App.,  146;  International  &  G.  N.  Ry.  Co.  v.  Irvine,  64  Texas,  529; 
Indianapolis  &  St.  L.  Ry.  Co.  v.  Horst,  93  U.  S.,  291 ;  Taber  v.  Dela- 
ware, L.  &  W.  Ry.  Co.,  71  N.  Y.,  493.) 

In  our  opinior  the  petition  of  plaintiif  in  error  stated  a  cause  of 
action  against  the  defendant  in  error,  and  the  court  below  erred  in 
sustaining  the  general  demurrer  of  defendant  in  error  and  dismissing 
the  case.  And. therefore,  said  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


S.  E.  Davis  v.  Louisa  Hughes  bt  al. 

Decided  March  15,  1905. 

1. — Trespass  to  Try  Title— Pleading— Withdrawing  Special  Plea. 

A  ruling  that  defendant,  in  trespass  to  try  title,  waived  his  plea  of  not 
guilty  by  a  plea  that  he  was  an  innocent  purchaser,  was  not  detrimental  to  de- 
fendant where  he  withdrew  his  plea  of  innocent  purchaser  and  was  allowed  to 
prove  all  he  desired  to  prove  on  that  subject  under  his  plea  of  not  guilty. 

8. — Trustee's  Bale— Substitute  Tmstee— Request  to  Sell— Innocent  Purchaser. 
Under  a  deed  of  trust  appointing  a  trustee  and  alternate  trustee,  and  pro- 
viding that  in  case  these  should  die,  or  from  some  other  cause  should  fail  to 
act,  then  the  legal  holder  of  the  notes,  to  secure  which  the  deed  of  trust  was 
given,  should  have  the  right  to  appoint  a  substitute  trustee,  with  power  to  sell, 
the  appointment  of  such  substitute  trustee,  and  sale  by  him,  without  any  request 
being  made  of  the  principal  or  alternate  trustee,  was  void;  and  the  plea  of 
innocent  purchaser  was  no  defense  to  an  action  by  the  owner  to  set  aside  the 


S. — Same — ^Alternate  Trustee.' 

The  right  of  an  alternate  trustee  to  make  sale  being  conditioned  on  the  re- 
fusal or  inability  of  the  principal  trustee,  a  demand  on  such  substitute  to  make 
the  sale  where  there  had  been  no  refusal  by  the  principal  trustee  was  not  wai^ 
ranted  by  the  power,  and  his  refusal  to  act  did  not  authorize  the  appointment 
of  a  sutetitute  trustee. 

Appeal  from  the  District  Court  of  Victoria.  Tried  below  before  Hon. 
James  C.  Wilson. 

W.  F.  Hays,  for  appellant,  on  the  question  of  the  validity  of  the  ap- 
pointment and  action  of  the  substitute  trustee,  cited  Fuller  v.  O'Neill, 
67  Texas,  360;  Shelton  v.  Wade,  14  Texas,  52;  Jones  v.  McMahan,  30 
Texas,  734;  Insurance  Co.  v.  Levy,  12  Texas  Civ.  App.,  45  (33  S.  W., 
992) ;  Luter  v.  Hunter,  30  Texas,  696. 
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Dupree  &  Pool,  for  appellees. — The  appointment  of  the  substitute 
trustee  was  unauthorized  and  the  sale  by  him  void.  Bemis  v.  Williams, 
74  S.  W.  Rep.,  332;  Ward  v.  Forester,  80  S.  W.  Rep.,  127;  Bracken  v. 
Bounds,  71  S.  W.  Rep.,  547. 

FLY,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try  title 
to  lot  2  in  block  16  of  Linn's  survey,  north  of  and  adjoining  the  town  of 
Victoria,  instituted  by  appellees,  Louisa  Hughes  for  herself,  and  as  next 
friend  of  her  minor  child,  Elizabeth  Johnson,  against  H.  C.  Adler  and 
appellant.  Adler^  who  was  a  tenant  of  Davis,  disclaimed  any  interest 
in  the  land.  Appellant  answered  by  plea  of  not  guilty  and  that  he  was 
an  innocent  purchaser,  in  good  faith  and  without  notice,  of  the  land  in 
controversy.  The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  for  appellees. 

The  facts  are  that  the  land  was  sold  to  Louisa  Hughes,  then  John- 
son, and  her  husband  Jack  Johnson,  in  March  1886,  and  they  made  it 
their  homestead  until  his  death  which  occurred  in  1892.  Louisa  Hughes 
then  married  Ben  Hughes  and  lived  on  the  land  until  she  went  to 
Houston  about  1901.  Upon  the  death  of  her  mother  in  March,  1902, 
she  gave  Frierson,  an  undertaker,  two  promissory  notes  and  a  deed 
of  trust  on  the  land  to  secure  the  expenses  of  a  funeral.  F.  W.  Gross 
was  appointed  principal  trustee,  and  Theo.  Baughman  alternate  trustee. 
Without  requesting  Gross  to  sell  the  premises,  Frierson  appointed  W- 
W.  Hays  substitute  trustee  and  he  sold  the  land  on  February  3,  1903, 
at  the  court  house  door  in  the  town  and  county  of  Victoria.  Appellant 
was  the  purchaser.  The  other  facts,  necessary  to  a  full  comprehension 
of  the  case,  appear  in  other  parts  of  this  opinion. 

The  first  assignment  of  error  complains  of  a  ruling  of  the  court  to 
the  effect  that  appellant  waived  his  plea  of  not  guilty  by  a  plea  that 
he  was  an  innocent  purchaser  for  value  of  the  premises  in  controversy. 
The  action  of  the  court  could  not  have  been  detrimentel  to  appellant 
for  the  reason  that  he  withdrew  his  plea  of  innocent  purchaser  and  was 
allowed  to  prove  all  that  he  desired  to  prove  on  that  subject  under 
his  plea  of  not  guilty.  The  issue  as  to  whether  he  was  an  innocent 
purchaser  was  submitted  to  the  jury. 

The  second  assignment  presents  error  in  the  trial  court  in  refusing  to 
allow  proof  of  abandonment  of  the  homestead  by  appellee  Louisa  Hughes, 
but  there  is  nothing  in  the  record  that  tends  to  show  that  any  such 
ruling  was  made.  From  the  fact  that  appellant  was  allowed  to  prove 
all  he  desired  as  to  such  abandonment  it  follows  that  no  such  ruling 
was  made. 

The  questions  as  to  whether  the  land  in  controversy  was  the  separate 
estate  of  Louisa  Hughes  or  the  community  property  of  herself  and  her 
deceased  husband,  Jack  Hughes,  or  was  or  was  not  a  homestead  when 
the  deed  of  trust  was  executed,  were  eliminated  from  the  case,  by  the 
charge  of  the  court,  and  proof  of  facts  tending  to  show  that  Jack  John- 
son had  never  claimed  the  land  but  had  sworn  that  it  was  his  wife's 
property,  and  that  Jack  Johnson  had  no  child,  could  not  have  had  any 
bearing  upon  the  case.  Appellant  claimed  the  land  through  a  deed 
executed  by  Hays,  a  substitute  trustee,  and  the  court  very  properly  in- 
structed the  jury  that  unless  the  original  tiwte^  Ixad;  according  to  the 


1905,]  Davis  v.  Hughes.  475 

terms  of  the  deed  of  trust,  been  requested  by  the  cestui  que  trust  to 
sell  the  land  and  had  refused  so  to  do,  that  the  beneficiary  in  the  deed 
of  trust  had  no  authority  to  appoint  a  substitute  trustee  and  a  sale  by 
the  latter  was  null  and  void.  This  was  the  only  pertinent  issue  raised 
by  the  evidence. 

The  court  instructed  the  jury  that  appellees  should  recover  unless 
it  appeared  from  the  evidence  that  the  substitute  trustee  had  the  author- 
ity to  sell  the  land  and  that  the  proper  legal  notice  of  the  sale  was 
given.  If  the  jury  found  there  was  no  legal  sale  of  the  land  by  Hays, 
it  is  clear  that  appellant  would  have  no  title.  It  is  equally  clear  in 
that  event  that  the  defense  of  innocent  purchaser  could  have  no  standing 
in  the  case. 

The  evidence  in  this  case  shows  that  it  was  provided  in  the  deed  of 
trust  that  "in  case  of  the  death,  inability,  refusal  or  failure  from  any 
cause,  the  said  trustee  shall  fail  or  be  unable  to  act,  then  Theo.  Baugh- 
man,  of  Victoria,  county  of  Victoria,  in  the  State  of  Texas,  is  hereby 
constituted  and  appointed  alternate  trustee,  who  shall  thereupon  hold, 
possess  and  execute  all  the  titles,  rights,  powers  and  duties  conferred 
on  said  trustee."  It  was  also  provided:  "And  in  the  event  the  said 
trustee  and  alternate  trustee  should  die,  or  from  any  cause  shall  fail  or 
be  unable  to  act  in  carrying  out  the  provisions  of  this  deed,  then  the 
legal'  holder  of  said  notes  shall,  without  other  formality  than  an  ap- 
pointment and  designation  in  writing,  name,  constitute  and  appoint 
a  successor  and  substitute  who  shall  thereupon  hold,  possess  and  execute 
all  the  title,  rights,  powers  and  duties  herein  conferred  on  said  trustee 
named  and  whose  conveyance  to  the  purchaser  shall  be  equally  valid 
and  effective."  It  is  also  provided  in  the  deed  of  trust  that  in  case  of 
default  in  payment  of  the  notes,  F.  W.  Gross,  trustee,  or  his  successor 
for  which  provision  was  made  as  above  indicated,  "at  the  request  of  said 
J.  M.  Frierson  or  the  legal  holder  of  said  notes,"  shall  sell  the  premises 
to  the  highest  bidder  for  cash  "on  the  first  Tuesday  of  some  month  be- 
tween the  hours  of  ten  o'clock  a.  m.  and  four  o'clock  p.  m.  at  public 
auction,  first  giving  at  least  twenty-one  days'  notice  of  the  time,  place 
and  terms  of  sale,  by  publishing  a  notice  thereof  for  throe  successive 
weeks,  prior  to  the  day  of  sale,  in  some  newspaper  published  in  Victoria 
County  and  also  by  posting  at  three  public  places  in  said  county,  one 
of  which  shall  be  the  courthouse  door  of  said  county,  for  not  less  than 
twenty  days  next  prior  to  the  day  of  the  sale,  notices  of  the  time,  place  and 
terms  of  sale,"  etc.  No  request  was  made  to  the  trustee,  F.  W.  Gross, 
and  he  did  not  fail  or  refuse  to  act  as  trustee.  Neither  was  request 
made  by  Frierson  of  Theo.  Baughman  to  act,  in  writing  or  otherwise, 
although  Baughman  swore  that  Mason,  who  prepared  the  deed  of  trust 
for  Frierson,  verbally  requested  him  to  sell  the  land  and  that  he  re- 
fused. The  first  notice  was  published  about  twenty-four  days  before 
the  sale  but  it  gave  an  imperfect  description  of  the  land.  The  land 
was  sold  by  a  substitute  trustee  W.  F.  Hays,  who  was  appointed  by 
Frierson. 

It  is  an  elementary  rule  that  the  power  of  sale  conferred  upon  trus- 
tees must  be  strictly  followed,  or  no  title  will  pass  by  their  deeds. 
The  trustee  named  in  the  deed  of  trust,  represents  both  parties  to  the 
instrument,  and  has  no  powers  except  those  named  in  the  instrument. 
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Where  it  is  provided  in  a  deed  of  trust  that  a  beneficiary  may  substitute 
another  trustee,  in  case  the  trustee  named  in  the  deed  fails  or  re- 
fuses to  execute  it,  a  sale  made  by  a  substituted  trustee,  where  the 
original  trustee  has  never  been  asked  to  make  the  sale,  is  invalid, 
since  the  trustee  could  not  be  said  to  fail  to  act  until  he  had  been 
requested  so  to  do  and  had  not  done  so.  Chestnutt  v.  Oann,  76  Texas, 
150;  Bracken  v.  Bounds,  96  Texas,  200;  Vaughan  v.  Bailey,  11  Texas 
Civ.  App.,  34 ;  Bemis  v.  Williams,  32  Texas  Civ.  App.,  393,  74  S.  W. 
Rep.,  332;  Ward  v.  Forester  (Texas  Civ.  App.),  80  S.  W.  Rep.,  127. 

The  questions  involved  in  this  case  were  discussed,  by  this  court,  in  the 
case  of  Bemis  v.  Williams  above  cited,  and  it  was  said:  **The  trustee 
in  a  deed  of  trust  is  the  agent  of  both  parties,  appointed  by  and  with 
their  consent^  and  there  can  be  no  substitution  of  a  trustee  except 
through  the  consent  of  the  parties  in  some  way  expressed.  It  is  often 
the  case,  as  in  this,  that  the  maker  of  the  deed  vests  the  power  of  sub- 
stitution in  the  beneficiary  under  certain  express  conditions.  For  the 
proper  exercise  of  the  power  of  substitution,  the  conditions  must  clearly 
and  unequivocally  arise.  In  this  case  the  exercise  of  the  power  of 
substitution  was  granted  in  case  the  trustee  failed  or  refused  to  act^ 
or  should  become  disqualified  from  acting.  Without  the  happening 
of  one  of  these  contingencies,  the  power  of  substitution  did  not  exist 
and  an  attempt  to  exercise  it  was  without  authority,  and  the  acts  of  a 
substitute  so  appointed  were  null  and  void.'' 

In  this  case  the  power  of  the  alternate  trustee  did  not  arise  until 
the  principal  trustee  had  failed  or  refused  or  become  disqualified  to  act, 
when  requested  by  the  beneficiary  to  act.  The  right  to  appoint  the 
substitute  did  not  arise  until  both  the  principal  and  alternate  trustees 
had  failed  or  refused  to  act,  or  had  become  disqualified  from  acting. 
The  proof  was  positive  and  uncontroverted,  that  the  principal  trustee 
was  never  requested  to  sell  the  land  and  consequently  did  not  refuse 
to  act.    He  stated  that  he  did  not  act  because  not  requested  so  to  do. 

Under  the  facts  of  this  case  the  trial  court  would  have  been  justified 
in  instructing  a  verdict  for  appellees.  It  follows  that  any  errors  in  the 
charge  would  be  immaterial  and  no  cause  for  reversal. 

The  judgment  is  aflBrmed. 

Affirmed. 


Branch  T.  Masterson  v.  F.  W.  Heitmann  &  Co. 

Decided  March  16,  1005. 

1.— Parties— SUent  Partner. 

In  an  action  by  partners  to  recover  a  firm  debt,  it  is  not  necessary  that  a 
silent  partner  should  be  joined  as  plaintiff,  since  he  is  concluded  by  the  judgment. 

«.—AdmlMioni— Pleadings— Evidenoc. 

Where  the  plaintiff  put  the  defendant's  pleadings  in  evidence  as  admissions. 
It  was  for  the  jury  to  pass  upon  the  issues  of  which  they  were  evidence  in  the 
light  of  everything  stated  in  the  pleadings,  in  connection  with  all  the  other  evi- 
i"wl?*u*^"^^  *>y  tl»«  parties,  and  a  requested  charge  instructing  that  the 
plaintiff  had,  by  putting  the  pleadings  in  evidence,  thereby  made  them  his  own 
evidence,  and  tendered  all  the  facts  therein  sUted  as  true,  was  properly  refused. 
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8. — ^Promissory  Note — ^^ailure  of  Consideration — Bnrden  of  Ptoof. 

In  an  action  brought  in  part  on  a  promissory  note,  the  burden  of  proving 
a  failure  of  the  consideration  of  the  note  was  on  the  defendant  pleading  such 
failure  under  oath. 

4. — Bale  of  Xachinery — Seller's  Breach  of  Contract — ^Damages. 

Upon  an  issue  as  to  damages  resulting  to  defendant  from  plaintifTs  failure 
to  properly  furnish  and  install  a  pump,  as  contracted,  the  court  properly 
charged  that,  if  plaintiffs  failed  to  perform  their  part  of  the  contract  in  respect 
to  the  pump,  either  as  to  workmanship  or  material  furnished,  defendant  was 
entitled  to  recover  as  damages  such  sums  expended  by  him  as  were  necessary  to 
conform  the  pump  to  what  it  was  to  be  under  the  contract. 

5, — Same — ^Item  not  Ordered,  but  Accepted. 

Plaintiffs'  right  to  recover  for  an  article  furnished  by  them  in  connection 
with  the  pump,  but  not  included  in  the  contract,  could  not  .be  defeated  by  the 
fact  that  defendant  had  not  ordered  the  article,  where  he  received  and  appro- 
priated it,  and  it  was  of  the  value  charged. 

6. — Assignment  of  Error. 

An  assignment  of  error  complaining  of  several  separate  rulings  of  the  court 
relating  to  distinct  questions  is  not  entitled  to  consideration. 

7. — Verdict — Names — Certainty. 

Where,  in  an  action  by  H.  A  Ck).,  a  verdict  was  rendered  in  favor  of  the 
''plaintiff  H.,"  this  was  sufficient  to  sustain  a  judgment  for  the  plaintiffs,  such 
verdict  being 'evidently,  when  construed  in  the  light  of  the  entire  record,  a  ver- 
dict for  the  plaintiffs^ 

8. — Costs — ^Keconventlon. 

Although  defendant,  on  his  plea  in  reconvention,  recovered  an  amount  which 
was  set  off  pro  tanto  against  plaintiffs'  claim,  yet,  as  plaintiffs  recovered  for  a 
balance  over,  they  were  entitled  to  judgment  for  all  costs  of  suit.  Rev.  Stats., 
arts.  753,  1439. 

9. — Judgment — Computing  Interest — Offsets. 

Where  plaintiffs  recovered  for  machinery  sold,  and  defendant  was  allowed 
a  sum  as  damages  for  breach  of  the  contract  of  sale,  interest  should  have  been 
computed  on  the  amount  found  for  plaintiff  up  to  the  time  the  amount  allowed 
defendant  became  due,  then  this  latter  amount  should  have  been  deducted  and 
interest  computed  for  plaintiffs  on  the  balance,  and  the  judgment  is  reformed  on 
appeal  accordingly. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  B.  Ashe. 

J,  C,  Hutcheson  and  Masterson  <&  Masterson,  for  appellant. — 1.  Two 
of  these  parties  can  not  recover  on  a  claim  due  to  a  partnership  com- 
posed of  three  partners;  all  partners  must  join  as  plaintiffs  in  order 
to  recover  on  a  claim  due  the  partnership.  Hines  v.  Dean,  1  Wliite 
&  Wilson,  p.  379;  Baker  v.  Abbott,  21  S.  W.  Bep.,  72;  Kebbs  v.  Provine, 
14  S.  W.  Rep.,  850;  Frank  v.  Tatum,  25  S.  W.  Rep.,  409;  Kingland 
&  Douglas  Mfg.  Co.  v.  Mitchell  &  Scruggs,  36  S.  W.  Rep.,  758;  Hough- 
ton V.  Puryear,  30  S.  W.  Rep.,  583 ;  Glascock  v.  Price,  47  S.  W.  Rep., 
965;  Middiebrook  v.  Zapp,  10  S.  W.  Rep.,  733;  Riverside  Lumber  Co. 
V.  Lee,  27  S.  W.  Rep.,  161. 

2.  Plaintiffs  having  read  in  evidence  defendant's  answer  and  plea 
in  reconvention,  they  admit  and  vouch  for  the  truth  of  the  facts  stated 
therein  in  the  same  measure  as  they  would  for  any  other  written  docu- 


478  Texas  Civil  Appeals  Repohts,  Vol.  38.  [March, 

ment  offered  in  evidence.     Cotton  v.  Jones,  37  Texas,  35;  Cook  v. 
Hughes,  37  Texas,  345;  Coles  v.  Perry,  7  Texas,  143. 

3.  The  court  charged,  and  it  is  the  law,  that  as  to  the  matter  in- 
volved in  the  plea  in  reconvention  defendant  was  plaintiif — and  having 
recovered  $850  on  his  plea  in  reconvention,  if  the  balance  of  the  judg- 
ment stands,  plaintiffs  should  have  recovered  all  costs  incurred  by  them 
in  establishing  their  claim,  and  defendant  should  have  recovered  on  his 
plea  in  reconvention  all  costs  incurred  in  establishing  the  plea  in  recon- 
vention. Kev.  Stats.,  arts.  753,  1439;  Wheatly  v.  Griffin,  60  Texas, 
209;  Havs  v.  Tilson,  45  S.  W.  Rep.,  479;  Morrow  v.  Terrell,  50  S.  W. 
Rep.,  734. 

Ewing  &  Ring,  for  appellees. — 1.  That  one  participating  in  profits 
as  compensation  for  services,  is  not  a  partner,  see  Buzzard  v.  First  Na- 
tional Bank,  67  Texas,  89 ;  Missouri  Pac.  Ry.  v.  Johnson,  7  S.  W.  Rep., 
838;  Brown  v.  Watson,  72  Texas,  210;  First  Nat.  Bank  v.  Pennington, 
75  Texas,  274;  Heidenheimer  v.  Walthew,  2  Texas  Civ.  App.,  504; 
Railwav  v.  Smissen,  73  S.  W.  Rep.,  42;  Cherry  v.  Owsley,  10  S.  W. 
Rep.,  519. 

That  persons  occupying  the  relationship  similar  to  that  of  dormant 
partners  are  not  necessary  parties,  see  15  Ency.  PI.  &  Pr.,  p.  856,  and 
cases  cited;  Speake  v.  Prewitt,  6  Texas,  252;  Boehm  v.  Calisch,  3  S. 
W.  Rep.,  293;  Keesey  v.  Old  (Texas  Civ.  App.),  21  S.  W.  Rep.,  693. 

That  parties  holding  legal  title  in  contract  are  the  only  necessary 
parties  plaintiff  in  respect  to  same,  see  Cleveland  v.  Heidenheimer,  92 
Texas,  112;  Tinsley  v.  Dowell,  87  Texas,  28. 

2.  There  is  no  ambiguity  in  the  verdict,  in  the  light  of  the  whole 
record,  and  it  is  sustained  by  the  pleadings.  Tom  v.  Savers,  64  Texas, 
339;  Shannon  v.  Jones,  76  Texas,  141;  Reed  v.  Phillips,  33  S.  W. 
Rep.,  986;  Railway  v.  Jamison,  34  S.  W.  Rep.,  674. 

3.  The  court  properly  adjudged  the  costs  against  the  defendant. 
Rev.  Stats.,  arts.  753,  1425,  1438,  1029;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hume,  30  S.  W.  Rep.,  863. 

NETLL,  Associate  Justice. — ^This  is  the  second  appeal  in  this  case 
from  a  judgment  in  favor  of  appellees.  As  the  opinion  on  the  first 
appeal,  which  is  reported  in  77  S.  W.  Rep.,  983,  states  the  pleadings 
of  the  respective  parties  and  the  nature  of  the  case,  they  need  not  be 
fully  stated  here. 

It  is  sufiRcient  to  state  that  appellees  sued  appellant  to  recover  on 
three  separate  demands:  (1)  For  $146,  balance  claimed  to  be  due 
under  a  contract  of  sale  of  April  3,  1901,  of  an  irrigating  pumping 
outfit  erected  on  appellant's  plantation  in  Brazoria  County,  near  Sandy 
Point.  (2)  $550,  balance  of  purchase  price  under  contract  of  sale  of 
April  6,  1901,  of  an  irrigation  pumping  plant,  erected  on  appellant's 
plantation  in  Bexar  County  near  Lacoste  on  the  Medina  River.  (3) 
$1,205.63,  claimed  to  be  due  on  an  open  account  with  interest  thereon  at 
6  percent  per  annum  from  the  1st  of  January,  1902. 

The  defendant  answered  admitting  the  contracts  between  him  and 
appellees  upon  which  the  two  first  demands  arose,  and  that  the  amounts 
claimed  thereon  were  due,  subject  to  his  counterclaim  against  appellees 
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for  a  breach  of  the  contract  upon  which  the  second  claim  is  predicated. 
He  also  admitted  that  he  owed  the  amount  claimed  on  the  open  account, 
except  certain  items  amounting  in  the  aggregate  to  $342.76.  This 
admission  was  also  made  subject  to  his  counterclaim  or  plea  in  recon- 
vention. He  plead  in  reconvention  $15,000  damages  for  loss  of  crop 
on  his  Medina  plantation,  alleged  to  have  been  proximately  caused  by 
plaintiflfs'  failure  to  install  the  pump  as  they  obligated  themselves  to  do 
by  their  contract  of  April  6,  1901,  by  reason  of  which  failure  the  crop 
growing  on  the  plantation  could  not  be  irrigated. 

The  case  was  tried  before  a  jury  who  found  a  verdict  in  favor  of 
plaintiffs  for  the  entire  amounts  of  the  two  demands  first  stated,  with 
interest,  and  also  in  their  favor  on  the  third  demand  for  $1,205.63,  with 
interest,  with  a  foreclosure  of  their  lien  on  the  pump  on  the  Medina 
plantation ;  and  in  favor  of  defendant  on  his  plea  of  reconvention  $800, 
damage  to  the  crop,  and  $50  incurred  for  extra  labor  in  completion 
of  the  pump.  The  total  amount,  principal  and  interest,  found  for  plain- 
tiffs being  $2,226.02,  the  entire  amount  for  defendant,  $850,  which  being 
deducted  from  the  amount  found  for  plaintiffs  left  $1,376.02  in  their 
favor,  for  which  sum  judgment  was  rendered  against  the  defendant. 

Conclusions  of  Fact. — ^There  seems  to  be  no  controversy  between  the 
parties  in  regard  to  the  demand  of  $146,  claimed  by  plaintiffs  as  the 
balance  of  the  purchase  money  due  on  the  Sandy  Point  irrigation  plant. 
Therefore  the  verdict  for  that  amount  with  interest  may  be  regarded 
as  established  by  defendant's  admission,  as  well  as  by  the  evidence. 
The  principal  controversy  between  the  parties  grows  out  of  the  contract 
of  April  6,  1901,  in  regard  to  the  installment  of  the  pump  on  the  Medina 
plantation;  and  the  amount  of  damages  sustained  by  defendant  by 
reason  of  plaintiffs*  failure  to  comply  with  their  contract.  As  there 
is  a  difference  between  the  parties  in  regard  to  the  interpretation  of 
this  contract  and  the  obligation  of  the  several  parties  created  thereby, 
it  will  be  necessary  to  state  from  the  record  the  facts  leading  up  to  its 
execution,  as  well  as  the  terms  in  which  the  contract  was  expressed  by 
the  parties. 

The  appellant  being  the  owner  of  a  farm  on  the  Medina  near  Lacoste 
in  Bexar  County,  which  he  desired  to  prepare  for  irrigation,  procured 
an  engineer  to  make  a  topographical  survey  thereof  and  prepare  plans 
for  an  irrigation  plant.  When  the  survey  was  made  and  plans  com- 
pleted, appellant,  with  a  draft  thereof,  went  to  appellees,  who  were  en- 
gaged in  selling  and  installing  pumps  and  machinery  for  irrigation,  and 
requested  them  to  give  him  an  estimate  of  the  cost  of  installing  a  pump 
of  sufficient  capacity  to  furnish  the  water  necessary  to  irrigate  the  farm 
in  accordance  with  the  plans  of  the  engineer.  At  the  time  he  explained 
to  appellees  that  unless  the  pump  could  be  installed  and  put  in  operation 
by  the  1st  of  May,  1901,  he  did  not  desire  to  purchase  the  same.  Ap- 
pellees would  not  enter  into  a  contract  to  furnish  such  pump  by  the 
Ist  of  May,  until  they  ascertained  from  the  factory  that  such  a  pump 
could  be  procured  at  once.  Then  they  agreed  to  furnish  the  same  and 
have  it  installed  and  in  operation  by  May  1,  1901.  The  price  agreed 
upon  for  the  pump  and  necessary  fittings  and  the  cost  of  installing  the 
same  was  $1,000.    When  the  agreement  was  made  appellant  explained 
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to  the  agent  of  appellees  with  whom  the  contract  was  made,  that  he  in- 
tended to  use  the  boiler  which  he  had  on  the  farm  to  supply  the  power 
for  running  the  pump,  and  represented  that  he  had  on  the  farm  the 
necessary  pipes  to  convey  the  steam  from  the  boiler  to  the  pump  and 
that  he  would  have  the  hauling  done,  furnish  the  unskilled  labor  neces- 
sary for  work  of  installing  the  pump  and  furnish  the  material  for  the 
foundation.  The  things  which  appellant  thus  promised  to  furnish  and 
do  were  not  included  in  the  estimate  of  the  cost  of  the  pumping  plant. 
Appellant  then  lived  and  now  lives  in  the  city  of  Galveston,  and 
appellees'  place  of  business  was  and  is  in  the  city  of  Houston,  Texas.  On 
the  day  after  the  agreement  was  made,  appellees  telephoned  appellant 
at  Galveston  asking  permission  to  substitute  for  the  pump  contracted 
for,  one  that  would  cost  $100  more.  In  response  to  the  request,  appel- 
lant met  appellees'  agent  in  Houston,  and  after  conferring  with  him 
about  the  matter  agreed  to  the  substitution.  Some  days  after  this, 
appellees'  agent  requested  appellant  to  sign  a  written  order  for  the  ma- 
chinery. This  order,  so  far  as  it  bears  upon  the  issues  in  this  case, 
is  as  follows :  "April  6,  1901,  F.  W.  Heitmann  &  Co.,  Houston,  Texas. 
You  will  please  order  for  the  undersigned,  ship  to  Lacoste  on  or  about 
April  10,  1901,  one  8x12x12x10  Worthington  compound  duplex 
pump,  with  60  feet  of  suction  and  discharge  pipe  and  the  necessary  fit- 
tings; you  to  furnish  a  man  to  superintend  erection  and  setting  of 
pump,  I  to  furnish  all  foundations  and  common  labor  and  necessary 
pipe  to  make  steam  connection  which  is  to  be  connected  by  you.  Pump 
guaranteed  to  have  a  capacity  of  1,200  gallons  per  minute  against  a 
73-foot  head  with  a  60  H.  P.  boiler;  pump  to  be  erected  bv  May  1, 

Cash  with  order  $550.00 

Note  due  Nov.  1,  1901   550.00 

(Signed)  Branch  T.  Masterson." 

The  pump  was  not  put  up  and  started  to  work  until  June  30,  and  it 
was  then  incomplete  from  the  lack  of  sufficient  discharge  pipe. 

Each  party  lays  the  blame  for  delay  upon  the  other.  As  to  who  was 
responsible  for  it  largely  depends  upon  the  construction  of  the  contract 
between  them  of  April  6,  1901.  The  trial  court  held,  and  so  instructed 
the  jury,  that  the  "contract  is  ambiguous  or  uncertain  in  the  following 
particulars:  (1)  As  to  whether  the  anchor  bolts  were  or  were  not  a 
part  of  the  property  designated  in  the  contract  to  be  furnished  by  plain- 
tiffs. (2)  As  to  whether  plaintiffs  were  or  were  not,  in  performing 
their  obligation  to  make  the  steam  connections,  to  supply,  not  only  the 
work,  but  the  materials  necessary  therefor,  such  as  elbows,  valves,  etc. 
(3)  As  to  whether  the  expression  in  the  contract,  *you  to  furnish  a 
man  to  superintend  erection  and  setting  of  pump,  I  to  furnish  all  foun- 
dations and  common  labor,'  was  mutually  intended  by  the  parties  to 
mean  that  plaintiffs  should  furnish  a  man  to  superintend  the  founda- 
tion in  respect  to  location,  character  of  material,  plans  and  construction 
thereof,  as  part  of  the  erection  and  setting  of  the  pump  after  all  foun- 
dations were  furnished  by  defendant,  without  being  located  or  the  ma- 
terial designated  by  the  plaintiff." 

In  determining  these  questions  the  jury  was  required  by  the  charge 
to  consider  all  the  evidence  in  respect  to  them,  including  the  preliminary 
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negotiations  and  the  practical  construction  of  the  language  concurred  in 
by  the  parties  in  their  course  of  dealing  under  the  contract,  if  there 
were  such  practical  construction,  and  to  give  the  evidence  such  weight 
as  the  jury  deemed  it  entitled  to. 

The  evidence  relating  to  the  "practical  construction'*  given  by  the 
parties  to  the  contract  is  recited  in  the  prior  opinion  of  the  Court  of 
Civil  Appeals  and  need  not  be  repeated  here ;  but  we  will  say  that  the 
submission  of  the  issues  in  regard  to  the  construction  of  the  contract 
is  in  accordance  with  the  opinion  of  that  court  delivered  on  the  motion 
for  a  rehearing. 

It  seems  from  the  testimony  that  "anchor  bolts'*  were  necessary  to 
securely  hold  the  pump  in  its  foundation,  and  that  they  should  have 
been  on  hand  when  constructing  it.  They  were  simple  appliances  and 
could  have  been  easily  secured  by  either  party  without  causing  any 
material  delay  in  the  construction  of  the  foundation  and  installing  the 
pump.  It  also  appears  that  defendant  never  designated  or  informed 
plaintiffs  of  the  place  on  his  plantation  where  he  desired  the  founda- 
tion laid  and  the  pump  located  until  after  the  time  had  elapsed  when 
the  contract  was  to  be  performed.  Nor  did  he,  until  after  that  time, 
provide  the  material  necessary  for  its  construction  or  endeavor  to  ascer- 
tain from  plaintiffs  what  material  would  be  required.  But  as  the  jury 
found  for  the  defendant  on  his  plea  of  reconvention,  and  as  it  is  our 
duty  to  draw  the  most  favorable  inference  which  the  entire  evidence  will 
authorize  to  support  the  verdict,  we  must  find  the  issues  thus  submitted 
as  to  the  construction  of  the  contract  in  favor  of  defendant.  It  does 
not,  however,  follow  from  this  finding  that  the  damages  attributable  to 
plaintiffs  for  such  delay  were  greater  than  assessed.  For  the  jury  was 
also  instructed  "that  it  is  the  duty  of  a  party  to  a  contract,  in  case 
the  other  party  fails  to  perform  his  agreement,  to  exercise  ordinary 
care  to  avoid  damaging  consequences  of  the  other's  breach,  so  far  as 
he  can  accomplish  this  by  moderate  expense  and  reasonable  effort." 

There  was  evidence  reasonably  tending  to  show  that  defendant,  not- 
withstanding plaintiffs'  failure  to  comply  with  their  part  of  the  con- 
tract, as  construed  by  the  jury,  could  have,  by  the  exercise  of  ordinary 
care,  by  moderate  and  reasonable  effort,  avoided  the  consequences  of 
plaintiffs'  breach  of  the  contract  so  as  to  reduce  the  damages  flowing 
therefrom  to  the  amount  assessed  by  the  jury;  and,  in  deference  to 
the  verdict,  we  so  find. 

Conclusions  of  Law. — 1.  The  defendant  requested  the  court  to  give 
the  following  special  charge :  "The  plaintiffs,  F.  W.  Heitmann  and  T.  C. 
Lorenzen,  sued  the  defendant  for  the  amount  stated  in  their  petition 
and  exhibits.  If  you  believe  from  the  evidence  that  H.  A.  Paine  was 
jointly  interested  with  F.  W.  Heitmann  and  T.  C.  Lorenzen  in  the 
contracts  sued  on  and  entitled  to  share  in  the  profits,  if  any,  and  the 
losses,  if  any,  under  said  contracts,  they  were  partners  in  such  contracts, 
and  said  Paine  not  being  a  party  to  the  suit,  P.  W.  Heitmann  can  not 
recover  on  said  partnership  contract" — and  the  failure  of  the  court  to 
give  it,  is  complained  of  as  error.  The  plaintiffs'  petition  alleged  that 
F.  W.  Heitmann  and  T.  C.  Lorenzen  composed  the  firm  of  F.  W.  Heit- 
VoL  XXXVIII.  Civil— 31. 
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mann  &  Company.  There  was  no  denial  b;  defendant  of  ihis  allegation, 
nor  any  plea  in  abatement  alleging  the  lack  of  a  necessary  or  proper 
party  plaintiff.  It  does  not  follow  as  a  matter  of  law  that  because 
Paine  was  jointly  interested  with  Heitmann  and  Lorenzen  in  the  con- 
tract sued  on  and  entitled  to  share  in  the  profits  and  loss,  that  he  was 
a  partner,  (George  on  Part.  57.)  Nor  does  the  evidence  conclusively 
show  that  he  was  to  bear  any  of  the  loss  that  might  ensue  from  the 
contracts  in  question  between  plaintiffs  and  defendant.  If,  however, 
he  was  a  partner,  he  was  a  silent  one,  and  it  was  not  essential  that 
he  should  be  named  as  a  party  plaintiff.  Any  judgment  that  might 
be  rendered  in  the  case  would  be  conclusive  on  him,  and  defendant 
could  not  be  prejudiced  by  his  not  being  mentioned  as  a  member 
of  the  firm  in  plaintiffs'  petition.  Therefore  the  charge  requested  was 
properly  refused. 

2.  The  defendant  asked  this  special  charge:  'The  plaintiffs  intro- 
duced as  their  evidence  the  defendant's  answer  and  plea  in  reconven- 
tion, the  plaintiffs  thereby  making  the  defendant's  pleading  their  evi- 
dence, and  tenders  all  the  facts  stated  in  these  pleadings  as  true,  and 
if  from  the  fact  stated  in  these  pleadings  you  find  that  the  defendant 
has  suffered  damages  on  account  of  the  failure  of  plaintiffs  to  perform 
their  contract,  you  will  find  for  the  defendant  for  the  amount  of  such 
damages."  The  court  refused  it  and,  we  think,  properly.  We  know 
of  no  principle  of  evidence  which  requires  a  jury  to  take  as  true  every 
allegation  in  a  pleading  of  a  party  which  is  introduced  in  evidence 
by  his  adversary,  and  have  been  cited  to  none.  The  defendant's  plead- 
ings contained  admissions  that  plaintiffs  were  entitled  to  have  in  evi- 
dence, and  it  was  for  the  jury  to  pass  upon  the  issues  of  which  such 
admissions  were  evidence  in  the  light  of  everything  stated  in  the 
pleadings,  in  connection  with  all  the  other  evidence  introduced  by 
the  parties. 

3.  Under  the  fifth  and  seventeenth  assignments  of  error  appellant 
asserts  this  proposition:  ^'Where  plaintiffs  sue  to  recover  the  con- 
sideration in  an  executory  contract  it  is  necessary,  in  order  to  recover, 
that  they  shall  allege  and  prove  performance  on  their  part  of  the 
contract  The  failure  of  consideration  being  specially  pleaded,  under 
oath,  plaintiffs  could  not  recover  the  consideration  without  alleging 
and  proving  performance  of  the  service  which  entitled  them  to  re- 
ceive the  consideration,  and  they  proved  nonperformance."  This  prop- 
osition can  not  be  maintained,  because  the  suit  as  to  the  $550  was 
upon  a  promissory  note,  executed  by  defendant  for  that  amount,  and 
the  burden  was  upon  him  to  show  a  failure  of  consideration.  Upon 
the  issue  sought  by  appellant  to  be  presented  in  the  special  charges 
referred  to  in  these  two  assignments,  the  court  properly  instructed  the 
jury,  that  if  they  believed  from  the  evidence  that  plaintiffs  failed  to 
perform  their  part  of  the  contract  in  respect  to  the  pump  in  ques- 
tion, either  as  to  workmanship  or  material  furnished,  and  that  by 
reason  thereof  the  defendant  was  caused  to  expend  sums  of  money 
that  were  necessary  to  conform  the  property  sold  to  what  it  was  to 
be  under  the  contract  of  sale,  then  to  allow  defendant,  as  damages 
therefor,  such  a  sum  as  they  believed  from  the  evidence  it  was  rea- 
sonably worth  to  conform  the  property  to  the  contract  of  sale,  not 


1905.]  MA8TEB80N  V.  Hbitmanx  &  Co.  483 

exceeding  such  sum  as  defendant  had  expended  therefor.  Such  a  sum, 
together  with  the  damages  defendant  sustained  to  his  crop,  would 
amply  compensate  him  for  plaintiffs'  failure  to  perform  their  contract 

4.  Appellant  requested  the  court  to  charge  the  jury  that:  "In  re- 
gard to  the  items  claimed  by  plaintiffs  for  material,  pipe  and  mer- 
chandise, alleged  to  be  sold  and  delivered  at  Sandy  Point,  contested 
in  defendant's  answer,  to  wit,  the  items  of  $20.28,  $20,  $19.14,  $23.69, 
$2.70  and  $18,  shown  in  the  exhibits  to  plaintiffs*  petition,  you  are 
instructed  that  if  said  items  or  any  of  them  were  embraced  within 
the  contract  as  agreed  upon  by  the  parties  relative  to  said  irrigation 
plant  in  Brazoria  County,  the  plaintiffs  are  not  entitled  to  recover 
as  to  said  items;  and  if  said  items  are  not  included  in  that  contract, 
plaintiffs  can  not  recover  without  proof  that  said  items  were  ordered 
by  defendant,  or  by  his  authority.  And  as  to  said  items  of  which 
plaintiffs  have  failed  to  make  such  proof,  you  will  find  for  the  de- 
fendant. As  to  the  item  of  $22.50  and  $2.74,  plaintiff  admits  that 
the  articles  for  which  these  charges  were  made  were  returned  to  him, 
and  that  defendant  should  not  be  charged  therefor.'*  Of  course,  if 
said  items  (the  six  first  mentioned  in  tiie  special  charge)  or  any  of 
them  were  embraced  in  the  contract  agreed  upon  by  the  parties  rela- 
tive to  the  irrigation  plant  in  Brazoria  County,  the  plaintiffs  were 
not  entitled  to  recover  as  to  such  items  as  were  embraced  in  the  con- 
tract; but  it  doe»  not  follow  that  they  were  not  entitled  to  recover 
as  to  said  items  if  they  were  not  ordered  by  defendant  or  his  authority. 
For  notwithstanding  they  may  not  have  been  ordered  by  him,  they 
may  have  been  furnished  by  plaintiffs  and  he  may  have  received  and 
appropriated  them  to  his  use  and  they  may  have  been  worth  the 
amount  charged  in  the  account  therefor.  If  he  did  receive  them 
from  plaintiffs  and  they  were  of  the  value  specified  in  the  account, 
he  would  be  liable  to  plaintiffs  for  their  value,  though  he  may  not 
have  ordered  them.  The  requested  charge  would  have  excluded  plain- 
tiffs' right  to  recover  the  value  of  these  items,  even  though  the 
defendant  received  them  and  they  were  worth  to  him  the  amount 
charged  in  the  account.  Therefore  it  would  have  been  error  to  have 
given  the  charge. 

It  was  admitted  upon  the  trial  by  plaintiffs  that  their  account 
of  $1,205.63  was  entitled  to  a  credit  of  $24.10  in  all,  for  the  one 
8-inch  fiap  valve  and  the  one  9%  casing  coupling  which  were  returned 
on  May  23.  It  is  apparent  from  an  examination  of  the  record  that 
the  two  items  last  mentioned  in  the  special  charge  are  the  ones  to 
which  this  admission  relates.  Yet  notwithstanding  the  admission,  the 
jury  found  in  favor  of  plaintiffs  on  the  account  $1,205.63,  the  entire 
amount  claimed.  In  view  of  this  admission  the  court  should  have 
peremptorily  instructed  the  jury  to  allow  defendant  a  credit  on  the 
account  of  $24.10,  and  we  deem  it  our  duty  to  here  allow  such  credit. 

6.  What  we  have  said  in  regard  to  the  charge,  respecting  the  six 
items  first  mentioned  therein,  referred  to  in  the  next  preceding  assign- 
ments, is  equally  applicable  to  the  requested  charge,  the  refusal  of 
which  is  the  basis  of  the  eleventh  assignment  of  error.  Therefore 
the  court  did  not  err  in  refusing  to  give  the  fourteenth  special  charge 
requested  by  defendant. 
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6.  The  special  charge,  the  refusal  of  which  to  give  is  complained 
of  in  the  twelfth  assignment  of  error,  is  manifestly  upon  the  weight 
of  evidence,  and  the  court  did  not  err  in  refusing  itl 

7.  The  sixteenth  and  eighteenth  assignments  of  error  each  com- 
plain of  several  separate  rulings  of  the  court  relating  to  distinct  ques- 
tions, and  neither  is  therefore  entitled  to  a  consideration.  Cammack 
V.  Rogers,  96  Texas,  457. 

8.  The  verdict  of  the  jury  is  as  follows: 

"P.  W.  Heitmann  &  Co.  v.  Branch  T.  Masterson.    No.  31,830. 

'*We,  the  jury,  find  that  defendant  (Masterson)  owes  the  plain- 
tiff (Heitmann)  the  amount  of  the  note  $146,  with  interest,  amount- 
ing to  $21.40,  and  the  note  of  $550,  with  interest,  amounting  to 
$134.20;  also  the  amount  of  the  open  account,  viz.:  $1,205.63,  with 
interest,  amounting  to  $168.79,  with  the  right  of  foreclosure  on  the 
pump  at  Lacoste  and  60  feet  of  suction  and  discharge  pipe  and  fittings, 
to  secure  the  payment  of  the  $168.20,  and  that  defendant  (Masterson) 
on  his  crossbill  suffered  damages  to  crops  amounting  to  $800,  and 
$50  incurred  for  extra  labor  and  completion  of  said  pump,  altogether 
making  a  credit  of  $850  on  amount  owed  Heitmann. 

'Therefore  we  find  the  amount  due  Heitmann  to  be  $2,226.02,  less 
$850,  or  $1,376.02. 

'Ti.  L.  Cohen,  Foreman." 

The  twelfth  assignment  of  error  complains  that  this  verdict  is  not 
supported  by  the  pleadings  or  proof  and  will  not  support  the  judg- 
ment rendered  in  the  case.  The  same  contention  is  made  under  the 
twenty-first  assignment.  The  assignments  are  not  well  taken;  for 
when  the  verdict  is  construed  in  the  light  of  the  entire  record  it  is 
evident  it  was  for  plaintiffs.  Tom  v.  Sayers,  64  Texas,  339 ;  Shannon 
V.  Jones,  76  Texas,  141 ;  Reed  v.  Phillips,  33  S.  W.  Rep.  986. 

9.  The  twenty-second  assignment  of  error  complains  of  the  court's 
rendering  judgment  against  defendant  for  all  costs  incurred.  This 
does  not  embrace  the  costs  incurred  on  the  prior  appeal,  for  with  that 
the  District  Court  had  nothing  to  do.  The  court  did  not  err  in  so 
rendering  the  judgment.    Rev.  Stats.,  arts.  753,  1425. 

The  judgment  of  the  District  Court  will  be  modified  by  crediting 
the  account  of  $1,205.63  with  $24.10  admitted  on  the  trial  by  plain- 
tiffs as  a  credit  thereon,  and  as  so  modified  will  be  affirmed. 

Affirmed, 

OK   MOTION   TO   REFORM    JUDGMENT. 

The  contention  of  appellant  on  this  motion  is,  that  inasmuch  as 
the  jury  found  in  his  favor  against  appellees  $800  damages  to  crop 
and  $50  damages  incurred  for  extra  labor  in  completion  of  pump, 
and  that  this  court  found  that  he  was  entitled  to  a  deduction  of 
$24.10  from  the  account  of  $1,205,  upon  the  admission  in  appellees' 
pleadings,  the  sum  of  said  amounts  should  be  deducted  from  the  sum 
of  the  several  amounts  found  by  the  verdict  for  the  appellees,  and 
interest  calculated  on  the  remainder  instead  of,  as  in  the  judgment, 
interest  being  computed  on  the  amounts  found  for  appellees  from  the 
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time  they  became  due  to  date  of  judgment  without  regard  to  the 
offsets  in  appellant's  favor. 

It  is  apparent  that  this  contention  is  ju8t,^or  appellant  ought  not 
to  be  made  pay  interest  on  more  than  he  is  due  the  appellees. 

The  date,  however,  of  when  these  damages  computed  on  appellant 
can  not  be  fixed  with  more  definiteness  than  at  the  end  of  the  year 
1901,  the  year  his  crop  was  damaged.  The  account  from  which  the 
$24.10  was  deducted  by  us  was  due  on  the  1st  of  January,  1902. 

Therefore,  the  judgment  will  be  reformed  by  computing  the  interest 
on  such  amounts  found  for  appellees  as  bore  interest  up  to  January 
1,  1902,  and  from  the  sum  of  such  amounts,  with  such  interest  added, 
will  be  deducted  the  sum  of  $874.10,  and  interest  computed  on  the 
remainder  to  the  date  of  judgment  of  the  District  Court. 

The  cases  of  Chapman  v.  Bolton,  25  S.  W.  Rep.,  1001,  and  Henry 
V.  Benert,  5  Texas  Court  Reporter,  784,  70  S.  W.  Rep.,  359,  are 
authority  for  so  reforming  the  judgment. 

As  appellant  did  not  seek  to  have  the  judgment  reformed  in  the 
court  below,  the  costs  of  this  appeal  will  be  taxed  against  him. 

Writ  of  error  refused. 


Texas,  Sabine  Valley  &  Nohthwkstern  Railway  Company  bt 

AL  V.  W.  Reid. 

Decided  March   15,  1905. 

1. — Contraot  of  Sale— Cliarffe — ^Harmless  Error. 

Where,  in  an  action  for  the  value  of  coal  sold  under  contract,  the  evidence 
conclusively  showed  that  the  minds  of  the  parties  met,  and  agreed  upon  the 
terms  of  sale,  a  charge  authorizing  recovery  of  the  market  value  if  the  jury' 
found  that  the  minds  of  the  parties  did  not  meet  on  the  price,  was  harmless 
error  as  to  the  defendants. 

S. — Same. 

So,  the  undisputed  evidence  showing  that  the  sale  was  of  a  particular  class 
of  coal,  and  the  plaintiff  furnished  the  class  agreed  upon,  a  charge  submitting 
the  issue  whether  or  not  the  coal  was  of  an  inferior  quality,  with  instructions  as 
to  the  measure  of  recovery  in  such  case,  was  harmless  error  as  to  the  defendants. 

Young  dc  Stinchcomb,  for  appellants. 
Gaines  B,  Turner,  for  appellee. 

NEILL,  Associate  Justice. — The  appellee,  plaintiff  below,  sued 
appellants,  defendants  below,  on  two  separate  demands.  The  first  is 
on  an  open  account  for  $1,258.60  for  coal  sold  by  appellee,  on  divers 
days  specified  in  the  account,  to  appellants  at  an  agreed  price  of 
$2!05  per  ton.  The  second  is  for  damages  for  the  breach  of  an  ex- 
press contract  alleged  to  have  been  made  between  the  parties  in  June, 
1902,  whereby  appellants  obligated  themselves  to  purchase  from  ap- 
pellee all  the  coal  that  either  of  the  two  companies  might  use  in 
operating  their  roads  from  June  1,  1902,  to  June,  1,  1903. 

The  defenses  plead  are  substantially;  that  under  the  express  con- 
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trax^t  upon  which  appellee  based  his  damages  he  was  to  furnish  the 
coal  f.  0.  b.  at  their  railways  for  $3.50  per  ton,  with  a  rebate  of 
50  cents  on  each  ton,%nd  that  appellee  failed  to  perform  this  con- 
tract^ in  that  he  did  not  furnish  the  necessary  amount  of  coal;  that 
286  tons  furnished  was  worthless^  and  in  refusing  to  allow  the  rebate 
stipulated  for.  Wherefore  they  prayed  damages  for  the  alleged  breach 
on  the  part  of  the  plaintiff  of  the  contract. 

The  plaintiff  by  supplemental  petition  denied  the  allegations  in 
defendants'  answer  setting  up  a  breach  on  his  part  of  the  contract, 
and  plead  that  the  alleged  rebate  of  50  cents  per  ton  was  void  as 
against  public  policy,  and  that  the  original  contract  calling  for  the 
rebate  had  been  rescinded  and  a  new  contract  entered  into  between 
the  parties,  whereby  defendants  agreed  to  pay  $2.05  per  ton  for 
Texas  coal,  loaded  on  the  cars  at  the  mines  at  Strawn,  Texas. 

By  supplemental  answer  the  appellants  plead  that  the  coal  furnished 
by  appellee  at  Strawn,  which  is  embraced  in  the  account  sued  on, 
was  furnished  under  the  original  contract  with  the  understanding  that 
they  were  to  have  a  rebate  of  50  cents  per  ton. 

The  case  was  tried  before  a  jury  who  returned  a  verdict  in  favor 
of  plaintiff  for  $1,205.80,  upon  which  the  judgment  appealed  from 
was  entered. 

Conclusions  of  Fact — The  evidence  conclusively  shows  that  there 
was  a  verbal  contract  between  appellants  and  appellee,  such  as  is 
described  in  the  formers'  answer  and  in  the  latter's  petition;  that 
the  coal  contemplated  by  such  contract  was  called  Steam  Lump, 
Hartford,  Arkansas,  coal;  that  after  appellee  furnished  appellants 
a  number  of  tons  of  such  coal  in  accordance  with  the  contract  appel- 
lants, ascertaining  that  the  coal  was  too  fine,  i.  e.,  the  lumps  too 
small  to  be  used  in  the  grates  of  their  engines,  refused  to  take  any 
more  of  such  coal  from  appellee  under  the  contract;  and  it  was 
thereafter  agreed  between  the  parties  that  appellee  was  to  furnish 
appellants  Texas  Lump  coal  at  Strawn,  Texas,  at  $2.05  per  ton.  It 
is  clear  from  the  undisputed  evidence  that  no  rebate,  such  as  was 
agreed  upon  in  the  first  contract,  or  any  deduction  of  any  kind  was 
to  be  made  by  appellee  on  the  Texas  Lump  coal  furnished  by  him 
to  appellants  at  Strawn,  the  contract  being  separate  and  distinct  from 
the  one  in  relation  to  the  Steam  Lump  coal  of  Hartford,  Arkansas, 
which  contract  was  virtually  abandoned  by  the  parties,  when  it  was 
agreed  that  the  Texas  Lump  coal  should  be  furnished  at  Strawn  at 
$2.05  per  ton.  And  the  evidence  conclusively  shows  that  the  amount 
found  by  the  jury  was  due  appellee  for  coal  furnished  under  the  last 
contract,  mentioned  in  the  account  sued  on. 

Conclusions  of  Law. — Our  conclusions  of  fact  render  it  unnecessary 
for  us  to  pass  upon  the  cross-assignments  of  appellee,  as  it  appears 
from  his  brief  and  argument  on  file  in  the  case  that  he  will  be  satis- 
fied with  an  afiirmance  of  the  judgment  without  damages  on  account 
of  appellant's  alleged  breach  of  the  first  contract. 

1.  It  is  equally  apparent  from  our  conclusions  of  fact  that,  while 
the  portion  of  the  court's  charge  complained  of  in  appellants'  first 
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assignment  of  error  was  error,  such  error  in  no  way  prejudiced 
appellants.  For  as  the  evidence  shows  beyond  a  peradventure  of  a 
doubt  that  the  minds  of  the  parties  met  and  agreed  upon  the  terms 
upon  which  the  Texas  Lump  coal  was  to  be  furnished  at  Strawn, 
appellants  could  not  have  been  injured  by  the  court's  instructing 
the  jury  that  "if  they  should  find  that  the  minds  of  the  parties  did 
not  meet  on  the  price  to  be  paid,  and  that  all  former  agreements  had 
been  rescinded  between  the  parties,  not  to  regard  the  price  of  $2.05 
as  fixed,  but  to  find  from  the  evidence  the  reasonable  market  value 
in  reasonable  quantities  of  the  coal  so  delivered  and  to  return  a 
verdict  for  the  plaintiff  for  the  amount  they  might  so  find.'' 

2.  If  it  was  error  for  the  court  to  instruct  the  jury  "that  if  plain- 
tiflF  agreed  to  furnish  defendant  companies  with  coal  of  a  certain  class 
and  if  they  further  find  that  the  coal  as  furnished  from  Arkansas 
was  not  of  that  class  but  inferior  to  that  agreed  upon,  then  plain- 
tiflf  would  be  liable  to  defendants  for  the  diflFerence  between  the  market 
value  of  the  class  of  coal  so  furnished  in  reasonable  quantities  and 
the  market  value  in  reasonable  quantities  of  the  class  of  coal  so 
agreed  to  be  furnished,  to  so  find  and  return  a  verdict  for  defendant 
companies  for  that  amount,"  such  error  was  favorable  to  appellants, 
for  the  undisputed  evidence  shows  that  the  coal  furnished  them  by 
appellee  from  Arkansas  was  of  the  class  agreed  upon  between  the 
parties.  If,  as  contended  by  appellants,  286  tons  of  it  was  worthless, 
it  is  not  appellee's  fault,  for  it  was  the  kind  of  coal  appellants  con- 
tracted for.  The  fact  that  it  was  worthless  to  appellants  because  the 
grates  of  their  engines  were  so  constructed  as  not  to  hold  it,  was 
their  lookout,  and  they  should  not  have  made  the  contract  and  have 
received  the  coal  unless  they  intended  to  pay  for  it. 

These  conclusions  of  law,  together  with  our  conclusions  of  fact, 
dispose  of  the  remaining  assignments  adversely  to  appellants;  and 
there  being  no  error  assigned  of  which  they  have  any  right  to  com- 
plain, the  judgment  of  the  District  Court  is  a£Qrmed. 

AMrmed. 

Writ  of  error  refused. 


W.  E.  Hill,  Adminibteator,  v.   Enoch  and  Pearl  Escort. 

Decided  March  15,  1905. 

1. — 01ft — Savings  Bank  Bepoiit — ^Pleading. 

In  an  action  against  the  administrator  of  an  estate  for  the  conversion  of 
certain  money  which  his  deceased  intestate  had  deposited  in  a  savings  bank, 
allegations  in  plaintiff's  petition  that  the  money  was  not  the  property  of  the 
estate,  but  was  the  separate  property  of  plaintiflT,  given,  conveyed  and  delivered 
to  her  by  the  deceased,  who  was  her  father,  prior  to  his  death,  were  sufficient  as" 
to  the  ownership  of  the  money,  it  not  being  necessary  for  plaintiff  to  plead  the 
evidence  relied  on  to  establish  the  gift. 

S. — Same — ^Parol  Evidenoe. 

A  gift  of  money  deposited  in  a  saving  bank  may  be  proved  by  parol  ae  ^vqQ 
9A  by  written  eviieftce, 
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8.-— Administrator— Conversion— Liability. 

An  administrator  who  obtains  and  converts  money  belonging  to  another, 
under  the  belief  that  it  belongs  to  the  estate  he  represents,  is  liable  therefor 
both  in  his  individual  and  his  representative  capacity,  and  the  sureties  are  liar- 
ble  on  his  official  bond. 


-Demand — Condition  Precedent. 
No  demand  for  the  money  was  necessary  as  a  condition  precedent  to  its 
owner's  right  to  sue  for  and  recover  it  from  the  administrator  and  his  sureties. 

5. — Same — ^Pleading — ^Breaoh  of  Oi&cial  Bond. 

Plaintiff  having  alleged  the  execution  by  the  administrator  of  his  official 
bond  and  a  breach  thereof,  a  failure  to  allege  the  conditions  of  the  bond  did 
not  subject  the  petition  to  general  demurrer. 

6. — Gift  of  Savings  Bank  Deposit. 

Where  a  depositor  in  a  savings  bank,  with  intent  to  make  a  gift  of  the 
deposit  to  his  daughter,  delivered  to  her  his  bap  pass  book  and  also  a  check 
for  the  entire  amount  deposited,  this  was  a  '  alid  and  effectual  gift  of  the 
money  although  the  book  and  check  were  not  presented  to  the  bank  until  after 
the  donor's  death.  The  right  and  title  to  the  money  passed  to  the  donee,  whether 
the  gift  be  regarded  as  inter  vivos  or  mortis  causa. 

7. — ^Same — ^Recovery  from  Administrator. 

Where  there  was  no  allegation  or  proof  of  insolvenc^^  of  the  donor's  estats 
the  donee  of  the  money  could  recover  it  from  his  administrator  who  had  with" 
drawn  it  from  the  bank  and  converted  it  as  an  asset  of  the  estate. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before 
Hon.  Lewis  Fisher. 

R.  H.  <&  Alice  8.  Tiernan,  for  appellants. 

Wm,  B,  LocJchart,  for  appellees, — 1.  Hill  having  obtained  the  money 
under  color  of  his  office,  and  in  his  representative  capacity,  was  liable 
in  his  representative  capacity.  Bobinns,  Administrator,  v.  W^alters,  0 
Texas,  130;  Schmitt  v.  Jacques,  62  S.  W.  Rep.,  956;  DeValengins, 
Administrator,  v.  Duffy,  14  Pet.  (U.  S.),  282,  10  L.  Ed.  457.  Hav- 
ing so  obtained,  and  received  the  money  as  assets  of  the  estate,  his 
sureties  are  also  liable.  Batsell  v.  Bichards,  80  Texas,  507;  Schmitt 
V.  Jacques,  62  S.  W.  Bep.  956;  Heidenheimer  v.  Brent,  59  Texas, 
534;  In  re  Hobson's  Will,  61   Hun,  504,  16  X.  Y.  Supp.,  371. 

2.  No  demand  was  necessary  as  against  the  principal,  Hill,  and 
therefore  none  was  necessary  as  against  his  sureties.  Bobinns,  Admin- 
istrator, V.   Walters,   2  Texas,   130;   Dunn  v.   Choate,  4   Texas,   19. 

3.  The  petition  alleged,  and  the  proof  showed  a  valid  and  com- 
pleted gift  of  the  $500  in  the  Peoples  Bank  to  Pearl  Escort  by  her 
father,  Henry  Johnson,  prior  to  his  death.  24  Am.  Dig.,  Century 
Ed.,  cols.  2536-2539,  and  cases  there  digested:  Ellis  v.  Secor,  31 
Mich.,  185,  18  Am.  Bep.,  178;  Jarrell  v.  Crow,  71  S.  W.  Bep.,  397; 
Cowen  V.  Bank,  94  Texas,  547;  Doty  v.  Caldwell,  38  S.  W.  Bep., 
1025;  14  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1060. 

NEILL,  Associate  Justice. — The  appellee.  Pearl  Escort,  joined 
by  her  husband,  claiming  that  the  deceased  gave  her  $500  on  deposit 
to  his  credit  in  the  Peoples  Bank  of  Galveston,  and  that  appellant, 


1905.]  Hill  v.  Escort.  .  489 

Hill,  as  temporary  administrator  of  his  estate,  had  drawn  it  from 
the  bank,  claiming  it  as  an  asset  of  said  estate,  brought  suit  against 
him  as  such  administrator,  and  Ed  McCarthy  and  John  Wagner,  the 
sureties  on  his  bond,  for  the  money,  and  recovered  the  judgment 
from  which  this  appeal  is  prosecuted. 

The  facts  are  undisputed  that  Hill  is  the  temporary  administrator 
of  the  estate  of  Henry  Johnson,  deceased,  and  that  the  other  appel- 
lants are  the  sureties  on  his  official  bond;  that  prior  to  and  at  the 
time  of  Johnson's  death  he  had  on  deposit  in  the  Savings  Department 
of  the  Peoples  Bank  of  Galveston  $500,  evidenced  by  his  passbook, 
in  which  was  printed  the  rules  governing  saving  deposits  of  that  insti- 
tution. Among  the  rules  are  these:  "The  passbook  must  always 
be  brought  when  money  is  to  be  drawn.  The  possession  of  the  pass- 
book will  be  regarded  the  test  of  ownership,  and  the  bank  will  not 
be  liable  for  a  false  order  if  accompanied  by  the  book." 

On  December  27,  1903,  Henry  Johnson,  during  his  last  illness, 
sent  for  his  attorney  and  told  him  that  he  wanted  to  give  all  his 
property  to  his  daughter.  Pearl  Escort,  his  only  child,  who  is  the 
wife  of  Enoch  Escort,  and  requested  the  attorney  to  draw  the  papers 
necessary  to  affect  his  wish  in  that  regard.  In  pursuance  of  such 
request  the  attorney  drew  a  check  on  the  bank  in  favor  of  Pearl 
Escort  for  $500,  the  entire  amount  of  the  deposit,  which  was  signed 
by  him  and  given,  with  his  passbook,  to  Mrs.  Escort,  he  at  the  time 
telling  her  that  he  gave  her  the  $500.  Mr.  Johnson  died  at  the 
Sealy  Hospital,  in  Galveston,  on  the  29th  of  December,  1903,  two 
days  after  the  transaction  referred  to  occurred. 

The  passbook  and  check  have  been  in  Mrs.  Escort's  possession  ever 
since  her  father  gave  them  to  her.  She  never  presented  either  to 
the  bank  for  the  money  or  notified  it  that  the  money  had  been  given 
her  by  her  father,  or  gave  the  bank  any  information  in  regard  to  the 
transaction. 

On  the  8th  day  of  January,  1904,  W.  R.  Hill,  having  been  ap- 
pointed by  the  County  Court  of  Galveston  County  temporary  admin- 
istrator of  the  estate  of  Henry  Johnson,  deceased,  executed  a  bond 
with  Ed  McCarthy  and  John  Wagner  as  sureties,  conditioned  as  re- 
quired by  law,  which  was  duly  approved  by  said  court,  as  such  ad- 
ministrator, qualified  by  taking  the  oath  of  office,  and  entered  upon 
his  duties  under  his  appointment.  Whereupon  he  collected,  as  such 
administrator,  from  the  Peoples  Bank  of  Galveston  the  $500  deposited 
in  its  savings  department  to  the  credit  of  his  intestate,  the  money 
which  had  been  given  by  deceased,  as  above  stated,  to  his  daughter, 
Mrs.  Pearl  Escort.  After  making  such  collection  he,  as  temporary 
administrator  of  the  estate,  on  the  18th  day  of  January,  1904,  filed 
bis  report  showing  that  he  had  collected  said  sum  of  money  as  the 
property  of  deceased's  estate. 

It  was  admitted  on  the  trial  that  W.  R.  Hill  "is  the  duly  ap- 
pointed and  acting  temporary  administrator  of  the  estate  of  Henry 
Johnson,  deceased,  and  that  Ed  McCarthy  and  John  Wagner  are  the 
sureties  on  his  official  bond,  and  that  Hill  has  collected,  as  such  tem- 
porary administrator,  from  the  Peoples  Bank  of  Galveston,  Texas, 
the  said  sum  of  $500,  and  is  holding  the  same  as  such  temporary  ad- 
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ministrator  of  the  estate  of  Henry  Johnson^  deceased,  as  the  property 
of  said  estate/' 

Conclusions  of  Law, — 1.  To  this  statement  of  a  cause  of  action, 
good  as  against  a  general  demurrer,  it  was  not  necessary  that  plain- 
tiffs' petition  should,  as  to  the  ownership  of  the  money,  allege  more 
than  that  it  was  ''not  tlie  property  of  the  estate  of  Henry  Johnson, 
deceased,  but  was  and  is  the  separate  property  of  petitioner.  Pearl 
Escort,  the  same  having  been  given,  grant^,  conveyed  and  delivered 
unto  her,  the  said  Pearl  Escort,  by  said  Henry  Johnson,  deceased, 
who  was  her  father,  prior  to  his  death."  Nor  was  it  essential  that 
the  evidence  upon  which  plaintiffs  relied  to  establish  such  gift  should 
be  averred.  If  there  was  a  gift  of  the  money,  it  could  be  proved 
by  parol  as  well  as  by  written  evidence.  However,  even  had  it  been 
essential  to  the  validity  of  the  gift  that  it  should  be  evidenced  by 
a  writing,  it  would  not  have  been  necessary  to  aver  such  writing  in 
order  to  prove  it. 

2.  Where  an  administrator  obtains  and  converts  property  belong- 
ing to  another  under  the  belief  that  it  belongs  to  the  estate  of 
his  intestate  he  is  liable  in  his  representative  as  well  as  in  his 
individual  capacity  to  the  owner  for  the  value  of  the  property;  and 
when  sued  in  his  representative  capacity,  the  sureties  are  liable  on 
his  oflScial  bond,  if  his  liability  is  established.  Schmitt  v.  Jacques, 
26  Texas  Civ.  App.,  125,  62  S.  W,  Eep.,  956;  Bobbins,  Administrator, 
V.  Walters,  2  Texas,  130. 

3.  No  demand  on  Hill  nor  on  his  sureties  for  the  money  was 
necessary  as  a  condition  precedent  to  plaintiffs'  right  to  sue  and 
recover.  Nor  was  it  essential,  as  against  a  general  demurrer,  for 
plaintiffs  to  aver,  having  alleged  its  execution  and  breach,  the  condi- 
tion of  the  bond;  for  its  condition  was  prescribed  by  statute,  and  the 
averment  of  the  execution  of  such  a  bond  carried  with  it  the  pre- 
scribed condition.  A  bond  with  other  than  the  statutory  condition 
would  not  have  sustained  the  allegations  in  the  petition  of  its  execu- 
tion and  breach. 

4.  It  is  well  established  that  the  delivery  of  a  savings  bank  pass- 
book with  an  order  for  the  payment  of  the  whole  deposit  for  the 
purpose  of  transferring  the  money  to  the  donee  is  a  valid  gift,  and 
is  effectual,  although  the  book  and  order  are  not  presented  to  the 
bank  until  the  donor's  death.  Kimball  v.  Leland,  110  Mass.,  325; 
Davis  V.  Ney,  125  Mass.,  590;  Sheedy  v.  Eoach,  124  Mass.,  475,  26 
Am.  Rep.,  680;  Pierce  v.  Boston  Five  Cent  Sav.  Bank,  129  Mass., 
425;  Glynn  v.  Seaman's  Bank,  111  N.  Y.,  682;  Eidden  v.  Thrall, 
125  N.  Y.,  572;  Beaver  v.  Beaver,  117  N.  Y.,  421;  Hannon  v.  Shee- 
han,  46  N.  Y.  S.,  565;  Minor  v.  Rogers,  40  Conn.,  512;  Kerrigan 
V.  Rautigan,  43  Conn.,  17;  Tillinghast  v.  Wheaton,  8  R.  I.,  536,  5 
Am.  Rep.,  621;  Curtis  v.  Portland  Sav.  Bank,  77  Me.,  151,  62  Am. 
Rep.,  750;  SchoUmier  v.  Schoendilen,  78  Iowa,  426;  43  N.  W.,  282; 
Camps  App.,  36  Conn.,  88,  4  Am.  Rep.,  39.  Therefore,  it  being  an 
assignment  of  a  deposit  in  a  savings  bank,  it  is  immaterial  whether 
the  gift  be  regarded  as  inter  vivos  or  mortis  causa,  for  under  either 
view  the  title  and  right  to  the  money  passed  to  Mrs.  Escort;  and, 


1906.]  Ott  v.  Johnson.  491 

there  being  no  allegations  or  proof  of  insolvency  of  the  estate^  she 
has  the  right  to  recover  it  from  the  administrator,  who  withdrew 
it  from  the  bank  and  appropriated  it  as  an  asset  of  the  estate  of  his 
intestate. 

There  is  no  error  in  the  judgment  and  it  is  aflBrmed. 

Affirmed, 


S.  E.  Ott  v.  J.  E.  Johnson. 

Decided  March   16,   1906. 

Keffligence — ^Injury  to  Child — ^Tramway  Cars. 

Defendant  owned  and  operated  a  sawmill  and  a  tram  railroad  in  con- 
nection therewith.  At  the  mill  the  tram  cars  were  customarily  cut  loose 
from  the  engine  and  allowed  to  descend  a  grade  of  their  own  momentum,  and 
come  to  a  standstill  at  the  bottom,  after  moving  slowly  back  and  forth.  Chil- 
dren were  attracted  by  this  movement  of  the  cars,  and  had  been  in  the  habit, 
though  warned,  of  jumping  on  them  and  riding  to  the  bottom  of  the  grade. 
Plaintiff's  son,  a  child  of  seven  years,  was  warned  of  the  danger  and  started 
towards  home  and  was  not  in  sight  at  the  time  in  question  when  the  cars 
were  released  from  the  engine,  but  before  they  stopped  moving  he  ran  to  them 
and  was  injured  in  trying  to  get  on  them.  Held,  that  it  was  for  the  jury 
to  determine  whether  defendant  acted  in  the  matter  as  a  person  of  ordinary 
prudence  would  have  done. 

Appeal  from  the  District  Court  of  Liberty.  Tried  below  before 
Hon.  L.  B.  Hightower. 

C,  F.  Stevens  and  Nugent  &  Foster,  for  appellant. — 1.  The  court 
erred  in  directing  the  jury  to  return  a  verdict  for  the  defendant, 
and  in  not  submitting  the  question  of  negligence  to  the  jury.  Rail- 
way Co.  V.  Murphy,  46  Texas,  366;  Railway  Co.  v.  Vallie,  60  Texas, 
482;  Boyd  v.  Burkett,  27  S.  W.  Rep.,  224;  Campbell  v.  Ellsworth, 
20  S.  W.  Rep.,  120. 

2.  Upon  the  point  that  the  negligence  of  the  defendant  rendered 
him  liable  for  the  injury  to  the  child,  counsel  cited:  Railway  Co.  v. 
Morgan,  58  S.  W.  Rep.,  546;  Railway  Co.  v.  Morgan,  46  S.  W.  Rep., 
29 ;  Railway  Co.  v.  Abemathy,  68'  S.  W.  Rep.,  539 ;  Railway  Co.  v. 
Wilson,  63  S.  W.  Rep.,  608;  Railway  Co.  v.  Skidmore,  65  S.  W. 
Rep.,  215;  Cotton  Oil  Co.  v.  Jarrard,  42  S.  W.  Rep.,  960,  961. 

Ira  P.  Jones  and  H.  L.  Hightower,  Jr.,  for  appellees. — There 
was  not  actionable  negligence  on  the  part  of  appellee  with  respect 
to  the  safety  of  the  child  of  the  appellants  in  cutting  the  cars 
loose  from  the  engine  and  allowing  them  to  roll  down  the  grade 
in  appellee's  private  mill  yards,  which  place  was  not  near  any  public 
street,  road  or  thoroughfare,  and  said  child  being  injured  while  a 
trespasser.  The  court  therefore  did  not  err  in  directing  a  verdict 
for  the  defendant.  San  Antonio  &  A.  P.  Ry.  v.  Morgan,  92  Texas, 
98,  46  S.  W.  Rep.,  28;  Dublin  Cotton  Oil  Co.  v.  Jarrard,  42  S.  W. 
Rep.  959;  Dobbins  v.  Missouri,  K.  &  T.  Ry.  Co.,  91  Texas,  60,  41 
S,  W.  Rep.  62;  Mexico  Nat.  Ry.  Co.  v,  Crum,  6  Text^s  Civ  App., 
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702,  25  S.  W.  Rep.,  1126;  Oil  Company  v.  Morton,  70  Texas,  404; 
Missouri,  K.  &  T.  R.  R.  Co.  v.  Edwards,  90  Texas,  70;  Dawson  v. 
Metal  Fireproofing  Co.,  94  Texas,  426;  Turess  v.  New  York  S.  W. 
Ry.,  11  Am.  &  Eng.  Ry.  Cases  (N.  S.),  p.  297  and  note;  Delaware, 
I.  &  W.  Ry.  V.  Reich,  11  Am.  &  Eng.  Ry.  Cases  (N.  S.),  p.  313; 
Daniels  v-  New  York  &  N.  E.  Ry.  Co.,  48  Am.  &  Eng.  Ry.  Cases, 
539,  28  N.  E.  Rep.,  283;  Walsh  v.  Fitchburg  Ry.  Co.,  27  L.  R.  A., 
724,  145  N.  Y.,  301. 

GILL,  Associate  Justice. — S.  E.  Ott  sued  J.  S.  Johnson  to  re- 
cover for  the  death  of  his  minor  son,  Matthew,  who  was  alleged  to 
have  met  his  death  through  the  negligence  of  the  defendant.  The 
pleas  in  bar  were  the  general  denial,  contributory  negligence  of 
deceased  and  his  parents,  and  that  the  child  was  a  trespasser  to  whom 
defendant  owed  no  duty.  After  hearing  the  proof  the  trial  court 
instructed  a  verdict  for  defendant,  which  was  duly  rendered  and 
judgment  entered  accordingly.  From  this  judgment  plaintiff  has 
appealed. 

Inasmuch  as  the  validity  of  the  judgment  depends  on  whether 
the  evidence  presented  any  issue  for  the  jury,  it  is  necessary  to 
state  the  facts  fully.  The  defendant  was  the  owner  of  a  saw  mill, 
and  in  connection  with  it  he  owned  and  operated  a  tram  railroad 
and  train  for  the  purpose  of  hauling  logs  from  the  forest  to  the 
mill.  Within  two  hundred  yards  of  the  mill  and  near  the  line  of 
the  tramroad  lived  the  plaintiff's  family  and  three  or  four  other 
families  of  employes  of  Johnson.  The  plaintiff  had  formerly  lived 
in  about  fifty  feet  of  the  track,  but  had  moved  further  away  on  ac- 
count of  the  danger  to  his  young  children  from  the  logging  cars 
of  defendant.  From  the  saw  mill  north  the  tramway  was  down 
grade  for  about  150  yards,  and  from  the  latter  point  was  up  grade 
for  about  the  same  distance.  Means  were  provided  at  the  saw  mill 
to  supply  the  engine  with  fuel  and  water  for  its  operation.  The 
point  at  which  the  engine  had  to  stop  for  fuel  and  water  was  near 
the  saw  mill  machinery,  and  the  track  at  that  point  was  always 
wet  and  oily.  On  this  account  it  was  found  very  difficult  to  hold 
the  engine  at  that  point  when  the  logging  cars  were  attached  to  it. 
If  the  cars  had  been  provided  with  brakes  they  could  have  been  held, 
but  they  had  either  never  been  provided  with  brakes  or  else,  when 
the  brakes  got  out  of  repair,  they  were  discarded.  For  more  than 
a  year  prior  to  the  accident  out  of  which  this  suit  arises  the  de- 
fendant's employes  in  charge  of  the  engine  and  logging  cars  had, 
under  Johnson's  instructions,  been  in  the  habit  of  cutting  the  empty 
train  loose  from  the  engine  when  it  would  stop  for  wood  and  water, 
and  allow  the  empty  cars  to  roll  down  the  grade  by  gravitation  while 
the  engine  stood  at  the  mill.  When  the  cars  were  thus  disconnected 
from  the  engine,  their  momentum,  when  they  reached  the  foot  of 
the  grade,  would  carry  them  past  that  point  and  some  distance  up 
the  grade  beyond.  They  would  then  roll  back  and  stop  at  the  lowest 
point.  Sometimes  their  momentum  was  such  that  they  would  pass 
the  lowest  point  two  or  three  times  before  coming  to  a  full  stop. 
No  employe  was  placed  in  charge  of  the  cars  when  thus  released. 
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To  put  a  man  on  them  would  have  done  no  good  in  the  absence  of 
brakes  or  other  means  of  controlling  them. 

The  children  of  those  living  in  the  neighborhood  of  this  point 
of  the  track  had  been  in  the  habit  of  jumping  on  the  cars  after  they 
were  released  and  riding  until  they  stopped.  According  to  the  plain- 
tiffs' evidence  several  of  the  children  had,  with  full  knowledge  of 
defendant  and  the  operatives  of  the  cars  and  without  protest  from 
them,  been  getting  on  the  cars  at  the  mill  for  the  purpose  of  con- 
veying wood  for  fuel  to  the  point  on  the  track  nearest  where  they 
lived.  This  failure  to  protest  is  denied  by  defendant's  witnesses, 
but  it  is  undisputed  that  they  and  Johnson  knew  children  had  so 
gotten  on  the  cars  and  ridden  on  many  occasions.  The  children  who 
thus  got  on  the  cars  at  the  mill  and  rode  to  the  bottcfm  of  the  grade 
were  the  older  ones  who  knew  and  realized  the  danger  and  were  able 
to  take  care  of  themselves.  It  is  equally  undisputed  that  the  two 
children  of  plaintiff  had  been  warned  qf  the  danger  and  advised 
and  commanded  to  keep  off  the  cars. 

Plaintiff's  youngest  son,  Matthew,  was  at  the  date  of  the  accident 
seven  years  and  five  months  old.  He  had  been  warned  and  forbid- 
den by  his  parents  to  get  on  the  cars,  and  his  mother  had  whipped 
him  several  times  about  it,  but  neither  the  warnings  nor  the  pun- 
ishment were  effective,  and  this  was  known  to  defendant  and  the 
operatives  of  the  train.  It  was  known  to  all  concerned  that  the  boy 
persisted  in  mounting  the  cars  as  they  passed  down  the  grade  when 
released.  The  evidence  tends  to  show  that  the  cars  thus  released 
and  allowed  to  roll  back  and  forth  slowly  until  they  stopped  were 
especially  tempting  and  inviting  to  these  children,  though  it  is  also 
true  that  they  seemed  equally  attracted  by  the  engine  and  cars  when 
standing  at  the  mill. 

On  the  day  of  the  accident,  while  the  train  was  at  the  mill  and 
before  the  cars  were  released,  the  deceased  and  several  other  boys 
were  at  the  mill  and  climbing  on  the  engine,  and  the  employes  in 
charge  compelled  deceased  to  get  down  and  go  away,  and  he  obeyed 
and  went  toward  his  home.  His  parents  lived  at  that  time  about 
75  yards  from  the  track  and  about  200  yards  from  the  mill.  He 
left  about  ten  minutes  before  the  cars  were  released,  and  at  the 
time  the  latter  was  done  the  track  and  the  right  of  way  was  clear 
and  deceased  nowhere  in  sight.  When  the  moving  cars  were  passing 
the  bottom  of  the  grade  he  ran  out  from  the  direction  of  his  home 
and  attempted  to  mount  them.  According  to  the  testimony  of  the 
older  boys,  who  had  ridden  the  cars  from  the  mill  down  the  incline, 
he  mounted  them  from  behind  as  they  started  up  grade,  and  was 
killed  in  an  effort  to  dismount  when  he  supposed  he  heard  the 
engine  coming  to  get  the  cars.  According  to  defendant's  witnesses 
he  was  injured  in  the  effort  to  mount  the  cars.  But  whether  the 
one  or  the  other  story  be  true,  the  fact  remains  that  he  was  killed 
by  the  moving  cars  at  a  time  when  no  amount  of  precaution  on  the 
part  of  the  operatives  at  the  mill  could  have  prevented  it,  the  cars 
having  passed  out  of  their  control. 

Recovery  is  sought  on  the  ground  that  the  facts  bring  the  case 
within  the  doctrine  of  the  turn-table  cases,  and  that  defendant   is 
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responsible  because,  when  he  learned  that  the  children  were  attracted 
by  the  moving  cars,  he  should  have  ceased  to  pursue  that  method 
of  dropping  them  down  the  grade,  or  else  have  placed  brakes  upon 
them  with  men  in  charge. 

We  think  the  judgment  should  be  affirmed.  The  mill,  train,  and 
right  of  way  were  the  private  property  of  Johnson.  He  had  the 
right  to  adopt  that  method  of  conducting  his  business,  but  it  was 
his  duty  to  exercise  due  care  with  regard  to  those  likely  to  be  in- 
jured thereby.  Had  the  cars  collided  with  anyone  for  want  of  look- 
out or  warning,  it  is  doubtless  true  defendant  would  have  been 
liable,  unless  some  other  defense  had  intervened.  But  here  no  pre- 
caution, even  of  a  man  on  the  cars  equipped  with  brakes,  woidd  have 
prevented  the  boy  from  mounting  the  train.  The  situation  was  the 
same  as  if  the  boy  had  persisted  in  mounting  the  moving  train 
drawn  by  the  engine  after  it  had  partly  passed  him,  or  when  too 
late  to  prevent  his  effort,  and  certainly  it  can  not  be  held  that  Johnson 
should  have  ceased  to  pass  that  point  with  his  train  or  put  a  man 
upon  each  car  because  the  boys  ignored  the  warning  to  keep  off. 

In  this  case  it  was  the  custom  to  sound  the  whistle  three  times 
before  releasing  the  cars,  and  the  warning  was  understood  by  all. 
A  few  minutes  before  their  release  on  this  occasion  deceased  had 
been  sent  away,  and  had  actually  gone  toward  home.  He  had  ap- 
parently obeyed  the  warning  and  was  nowhere  in  sight.  The  track 
and  right  of  way  was  clear,  and  this  the  employes  took  the  precau- 
tion to  ascertain.  While  the  general  custom  thus  to  release  the  cars 
with  knowledge  that  it  attracted  the  children  in  proximity  to  the 
track  was  doubtless  negligent,  it  was  perfectly  safe  to  do  so  when 
they  were  not  near  it.  Under  these  circumstances  we  do  not  think 
it  was  negligence,  as  to  deceased,  to  release  them.  We  think  the 
proximate  cause  of  his  death  was  not  the  release  of  the  cars,  but 
his  intervening  act  in  running  from  a  point  near  his  home  and 
undertaking  to  mount  the  cars. 

Justice  Pleasants  dissents  from  these  views,  and  is  of  opinion  the 
case  should  have  gone  to  the  jury.  The  majority  of  the  court  are 
of  opinion  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

On  reconsideration  the  majority  of  the  court  have  concluded  the 
affirmance  of  the  judgment  in  this  case  was  error.  The  members  of 
this  court  have  been  at  all  times  agreed  upon  the  proposition  that  the 
evidence  presented  the  issue  of  negligence  on  the  part  of  appellee  as 
to  any  child  which  he  had  reason  to  believe  would  likely  undertake 
to  mount  the  moving  cars  on  the  occasion  in  question,  but  the  majority 
were  of  opinion  that,  as  to  deceased,  appellee  was  not  negligent  because 
just  before  the  accident  deceased  had  been  driven  away,  and  when  the 
cars  were  released  appellee  had  no  reason  to  suppose  he  would  return 
and  undertake  to  mount  the  cars  as  he  had  frequently  done  before  within 
appellee's  knowledge.  Our  conclusion  necessarily  involved  the  idea  that 
the  evidence  upon  this  point  left  no  room  for  two  opinions.    A  review 
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of  the  evidence  has  led  us  to  believe  this  was  error,  and  that  there 
was  an  issue  for  the  jury. 

The  home  of  deceased  and  of  the  other  children  was  in' close  prox- 
imity to  the  track.  The  appellee  had  full  notice  that  the  moving 
cars  were  a  powerful  enticement  to  the  children,  and  that  they  had 
stubbornly  refused  to  regard  either  the  warnings  of  appellee  and  his 
servants  or  the  punishment  administered  by  the  parents.  Each  side 
of  the  right  of  way  was  grown  up  with  underbrush,  and  though 
deceased  had  been  sent  away  about  ten  minutes  before  the  accident 
and  had  apparently  obeyed  the  command  to  go  away  and  stay  away, 
it  was  not  known  how  far  he  had  gone,  how  near  he  was  to  the 
track,  or  whether  the  enticing  cars  would  draw  him  into  danger  as 
they  had  done  theretofore.  Under  these  facts  and  the  other  cir- 
cumstances of  the  case  the  jury  should  have  been  allowed  to  deter- 
mine the  issues,  including  the  question  whether,  in  releasing  the 
cars  after  appellee  had  sent  deceased  away,  he  acted  as  a  person 
of  ordinary  prudence  would  have  done  under  like  circumstances. 

The  motion  for  rehearing  is  granted,  our  former  judgment  set 
aside,  the  judgment  of  the  trial  court  reversed  and  the  cause  re- 
manded for  trial  upon  the  merits. 

Reversed  and  remanded. 

Writ  of  error  dismissed. 


First  State  Bank  of  Larned,  Kansas,  v.  J.  D.  McGaughet. 

Decided  March   18,   1905. 

1. — Anignmtnt  of  Error. 

An  assignment  of  error  tliat  "The  court  erred  in  sustaining  defendant's 
general  demurrer  to  plaintiff's  original  petition  and  accordingly  dismissing 
the  suit  and  rendering  judgment  in  favor  of  defendant  for  costs/'  followed  by  a 
proposition  stating  merely  that  the  petition  set  forth  a  good  and  valid  cause  of 
action,  is  not  subject,  it  seems,  to  the  objection  that  it  is  too  general. 

2. — Same — ^Fundamental  Error. 

It  is  fundamental  error  apparent  on  the  face  of  the  record  to  dismiss 
a  suit  on  general  demurrer  where  the  petition  states  a  good  cause  of  action. 

3. — ^Fraud — ^Eecovery  of  Koney  Paid  by  Bank. 

M.  telegraphed  to  a  bank  asking  if  it  would  pay  checks  of  C.  drawn  on  it 
in  payment  for  cattle,  and  the  bank  answered,  "Yes."  0.  then  drew  a  check 
in  M.'s  favor  for  a  sum  which  was  in  part  for  payment  on  cattle  and  in  part 
for  other  purposes,  and  the  bank  paid  the  check  in  ignorance  of  the  fact 
that  a  part  of  the  amount  was  not  in  payment  for  cattle.  C.  had  no  funds 
on  deposit  with  the  bank.  Held,  that  the  bank  was  entitled  to  recover  of  M. 
stich  amount  paid  him  on  the  check  as  was  not  in  payment  for  cattle,  the 
transaction  being  to  this  extent  fraudulent. 

4. — Same — Joint  Wrongdoer — Demurrer. 

The  fact  that  C.  would  also  be  liable  to  the  bank  with  M.  held  not  to 
alter  the  case;  and  if  by  reason  of  facts  not  disclosed  by  the  petition  C.  was 
primarily  or  alone  liable,  or  for  any  other  reason  the  bank  was  not  entitled 
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to   recover,  this  was  matter  of  defense   such  as  would  have  to  be  presented 
in  some  form  other  than  by  general  demurrer. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before  Hon. 
H.  B.  Jones. 

H,  8.  Rogers  and  C.  C.  Ferrell,  for  appellant. 

C.  H.  Steele,  for  appellee. 

STEPHENS,  Associate  Justice.— June  12,  1903,  appellee  sent 
the  following  telegram  from  Stamford,  Texas,  to  appellant  at  Lamed, 
Kansas:  "Will  you  pay  C.  W.  Clark's  checks  for  cattle?"  To  which 
on  the  same  day  appellant  replied  by  telegram:  "Yes.*^  Thereupon, 
June  13,  1903,  C.  W.*  Clark  drew  a  sight  draft  on  appellant  for 
$8,850,  payable  to  the  order  of  appellee,  which  was  paid  by  appel- 
lant in  due  course  of  business,  appellee  receiving  the  amount  of  the 
draft  on  or  about  the  day  of  its  date. 

This  suit  was  brought  by  appellant  against  appellee  to  recover 
$1,650  of  the  sum  so  paid,  the  petition  alleging,  "That  in  truth  and 
in  fact,  only  $7,200  of  said  draft  given  by  said  Clark  to  defendant 
as  aforesaid,  was  for  cattle,  and  the  balance  of  >said  draft,  to  wit, 
$1,650,  was  not  for  cattle,  but  was  for  some  other  purpose  unknown 
to  plaintiff."  The  petition  contained  only  the  following  additional 
allegations  and  prayer:  "That  plaintiff  agreed  with  defendant  by 
telegram,  as  is  herein  above  set  forth,  to  pay  said  C.  W.  Clark^s 
checks  for  cattle,  but  plaintiff  did  not  then  agree,  and  plaintiff  has 
at  no  time  agreed  with  defendant  to  pay  said  Clark^s  checks  for  any- 
thing else  but  for  cattle.  That  Stamford,  Texas,  where  said  draft 
was  drawn,  and  Lamed,  Kansas,  where  the  same  was  paid,  as  afore- 
said, are  several  hundred  miles  apart,  and  plaintiff  had  no  notice 
whatever,  except  defendant's  said  telegram,  of  the  trade  or  negotia- 
tions between  defendant  and  the  said  Clark,  both  of  whom  were  then 
at  Stamford,  Texas.  At  no  time,  from  the  day  it  was  drawn  to 
long  after  it  had  been  paid  as  aforesaid,  did  plaintiff  have  any  notice 
whatever  that  said  draft  included  $1,650,  or  any  other  amount,  that 
was  not  for  cattle,  and  plaintiff  believed  at  the  time  it  paid  said 
draft,  $8,850,  as  aforesaid,  that  the  entire  amount  was  for  cattle, 
and  that  said  draft  had  been  drawn  in  accordance  with  the  agree- 
ment by  and  between  plaintiff  and  defendant  as  set  forth  in  the 
telegram  aforesaid.  That  neither  at  the  time  said  draft  was  drawn, 
nor  at  any  time  since  that  date,  did  the  said  Clark  have  any  funds 
with  plaintiff,  nor  at  said  times  did  plaintiff  owe  the  said  Clark  any 
amount,  nor  did  plaintiff  have  any  understanding  or  agreement  with 
him  concerning  the  payment  of  said  draft.  Wherefore  plaintiff  says 
that  defendant  is  indebted  to  plaintiff  for  $1,650  had  and  received 
as  aforesaid,  together  with  interest  on  that  amount  at  six  percent 
interest  from  June  13,  1903,  and  for  that  amount  plaintiff  prays 
judgment,  together  with  all  costs  of  suit,  and  for  such  other  and 
further  relief,  general  and  special,  legal  and  equitable,  as  the  facts 
may  warrant." 
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The  court  sustained  a  general  demurrer  to  the  petition  and  dis- 
missed the  suit,  from  which  judgment  this  appeal  is  prosecuted. 

Conclusions  of  Law. — But  one  assignment  of  error  is  made,  and  it 
is  objected  to  for  being  too  general,  the  assignment  reading:  "The 
court  erred  in  sustaining  defendant's  general  demurrer  to  plain- 
tiff's original  petition  and  accordingly  dismissed  the  suit  and  render- 
ing judgment  in  favor  of  defendant  for  costs."  An  assignment  in 
terms  quite  as  general,  complaining  of  an  order  overruling  a  general 
demurrer,  was  considered  sufficient  in  Land  Company  v.  McClelland 
Brothers,  86  Texas,  192;  but  in  Railway  v.  Calnon,  50  S.  W.  Rep., 
422,  in  which  writ  of  error  was  refused,  such '  an  assignment,  "in 
the  absence  of  a  proposition  making  it  more  specific,"  was  held  to 
be  "too  general  to  demand  consideration."  The  proposition  in  this 
instance  merely  states  that  the  petition  stated  "a  good  and  valid 
cause  of  action,"  which  is  about  as  general  as  the  assignment.  But 
if  we  were  to  disregard  the  assignment  we  would  nevertheless  have  to 
consider  the  error,  since  it  would  be  fundamental  error  apparent  on 
the  face  of  the  record  to  dismiss  a  suit  on  a  genefal  demurrer  where 
the  petition  states  a  good  cause  of  action.  A  judgment  thus  making 
a  final  disposition  of  the  case  differs  from  a  mere  order  overruling 
a  demurrer,  as  in  the  cases  cited,  which  still  leaves  the  case  pending 
before  the  court,  without  final  determination  of  the  issues  involved. 

Considering,  then,  on  its  merits  the  question  raised  by  the  appeal, 
and  indulging  every  reasonable  intendment  in  favor  of  the  petition, 
we  have  the  case  of  money  paid  A  by  B  at  the  request  of  C  in  excess 
of  the  amount  B  had  promised  or  was  under  obligations  to  pay,  the 
excess  having  been  paid  by  B  in  the  mistaken  belief  that  he  had 
promised  and  was  under  obligation  to  pay  the  full  amount,  whereas 
A  received  the  money  knowing  that  B  had  not  promised  to  pay  the 
amount  so  received.  In  such  case  the  law  would. imply  a  promise  on 
A's  part  to  pay  the  excess  back  to  B.  It  is  perhaps  needless  to  say 
that  in  this  illustration  A  represents  appellee  and  B  appellant.  The 
draft,  read  in  the  light  of  the  telegrams,  amounted  to  a  representa- 
tion to  appellant  on  the  part  of  both  C.  W.  Clark,  the  drawer,  and 
appellee,  in  whose  favor  it  was  drawn,  that  the  full  amount  of  the 
draft  was  to  be  paid  to  appellee  for  cattle  purchased  by  him.  On 
the  facts  alleged  in  the  petition,  if  the  draft  had  not  been  paid, 
appellee  could  not  have  recovered  from  appellant  the  sum  sued  for 
in  this  case,  and  we  see  no  good  reason  for  denying  appellant  the 
recovery  thereof  after  it  had  been  paid  in  ignorance  of  the  fact  that 
the  draft  had  been  drawn  for  a  greater  sum  than  appellant  had 
agreed  to  pay.  The  transaction  was  in  a  legal  sense  fraudulent,  for, 
to  the  extent  of  $1,650,  appellee  received  money  to  which  he  knew 
or  ought  to  have  known  he  was  not  entitled.  The  expression  "for 
cattle"  in  the  telegram  was  material  and  all  important,  since  that 
alone  limited  the  amount  for  which  Clark  was  authorized  to  draw. 

To  state  the  case  in  another  way,  in  order  to  make  it  plainer,  if 
possible;  let  us  suppose  two  drafts  to  have  been  drawn,  one  to  pay 
for  cattle,  in  the  sum  of  $7,200,  for  which  appellant  was  liable,  and 
Vol.  XXXVIII.  Civil-.32. 
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the  other  for  some  other  purpose,  in  the  sum  of  $1,650,  for  which 
he  was  not  liable,  and  both  to  have  been  paid  by  appellant  on  the 
representation  of  appellee  that  they  had  been  drawn  in  his  favor  to 
pay  for  cattle  sold  Clark,  there  being  nothing  on  the  face  of  the 
drafts  to  show  for  what  they  had  been  drawn;  or,  what  would  amount 
to  the  same  thing,  let  us  suppose  both  drafts  to  have  shown  on  their 
face  that  they  had  been  drawn  to  pay  for  cattle;  in  such  case  it  is 
not  to  be  doubted  that  appellant  would  be  entitled  to  recover  the 
proceeds  of  the  smaller  draft  so  obtained  by  appellee.  All  that  such 
a  transaction  would  lack  of  being  a  violation  of  the  statute  against 
swindling  would  be  the  fraudulent  intent.  While  one  so  obtaining 
money  would  not  be  liable  to  a  criminal  prosecution  in  the  absence 
of  such  intent,  he  would  nevertheless  be  liable  in  a  civil  action  for 
the  consequences  of  his  false  representation,  however  innocently  made. 
The  fact  that  Clark  would  also  be  liable  does  not  alter  the  case. 
Both  were  prima  facie  and  equally  in  the  wrong,  according  to  the 
allegations  of  the  petition,  in  favor  of  which  every  reasonable  intend- 
ment is  to  be  indulged  as  against  a  general  demurrer.  Land  Co.  v. 
McClelland  Bros.,  -supra.  If  by  reason  of  facts  not  disclosed  by  the 
petition  Clark  was  primarily  or  alone  liable,  or  for  any  other  reason 
appellant  was  not  entitled  to  recover  herein,  this  was  matter  of 
defense  which  appellee  was  required  to  present  in  some  form  other 
than  by  general  demurrer.  The  reasonable  intendment  of  the  peti- 
tion is  that  the  money  sued  for  was  obtained  by  means  of  a  false 
representation  on  the  part  of  appellee  as  well  as  Clark,  and  the 
general  allegation  in  the  petition  of  indebtedness  so  arising  and  exist- 
ing at  the  institution  of  the  suit'  was  sufficient,  in  the  absence  of 
special  exceptions. 
The  judgment  is  therefore  reversed  and  the  cause  remanded  for 


a  new  trial. 


Reversed  and  remanded. 


National  Life  Insurance  Co.  v.  Mollis  A.  Manning. 

Decided  March  18,  1905. 

1. — ^Life  Insuranoe — ^Delayed  Payment  of  Premium — ^Waiver. 

Where  a  life  policy  provided  that  a  failure  to  pay  any  renewal  premium 
or  note  given  therefor,  or  any  part  thereof,  when  due,  should  cancel  the  in- 
suranoe and  terminate  the  policy,  and  a  note  given  by  the  insured  for  a  renewal 
premium  stipulated  that  if  it  was  not  paid  at  maturity  the  policy  should  cease 
and  the  whole  amount  of  the  note  should  be  considered  as  earned  and  be 
collectible  without  restoration  of  the  policy,  the  receipt  by  the  insurer  of  a  part 
payment  on  the  note  after  default  in  its  payment  at  maturity  did  not  operate 
as  a  waiver  of  the  forfeiture  where  the  insured  died  before  completing  the 
payment. 

S.-^ame— Interest — ^Forfeiture. 

A  failure  to  pay  the  interest  on  the  note  aa  stipulated  therein  operated 
to  work  a  forfeiture,  even  if  the  principal  is  to  be  regarded,  under  the  faeta 
stated,  as  having  all  been  paid  prior  to  the  death  of  the  insured* 
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-Eeitoration  of  Poliey  After  Death. 

A  clause  in  the  policy  providing  that  the  insured  should  have  the  right 
to  restore  the  policy  at  any  time  within  one  month  after  its  forfeiture,  without 
furnishing  evidence  of  good  health,  upon  payment  of  the  premium  with  six 
per  cent  interest,  did  not  give  the  effect  of  a  restoration  to  a  tender  of  the 
premium  and  interest  made  for  the  insured  after  his  death  and  within  a  month 
from  the  forfeiture. 

4. — Same. 

Where  the  insured  gave  his  note  for  a  premium  due  and  the  not«  provided 
that  if  it  should  be  collected  after  maturity  and  satisfactory  evidence  of  the 
good  health  of  the  insured  is  furnished,  the  policy  may  be  restored,  this  super- 
seded the  clause  in  the  policy  permitting  such  restoration  without  evidence 
of  good  health. 

5. — Same — ^Annual  and  Quarterly  Payments. 

Where  the  policy  gave  the  insured  the  option  of  paying  premiums  annually, 
semi-annually  or  quarterly,  and  he  elected  to  pay  annually  and  executed  his 
note  for  an  annual  premium,  but  failed  to  pay  it  in  full  at  maturity,  the  fact 
that  the  amount  paid  by  him  on  the  note  before  forfeiture  would  have  sufficed, 
under  the  quarterly  payment  plan,  to  keep  the  policy  alive  until  the  date 
of  his  death,  did  not  prevent  the  forfeiture  from  taldng  effect. 

Appeal  from  the  District  Court  of  Shackelford.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

Maurice  E.  Locke,  for  appellant. — 1.  Before  the  death  of  the  insured, 
the  policy  sued  upon  had  ceased  to  be  in  force  by  reason  of  the  non- 
payment of  a  note  given  by  him  for  the  second  annual  premium  thereon. 
Iowa  Life  Ins.  Co.  v.  Lewis,  187  TJ.  S.,  335;  Laughlin  v.  Fidelity  Mut. 
Life  Assn.,  28  S.  W.  Rep.,  411 ;  National  Life  Ins.  Co.  v.  Reppond,  81 

S.  W.  Rep.,  ;  Pitt  v.  Berkshire  Life  Ins.  Co.,  100  Mass.,  500; 

Mclntyre  v.  Michigan  State  Ins.  Co.,  52  Mich.,  188 ;  Fowler  v.  Metro- 
politan Life  Ins.  Co.,  116  N.  Y.,  389;  Ressler  v.  Fidelity  Mut.  Life 
Ins.  Co.,  75  S.  W.  Rep.,  735;  Cohen  v.  Continental  Fire  Ins.  Co.,  67 
Texas,  325;  Union  Cent.  Life  Ins.  Co.  v.  Chowning,  28  S.  W.  Rep.,  117; 
Economic  Life  Assn.  v.  Spinney,  116  Iowa,  385;  Wall  v.  Home  Ins.  Co., 
36  N.  Y.,  157;  Williams  v.  Albany  City  Ins.  Co.,  19  Mich.,  451; 
Joliffe  V.  Madison  Mut.  Ins.  Co.,  39  Wis.,  Ill;  Shultz  v.  Hawkeye 
Ins.  Co.,  42  Iowa,  239;  9  Cyc,  242;  Mutual  Life  Ins.  Co.  v.  Hill,  193 
U.  S.,  551 ;  Union  Cent.  Life  Ins.  Co.  v.  Wilkes,  92  Texas,  468 ;  1 
Daniel,  Neg.  Inst,  sec.  633;  7  Cyc,  871,  878;  Want  v.  Blunt,  12  East, 
183 ;  Pritchard  v.  Mutual  L.  •Assur.  Soc,  3  Com.  Bench,  N.  S.,  622 ; 
Simpson  v.  Accident  Death  Ins.  Co.,  2  Com.  Bench,  N.  S.,  257 ;  Tarleton 
V.  Staniforth,  5  Term  Rep.,  695;  Mutual  Ben.  Life  Ins.  Co.  v.  Ruse, 
8  Ga.,  534;  Lantz  v.  Vermont  Life  Ins.  Co.,  139  Pa.  St.,  546;  2  May 
on  Insurance,  sees.  353-355,  357;  Niblack  on  Benefit  Societies,  515; 
Bliss  on  Life  Insurance,  sec.  195;  Crawley  on  Life  Insurance,  49; 
Paine  v.  Pacific  Mut.  Life  Ins.  Co.,  51  Fed.  Rep.,  689;  Gibson  v. 
Pelkie,  37  Mich.,  379;  Couturier  v.  Hastie,  5  H.  of  L.  Cas.,  673; 
Riegel  v.  Am.  Life  Ins.  Co.,  153  Pa.  Si,  134;  Poriier  on  Insurance, 
8;  Valery,  Des  Contrats  par  Correspondance,  198,  191;  Levi,  Delia 
Assicurazione  suUa  Vita,  249. 

2.  Insofar  as  the  remittance  started  on  its  way  before  Dr.  Manning 
died  may  be  regarded  as  his  implied  offer  to  pay  up  his  premium 
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and  revive  his  policy,  it  was  revoked  and  annulled  by  his  death  for 
a  reason  independent^  of  that  mentioned  in  the  last  paragraph.  He 
did  not  succeed  in  completing  a  contract  of  restoration  before  he  died; 
and  he  could  not  make  one  thereafter,  because  a  dead  man  can  not 
contract.  In  both  common  law  countries  and  civil  law  countries  it  is 
held  that  death  revokes  outstanding  propositions.  Travelers'  Ins.  Co. 
V.  Jones,  73  S.  W.  Rep.,  9?8;  Paine  v.  Pacific  Mut.  Life  Ins.  Co.,  2 
C.  C.  A.,  459,  61  Fed.,  689;  Pratt  v.  Trustees  of  Baptist  Society,  93 
111.,  475,  34  Am.  Rep.,  187;  Wallace  v.  Townsend,  43  Ohio  St.,  537,  3 
N.  E.  601;  Phipps  v.  Jones,  20  Pa.  St.,  260;  Helfenstein's  Estate,  77 
Pa.  St.,  328,  18  Am.  Rep.,  449;  Foust  v.  Board  of  Publication,  8  Lea 
(Tenn.),  552;  The  Palo  Alto,  2  Ware,  344,  Fed.  Cas.  No.  10700; 
Browne  v.  McDonald,  129  Mass.,  66;  Twenty-third  St.  Baptist  Church 
V.  Comwell,  117  N.  Y.,  601,  23  N.  E.,  177;  Anson  on  Contracts,  '?28; 
Ruediger,  Lebensversicherungsvertrag,  112,  206. 

S.  Webb,  J.  A.  King  and  Thomas  L.  Blanton,  for  appellee. — 1.  Where 
a  policy  provides :  that  failure  to  pay  the  premium  when  due  shall  can- 
cel the  insurance  and  terminate  the  policy;  but  in  a  later  clause  it 
further  provides :  "In  case  any  premium  becoming  due  under  this  pol- 
icy after  the  completion  of  one  year  shall  not  be  paid  on  or  before  the 
date  due,  the  insured  hereunder  shall  have  the  right  to  restore  this  policy 
at  any  time  within  one  month  after  such  date,  without  furnishing  evi- 
dence of  good  health,  upon  payment  of  the  premium  with  six  percent 
interest;"  the  insured,  in  such  case,  without  regard  to  his  state  of  health, 
ipso  facto  restores  such  policy,  without  any  action  whatever  on  the  part 
of  the  company,  simply  by  making  the  payment  with  interest  within  one 
month  after  such  payment  was  due.  Hartford  Life  Co.  v.  ITnsell,  144 
U.  S.,  449,  36  L.  Ed.,  496;  Washington  Life  Ins.  Co.  v.  Bcrwald,  72 
S.  W.  Rep.,  436;  New  York  Life  v.  English,  67  S.  W.  Rep.,  884; 
Insurance  Co.  v.  Orlopp,  61  S.  W.  Rep.,  336 ;  Hamilton  Gin  &  M.  Co. 
V.  Sinker,  74  Texas,  51;  Insurance  Co.  v.  Eggleston,  96  U.  S.,  577, 
24  L.,  841;  Hallock  v.  Commercial  Ins.  Co.,  26  N.  Jer.  Law,  268; 
1  Beach  Modem  Law  of  Contracts,  66;  Security  T.  &  Life  Co.  v.  Hal- 
lam,  73  S.  W.  Rep.,  554. 

2.  WTiere  an  insurance  policy  contains  inconsistent  provisions,  or  are 
so  framed  as  to  be  open  to  construction,  such  construction  should  be  lib- 
eral to  avoid  forfeiture.  McMaster  v.  New  York  Life  Ins.  Co.,  183 
U.  S.,  40,  46  L.  Ed.,  64;  Pythias  v.  ^^^ther8,  177  U.  S.,  275,  44  L. 
Ed.,  769;  New  York  Life  Ins.  Co.  v.  English,  67  S.  W.  Rep.,  884-, 
Insurance  Co.  v.  Orlopp,  61  S:  W.  Rep.,  336;  Hallock  v.  Commercial 
Ins.  Co.,  26  N.  Jer.  Law,  268. 

3.  Forfeitures  are  not  favored  in  law,  and  courts  are  always  prompt 
to  seize  any  circumstance  that  would  avoid  a  forfeiture.  Hartford 
Life  I.  Co.  V.  TInsell,  144  U.  S.,  449,  36  L.  Ed.,  496;  Joliffe  v.  Madison 
M.  Life  I.  Co.,  39  Wis.,  119. 

An  insurance  company  recognizes  the  exiBtence  of  a  policy,  and  waives 
forfeiture  for  nonpayment  of  premium,  by  extending  a  premium  note 
after  maturity,  and  then  only  requesting  a  partial  payment  of  the 
extended  note  at  the  new  maturity.    Insurance  Co.  v.  Eggleston,  96  U.  S., 
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677,  24  L.  Ed.,  841 ;  Insurance  Co.  v.  WolflE,  95  U.  S.,  330,  24  L.  Ed., 
387;  Phenix  Ins.  Co.  v.  Doster,  106  U.  S.,  36,  27  L.  Ed.,  65;  Joliflfe 
V.  Madison  M.  L.  I.  Co.,  39  Wis.,  119;  Insurance  Co.  v.  Unsell,  144  U.  S., 
449,  450,  36  L.  Ed.,  496. 

SPEEB,  Associate  Justice. — This  is  an  action  by  appellee  against 
appellant  to  recover  the  value  of  an  installment  policy  of  insurance  for 
$5,000,  issued  by  the  appellant  company  upon  the  life  of  her  deceased 
husband.  Dr.  Edmund  E.  Manning,  together  with  interest,  costs  and  stat- 
utory penalty.  The  appellant  defended  upon  the  ground  that  the  policy 
was  not  in  force  at  the  date  of  Dr.  Manning's  death,  because  he  had 
made  default  in  the  payment  of  a  note  given  by  him  for  the  second 
annual  premium  thereon.  A  trial  before  the  disWct  judge  resulted  in 
a  judgment  in  favor  of  appellee  for  $5,226.40,  of  which  judgment  the 
insurance  company  seeks  a  revision  by  writ  of  error. 

The  policy  of  insurance,  which  was  issued  June  18,  1902,  contained 
the  following  conditions  which  are  pertinent  to  the  questions  to  be  deter- 
mined by  us: 

"The  National  Life  Insurance  Company  of  the  United  States  of 
America,  Washington,  D.  C,  in  consideration  of  the  statements,  agree- 
ments and  warranties  in  the  application  herefor  (copy  of  which  is 
hereto  attached),  which  is  hereby  made  a  part  of  this  contract;  and  of 
the  payment  of  $104.95,  being  the  premium  hereon  for  the  first  year, 
hereby  promises  to  pay  the  sum  of  $5,000  in  ten  equal  installments  of 
$500  each  to  Mollie  A.  Manning  (wife  of  the  insured)  if  living;  if  not 
living,  to  the  insured's  executors,  administrators  or  assigns,  at  the 
principal  branch  oflBce  of  the  company  in  Chicago,  Illinois,  the  first 
installment  to  be  paid  immediately  upon  receipt  and  acceptance  of  due 
proof  of  the  fact  and  cause  of  death  of  Edmund  R.  Manning  of  Stam- 
ford, county  of  Jones,  State  of  Texas  (the  insured  under  this  policy), 
provided  such  death  shall  occur  on  or  before  twelve  o'clock  noon  of  the 
18th  day  of  June,  A.  D.,  1903.  The  policy  may  be  renewed  and  ex- 
tended on  like  conditions,  without  medical  re-examination,  for  the  term 
of  ten  years  from  the  18th  day  of  June,  A.  D.,  1902,  upon  the  payment  of 
$104.95  on  or  before  twelve  o'clock  noon  of  the  18th  day  of  June  in 
each  year  during  said  term. 

"This  policy,  after  having  been  in  force  for  one  full  year,  shall  be 
incontestable,  provided  premiums   are   paid   as  required  herein. 

"The  premiums  under  this  policy  are  payable  in  advance,  and  may  be 
paid  annually,  semi-annually  or  quarterly,  at  the  option  of  the  insured 
as  follows:  $104.95  annually,  carrying  the  insurance  for  twelve  months; 
or  $54.55  semi-annually,  carrying  the  insurance  for  six  months;  or 
$27.80  quarterly,  carrying  the  insurance  for  three  months. 

"Any  part  of  the  yeai^s  premium  remaining  unpaid,  together  with 
any  other  indebtedness  of  the  insured  or  beneficiary  to  the  company, 
whether  due  or  not  due,  together  with  the  interest  thereon,  shall,  at 
the  option  of  the  company,  immediately  become  due,  and  shall  be  de- 
ducted from  the  amount  or  amounts  first  payable,  in  the  event  of  death, 
or  in  any  settlement  hereunder. 

"All  premiums  are  payable  at  the  principal  branch  oflBce  of  the 
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company  in  Chicago^  Illinois^  unless  otherwise  agreed  in  writings  but 
may  be  paid  to  authorized  agents  or  collectors^  in  exchange  for  receipts 
signed  by  the  president  or  secretary,  and  countersigned  by  such  agents 
or  collectors.  Failure  to  pay  any  note  given  on  account  of  the  first 
premium  when  due,  or  default  in  the  payment  of  any  renewal  premium, 
or  any  part  thereof,  or  any  note  given  therefor  when  due,  shall  cancel 
the  insurance  and  terminate  this  policy,  and  all  payments  previously  made 
shall  belong  to  and  be  retained  by  the  company. 

"This  policy  will  be  reinstated  upon  written  application  therefor 
within  one  year  after  nonpayment  of  any  premium,  subject  to  evidence 
of  good  health  satisfactory  to  the  company,  and  payment  of  all  delin- 
quent premiums,  with  interest  at  the  rate  of  six  percent  per  annum. 
In  case  any  premium  becoming  due  imder  this  policy  after  the  com- 
pletion of  one  year  shall  not  be  paid  on  or  before  the  date  due,  the 
insured  hereunder  shall  have  the  right  to  restore  this  policy  at  any  time 
within  one  month  after  such  date,  without  furnishing  evidence  of  good 
health,  upon  payment  of  the  premium  with  six  percent  interest 

"All  agreements  made  by  the  company  are  signed  by  the  president  or 
secretary.  This  power  will  not  be  delegated.  No  other  person  can  alter 
or  waive  any  of  the  conditions  of  this  policy,  or  issue  permits  of  any 
kind,  or  make  any  agreement  binding  upon  the  company. 

"It  is  hereby  agreed  that  in  the  event  of  the  death  X>t  Edmund  R. 
Manning,  the  insured  under  policy  No.  43,593,  issued  by  the  National 
Life  Insurance  Company  of  the  United  States  of  America,  which  said 
policy  is  in  full  force  upon  the  books  of  said  company,  Mollie  A.  Man- 
ning, the  beneficiary  named  in  said  policy,  shall  have  the  privilege  of 
commuting  the  instellments  due  and  payable  as  provided  therein  for  a 
present  cash  value  equal  to  84.4  percent  of  the  total  amount  of  the 
installments  payable,  amounting  to  $4,220 ;  it  being  expressly  stipulated 
that,  in  case  the  said  beneficiary  shall  avail  herself  of  the  above  privi- 
lege, notice  of  her  intention  to  do  so  shall  be  given  to  said  company  in 
writing  within  sixty  days  after  the  date  of  furnishing  proofs  of  death 
of  the  said  insured,  otherwise  this  privilege  to  be  void  and  of  no  efifect." 

Dr.  Manning,  being  unable  to  pay  the  premium  falling  due  June  18, 
1903,  executed  and  delivered  to  appellant  the  following  note : 

"$104.96.  Stamford,  Texas,  June  16,  1903. 

"On  or  before  December  1,  1903,  after  date,  for  value  received,  I 
promise  to  pay  to  the  National  Life  Insurance  Company  of  the  IT.  S.  of 
A.,  at  its  principal  branch  ofiice  in  Chicago,  Illinois,  one  hundred,  four 
and  ninety-five  one-hundredth  dollars,  with  interest  at  six  percent  per 
annum  from  June  18,  1903,  until  paid. 

"This  note  is  given  for  the  purpose  of  securing  an  extension  to  De- 
cember 1, 1903,  from  June  18,  1903,  under  insurance  contract  No.  43593 
of  its  issue,  and  shall  be  a  lien  on  said  policy. 

"If  this  note  is  unpaid  at  maturity,  the  said  policy  shall  cease  and 
determine  in  accordance  with  its  terms,  and  the  whole  amount  of  this 
note  shall  be  considered  earned,  and  shall  be  collectible  by  said  com- 
pany (together  with  a  reasonable  attorney's  fee  for  cost  of  collection) 
without  restoration  of  said  policy.     However,  if  this  note  is  collected 
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after  maturity,  and  satisfactory  evidence  of  good  health  of  the  insured 
is  furnished,  said  policy  may  be  restored. 

''No.  03196.     Due  December  1,  1903.     P.  0.  address,  Stamford, 
Texas.  (Signed)  E.  R.  Manning.^' 

Being  yet  unable  to  pay  this  note  at  its  maturity,  he  sought  and  ob- 
tained an  extension  of  the  same  until  December  20,  1903,  which  exten- 
sion was  endorsed  in  ink  upon  the  face  of  the  note.  Upon  January  7, 
1904,  the  deceased  paid  upon  this  note  the  sum  of  $50,  which  was  ac- 
ceptei  and  retained  by  the  company.  On  January  14,  1904,  by  the  di- 
rection of  the  insured,  M.  E.  Manning,  his  nephew,  mailed  to  appel- 
lant's agent,  at  Waco,  a  draft  for  $54.95  in  payment  of  balance  due  on 
Dr.  Manning's  note,  in  which  letter  he  offered  to  remit  any  additional 
amount  that  might  be  due  on  such  note  by  way  of  interest.  This  re- 
mittance reached  the  agent  at  Waco  on  the  morning  of  the  16th.  Dr. 
Manning  had  died  between  the  time  of  its  mailing  at  Stamford  and  its 
receipt  at  Waco.  On  January  21,  M.  E.  Manning  sent  to  the  Waco  agent 
a  draft  for  $3.76,  in  payment  of  interest  due  on  Dr.  Manning's  note. 
The  drafts  for  $54.95  and  $3.75  were  returned  by  the  agent  to  Mr. 
Manning,  the  agent  having  learned  of  the  death  of  the  insured.  Upon 
these  facts,  which  are  undisputed,  the  appellant  contends  that  judgment 
should  have  been  rendered  in  its  favor. 

It  can  not  be  denied,  and,  indeed,  seems  not  to  be  disputed,  that, 
under  the  provisions  of  the  policy,  and  the  terms  of  the  note  already 
quoted,  the  policy  ceased  and  determined  upon  the  deceased's  failure  to 
pay  such  note  at  its  maturity.  The  failure  ipso  facto  put  an  end  to 
the  insurance.  (Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.,  335;  Laughlin 
V.  Fidelity  Mutual  Life  Association,  28  S.  W.  Eep.,  411;  National  Life 
Ins.  Co.  V.  Reppond,  81  S.  W.  Rep.,  1012.)  This  default,  in  view  of 
the  extension  granted  upon  the  note,  and  of  the  days  of  grace  to  which 
it  was  entitled,  may  be  taken  to  have  occurred  after  December  23,  1903. 
Unless  this  forfeiture  was  in  some  way  waived  by  the  company,  or  the 
policy  had  been  restored  under  the  terms  of  the  contract  prior  to  Dr. 
Manning's  death,  the  appellee  was  not  entitled  to  recover.  The  only  act 
tending  in  any  way  to  show  a  waiver  upon  the  part  of  the  company  was 
the  coUection  and  retention  of  the  $50  paid  on  the  note  on  January 
7,  after  default  had  been  made.  Under  the  authorities,  this  can  not  be 
treated  as  a  waiver,  since  the  note  itself  provides  that,  if  the  same  "is 
unpaid  at  maturity,  the  said  policy  shall  cease  and  determine  in  accord- 
ance with  its  terms,  and  the  whole  amount  of  this  note  shall  be  con- 
sidered earned,  and  shall  be  collectible  by  said  company,  .  .  .  with- 
out restoration  of  said  policy."  (Cohen  v.  Continental  Fire  Ins.  Co.,  67 
Texas,  325;  Union  Central  Life  Ins.  Co.  v.  Chowning,  28  S.  W.  Rep., 
117;  Laughlin  v.  Fidelity  Mutual  Life  Association,  28  S.  W.  Rep.,  411.) 

Treating  the  payment  of  $54.95  as  having  been  made  to  appellant 
prior  to  Dr.  Manning's  death,  or,  in  other  words,  at  the  time  the  draft 
was  deposited  in  the  postoflSce  at  Stamford,  the  sum  of  $104.95 — ^the 
face  of  the  note,  representing  the  second  annual  premium — ^was  paid  by 
the  insured  within  one  month  after  that  premium  became  due.  But 
there  yet  lacks  an  essential  element  of  compliance  to  effect  a  restoration 
of  the  policy  according  to  its  terms,  viz. :  there  remains  to  be  paid  inter- 
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est  upon  this  sum  at  the  rate  of  six  percent  per  annum.  It  is  undisputed 
that  this  interest,  amounting  to  $3.71,  was  not  paid  by  anyone  till  after 
Dr.  Manning's  death.  The  restoration  of  a  lapsed  policy  is  akin  to  the 
making  of  a  new  contract  of  insurance,  and  where,  as  here,  the  subject 
matter  of  the  contract,  to  wit,  the  life  of  the  applicant,  had  ceased  to 
exist,  there  can  be  no  lawful  contract  It  is  too  clear  for  argument  that 
the  language  of  the  policy,  that  "the  insured  hereunder  shall  have  the 
right  to  restore  this  policy  at  any  time  within  one  month  after  such  date 
without  furnishing  evidence  of  good  health,  upon  payment  of  the  pre- 
mium with  six  percent  interest,"  contemplates  that  such  payment  shall 
be  made  by  the  "insured,"  which  necessarily  postulates  that  he  is  at  the 
time  alive.  What  we  have  said  upon  the  subject  of  restoration  presup- 
poses that  the  restoration  clause  of  the  policy  above  quoted  applies  to 
the  case  before  us.  But  it  is  by  no  means  clear  that  such  is  the  case; 
on  the  contrary,  the  restoration  is  by  the  note  made  to  depend  upon 
the  provision  contained  therein  relative  to  that  subject.  It  is  there 
stipulated:  "If  this  note  is  collected  after  maturity,  and  satisfactory 
evidence  of  good  health  of  the  insured  is  furnished,  said  policy  may  be 
restored."  Upon  a  default  in  the  payment  of  the  second  annual  pre- 
mium, due  June  18,  1903,  Dr.  Manning  had  the  right,  under  the  terms 
of  the  policy,  to  restore  the  same,  without  furnishing  evidence  of  good 
health,  upon  payment  of  the  premium  with  six  percent  interest,  at  any 
time  within  one  month  thereafter.  Instead  of  exercising  this  right  he 
chose  to  execute  instead,  the  note  for  $104.96,  heretofore  set  out,  in  pay- 
ment of  this  annual  premium,  which  contained  the  stipulation  provid- 
ing for  a  restoration  of  the  policy  in  the  event  of  a  default  in  its  pay- 
ment by  furnishing  satisfactory  evidence  of  good  health  of  the  insured, 
which,  according  to  the  undisputed  evidence,  was  never  done.  The  note 
itself  is  based  upon  a  valuable  consideration,  and  there  is  no  reason 
why  this  latter  contract  between  the  parties,  calling  for  satisfactory  evi- 
dence of  good  health  before  a  restoration  should  be  effected,  is  not 
binding. 

Finally,  it  is  contended  by  appellee  that,  since  the  insured  had  the 
option  to  pay  his  second  premium  annually,  semi-annually  or  quarterly, 
the  payment  by  him  of  $104.95,  made  by  January  15,  1904,  ipso  facto 
restored  such  policy,  as  the  three  quarterly  payments  then  due,  together 
with  six  percent  interest,  amounted  to  less  than  the  payment  made. 
Clearly,  this  position  is  not  tenable,  for  the  reason  that  the  insured 
exercised  his  option  under  this  paragraph  of  the  policy  to  pay  annually, 
and,  in  pursuance  thereof,  he  executed  his  note  to  appellant  for  the 
amount  of  the  annual  premium,  as  already  shown.  It  was  expressly  so 
pleaded  by  the  appellee  in  her  petition.  While  it  is  true  that  forfeitures 
are  not  favored  in  law,  and  while  it  is  further  true  that,  if  a  contract 
of  insurance  is  capable  of  more  than  one  construction,  that  construction 
most  favorable  to  the  insured  will  be  adopted,  yet,  where  the  parties  have 
made  a  contract,  and  clothed  it  in  language  that  is  clear  and  unambigu- 
ous, the  courts  have  no  power  to  construe  the  language  otherwise  than 
the  parties  themselves  intended  that  it  should  be.  We  are  not  at  liberty 
to  change  contracts,  even  though  a  forfeiture  should  result.  Clearly,  an 
insurance  company  has  the  right  to  stipulate  for  the  prompt  payment 
of  premiums  due,  and  to  provide  a  forfeiture  by  way  of  penalty  to  en- 
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force  such  provision.  There  is  nothing  unlawful  in  such  a  contract.  To 
avoid  such  forfeiture,  those  claiming  under  the  policy  must  show  a 
waiver  and  a  substantial  compliance  with  the  terms  of  the  contract. 
Neither  has  been  shown  in  this  case,  and  the  judgment,  therefore, 
should  have  been  rendered  for  the  appellant. 

The  judgment  of  the  District  Court  is  therefore  reversed  and  judg- 
ment here  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 


Red  Riveb,  Texas  &  Southern  Railway  Company  v.  T.  L.  Reynolds. 

Decided  March    18,   1905. 

1. — ^Damagei  for  Penonal  Injury — ^Double  Eeeovery — Charge. 

Where  in  an  action  of  damages  for  negligent  personal  injuries  the  charge 
instructed  the  jury  to  allow  plaintiff  reasonable  and  just  compensation  for  the 
injuries  received,  referring  them  to  the  evidence  for  the  character  of  the 
injuries  and  the  extent  of  the  damages,  and  this  was  followed  by  a  paragraph 
which  merely  stated  in  detail  what  the  jury  would  take  into  consideration, 
if  warranted  by  the  evidence,  in  estimating  the  damages,  enumerating  the 
items  of  loss  which  the  evidence  tended  to  show  had  already  .been  sustained, 
and  then  directing  their  attention  to  the  issue,  raised  both  by  the  pleadings 
and  evidence,  of  loss  thereafter  to  result  from  existing  or  permanent  injuries, 
such  charge  could  not  reasonably  have  misled  the  jury  into  giving  double  dam- 
ages.   See  opinion  for  the  chaige. 


-Meainre  of  Damages  for  Permanent  Injury. 
A  failure  of  the  charge  to  explain  as  fully  as  might  properly  have  been 
done  how  the  damages  for  permanent  injuries  were  to  be  measured  was  not 
reversible  error  where  no  further  instruction   on  that  subject   was   requested 
and  the  court  had  already  stated  the  rule  in  general  terms. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  E.  Smith. 

West,  Chapman  &  Yfesi  and  Theodore  Macky  for  appellant,  cited,  on 
the  point  that  the  charge  permitted  a  double  recovery  of  damages, 
Texas  Cent.  Ry.  v.  Brock,  88  Texas,  310;  St.  Louis  &  S.  W.  Ry.  v. 
Smith,  63  S.  W.  Rep.,  1067;  Railway  Co.  v.  Hannig,  91  Texas,  347;  St. 
Louis  &  S.  W.  Ry.  v.  Highnote,  74  S.  W.  Rep.,  920;  Red  River,  T.  &  S. 
Ry.  V.  Hughes,  81  S.  W.  Rep.,  1035. 

Tf .  A.  H auger  and  Ben  M.  Terrell,  for  appellee. — If  a  charge  submits 
items  clearly  proper  to  be  considered,  while  estimating  the  damages  ac- 
crued at  time  of  the  trial,  and  a  subsequent  clause  thereof  authorizes  the 
permanent  effect  of  the  injuries  to  be  considered  in  estimating  the  dam- 
ages, if  any,  then  the  fact  that  the  clause  relative  to  said  permanency 
omits  certain  items  that  may  constitute  the  permanent  damage  does  not 
render  the  charge  fundamentally  erroneous,  but,  if  error  at  all,  is  one 
merely  of  omission.  The  jury  will  be  presumed  to  have  acted  reason- 
ably, and  were  not  misled  simply  because  the  items  constituting  the  per- 
manent damage  were  not  detailed  in  said  clause.  The  charge  should  be 
construed  as  a  whole  and  reasonably,  and,  when  so  considered,  no  in- 
creased recovery  for  the  temporary  items  of  damage  is  thereby  author- 
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ized.  Galveston,  H.  &  S.  A.  Ry.  v.  Hampton,  24  Texas  Civ.  App.,  461 ; 
Gulf,  C.  &  S.  F.  Ry.  v.  Brown,  16  Texas  Civ.  App.,  103,  104;  Knittle  v. 
Schmidt,  16  Texas  Civ.  App.,  10,  11;  Cameron  M.  &  El.  Co.  v.  Ander- 
son, 78  S.  W.  Rep.,  10;  Texas  Cent.  Ry.  v.  Rowland,  3  Texas  Civ.  App., 
165;  Mexican  Cent.  Ry.  v.  Mitten,  13  Texas  Civ.  App.,  661;  Houston  & 
T.  C.  Ry.  V.  Boehm,  67  Texas,  152;  Galveston  Oil  Co.  v.  Malin,  60 
Texas,  648,  649 ;  Oil  Co.  v.  Bums,  96  Texas,  580.  581 ;  San  Antonio  & 
A.  P.  Ry.  V.  Weigers,  22  Texas  Civ.  App.,  347,  348;  Gulf,  C.  &  S.  F. 
Ry.  V.  Lankford,  88  Texas,  604,  606 ;  St.  Louis  S.  W.  Ry.  v.  Freedman, 
46  S.  W.  Rep.,  104;  Central  Texas  &  N.  W.  Ry.  v.  Luther,  74  S.  W. 
Rep.,  589,  590;  International  &  G.  N.  Ry.  v.  Locke,  67  S.  W.  Rep., 
1084,  1085;  O'Niel  v.  Blase,  68  S.  W.  Rep.,  770,  771. 

STEPHENS,  Associate  Justice. — ^This  appeal  is  from  a  judgment 
recovered  by  appellee  on  account  of  personal  injuries  received  by  his 
wife  while  a  passenger  on  one  of  appellant's  trains,  due  to  the  negligence 
of  appellant 

But  one  question  is  submitted  for  our  determination,  be  it  said  to  the 
credit  of  appellant's  counsel  in  thus  briefing  the  case,  and  that  is, 
whether  the  court  erred  in  giving  the  following  charge  on  the  measure 
of  damages :  '^In  estimating  such  damages,  you  will  take  into  considera- 
tion the  physical  and  mental  pain,  if  any,  you  may  believe  from  the 
evidence  she  has  undergone  by  reason  of  such  negligence,  if  any;  and  if 
Mrs.  Reynolds'  ability  to  labor  and  earn  money,  as  a  seamstress,  and  to 
attend  to  her  domestic  duties,  has  been  impaired  by  reason  of  such  in- 
juries, if  any,  and  by  reason  thereof  she  has  lost  time,  and  you  find  that 
the  defendant  is  liable  under  this  section  of  the  charge,  then  you  will 
award  plaintiff  the  reasonable  value  of  the  time  so  lost,  and  also  the 
reasonable  and  necessary  medical  bills  paid  or  incurred  by  reason  of  her 
injuries,  if  any;  and,  if  you  believe  from  the  evidence  that  the  injuries 
to  plaintiff's  wife  so  received,  if  any,  are  permanent,  or  if  she  has  not 
recovered  therefrom,  then  you  will  take  this  fact  into  consideration  in 
estimating  the  damages,  if  any,  you  find."  The  next  preceding  para- 
graph of  the  charge,  after  submitting  aflBrmatively  the  issue  of  negligence 
as  the  proximate  cause  of  injury  to  appellee's  wife,  concluded  as  follows : 
"then  you  will  find  for  the  plaintiff  such  damages  as  you  may  believe 
from  the  evidence  will  be  a  reasonable  and  just  compensation  for  the  in- 
juries so  received  and  resulting  by  reason  of  such  negligence,  if  any." 

Thus,  in  the  first  instance,  and  in  a  general  way,  the  court  correctly 
instructed  the  jury  to  allow  appellee  reasonable  and  just  compensation 
for  the  injuries  received  by  his  wife,  referring  them  to  the  evidence  for 
the  character  of  the  injuries  and  the  extent  of  the  damages.  This  was 
followed  by  the  paragraph  complained  of  and  quoted  above,  which  merely 
stated  in  detail  what  the  jury  would  take  into  consideration,  if  war- 
ranted by  the  evidence,  in  estimating  the  damages,  enumerathig,  first, 
the  items  of  loss  which  the  evidence  tended  to  show  had  already  been 
sustained,  and  then  directing  their  attention  to  the  issue,  raised  both  by 
the  pleadings  and  evidence,  of  loss  thereafter  to  result  from  existing  or 
permanent  injuries.  We  fail  to  see  how  any  sensible  jury  could  reason- 
ably have  been  misled  by  this  charge  into  giving  double  damages.  Read 
in  connection  with  the  next  preceding  paragraph,  it  submitted  the  issue 
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of  damages  in  a  logical  and  reasonably  perspicuous  manner.  The  last 
clause,  so  much  objected  to,,  might  have  gone  a  little  further,  and  ex- 
plained more  fully  how  the  damages  for  permanent  injuries  were  to  be 
measured,  but,  as  no  further  instruction  on  that  subject  was  requested, 
and  as  the  court  had  already  stated  the  rule  in  general  terms,  we  must 
overrule  the  contention  of  appellant  that  this  clause  of  the  charge  gave 
tho  jury  a  "roving  commission.*'  The  clause  "or,  if  she  has  not  recov- 
ered therefrom,"  merely  suggested  in  another  form  the  idea  of  future 
loss,  for  which  compensation  was  to  be  made  if  warranted  by  the  evi- 
dence. 

The  cases  cited  and  relied  on  by  appellant  have  all  been  examined, 
and,  while  we  think  some  of  them  went  quite  far  enough  in  overturning 
verdicts  for  the  supposed  influence  of  charges  construed  to  authorize  a 
double  recovery,  the  conclusions  above  reached  are  not  believed  to  be  in 
conflict  with  any  of  them;  but,  on  the  contrary,  seem  to  be  sanctioned 
by  some  of  the  cases  cited  by  appellee. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  E.  D. 

Smith. 

Decided  March   18,   1905. 

1. — Carrier  of  Paisengen — ^Perional  Injury — Contribntory  Hesrligenoe. 

In  an  action  for  personal  injury  to  a  passenger  the  issue  of  contributory 
negligence  on  his  part  was  not  raised  by  evidence  showing  that,  while  standing 
in  the  water  closet  of  the  car,  he  was  thrown  against  a  step  ladder  leaning 
against  the  wall  of  the  closet  by  a  sudden  lurch  of  the  train,  in  consequence 
of  which  he  fell  against  the  window,  breaking  the  glass  and  injuring  his  face 
and  eye. 

2. — Same — ^Pbyiical  Examination  Under  Order  of  Court — ^Postponement  of  Trial. 
It  was  not  error  for  the  court  to  overrule  defendant's  motion  for  an  order 
requiring  plaintiff  to  submit  to  an  examination  of  his  eye  by  defendant's  ex- 
perts, where  it  did  not  appear  that  such  experts  as  defendant  had,  or  in- 
tended to  select^  were  near  at  hand,  and  that  the  trial  would  not  be  unreason- 
ably delayed  in  securing  their  attendance. 

S. — Same — ^Examination  by  Agreement. 

Defendant  was  not  prejudiced  by  the  overruling  of  such  motion  where 
plaintiff's  counsel  thereupon  agreed  that  the  court  might  select  a  physician  or 
oculist  to  make  the  examination,  and  an  examination  was  so  made  in  con- 
nection with  defendant's  surgeon  and  the  result  testified  to  before  the  jury 
by  the  examiners. 

4. — Same — Rebuttal  Examination. 

If  plaintiff  exhibited  his  eye  to  the  jury  and  his  physician  then  and 
there  undertook,  while  testifying,  to  point  out  the  injury  to  the  eye,  defendant 
was  entitled,  in  rebuttal,  to  call  medical  experts  of  its  own  selection  to,  in 
like  manner,  examine  the  eye  and  to  testify  as  to  the  result  of  such  exami- 
nation. 

5. — New  Trial — ^Postponement  to  Obtain  a  Deposition. 

Where  defendant's  motion  for  new  trial  was  presented  only  two  days  be- 
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fore  the  expiration  of  the  term  of  coUrt,  and  plaintiff  refused  to  waive  the 
five  days'  service  of  interrogatories  to  take  the  deposition  of  a  witness  in  regard 
to  newly  discovered  evidence  in  support  of  the  motion,  the  court  did  not  err 
in  refusing  to  postpone  the  hearing  of  the  motion  and  in  declining  to  order 
that  a  commission  be  issued  forthwith  to  t&ke  the  deposition  of  the  witness. 

6. — Same — ^AffidaYlt — Jnrat  Wanting. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence  is 
properly  overruled  where  the  affidavit  in  its  support,  though  signed  and 
purporting  to  be  sworn  to,  does  not  bear  the  signature  and  seal  of  the  officer. 

7. — Same — ^Evidence  not  Cumulative. 

Evidence  in  an  action  for  personal  injury,  asserted  as  newly  discovered 
in  a  motion  for  new  trial,  to  the  effect  that  an  eye  specialist,  in  testing  plain- 
tiff's ability  to  see  with  his  right  eye,  the  sight  of  which  he  claimed  had  been 
destroyed,  had  discovered  that  he  could  see  to  read  with  that  eye,  and 
that  it  was  in  a  healthy  condition,  held  not  to  be  cumulative. 

8. — Personal  Injury — Damage  to  Earning  Capacity. 

Evidence  in  an  action  for  injury  to  the  eyes  that  plaintiff  had  been 
engaged  in  farming  and  had  worked  some  months  as  a  railroad  section  hand 
prior  to  the  injury,  and  that  since  then  he  had  worked  aa  a  farm  hand,  though 
not  as  "peart"  as  before,  without  any  evidence  as  to  the  value  of  his  services, 
was  insufficient  to  authorize  recovery  for  diminished  earning  capacity. 

Appeal  from  the  Difltrict  Court  of  Hopkins.  Tried  below  before  Hon. 
H.  C.  Connor. 

E,  B,  Perkins  and  Templeton,  Crosby  £  Dinsmore,  for  appellant. — 
1.  The  issue  of  contributory  negligence  was  raised  by  the  pleadings  and 
the  evidence,  and  the  general  rule  of  contributory  negligence  ought  to 
have  been  given  in  charge  to  the  jury.  International  &  G.  N.  Ry.  Co.  v. 
Neff,  87  Texas,  307;  Missouri,  K.  &  T.  Rv.  Co.  v.  Stewart,  37  S.  W. 
Rep.,  777;  Railway  Co.  v.  Wylie,  33  S.  W.  Rep.,  772;  Railway  Co.  v. 
McGlamory,  36  S.  W.  Rep.,  1056;  Railway  v.  Graves,  59  Texas,  339. 

2.  The  court  erred  in  overruling  the  defendant's  motion  for  an  order 
requiring  the  plaintiff  to  submit  to  an  examination  of  his  eye  by  such 
medical  men,  oculists  or  eye  doctors  as  specialists  as  the  defendant 
should  select.  Chicago,  etc.,  Ry.  Co.  v.  Langston,  47  S.  W.  Rep.,  1027 ; 
same  case  (upon  rehearing),  48  S.  W.  Rep.,  611;  same  case  (by  Su- 
preme Court),  92  Texas,  713. 

(7.  E.  Sheppardj  for  appellee. — 1.  The  court  did  not  err  in  refusing 
special  charge  number  5,  requested  by  appellant,  because  there  was  evi- 
dence tending  to  show  that  appellee's  ability  to  labor  and  earn  money 
had  been  affected  by  the  injury  to  his  eyesight.  Fordvce  v.  Withers,  20 
S.  W.  Rep.,  766 ;  Railway  Co.  v.  Lacy,  24  S.  W.  Rep.,  269 ;  De  La  Vergne 
Refrigerating  Machine  Co.  v.  Sthal,  60  S.  W.  Rep.,  319;  Railway  Co.  v. 
Harris,  70  S.  W.  Rep.,  337. 

2.  Under  the  circumstances  in  this  case  the  defendant  was  not  enti- 
tled to  have  plaintiff's  eye  examined  by  such  medical  man,  oculists  or 
eye  doctors  or  specialists  as  it  might  select  for  the  purpose  of  testifying 
in  the  case,  and  the  court  did  not  err  in  refusing  the  motion  to  require 
plaintiff  to  submit  to  such  examination.  Railway  v.  Underwood,  64 
Texas,  463 ;  Railway  v.  Johnson,  10  S.  W.  Rep.,  327  •  Railway  v.  Norfleet, 
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14  S.  W.  Rep.,  703;  Railway  v.  Brown,  76  S.  W.  Rep.,  807;  Railway  v. 
Cluck,  73  S.  W.  Rep.,  569;  Railway  v.  Pendery,  36  S.  W.  Rep.,  793; 
Railway  v.  Nelson,  24  S.  W.  Rep.,  588;  Railway  v.  Sherwood,  67  S.  W. 
Rep.,  776;  Railway  v.  Bosford,  141  U.  S.,  353,  11  Sup.  Ct.  Rep.,  1000, 
36L.  Ed.,  734. 

3.  Appellant,  in  its  said  motion  to  postpone  the  hearing  of  its  mo- 
tion for  a  new  trial,  did  not  show  that  there  was  any  reasonable  proba- 
bility or  expectation  that  it  would  be  able,  by  such  postponement,  to  get 
said  alleged  newly-discovered  evidence  verified  by  said  witness  before  the 
term  expired,  and  the  court  did  not  err  in  refusing  said  motion.  Savles' 
I  Rev.  Stats.,  arts.  2273,  2274,  2279;  Garner  v.  Cutler,  28  Texas,  182; 
Laird  v.  Ivens,  45  Texas,  623 ;  Rice  v.  Ward,  93  Texas,  536 ;  Mitchell  v. 
Bass,  26  Texas,  372;  Hatchet  v.  Connor,  30  Texas,  104-114;  Railway 
Co.  V.  Sciacca,  80  Texas,  356 ;  Railway  Co.  v.  Brown,  40  S.  W.  Rep.,  619. 

TALBOT,  Associate  Justice. — Smith  brought  this  suit  to  recover 
damages  alleged  to  have  been  sustained  by  him  on  account  of  personal 
injuries  received  through  the  negligence  of  appellant  while  he  was  a 
passenger  on  one  of  appellant's  trains. 

It  was  alleged,  in  substance,  that  on  the  7th  day  of  January,  1904, 
appellee  was  a  passenger  on  appellant's  passenger  train  going  from  Com- 
merce, Texas,  to  Sulphur  Springs,  Texas ;  that,  during  said  passage,  ap- 
pellee entered  the  water-closet  of  the  coach  in  which  he  was  riding  for 
the  purpose  of  attending  to  a  call  of  nature,  and  while  standing  therein, 
in  the  act  of  buttoning  his  pants,  and  while  the  train  was  running,  the 
car  made  an  unusual,  sudden  and  violent  lurch  forward  and  sideways, 
throwing  appellee  forward  and  to  one  side  against  the  wall  of  the  closet; 
that,  in  being  thrown  forward  and  sidewise,  appellee's  feet  and  legs 
struck  and  came  in  contact  with  a  step-ladder,  which  was  leaning  loose 
against  the  end  wall  of  the  closet,  in  consequence  of  which  he  fell  against 
a  glass  window  in  the  outer  wall  of  the  car  and  closet,  striking  the  same 
with  his  face  and  head  and  breaking  the  glass  in  said  window ;  that,  as 
a  result  of  his  fall  and  the  striking  of  said  window,  appellee*s  face  and 
nose  was  cut,  particles  of  glass  got  in  his  right  eye,  cut  and  badly  in- 
jured the  same,  and  destroyed  the  vision  thereof.  It  was  also  alleged 
that  appellee's  left  eye  was  weakened  from  sympathy  and  as  a  result  of 
the  pain  produced  by  the  injuries  received. 

Appellant  pleaded  the  general  issue,  assumed  risk,  contributory  neg- 
ligence, inevitable  accident,  and  that  its  track  was  in  perfect  condition 
and  its  train  operated  with  the  greatest  care.  A  jury  trial  resulted  in  a 
verdict  and  judgment  for  appellee  in  the  sum  of  $1,150,  and  appellant 
has  appealed. 

1.  Appellant's  first,  second  and  third  assignments  of  error  are  predi- 
cated upon  the  refusal  of  the  court  to  give,  in  charge  to  the  jury,  cer- 
tain special  charges  requested.  The  charge  refused;  and  made  the  basis 
of  the  first  assignment,  has  been  carefully  considered  in  connection  with 
the  court's  main  charge,  and  we  think  there  was  no  error  in  refusing  to 
give  it.  The  charges  made  the  basis  of  the  second  and  third  assignments 
relate  to  the  question  of  contributory  negligence  on  the  part  of  appellee, 
and  were  properly  refused.  We  are  of  the  opinion  that  the  evidence,  as 
shown  by  the  record,  did  not  raise  the  issue  of  contributory  negligence. 
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The  court,  however,  at  the  request  of  appellant,  gave  a  general  charge 
upon  the  subject.  This  charge  was  practically  the  same  as  the  one  re- 
fused and  upon  which  the  second  assignment  is  predicated.  The  charge 
upon  which  the  third  assignment  is  predicated  does  not,  we  think,  ex- 
press a  correct  principle  of  law,  but,  if  it  does,  the  answer  to  appellant's 
complaint  of  the  court^s  refusal  to  give  it  is,  as  stated  above,  that  the 
issue  was  not  raised  by  the  evidence.  Appellant's  fourth,  fifth  and  sixth 
assignments  of  error  are  overruled.  We  are  not  prepared  to  say  there 
was  no  evidence  authorizing  the  submission  to  the  jury  of  the  theory  of 
negligence  on  the  part  of  appellant,  based  on  the  condition  of  its  rail- 
road track  and  failure  to  operate  and  handle  the  train  in  question  in  a 
skillful  and  prudent  manner.  Nor  do  we  feel  authorized  to  say  there 
is  no  evidence  tending  to  show  that  appellee's  ability  to  labor  and  earn 
money  had  been  affected  by  the  injury,  of  any,  to  his  eyesight. 

2.  The  court  did  not  commit  reversible  error  in  overruling  appellant's 
motion  for  an  order  of  the  court  requiring  the  plaintifiE  to  submit  to  an 
examination  of  his  eye  by  such  oculists  or  medical  experts  as  the  defend- 
ant should  select  for  that  purpose.  From  the  bill  of  exception,  reserved 
to  the  action  of  the  court  in  overruling  this  motion,  it  does  not  appear 
that  such  medical  men  as  appellant  had,  or  intended  to  select,  were  near 
at  hand,  and  that  the  trial  of  the  cause  ^yould  not  be  unreasonably  de- 
layed in  securing  their  presence.  Besides,  it  appears  from  the  record 
that  appellant  suffered  no  injury  by  the  ruling  and  motion  of  the  court 
in  respect  to  this  matter.  It  is  shown  by  the  court's  explanation  of  this 
bill  that,  after  appellant's  said  motion  was  overruled,  counsel  for  ap- 
pellee, in  open  court,  agreed  that  the  court  might  r^lect  some  physician 
or  oculist  to  make  the  examination,  and  that  the  examination  be  made 
in  connection  with  Dr.  Smith,  tho  appellant's  surgeon,  and  Dr.  Long; 
that  the  court  did  appoint  Dr.  Stirling,  who,  in  connection  with  Drs. 
Smith  and  Long,  made  an  examination  of  appellee's  eye,  all  three  of 
whom  testified  upon  the  trial,  and  concurred  in  the  opinion  that  the 
&ight  or  vision  of  the  eye  was  not  impaired.  The  facts  in  this  case 
bearing  upon  the  question  presented  are  not  so  cogent  in  calling  for  an 
application  of  the  rule  announced  in  the  case  of  Bailway  Company  v. 
Langston  (19  Texas  Civ.  App.,  568,  47  S.  W.  Rep.,  1027,  and  92  Texas, 
713),  to  the  effect  that,  where  a  plaintiff  suing  to  recover  damages  on  ac- 
count of  personal  injuries  voluntarily  exhibits  his  injured  limbs  to  the 
jury,  on  the  trial,  as  evidence  of  the  character  and  extent  of  his  injuries, 
it  is  error  to  refuse  the  adverse  party  permission  to  have  such  limb  ex- 
amined then,  or  at  such  other  reasonable  time  and  place  as  the  court 
might  appoint,  to  make  the  proposed  examination  and  give  the  result 
of  it  to  the  jury.  But  we  are  inclined  to  the  opinion  that,  if  the  appellee 
exhibited  his  eye  to  the  jury,  and  his  physician  then  and  there  under- 
took, while  testifying,  to  point  out  the  injury  io  appellee's  eye,  appellant 
was  entitled,  in  rebuttal  thereof,  to  call  medical  experts  of  its  own  selec- 
tion to,  in  like  manner,  examine  the  eye,  and  give  in  testimony  their 
opinion,  as  a  result  of  such  examination.  This  was  not  proposed,  and  we 
think  it  may  reasonably  be  inferred,  from  the  language  employed  in  ap- 
pellant's said  motion,  that  it  was  not  then  prepared  to  have  such  exami- 
nation mhde. 

3,  The  court  did  not  err  in  overruling  appellant's  motion  to  post- 
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pone  the  hearing  of  its  motion  for  a  new  trial  and  in  refusing  to  order 
the  issuance  of  a  commission  to  take  the  deposition  of  Dr.  E.  A.  Hawley> 
to  the  end  that  his  testimony  might  be  used  at  the  hearing  of  said  mo- 
tion for  a  new  trial  in  support  of  its  allegations  of  newly-discovered  evi- 
dence. The  court  was  required  by  law  to  dispose  of  this  motion  during 
the  term  at  which  it  was  filed.  It  was  presented  on  the  3d  day  of  March^ 
and  the  then  term  of  the  court  expired  by  operation  of  law  on  the  night 
of  the  5th  day  of  that  month.  Appellee  refused  to  waive  the  five  days' 
notice  and  service  of  a  copy  of  the  interrogatories  propounded  by  appel- 
lant, required  by  statute  to  be  served  upon  him  or  his  attorney  of  record 
before  the  issuance  of  the  commission,  and  it  is  apparent  that  the  cur- 
rent term  of  the  court  would  expire  before  such  notice  could  be  given. 
After  the  service  of  the  notice  of  filing  the  interrogatories  has  been  com- 
pleted, it  is  ordinarily  the  duty  of  the  clerk  to  issue  the  commission, 
without'any  order  of  the  court,  but  whether  authority  exists  for  the  issu- 
ance of  a  commission  to  take  depositions,  to  be  used  on  the  hearing  of  a 
motion  for  a  new  trial,  after  trial  of  the  cause^  need  not  be  decided  in 
this  case. 

4.  It  is  contended  by  appellant,  under  its  ninth  assignment  of  error, 
that  the  court  erred  in  refusing  to  grant  its  motion  for  a  new  trial,  based 
upon  the  alleged  newly-discovered  evidence  of  Dr.  E.  A.  Hawley.  Upon 
an  examination  of  the  transcript  we  find  that  neither  the  motion  for  a 
new  trial  nor  the  written  statement  purporting  to  be  the  affidavit  of  ap- 
pellant's attorney,  filed  in  support  thereof,  is  verified  under  oath.  The 
paper  referred  to,  and  copied  in  the  record  as  the  affidavit  of  the  attorney 
who  represented  appellant  on  the  trial  in  the  court  below,  purports  to 
have  been  signed  by  said  attorney,  but  does  not  bear  the  signature  and 
seal  of  the  officer  before  whom  the  same  was  sworn  to,  if  sworn  to  at  all. 

The  allegation  in  appellant's  said  motion  for  a  new  trial,  and  in  the 
paper  filed  as  an  affidavit  of  its  attorney,  in  support  thereof,  to  the  effect 
that  Dr.  E.  A.  Hawley  was  an  eye  specialist,  and,  in  testing  appellee's 
ability  to  see  with  his  right  eye,  the  sight  of  which  he  claimed  had  been 
destroyed,  had  discovered,  by  means  of  glasses,  and  by  obscuring  the 
vision  of  appellee's  left  eye,  that  he  could  see  to  read  with  his  right  eye, 
and  that  the  same  was  in  a  healthy  condition,  which  testimony  it  was 
alleged  had  been  ascertained  since  the  trial,  was  not  cumulative  evi- 
dence, and  was  very  material  on  one  of  the  principal  issues  in  the  case. 
In  the  absence,  however,  of  a  sworn  affidavit  in  support  of  such  allega^ 
tions,  or  other  proof  thereof,  appellant's  motion  for  a  new  trial  was  cor- 
rectly overruled.  If  the  said  instrument,  purporting  to  be  the  affidavit 
of  appellant's  attorney,  was,  in  fact,  sworn  to  by  him,  and  the  same  veri- 
fied by  the  jurat  of  the  officer  administering  said  oath  to  him,  it  is  not 
shown  by  the  record  before  us. 

In  deference  to  the  verdict  of  the  jury,  we  conclude  that  the  evidence 
justified  their  finding  that  appellee  was  injured  through  the  negligence 
of  appellant ;  that  he  was  not  guilty  of  contributory  negligence,  and  has 
sustained  damages  in  the  amount  awarded  by  the  jury.  As  presented, 
none  of  appellant's  assignments  of  error  authorize  a  reversal  of  the  case, 
and  the  judgment  of  the  court  below  is  therefore  affirmed. 
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ON   MOTION  FOR  REHEARING. 

After  a  more  careful  consideration  of  this  case,  the  conclusion  has 
been  reached  that  we  erred  in  affirming  the  judgment.  The  error  com- 
mitted was  in  our  failure  to  sustain  appellant's  sixth  assignment  of  er- 
ror. This  assignment  is  predicated  upon  the  refusal  of  the  trial  court 
to  give  in  charge  to  the  jury  the  following  requested  instruction,  viz.: 
"There  is  no  evidence  in  this  case  showing  the  earning  capacity  of  plain- 
tiff; therefore,  if  you  should  find  that  plaintiff  is  entitled  to  recover 
damages  in  this  case,  you  can  not  consider  any  damage  resulting  to 
plaintiff  from  loss  or  decrease  of  his  earning  capacity,  if  any.''  The 
court  declined  to  give  this  charge,  but,  on  the  contrary,  instructed  the 
jury  that,  in  estimating  the  damages  which  plaintiff  may  have  sustained 
by  reason  of  his  injuries,  they  could  take  into  consideration  the  effect 
such  injuries  had  upon  his  ability  to  labor  and  earn  money.  A  closer 
examination  of  the  evidence  found  in  the  record  has  convinced  us  that 
it  was  insufficient  to  authorize  a  recovery  of  this  element  of  damage,  and 
that  appellant's  special  charge  quoted  above  should  have  been  given. 

The  injury  claimed  to  have  resulted  in  a  diminution  of  appellee's  earn- 
ing capacity  is  the  seriously  impaired  or  total,  permanent  loss  of  vision 
in  the  right  eye.  A  cut  on  the  face  was  alleged,  but  it  is  not  pretended, 
as  we  understand  it,  that  this  was  of  a  serious  or  permanent  character. 
The  substance  of  all  the  evidence  bearing  upon  the  question  is:  that 
appellee  was  about  twenty-five  or  twenty-six  years  of  age  at  the  time  in- 
jured. He  was  unmarried,  and,  before  injured,  had  been  engaged  in 
farming,  and  had  worked  several  months  as  a  section  hand  on  a  railroad. 
He  had  never  accumulated  any  property,  and  had  none  at  the  date  of 
trial.  After  appellee  was  injured  he  engaged  to  work  for  Tom  Pogue 
on  his  farm,  and  began  work  on  the  2d  day  of  February  following  the 
date  of  his  injury,  which  was  on  the  7th  day  of  January,  1904.  Appellee 
testified  that  when  he  was  first  hurt  he  could  see  a  little  out  of  his  in- 
jured eye,  but  that  it  kept  getting  worse,  and  at  the  date  of  the  trial  of 
this  case  he  could  not  see  how  to  do  anything  with  that  eye.  Ho  further 
stated  that  he  did  plowing  for  Pogue  after  receiving  his  injuries;  that 
the  day  he  worked  for  Pogue  he  did  about  as  much  as  the  other  hands, 
but  that  it  strained  his  eye;  that  in  working,  since  injured,  he  put  in 
full  time,  but  that  work  strained  his  eye.  Tom  Pogue  testified  that  ap- 
pellee had  worked  for  him  on  his  farm,  and  was  then  working  for  him, 
doing  farm  work,  but  did  not  seem  as  "peart"  as  before  the  accident. 
Joe  Harding,  an  employe  of  appellant,  testified  that  appellee  had  worked 
for  him  on  his  section  before  he  was  hurt ;  that  he  was  a  good  boy,  and 
did  good  work. 

We  think  it  must  be  conceded  that  this  testimony  is  insufficient  to 
show  what  was  appellee's  earning  capacity  before  he  was  injured,  and 
proves  no  fact  which  would  enable  a  jury  to  reach  an  intelligent  conclu- 
sion as  to  the  amount  of  loss  sustained  in  impairment  of  ability  to  earn 
money.  While  the  evidence  shows  that  appellee  had  worked  on  a  farm 
and  on  a  railroad  section,  it  does  not  show  or  tend  to  show  what  was 
his  earning  capacity  in  either  employment.  So  far  as  disclosed  by  the 
record,  he  was  only  employed  by  the  day  or  month  to  work  on  the 
farm,  and  the  evidence  does  not  show  the  amount  he  received,  or  the 
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value  of  his  services,  either  as  a  farm  laborer  or  section-hand ;  nor  were 
sufficient  facts  proven  from  which  the  value  of  such  services  could  rea- 
sonably be  inferred.  It  was  not  essential  that  the  value  of  such  services, 
or  the  extent  to  which  appellee's  earning  capacity  had  been  affected, 
should  be  established  with  exactness;  for  in  the  assessment  of  damages 
of  this  character  the  amount  must  necessarily  be  referred  in  a  measure 
to  the  sound  judgment  and  discretion  of  the  jury.  This  does  not  mean, 
however,  that  their  verdict  may  be  the  result  and  expression  of  a  mere 
guess  or  conjecture.  Although  the  plaintiff  is  not  required  to  prove  the 
amount,  he  is  required  to  prove  facts  from  which  the  jury  can  determine 
intelligently  the  amount  that  will  fairly  compensate  him  for  the  loss  sus- 
tained. The  mere  proof  of  previous  avocation  and  the  character  of  his 
injuries  will  not  suffice.  (Railway  Co.  v.  Bird  (Tex.  Civ.  App.),  48  S. 
W.  Eep.,  766.)  We  conclude  that  there  was  such  an  absence  of  evidence, 
from  which  the  jury  could  properly  ascertain  the  amount  of  appellee's 
loss  on  account  of  any  diminished  capacity  to  earn  money,  that  the  court 
erred  in  refusing  the  special  charge  above  set  out,  and  in  submitting 
such  element  of  damages  to  the  jury. 

Appellant's  motion  for  a  rehearing  is  therefore  granted,  and  the  judg- 
ment of  the  court  below  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  M.  Fanning  v.  St.  Louis  Southwestern  Railway  Company 

OP  Texas. 

Decided  March   18,  1905. 

1. — Carrier  of  Pauengen — Lioeniee — Ordinary  Care. 

Where  a  passenger,  through  his  own  oversight,  fails  to  get  off  the  train 
at  his  destination,  he  becomes  a  licensee  to  whom  the  carrier  owes  the  duty 
to  use  ordinary  care  to  avoid  injurying  him,  and  is  his  reciprocal  duty  to 
use  ordinary  care  for  his  own  safety. 

8. — Same — Contributory  HegUgenoe  In  Disembarking. 

Where  plaintiff  failed  to  get  off  the  train  at  his  destination,  and  the 
conductor  undertook  to  stop  the  train  to  enable  him  to  do  so,  and  plaintiff  stepped 
off  before  the  train  came  to  a  full  stop  and  without  noticing  that  it  was 
still  moving,  and  so  was  injured,  he  was  guilty  of  contributory  negligence 
which  was  the  proximate  cause  of  his  injury. 

Appeal  from  the  District  Court  of  Franklin.     Tried  below  before 
Hon.  P.  A.  Turner. 

R.  E.  Davenport  and  Wilkins  &  Vinson,  for  appellant. — 1.  Plaintiff 
was  rightfully  on  the  train  until  he  alighted  from  same,  although  he 
failed  to  get  off  when  the  train  first  stopped  at  Mt.  Vernon,  and  was 
entitled  to  the  rights  and  protection  of  a  passenger;  and,  if  the  defend- 
ant negligently  failed  to  discharge  its  duty  to  him  as  such  passenger, 
and  the  plaintiff  was  thereby  injured,  without  fault  of  his,  the  defend- 
ant is  liable;  and  especially  would  this  be  so  if  the  conductor  agreed  to 
stop  the  train  and  permit  him  to  alight.  Railway  Co.  v.  James,  18  S.  W. 
Bep.,  589;  Railway  Co.  v.  Smith,  33  S.  W.  Rep.,  710;  Railway  Co.  t. 
Vol.  XXXVIII.  Civil— 33. 
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Elliott,  64  S.  W.  Rep.,  410;  Railway  Co.  v.  GQbert,  64  Texas,  536;  Rail- 
way Co.  V.  Shelton,  69  S.  W.  Rep.,  653;  Railway  Co.  y.  Highnote,  84  S. 
W.  Rep.,  365. 

2.  So,  if  plaintiff  failed  to  leave  the  train  when  it  first  stopped  at 
Mt.  Vernon,  under  the  mistaken  belief  that  it  was  Saltillo  instead  of 
Mt.  Vernon,  he  continued  to  be  a  passenger  until  he  alighted,  and  was 
entitled  to  the  rights  and  protection  of  a  passenger,  and  if  the  defendant 
failed  to  discharge  its  duty  to  him  as  such  passenger,  and  he  was  there- 
by injured,  without  his  fault,  the  defendant  is  liable.  Railway  Co.  v. 
Devany,  63  Texas,  172;  Railway  Co.  v.  Hassdl,  62  Texas,  266;  Railway 
Co.  V.  Gilbert,  64  Texas,  636;  Railway  Co.  v.  Pruitt,  79  S.  W.  Rep., 
698;  Railway  Co.  v.  Shelton,  69  S.  W.  Rep.,  663;  Gary  v.  Railwav  Co., 
42  S.  W.  Rep.,  676;  Railway  Co.  v.  Rather,  21  S.  W.  Rep.,  961;  Railway 
Co.  V.  Johnson,  81  S.  W.  Rep.,  780;  Conwill  v.  Railway  Co.,  85  Texas^ 
96. 

Olass,  Estes  &  King  and  E.  B.  Perkins,  for  appellee. — Where,  as  in 
this  case,  appellant,  after  having  reached  his  destination,  negligently  re- 
mained on  the  train  after  it  stopped  at  his  destination,  and  then,  after 
the  train  started,  undertook  to  get  off  the  same  while  it  was  in  motion, 
without  being  compelled  to  do  so,  he  can  not  recover  for  an  injury  re- 
ceived in  leaving  the  train.  Missouri,  K.  &  T.  Ry.  v.  Perry,  27  S.  W. 
Rep.,  496;  Railway  v.  Cohn,  63  S.  W.  Rep.,  698;  Railway  v.  Martin,  63 
S.  W.  Rep.,  1089;  Railway  v.  Woods,  28  S.  W.  Rep.,  416;  Railwav  v. 
Ter^,  66  S.  W.  Rep.,  697;  Railway  v.  Carter,  70  S.  W.  Rep.,  322; 
Railway  v.  Atchison,  64  S.  W.  Rep.,  1076;  Railway  v.  Alexander,  30  S. 
W.,  1114;  Railway  v.  Mathes,  73  S.  W.  Rep.,  411. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellant  against  appellee  in  the  District  Court  of  Franklin  County,  to 
recover  $15,000  for  personal  injuries  alleged  to  have  been  sustained  by 
him  in  alighting  from  a  passenger  train  of  appellant  at  Mt.  Vernon, 
Franklin  County,  on  December  31,  1900.  Defendant  plead  general  de- 
nial ;  that  plaintiff  was  not  entitled  to  ride  on  the  pass  at  all,  but,  if  so, 
no  farther  than  Mt.  Vernon ;  that  the  train  stopped  a  sufficient  time  for 
him  to  get  off,  but  he  negligently  failed  to  do  so;  assumed  risk;  that,  if 
appellant  got  off  the  train  before  it  stopped,  he  was  guilty  of  contribu- 
tory negligence.  A  trial  was  had,  and,  after  the  evidence  was  closed, 
the  court  instructed  a  verdict  for  defendant,  and  plaintiff  has  appealed. 

Conclusions  of  fact — Appellant  boarded  a  car  at  Dallas  on  the  evening 
of  the  30th  of  December,  1900,  for  passage  over  the  appellee's  railway  to 
Mt.  Vernon,  Texas.  He  exhibited  to  the  conductor  a  pass  entitling  him 
to  transportation,  and  told  the  conductor  he  wanted  to  get  off  at  Mt.  Ver- 
non. When  the  train  reached  Mt.  Vernon  the  name  of  the  station  was 
announced  and  the  train  stopped.  Several  passengers  alighted  from  the 
train.  Supposing  the  train  was  at  Saltillo,  the  next  station  west,  and 
that  it  had  not  reached  Mt.  Vernon,  appellant  did  not  get  off,  but  kept 
his  seat.  The  train,  after  stopping  a  few  minutes,  began  to  move  off, 
when  the  conductor  came  in  from  the  west  and  walked  up  to  where  ap- 
pellant was  seated  in  the  east  end  of  the  car.  As  to  what  then  took 
place  is  best  told  by  the  appellant,  who  testified :  ^'When  the  conductor 
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came  in  at  the  west  end  I  was  sitting  in  the  east  end,  and  he  walked  down 
and  asked  if  I  was  going  to  get  off  of  the  train,  and  I  told  him  I  would 
when  I  got  to  Mt.  Vernon,  and  he  said :  ^ You  are  at  Mt.  Vernon  now.' 
I  immediately  got  up  and  was  standing  right  near  the  door,  and  I  im- 
mediately got  up  and  remarked  to  him  that  I  wanted  to  get  oflf,  and  he 
said :  *If  you  want  to  get  oflf  I  will  stop  the  train.'  I  looked  toward  the 
door  and  discovered  that  the  train  was  running,  and  he  remarked  to  me, 
*Do  you  think  you  can  make  it?*  And  I  said,  ^No,  sir;  you  will  have  to 
stop  the  train.'  Then  it  was  that  he  pulled  the  bell  cord,  and  said,  *A11 
right,  I  am  ready  for  you.'  I  went  out,  and,  as  I  left  the  car,  I  said, 
*^1  right,'  and  I  fell  over  heavily  on  the  ground  and  lay  there  for  a 
short  time,  and  when  I  got  up  the  train  was  gone,  and  that  is  about  all. 
When  the  conductor  pulled  the  bell  cord  and  said,  *A11  right,  I  am  ready 
for  you,'  I  understood  by  that  that  the  train  had  stopped.  I  acted  ex- 
actly upon  what  the  conductor  told  me  in  getting  oflf  the  train." 

Again  he  testified:  *T  believe  a  man  could  see  the  ground  when  I 
stepped  oflf,  but  I  don't  remember  whether  I  was  looking  for  it  or  not. 
I  was  familiar  with  the  ground  all  along  there  ...  I  did  not  no- 
tice to  see  whether  he  had  stopped  the  train  or  not.  I  said  that  if  I 
had  noticed  I  could  have  told  whether  the  train  had  stopped,  but  I  did 
not  notice  about  it.  I  paid  no  attention  to  it.  I  don't  remember  about 
looking  for  the  ground  when  I  left  the  steps,  and  don't  know  whether 
I  saw  it  or  not.  I  expect  I  could  have  seen  it,  for  it  was  a  star-light 
night.  It  had  been  raining,  but  it  was  not  a  dark  night.  It  had  been 
raining  a  little  the  fore  part  of  the  night,  and  this  was  about  three 
o'clock  the  next  morning.  I  believe  I  could  have  seen  the  ground  if  I 
had  noticed  before  I  stepped  oflf.  I  stated  that  it  was  raining  in  the 
fore  part  of  the  night,  but  was  star-light  then,  when  I  got  oflf  the  train." 

There  was  uncontradicted  testimony  that  the  train  came  to  a  full  stop 
within  about  twenty  feet  from  where  appellant  got  oflf. 

Conclusion»  of  law. — This  court,  in  announcing  the  law  upon  a  state 
of  facts  somewhat  akin  to  these  here  presented,  said :  *TJnder  the  con- 
tract of  carriage  the  law  implies  certain  obligations  resting  upon  the 
carrier  and  certain  reciprocal  duties  devolving  upon  the  passenger.  The 
carrier  undertakes  to  transport  the  passenger  safely  from  the  initial 
point  of  transportation  to  the  place  of  destination,  to  give  reasonably 
suflScient  notice  of  stations,  and  to  aflford  a  reasonable  opportunity  for  the 
passenger  to  disembark  from  the  train.  When  the  carrier  has  performed 
these  obligations  its  duties  and  responsibilities  under  the  contract  of  car- 
riage cease,  and  it  does  not  thereafter  sustain  any  contractual  relation 
to  the  passenger  it  has  carried.  The  reciprocal  duty  rests  upon  the  pas- 
senger to  get  oflf  the  train  at  the  place  to  which  he  has  contract  for  car- 
riage, when  reasonable  notice  has  been  given,  and  reasonably  safe  means 
and  opportunity  aflforded  him  for  the  purpose.  The  obligation  does  not 
rest  upon  the  carrier  to  put  the  passenger  oflf  the  train;  nor  does  the 
law  impose  upon  the  carrier  the  duty  of  taking  notice  that  the  passen- 
ger has  fallen  asleep,  and  cause  him  to  be  aroused."  (Railway  Co.  v. 
Perry,  8  Texas  Civ.  App.,  78,  27  S.  W.  Eep.,  496.)  The  doctrine  as 
above  announced  is  the  approved  doctrine  in  this  State.  (Railway  v. 
Martin,  26  Texas  Civ.  App.,  231,  63  S.  W.  Rep.,  1089;  Railway  y, 
Terry,  27  Texas  Civ.  App.,  341,  65  S.  W.  Rep.,  697;  KaUway  v. 
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Atchison,  54  S.  W.  Eep.,  1075;  Railway  v.  Alexander,  30  S.  W.  Rep., 
1114;  Railway  v.  Cohn,  22  Texas  Civ.  App.,  11,  53  S.  W.  Rep.,  698; 
Railway  v.  Cole,  66  Texas,  564.) 

While  the  contractual  relation  between  appellant  and  the  carrier 
ceased  upon  the  appellee^s  causing  the  name  of  the  station  to  be  an- 
nounced and  stopping  the  train  a  reasonable  time  for  its  passengers  to 
alight,  yet  we  are  not  willing  to  accede  to  the  proposition  that  a  passen- 
ger who,  through  mistake,  has  failed  to  disembark  at  the  station  of  his 
destination,  thereafter  becomes  a  trespasser,  and  the  carrier  owes  him 
no  duty  other  than  to  avoid  wilfully  injuring  him.  We  are  of  the  opin- 
ion that  he  occupies  the  position  of  a  licensee,  and  that  the  carrier  owes 
him  the  duty  of  ordinary  care  to  avoid  injuring  him,  and  it  is  the  re- 
ciprocal duty  of  such  licensee  to  use  ordinary  care  for  his  own  safety, 
and  to  refrain  from  any  act  of  negligence.  It  was  shown  that  appellant 
was  told  by  the  conductor  that  he  would  stop  the  train,  and  the  con- 
ductor began  pulling  the  bell  cord  for  that  purpose.  Appellant  was,  at 
that  time,  in  or  near  the  door  of  the  car.  He  walked  out  and  passed 
down  the  steps,  and  got  off  without  looking  to  see  if  the  train  had  come 
to  a  stop,  or  to  see  where  he  was  stepping.  Had  he  noticed,  he  could  have 
told  whether  the  train  had  stopped  or  not.  He  paid  no  attention  to  it 
The  train  was  moving  when  he  got  off,  and  this  was  the  cause  of  his 
being  injured.  The  train  did  come  to  a  full  stop  after  going  about 
twenty  feet.  It  is  clear  that  the  appellant  was  guilty  of  negligence  in 
failing  to  look  to  see  if  the  train  had  stopped  before  attempting  to  alight, 
and  that  such  negligence  was  the  proximate  cause  of  his  being  injured. 
It  follows  there  was  no  error  in  instructing  a  verdict  for  defendant. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


C.  W.  Cope  v.  E.  A.  Blount. 

Decided  March  20,    1905. 

1. — Speoiilo  Performance — ^Authority  of  Probate  Courts. 

It  was  not  until  1844  that  the  Probate  Courts  of  the  Republic  of  Texas 
had  authority  to  decree  specific  performance  of  contracts  of  decedents  to  con- 
vey land,  and  such  a  decree  made  in  1840  was  void. 

S. — ^Deed  of  SarvlYing  Wife  at  Legral  Eepresentative  may  Bind  her  Personally. 

A  deed  with  covenant  of  general  warranty,  reciting  a  cash  consideration 
paid,  executed  by  a  surviving  wife  and  another,  as  the  legal  representatives 
of  a  decedent  in  pursuance  of  a  void  order  of  a  Probate  Court  decreeing  spe- 
cific performance,  of  a  contract  of  sale  of  land  made  by  the  decedent,  there 
being  nothing  in  the  language  used  in  the  deed  which  indicates  an  intention 
to  convey  only  such  title  as  might  pass  under  said  order  of  the  court,  will 
pass  the  title  to  the  land  as  against  such  surviving  wife  and  those  claiming 
under  her. 

S. — Same — ^Estoppel. 

The  community  interest  of  the  surviving  wife  in  the  land  was  bound  by 
the  contract  of  her  husband  to  convey,  and  she  should  not  be  heard  to  say, 
after  receiving  the  purchase  money,  that  her  deed  did  not  convey  her  interest 
in  the  land. 
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on  motion  for  rehearing. 

4. — ^Beoitalt  in  Deed — ^Evidence. 

Where  all  the  parties  to  a  transaction  evidenced  by  a  deed,  are  dead;  the 
records  referred  to  in  the  deed  have  been  burned ;  the  deed  is  over  sixty  years  old, 
and  its  genuineness  not  questioned;  when  the  grantors  were  assaying  to  act 
in  an  official  capacity,  and  it  was  their  duty,  and  they  were  in  a  position  to 
know  the  truth  or  falsity  of  the  facts  recited  therein;  when  such  recitals 
were  against  their  interests;  when  the  grantor  lived  for  many  years  after 
the  execution  of  the  deed,  and  the  plaintiff  knew  of  its  existence  for  forty 
years  and  the  facts  recited  were  meanwhile  never  questioned;  while  the  grantee 
and  those  claiming  under  him  continuously  asserted  claim  to  the  land  under 
said  deed,  such  deed  with  its  recitals  is  admissible  in  evidence  as  tending  to 
show  the  truth  of  the  facts  recited. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

W.  L.  Douglass  and  E,  B.  Pickett,  Jr.,  for  appellant. — The  Probate 
Courts  of  the  Republic  of  Texas,  in  the  year  1840,  had  no  authority  to 
decree  a  specific  performance  of  a  contract  made  by  a  deceased  person 
prior  to  his  death  to  convey  land,  and  the  deed  made  in  compliance  with 
such  an  order  is  absolutely  null  and  void.  Houston  v.  Killough,  80 
Texas,  296 ;  Hooper  v.  Hall,  30  Texas,  164 ;  Buchanan  v.  Park,  36  S. 
W.  Rep.,  807. 

Blount  &  Oarrison,  for  appellees. — The  court  committed  no  error  in 
introducing  deed  in  evidence  for  the  reason  that  the  same  was  made  and 
executed  in  1840;  the  deed  being  an  ancient  instrument,  it  was  not  nec- 
essaiy  to  make  proof  of  the  order  or  confirmation  of  the  sale  by  the 
Probate  Court.  Johnson  v.  Timmons,  60  Texas,  534;  Harrison  v.  Mc- 
Murray,  71  Texas,  128;  Gamer  v.  Lasker,  71  Texas,  436;  Batcheller  v. 
Besancon,  47  S.  W.  Rep.,  296. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellant  against  the  appellee.  The  land  in 
controversy  is  a  part  of  a  league  in  liberty  County  originally  granted 
to  Philip  Miller.  Appellant  claims  the  land  as  the  sole  heir  of  Lucinda 
Miller,  wife  of  Philip  Miller.  Appellee  claims  under  a  deed  executed 
by  James  Knight  and  Lucinda  Miller  as  "legal  representatives  of  P. 
Miller,  deceased,"  to  William  D.  Smith.  This  deed  has  a  general  cove- 
nant of  warranty,  and  contains  the  following  recitals: 

''Whereas,  by  a  decree  of  the  Honorable  Probate  Court  of  the  republic 
and  county  aforesaid,  made  on  the  Slst  of  August,  A.  D.  1840,  by  which 
the  legal  representatives  of  the  estate  of  Philip  Miller  were  authorized 
and  empowered  to  make  a  title  unto  William  D.  Smith  to  one-half 
league  of  land,  agreeable  to  the  terms  of  a  contract  entered  into  by  said 
Miller,  in  his  lifetime,  and  said  Smith.  Now,  therefore,  know  all  men 
by  these  presents :  That  we,  James  Knight  and  Lucinda  Miller,  the  legal 
representatives  of  the  estate  of  Philip  Miller,  4ate  of  the  republic  and 
county  aforesaid,  deceased,  by  virtue  of  the  authority  aforesaid,  and  in 
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consideration  of  the  sum  of  $500  to  us  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,"  etc. 

The  date  of  the  deed  is  September  2,  1840.  The  records  of  Liberty 
County  were  destroyed  by  Sre  in  1887,  and  none  of  the  records  or 
papers  of  the  Probate  Court  of  Liberty  County  in  the  administration  of 
the  estate  of  Philip  Miller  are  now  in  existence.  Lucinda  Miller  lived 
for  a  number  of  years  after  the  execution  of  this  deed,  and  it  is  not 
shown  that  she  ever  asserted  any  claim  to  the  land.  No  taxes  were  ever 
paid  on  the  land  by  her  or  by  appellant.  No  one  has  ever  been  in  actual 
possession  of  the  property. 

Appellant  contends  that  the  deed  from  James  Knight  and  Lucinda 
Miller  to  William  D.  Smith  was  void,  and  should  not  have  been  ad- 
mitted in  evidence  because  it  shows  that  it  was  executed  in  pursuance  of 
an  order  of  the  Probate  Court  decreeing  specific  performance  of  a  corn- 
tract  to  convey  land  made  by  the  decedent,  Philip  Miller. 

We  think  the  recitals  in  the  deed  above  set  out  clearly  show  that  the 
order  of  the  Probate  Court,  under  which  the  deed  was  executed,  was  a 
decree  of  specific  performance  of  a  contract  to  convey  land  executed  by 
the  decedent,  Philip  Miller.  We  do  not  think  any  other  construction 
can  be  fairly  given  to  the  language  used.  At  the  time  the  order  was 
made  the  Probate  Courts  of  the  Republic  of  Texas  had  no  authority  to 
decree  specific  performance  of  contracts  of  decedents  to  convey  land. 
It  was  not  until  the  year  1844  that  the  Probate  Courts  were  authorized 
to  render  a  decree  of  this  kind.  (Houston  v.  Killough,  80  Texas,  296; 
Hooper  v.  Hall,  30  Texas,  154;  Buchanan  v.  Park,  36  S.  W.  Rep.,  807.) 
It  follows  that,  insofar  as  the  deed  from  Lucinda  Miller  depends  for  its 
validity  upon  the  order  of  the  court  under  which  it  purports  to  have 
been  made,  it  conveyed  no  title. 

But  we  are  of  opinion  that  the  deed  was  admissible  as  evidence,  and 
that  it  passes  title  to  the  land  as  against  Lucinda  Miller  and  those 
claiming  under  her.  It  is  an  absolute  conveyance  of  all  the  land,  with  a 
covenant  of  general  warranty,  and  there  is  nothing  in  the  language  used 
in  the  deed,  apart  from  the  fact  that  she  executes  it  is  *legal  represen- 
tative" of  her  husband's  estate,  which  indicates  that  it  was  only  her  in- 
tention to  convey  such  title  as  might  pass  under  the  order  of  the  court. 
The  order  decreeing  specific  performance  of  the  contract  to  convey  made 
by  the  deceased  husband  being,  as  before  stated,  a  nullity,  Mw.  Miller 
was  not  bound  to  act  thereunder,  and  her  execution  of  the  deed  must  be 
regarded  as  voluntary. 

Her  community  interest  in  the  land,  and  the  interest,  if  any,  which 
she  had  therein  as  heir  of  her  husband,  was  bound  by  his  contract  to 
convey,  and  she  should  not  be  heard  to  say,  after  receiving  the  consid- 
eration for  the  land,  that  the  method  chosen  by  her  to  discharge  the 
obligation  of  the  contract  was  ineffectual,  and  that  her  deed  to  Smith 
did  not  pass  the  title  to  her  interest  in  the  land.  Of  course,  she  could 
not  convey  her  interests  to  the  detriment  of  the  rights  of  the  creditors 
of  her  husband's  estate,  but  no  such  issue  is  raised  in  this  case.  Having 
acquiesced  in  the  void  order  of  the  court,  and  conveyed  the  land  to 
Smith  in  fulfillment  of  a  contract  by  which  she  was  bound,  she  would 
not  be  permitted  to  defeat  her  conveyance  on  the  ground  that  the  order 
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under  which  she  acted  was  void,  and  the  appellant,  who  claims  the  land 
as  her  heir,  is  likewise  estopped  from  denying  the  validity  of  the  deed. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

ON  MOTION  FOR  REHEARING. 

At  the  last  term  of  this  court  we  affirmed  the  judgment  of  the  court 
below  in  this  case  on  the  ground  that  the  execution,  by  Mrs.  Miller,  of 
the  deed  to  Wm.  D.  Smith,  estopped  her  and  those  claiming  under  her 
from  asserting  title  to  the  land  against  the  appellees  who  claim  under 
said  deed.    (Cope  v.  Blount,  12  Texas  Ct.  Rep.,  476.) 

Appellant  having  filed  this  motion  for  a  rehearing,  we  certified  to  the 
Supreme  Court  the  question  of  whether,  upon  the  facts  stated,  appellant 
was  estopped  to  assert  title  to  the  land.  This  question  was  answered  in 
the  affirmative  in  an  opinion  recently  delivered  by  the  Supreme  Court, 
vide  Cope  v.  Blount  (14  Texas  Ct.  Rep.,  636). 

It  is  claimed,  in  the  motion  for  rehearing,  that  the  fact  stated  in  our 
former  opinion,  that  appellant  was  only  claiming  as  heir  of  Mrs.  Miller, 
is  not  supported  by  the  record,  but  that  the  record  shows  that  he  is  the 
sole  heir  of  Philip  Miller  as  well  as  of  Mrs.  Miller,  and  there  being  no 
evidence  showing  that  the  land,  or  any  part  of  it,  was  community  prop- 
erty, or  that  Mrs.  Miller  had  any  separate  interest  therein,  the  judgment 
of  the  court  below  should  not  be  affirmed.  It  is  further  urged  that,  if 
the  facts  in  evidence  are  sufficient  to  warrant  the  assumption  that  the 
land  was  community  property,  the  judginent  should  only  be  affirmed  ds 
to  Mrs.  Miller's  one-half  interest  therein,  because  her  deed  to  Smith 
would  not  estop  appellant,  as  the  heir  of  Philip  Miller,  from  claiming 
title  to  his  one-half  interest. 

The  only  assignments  of  error  presented  in  appellant's  brief  complain 
of  the  ruling  of  the  trial  court  admitting  in  evidence  the  deed  from  Mrs. 
Miller  and  James  Knight,  ^^as  legal  representatives  of  the  estate  of 
Philip  Miller,  deceased,''  over  appellant's  objection  that  said  deed  was 
void,  because  the  decree  under  which  it  purports  to  have  been  executed 
was  rendered  by  a  court  which  was  without  jurisdiction  to  render  it,  and 
was  therefore  void. 

There  is  not  a  word  in  this  brief  which  indicates  that  appellant  was 
claiming  the  land  as  an  heir  of  Philip  Miller.  In  a  short  statement  of 
the  nature  and  result  of  the  suit,  supplemental  to  that  in  the  brief  of 
appellant,  it  is  stated  in  appellee's  brief  that  appellant  sues  as  the  sole 
heir  of  Mrs.  Miller.  The  petition  does  not  indicate  what  title  appellant 
is  asserting,  and  the  judgment  of  the  court  below  is  a  general  one  in 
favor  of  appellee,  and  there  are  no  conclusions  of  fact  and  law  found  in 
the  record. 

We  think,  under  these  circumstances,  we  were  fully  justified  in  de- 
ciding the  case  upon  the  assumption  that  appellant  was  only  claiming 
as  an  heir  of  Mrs.  Miller,  and  we  can  not  be  required,  upon  a  motion  for 
rehearing,  to  consider  an  alleged  ground  for  the  reversal  of  the  judgment 
of  the  trial  court,  based  upon  a  fact  issue,  which  was  not  presented  in 
the  appellant's  brief. 

If,  however,  an  examination  of  the  record  should  show  that  appellant 
was  the  sole  heir  of  Philip  Miller,  we  are  of  opinion  that  he  would  not 
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be  entitled  to  recover  the  land,  or  any  part  of  it.  The  property  was  held 
by  Philip  Miller  and  his  wife  at  the  date  of  his  death,  and  in  the  ab- 
sence of  any  evidence  as  to  when  and  how  it  was  acquired  it  will  be  pre- 
sumed that  it  was  community  property.  (Rev.  Stats.,  art.  2969;  Bym 
V.  Kleas,  39  S.  W.  Rep.,  980.)  The  deed  from  James  Knight  and  Mrs. 
Miller  recites  that  Philip  Miller  had  in  his  lifetime  contracted  to  convey 
the  land  to  Wra.  D.  Smith,  and  that  Smith  had  paid  the  grantors,  as 
legal  representatives  of  Philip  Miller,  the  purchase  money  due  under 
said,  contract.  If  these  facts  are  true,  the  superior  title  to  all  of  the 
land  became  vested  in  Smith. 

The  Supreme  Court,  in  the  opinion  before  referred  to,  say  that  Mrs. 
Miller  and  those  who  claim  under  her  are  estopped  from  denying  the 
truth  of  these  recitals,  and  that  the  contract  therein  recited,  being  bind- 
ing upon  her  to  the  extent  of  her  interest  in  the  land,  her  deed  passed  the 
legal  title  to  said  interest  to  Smith,  These  recitals  are  not  binding  as 
an  estoppel  against  the  heirs  of  Philip  Miller,  but  they  are  admissible 
in  evidence  as  circumstances  tending  to  show  the  existence  of  the  con- 
tract between  Philip  Miller  and  Smith,  and  the  payment  of  the  pur- 
chase money  by  the  latter,  which,  taken  in  connection  with  the  other 
facts  shown,  are  sufficient  to  sustain  the  conclusion  that  Philip  Miller 
had  entered  into  a  contract  to  convey  the  land  to  Smith  and  that  the 
purchase  money  had  been  paid  as  recited. 

All  of  the  parties  to  the  transaction  are  dead,  and  the  records  of  the 
county  have  been  burned.  The  deed  is  over  sixty  years  old,  its  genuine- 
ness not  questioned  and  the  grantors  who  make  the  recitals  were  assay- 
ing to  act  in  their  official  or  representative  capacity,  and  such  recitals 
were  against  their  interests.  They  were  authorized  to  receive  this 
money  and  would  be  held  liable  therefor  to  the  estate  which  they  repre- 
sented. They  were  also  in  position  to  easily  discover,  and  it  was  their 
duty  to  ascertain,  whether  the  contract  with  Smith  had  been  executed. 
Under  these  circumstances  it  would  be  unreasonable  to  presume  that 
their  statements  are  false.  In  addition  to  this,  it  is  shown  that  Mrs. 
Miller  lived  for  a  number  of  years  after  the  execution  of  said  deed,  that 
appellant  has  known  of  the  existence  of  the  deed  for  forty  years,  and 
that  neither  he,  Mrs.  Miller,  nor  any  one  claiming  under  Phillip  Miller 
has  ever  asserted  any  claim  to  the  land  prior  to  the  institution  of  this 
suit.  On  the  contrary,  it  is  shown  that  Smith  and  those  claiming  under 
him  have  continuously  asserted  claim  to  the  land  ever  since  the  execu- 
tion of  said  deed.  There  were  several  transfers  before  the  conveyance 
to  appellees  who  have  held  it  and  paid  taxes  thereon  for  a  number  of 
years. 

There  being  no  opposing  proof,  we  think  no  other  judgment  than 
one  in  favor  of  the  defendants  could  have  been  properly  rendered.  The 
motion  for  rehearing  is  overruled. 

Ovemded, 

Writ  of  error  refused. 
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Texas  Land  &  Loan  Co.  v.  J.  A.  Robertson  and  H.  R.  Byars 

x\DMINISTRAT0R8. 

Decided  March  22,   1005. 

Attorney  Fees — Stipulation  for  in  Note — ^Extent  of  Recovery. 

A  stipulation  in  a  note  for  the  payment  of  ten  per  cent  attorney  fees  in 
case  of  collection  by  attorney  is  a  contract  for  indemnity  and  not  for  liquidated 
damages,  and  where  the  holder  has  not  agreed  with  his  attorneys  on  the 
amount  to  be  paid  for  their  services  in  collecting  he  is  entitled  to  recover 
under  such  stipulation  only  such  amount  as  the  attorneys  could  recover 
from   him,  viz.,  the  reasonable  value  of   their   services. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before  Hon. 
M.  Kennon. 

Terry,  Cavin  &  Mills,  for  appellant. — The  notes  sued  on  by  plaintiff 
each  containing  a  stipulation  for  the  payment,  by  the  maker  thereof,  of 
ten  percent  upon  said  notes  as  attorney's  fees,  if  the  same  were  placed  in 
the  hands  of  an  attorney  for  collection,  the  right  of  the  plaintiff  to  col- 
lect said  ten  percent  was  fixed  by  said  stipulation  contained  in  the  notes 
whenever  the  event  specified — ^that  is  to  say,  placing  said  notes  in  the 
hands  of  attorneys  for  collection — occurred,  and  the  reasonableness  of 
the  stipulation,  or  of  the  amount  thus  agreed  to  be  paid  as  attorney's 
fees,  can  not  be  questioned  or  assailed,  at  least  not  in  the  absence  of  al- 
legations of  fraud  or  mistake,  no  such  allegations  being  made  in  this 
case,  and  it  is  wholly  immaterial  whether  the  plaintiff  did  or  did  not 
contract  to  pay  its  attorneys  ten  percent  for  their  services  in  collecting 
said  note.  The  proposition  is  thus  put  in  the  case  of  Mclntire  v.  Cagley 
(37  Iowa,  679) :  "The  measure  of  damages  is  uncertain.  What  would 
be  a  reasonable  amount  to  reimburse  the  plaintiff  for  the  fees  of  an  at- 
torney in  prosecuting  a  suit  upon  the  note,  and  collecting  the  amount 
due  thereon,  is  not  certain,  and,  in  the  absence  of  an  agreement  of  the 
parties,  would  have  to  be  ascertained  by  the  court,  or  a  jury  upon  evi- 
dence. In  cases  like  this  the  parties  may  agree  beforehand  what  the  in- 
jury shall  be  valued  at,  or  what  shall  be  taken  as  a  compensation ;  for  if 
the  court  should  set  it  aside,  it  can  only  do  what  the  parties  had  a  right 
to,  and  have  done,  and  that  is,  arrive  at  a  general  probability  by  a  con- 
sideration of  all  the  circumstances  of  the  case.  The  court  would  have 
to  hear  testimony  and  determine  therefrom  the  measure  of  the  injury. 
It  being  impossible  to  define  with  certainty,  beforehand,  by  reference  to 
a  money  standard,  the  measure  of  the  injury,  it  was  competent  for  the 
parties  to  agree  thereon,  which  they  have  done.  The  collection  of  a  note 
of  the  amount  of  the  one  sued  on  in  this  case  might,  under  some  circum- 
stances, involve  labor  and  expense  much  greater  than  under  others. 
There  being  this  uncertainty,  the  sum  agreed  upon  by  the  parties  will 
not  be  treated  as  a  penalty,  unless  for  such  obvious  excess  and  dispropor- 
tion to  rational  expectation  of  injury  as  to  make  it  clear  that  the  prin- 
ciple of  compensation  was  wholly  disregarded,  which  does  not  appear  in 
this  case.*'  Citing  3  Pars,  on  Cont.,  159,  160,  161,  and  notes.  See, 
also,  Simmons  v.  Terrell,  75  Texas,  275;  Morrill  v.  Hoyt,  83  Texas,  69; 
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Huddlestone  v.  Kemper,  1  Texas  Civ.  App.,  211,  21  S.  W.  Eep.,  946; 
Sturgis  Nat.  Bank  v.  Smith,  30  S.  W.  Eep.,  678,  9  Texas  Civ.  App.,  640; 
Neese  v.  James,  72  S.  W.  Eep.,  87 ;  Hopkins  v.  Halliburton,  25  S.  W, 
Eep.,  1005;  Behrens  v.  Dignowitty,  23  S.  W.  Eep.,  288;  Carver  v.  May- 
field  Lumber  Co.,  68  S.  W.  Eep.,  711 ;  Hermes  v.  Vaughn,  22  S.  W.  Eep., 
189;  Mclntire  v.  Cagley,  37  Iowa,  676;  Haywood  v.  Miller,  45  Pae. 
Eep.,  307;  Blankenship  v.  Wartlesky,  6  S.  W.  Eep.,  140;  Altgeld  v. 
Harris,  11  S.  W.  Eep.,  857;  Llano  Imp.  Co.  v.  Watkins,  23  S.  W.  Eep., 
613;  Tinsley  v.  Moore,  25  S.  W.  Eep.,  148;  Neese  v.  Eiley,  14  S.  W. 
Eep.,  66;  Eakin  v.  Scott,  70  Texas,  442;  Yetter  v.  Hudson,  67  Texas, 
612;  Panhandle  Nat.  Bank  v.  Still,  84  Texas,  330. 

Adkins  &  Oreen  and  McCormicJc  &  Brown,  for  appellees. — ^The  court 
did  not  err  in  holding  that  the  stipulation  in  the  notes  sued  on,  pro- 
viding for  attorneys'  fees,  was  a  contract  of  indemnity  only,  and  in 
holding  that,  as  plaintiff  had  neither  alleged  nor  proved  any  contract  on 
plaintiffs*  part  to  pay  its  attorneys  any  amount  as  attorneys*  fees,  plain- 
tiff must,  before  it  can  recover  the  amount  claimed  as  attorneys*  fee,  al- 
lege and  prove  that  the  amount  so  claimed  was  a  reasonable  fee  for  the 
services  to  be  rendered ;  and  the  court  did  not  err  in  holding  that,  in  the 
absence  of  such  allegation  and  proof,  appellant  was  only  entitled  to  re- 
cover the  amount  allowed  by  the  administrators,  and  proved  by  them  to 
be  a  reasonable  attorneys*  fee  in  the  case.  That  stipmations  in  promis- 
sory notes  to  pay  a  stated  percent  as  attorneys*  fees  are  contracts  of  in- 
demnity only,  see  Dunovant*s  Estate  v.  Stafford,  81  S.  W.  Eep.,  101; 
Luzenburg  v.  Bexar  B.  &  L.  Assn.,  29  S.  W.  Eep.,  237;  Hammond  v. 
Atlee,  39  S.  W.  Eep.,  600;  Lanning  v.  I.  C.  Bank,  89  Texas,  601;  Ham- 
ilton Gin  Co.  V.  Sinker,  74  Texas,  51;  16  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  181. 

That  the  amount  an  attorney  is  entitled  to  recover,  when  not  fixed  by 
the  terras  of  his  contract,  is  measured  by  the  reasonable  value  of  the 
services  rendered,  see  3  Am,  &  Eng.  Ency.  of  Law  (2d  ed.),  419;  4  Cyc. 
of  Law  and  Procedure,  994. 

That  an  indemnity  against  loss  or  expenses,  whether  an  implied  obli- 
gation growing  out  of  the  conduct  of  the  party,  or  by  express  stipula- 
tion, as  in  the  case  at  bar,  carries  the  corresponding  duty  of  the  indem- 
nitee to  see  that  such  loss  or  expenses  are  reasonable,  see  Missouri,  K.  & 
T.  Ey.  V.  Warner,  90  Texas,  566;  Wheeler  v.  Texas  S.  By.  Co.,  91  Texas, 
356;  Schmich  v.  Noel,  72  Texas,  1;  Kellogg  v.  MuUer,"  68  Texas,  182; 
Great  Counsel  Ind.  Order  E.  M.  v.  Adams,  8  Texas  Ct.  Sep.,  97 ;  16  Am. 
&  Eng.  Encv.  of  Law  (2d  ed.),  181,  sub.  3;  4  id.,  p.  102;  Moore  v. 
Stasen,  6  Ind.  App.,  364;  Wyatt  v.  Pottorff,  37  Ind.,  512;  Goss  v.  Boyd, 
104  Ind.,  207 ;  Calback  v.  Boon,  Jr.  E.,  7,  C.  L.,  32 ;  Beckly  v.  Munson, 
22  Conn.,  299 ;  Langford  v.  Broadhead,  17  N.  Y.  Supp.,  290 ;  Campbell 
V.  Worman,  68  Minn.,  561 ;  Johnson  v.  Speer,  92  Pa.  St.,  228 ;  Still- 
water First  Nat.  Bank  y.  Larsen,  60  Wis.,  206;  Thomas  v.  Brady,  10 
Pa.  St.,  164. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  to 
establish  a  claim  against  the  estate  of  William  Dunovant,  deceased,  for 
$70,000,  evidenced  by  promissory  notes  executed  by  said  Dunovant  in 


1905.]  Texas  L.  &  L.  Co.  v.  Robertson  &  Byars.  523 

favor  of  appellant.  The  notes  sued  on  contained  a  stipulation  for  the 
payment  of  ten  percent  attorney's  fees  in  ease  they  were  placed  in  the 
hands  of  an  attorney  for  collection.  Appellant  sought  to  recover  the 
ten  percent  attome/s  fees  stipulated  in  the  notes.  The  administrators 
of  the  estate  resisted  the  claim  for  the  full  amount  of  attome/s  fees  on 
the  ground  that  the  contract  for  the  payment  of  said  fees  was  a  con- 
tract of  indemnity,  and  appellant,  not  having  agreed  with  its  attorneys 
upon  the  amount  to  be  paid  them  for  their  services  in  collecting  the  notes, 
would  only  be  liable  to  them  for  the  reasonable  value  of  such  services, 
and  therefore  could  only  recover  of  appellees  that  amount  as  attorney's 
fees.  The  evidence  shows  that  $1,500  was  a  reasonable  compensation  for 
the  services  rendered  and  to  be  rendered  by  appellant's  attorneys  in  the 
prosecution  of  the  claim,  and  that  there  had  been  no  agreement  between 
appellant  and  its  attorneys  as  to  their  compensation  for  collecting  the 
notes. 

Judgment  was  rendered  by  the  court  below  in  fayor  of  appellant  for 
the  principal  and  interest  due  on  the  notes,  and  for  the  further  sum  of 
$1,500  attorney's  fees. 

The  only  question  involved  in  the  appeal  is  the  correctness  of  the 
judgment  for  attorney's  fees.  This  court  held,  in  the  case  of  Duno- 
vant's  Estate  v.  Stafford  (81  S.  W.  Rep.,  101),  that  the  stipulation  in  a 
.  note  for  the  payment  of  attorney's  fees  in  event  it  was  placed  in  the 
hands  of  an  attorney  for  collection  was  a  contract  of  indemnity,  or, 
rather,  that  the  amount  named  as  attorney's  fees  should  be  regarded  as 
a  penalty,  and  not  as  agreed  or  liquidated  damages.  In  that  case  a  re- 
covery for  the  whole  amount  of  the  attorney's  fees  was  upheld  on  the 
ground  that  the  holder  of  the  note  had  contracted  with  his  attorneys  to 
pay  them  the  full  amount  of  the  attorney's  fees  authorized  to  be  paid 
by  the  note,  and  the  maker  having  agreed  that  said  amount  could  be 
paid  as  attorney's  fees,  was  estopped  from  setting  up  the  unreasonable- 
ness of  the  contract  in  the  absence  of  fraud  or  mistake.  A  writ  of  error 
was  refused  by  the  Supreme  Court. 

While  the  refusal  of  the  writ  of  error  does  not  necessarily  indicate 
that  the  Supreme  Court  approved  the  grounds  upon  which  our  opinion 
in  the  case  was  based,  as  stated  in  that  opinion,  we  think  the  rule  that 
the  stipulation  in  a  note  for  the  payment  of  attorney's  fees  is  a  contract 
for  indemnity,  and  not  one  for  the  payment  of  agreed  damages,  is  set- 
tled by  the  decisions  in  this  State.  (Luzenberg  v.  Building  &  L.  Assn., 
29  S.  *W.  Rep.,  237 ;  Hammond  v.  Atlee,  39  S.  W.  Rep.,  600.) 
^  In  both  the  cases  cited  it  was  held  that  the 'holder  of  a  note  was  only 
entitled  to  recover  as  attorney's  fees  the  amount  he  had  agreed  to  pay 
his  attorneys  for  collecting  the  note.  We  think  it  logically  and  neces- 
sarily follows,  from  this  rule,  that,  where  no  agreement  has  been  made 
between  the  holder  of  the  note  and  the  attorneys  employed  by  him  to 
collect,  the  holder  could  only  recover  on  the  note  such  amount  for  at- 
torney's fees  as  his  attorney  could  recover  from  him  for  his  services. 
In  such  case  the  attorney  could  only  recover  the  reasonable  value  of  his 
services,  and  that  should  be  the  measure  of  the  recovery  which  the 
holder  of  the  note  could  obtain  against  the  maker. 

There  is  no  issue  raised  by  appellant  on  the  sufficiency  of  the  evi- 
dence to  sustain  the  judgment  of  the  court  below  that  $1,500  was  the 
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reasonable  value  of  the  services  of  his  attorneys  in  the  collection  of  the 
notes  sued  on. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 
D.  Henserlang. 

Decided  March  22,  1905. 

1 . — Continuance — ^Amendment. 

An  amendment  which  merely  amplified  and  rendered  more  specific  the 
allegations  of  the  original  petition  did  not  entitle  defendant  to  a  continuance, 
though  filed  on  the  day  the  cause  was  called  for  trial,  where  the  issues  inyolved 
and  the  facilities  shown  to  be  possessed  by  defendant  for  meeting  them  are 
such  that  it  does  not  appear  that  the  court  abused  its  discretion  by  the  re- 
fusal. 

8. — ^AMignment  of  Error. 

On  appeal  by  defendant  his  assignment  that  the  court  erred  "in  giving 
and  not  refusing  the  special  charge  asked  by  defendant,''  is  not  sufiicient  to  pre- 
sent  error  in  giving  the  charge  asked  by  plaintiff,  though  the  use  of  the 
word  defendant  was  obviously  by  mistake. 

3. — Charge — Negligence — ^Assumed  Biik. 

The  giving  and  refusing  of  various  charges  on  negligence  and  assumed 
risk  considered  and  held  to  involve  no  error. 

Appeal  from  the  District  Court  of  Haya  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

Fiset  <6  McClendon,  for  appellant. — Plaintiff's  first  amended  petition 
alleged  new  matter  which  entitled  defendant  to  a  continuance  on  the 
ground  of  surprise,  in  that  the  amended  original  petition  charged  that 
a  certain  pin  or  pins  were  defective,  while  the  original  petition  only 
charged  that  the  main  pin  was  defective. 

The  allegation  of  said  amended  petition  to  the  effect  that,  to  discon- 
nect the  engine,  or  to  run  same  in  a  disconnected  condition,  was  danger- 
ous, was  new  matter,  and,  under  the  allegations  of  defendant's  motion, 
defendant  was  surprised  thereby,  and  was  entitled  to  a  continuance,  in 
order  to  procure  the  testimony  of  the  witness  McDaniel. 

The  amended  petition  alleged  that,  by  the  rules,  customs  and  practices 
of  the  company,  plaintiff  was  authorized  to  ride  upon  the  engine.  The 
original  petition  has  no  such  allegations,  and  defendants  motion  for 
continuance  showed  that  defendant  was  surprised  thereby,  and  was  en- 
titled to  a  continuance  in  order  to  procure  the  evidence  of  the  witness 
McDaniels. 

The  amended  petition  alleges  that  plaintiff's  injuries  consisted  of  a 
contusion  or  rupture  of  some  blood  vessel  or  other  portion  of  his  brain 
or  inner  parts  of  his  head;  also  of  injuries  to  his  feet  and  legs.  No 
such  allegations  are  made  in  the  original  petition,  and  defendant's  mo- 
tion for  continuance  showed  that  the  defendant  was  entitled  to  a  continu- 
ance in  order  to  procure  the  testimony  of  Dr.  Lloyd. 

Where  an  amended  petition  is  filed  upon  the  eve  of  a  trial,  setting  up 
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new  matter^  and  defendant  is  surprised  thereby,  and  shows  by  his  mo- 
tion that  he  can  not  safely  go  to  trial  upon  said  new  allegations  without 
additional  testimony^  which,  on  account  of  the  lateness  of  the  filing  of 
the  amendment,  could  not  be  procured,  it  is  not  within  the  discretion  of 
the  trial  court  to  overrule  the  motion  for  continuance. 

Defendant  is  only  required,  in  preparing  his  ease,  to  meet  the  issues 
raised  by  the  pleadings,  and,  when  a  pleading  is  filed  alleging  new 
grounds  of  recovery,  the  defendant  is  entitled,  as  a  matter  of  right,  to 
have  a  reasonable  time  within  which  to  procure  such  testimony  as  may  be 
necessary  to  combat  the  new  allegations. 

The  court  erred  in  permitting  the  plaintiff  to  testify  over  the  objec- 
tions of  defendant  that  it  was  the  custom  of  plaintiff  and  other  employes 
of  the  defendant  company,  under  rule  316  of  the  defendant  company, 
which  plaintiff  introduced  in  evidence,  to  ride  on  the  engine  in  cold 
weather,  because  the  rule  speaks  for  itself,  and  because  it  was  imma- 
terial whether  it  was  the  custom  to  act  on  the  rule.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Huff,  98  Texas,  110,  81  S.  W.  Rep.,  626. 

The  court  erred  in  permitting  the  following  question  and  answer,  pro- 
pounded by  plaintiff's  counsel  to  plaintiff,  who  was  a  witness  for  him- 
self: Q.  "You  have  stated,  in  response  to  the  question,  that  you  did 
not  realize  there  was  any  danger;  was  there  anything  to  influence  your 
judgment  and  action  along  with  those  conditions  ?"  A.  ^Tes,  sir ;  I  was 
satisfied  in  my  own  mind  that  the  engine  was  safe  after  the  steam  pres- 
sure had  been  taken  away  from  it,  and  I  was  not  an  engineer,  and  if  the 
engineer  saw  me  sitting  there,  over  danger  I  considered  it  his  duty  to 
warn  me  if  I  was  in  danger,  which  he  did  not  do,'*  because  said  question 
was  leading,  and  suggested  the  answer. 

There  was  no  pleading  after  the  filing  of  the  trial  amendment  charg- 
ing the  defendant  with  having  disconnected  the  engine  in  a  negligent 
manner,  and  the  evidence  therefore  should  have  been  excluded. 

The  court  erred  in  giving,  and  in  not  refusing,  the  special  charge 
asked  by  defendant  (plaintiff).  The  special  instruction  requested  by 
plaintiff  and  given  by  the  court  was  affirmatively  erroneous  as  applied  to 
the  facts  in  this  cause,  in  that  it  instructed  the  jury  that  the  plaintiff 
did  not  assume  the  risk  of  dangers  which  might  arise  from  the  negli- 
gence of  defendant ;  whereas  plaintiff  did  assume  such  risks  even  though 
arising  from  defendant's  negligence,  provided  defendant  had  knowledge 
thereof.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Schwabbe,  1  Texas  Civ.  App.,  673, 
21  S.  W.  Rep.,  707;  Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  732. 
The  effect  of  this  charge  was  that,  under  no  circumstances,  did  the 
plaintiff  assume  the  risk  arising  from  defendant's  negligence,  whether 
known  to  plaintiff  or  not.  A  charge  which  instructs  the  jury  to  find 
for  a  plaintiff,  in  the  event  they  find  certain  facts  in  evidence  true,  and 
omits  one  of  the  facts  essential  to  a  recovery,  is  affirmative  error.  Baker 
V.  Ashe,  80  Texas,  361.  It  follows,  from  the  above  rule,  that  a  charge 
which  instructs  a  jury  that  plaintiff  did  not  assume  the  risks  arising 
from  defendant's  negligence  and  omitting  the  exception  to  such  rule, 
namely :  where  the  risks,  though  arising  from  the  negligence  of  defend- 
ant, are  known  to  plaintiff,  is  affirmative  error. 

Error  in  a  charge  is  not  cured  by  another  charge  that  makes  no 
direct  reference  to  the  erroneous  charge  and  neither  withdraws  nor 
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qualifies  it.  Missouri,  K.  &  T.  Ry.  Co.  v.  Mills,  27  Texas  Civ.  App., 
246,  65  S,  W.  Rep.,  74.  A  material  charge  in  conflict  with  another 
paragraph  of  the  same  charge,  although  capable  of  being  understood 
by  one  learned  in  law,  is  misleading  and  reversible  error.  Edwards 
V.  Dickson,  66  Texas,  615;  Missouri,  K.  &  T.  Ry.  v.  Wooda,  25  S.  W. 
Rep.,  742;  Baker  v.  Ashe,  80  Texas,  361;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Allbright,  7  Texas  Civ.  App.,  21,  26  S.  W.  Rep.,  251 ;  Western  U.  Tel. 
Co.  V.  May,  8  Texas  Civ.  App.,  176,  27  S.  W.  Eep.,  761;  Snyder  v. 
Morris,  14  Texas  Civ.  App.,  641,  38  S.  W.  Rep.,  220;  Gonzales  y. 
Adoue,  58  S.  W.  Rep.,  951,  94  Texas,  125;  International  &  G.  N.  Ry. 
Co:  V.  Lehman,  66  S.  W.  Rep.,  216;  Pound  v.  Turck,  95  U.  S.,  461; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Jazo,  25  S.  W.  Rep.,  714;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Robinson,  73  Texas,  282 ;  Burnett  v.  Lambach,  39 
S.  W.  Rep.,  1015;  Southern  K.  Ry.  Co.  v.  Sage,  98  Texas,  438,  11  Texas 
Ct.  Rep.,  978.  A  jury  can  not  be  required  to  harmonize  conflicting 
charges-  Southern  K.  Ry.  Co.  v.  Sage,  98  Texas,  438, 11  Texas  Ct.  Rep., 
979. 

The  court  erred  in  refusing  and  in  not  giving  defendant's  special 
charge  No.  2.  The  evidence  afiirmatively  shows  that  the  plaintiff  knew 
of  the  condition  of  the  engine  prior  to  and  at  the  time  of  the  accident, 
and  he  therefore  assumed  the  risk  arising  therefrom.  The  servant  as- 
sumes not  only  the  ordinary  risks  of  his  employment,  but  also  all  risks 
of  which  he  has  knowledge,  whether  same  arose  from  the  negligence  of 
the  master  or  not.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Schwabbe,  1  Texas 
Civ.  App.,  573,  21  S.  W.  Rep.,  707;  Texas  &  P.  Ry.  Co.  v.  Bradford, 
66  Texas,  737.  The  knowledge  of  a  defect  in  an  appliance  carries 
with  it  the  knowledge  of  the  increased  danger  of  its  use.  Texas  &  P. 
Ry.,  Co.  V.  Bradford,  66  Texas,  732 ;  Missouri  P.  Ry.  Co.  v.  Somers, 
78  Texas,  441.  In  order  for  the  servant  to  relieve  himself  of  the  as- 
sumption of  risks  arising  from  defects  in  appliances  which  are  known  to 
the  servant,  it  is  necessary  to  plead  and  prove  not  only  that  he  was 
ignorant  of  the  danger  arising  from  the  defect,  but  that  he  was 
inexperienced,  and  that  the  master  had  knowledge  of  such  inexperience 
and  ignorance.  Texas,  S.  V.  &  N.  W.  Ry.  Co.  v.  Peden,  32  Texas 
Civ.  App.,  315,  74  S.  W.  Rep.,  934.  Where  a  defect  is  known  to  a 
servant,  as  well  as  to  the  master,  in  order  for  the  servant  to' be  re- 
lieved of  the  assumption  of  risks  of  danger  arising  from  such  defect, 
it  must  be  shown  either  that  the  master  had  notice  of  the  fact  that 
the  servant  did  not  know  of  such  dangers,  or  that  the  servant  was  in- 
experienced and  the  master  had  notice  of  such  fact.  There  is  nothing 
in  the  evidence  showing  or  tending  to  show  that  the  accident  com- 
plained of  was  traceable  to  any  of  the  defects  in  the  engine  complained 
of  in  plaintiff's  petition.  The  burden  of  proof  was  on  plaintiff  to  show 
that  his  injuries  were  the  direct  and  proximate  result  of  the  particular 
acts  of  negligence  of  which  he  complained.  Knowledge  on  the  part 
of  a  servant  of  a  defect  in  an  appliance  furnished  by  the  master  in 
and  of  itself  puts  the  servant  upon  notice  that  the  appliance  is  not 
suited  or  adapted  for  the  purpose  for  which  it  is  designed,  and  is  or 
may  be,  therefore,  dangerous,  and  the  servant  is  therefore  charged  with 
knowledge  of  such  danger  by  reason  of  his  knowledge  of  the  defect,  un- 
less it  should  appear  that  the  servant  was  inexperienced  and  the  master 
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had  notice  of  such  inexperience,  or  that  the  servant  did  not  know  that 
the  defect  rendered  the  appliance  dangerous,  and  the  master  had  notice 
of  such  lack  of  knowledge.    Eailway  Co.  v.  Peden,  supra. 

The  court  erred  in  refusing  and  in  not  giving  defendant's  special 
charge  number  2.  The  court  erred  in  refusing  and  in  not  giving  de- 
fendant's special  charge  number  3.  The  uncontroverted  evidence  in 
this  cause  ^owed  that  the  plaintiff,  at  the  time  he  was  injured,  was  a 
mere  trespasser  or  licensee  upon  the  engine,  and  the  charges  requested 
should  therefore  have  been  given. 

The  court  erred  in  refusing  and  in  not  giving  defendant's  special 
charge  number  4.  There  was  evidence  to  the  effect  that  plaintiff,  at 
the  time  he  was  injured,  was  riding  upon  the  engine  in  violation  of 
the  rules  of  the  company,  and  it  was  error  for  the  court  to  decline  to 
instruct  the  jury  upon  this  issue. 

The  court  erred  in  its  main  charge  to  the  jury  in  defining  negligence, 
aa  follows:  ^^ISTegligence,  as  used  in  the  charges  given  you,  whether  ap- 
plied to  plaintiff  or  defendant,  means  the  failure  to  exercise  that  de- 
gree of  care  and  caution  which  a  person  of  ordinary  prudence  would 
exercise  under  the  same  or  similar  circumstances;"  because  said  defi- 
nition is  incomplete  in  that  it  does  not  also  instruct  the  jury  that 
negligence  means  the  doing  of  some  act  or  thing  which  a  person  of 
ordinary  prudence  would  not  have  done  under  the  same  or  similar  cir- 
cumstances, and  said  definition  given  by  the  court  is  especially  errone- 
ous as  applied  to  the  facts  in  this  case  and  the  other  portions  of  the 
main  charge  of  the  court  and  the  special  charges  of  the  parties  which 
were  given  by  the  court. 

The  court  erred  in  that  portion  of  its  main  charge  reading  as  fol- 
lows: "It  was  the  duty  of  defendant  to  use  ordinary  care  to  furnish 
to  plaintiff  reasonably  safe  machinery  for  use  in  the  prosecution  of  its 
business  for  which  he  was  engaged,  and  plaintiff  was  authorized  to  as- 
sume that  defendant  would  do  so  unless  or  until  he  may  have  known, 
or,  in  the  exercise  of  ordinary  diligence,  would  have  known,  that  de- 
fendant had  failed  to  do  so,  if  it  failed  so  to  do.  If  you  find  from 
the  evidence  that  said  engine  was  defective  or  dangerous  in  the  con- 
dition in  which  it  was  run,  after  being  disconnected,  if  you  find  it  was 
disconnected,  aiifd  that  the  plaintiff  knew  of  the  condition  of  the  en- 
gine, and  either  knew,  or,  in  the  exercise  of  ordinary  care,  would  have 
known  of  the  danger,  if  any,  arising  therefrom,  then  he  assumed  the 
risk  of  said  danger,  and  you  will  find  for  defendant;  but  if  you  find 
that  he  did  not  know  of  such  danger,  and  that  same  was  not  a  risk 
ordinarily  incident  to  his  employment,  and  that,  in  the  exercise  of  or- 
dinary care,  [he]  would  not  have  learned  of  such  danger,  then  he  did 
not  assume  the  risk  thereof.''  Said  charge  is  erroneous  in  that  it  in- 
structs the  jury  that  the  plaintiff,  in  order  to  have  assumed  the  risk, 
must  have  known  or  been  charged  with  knowledge  of  the  danger  aris- 
ing from  the  defects  in  the  engine,  although  he  had  actual  knowledge 
of  the  defects,  provided  the  danger  was  not  such  as  was  ordinarily  in- 
cident to  his  employment.  Texas  &  S.  V.  N.  W.  Ry.  Co.  v.  Peden, 
supra. 

A  servant  is  presumed  to  know  the  danger  incident  to  known  defects 
in  the  appliances  supplied  by  the  master.     Railway  v.  Peden,  supra. 
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Where  the  senrant  knows  of  defects  in  appHanoeB  famished  him  by  the 
roaster,  he  assuroes  all  risk  of  dangers  incident  to  or  arising  out  of 
such  defects,  unless  he  was  ignorant  of  such  dangers  and  the  master 
had  notice  of  such  ignorance,  or  unless  he  was  inexperienced  and  the 
master  had  notice  of  sudi  experience.    Railway  y.  Peden,  supra.    Lack 
of  knowledge  of  dangers  incident  to  known  defects  and  inexperience 
of  the  servant  must  be  brought  home  to  the  knowledge  or  notice  of 
the  master  in  order  to  relieve  the  servant  of  the  assumption  of  risks 
of  dangers  incident  to  defects  in  appliances  which  are  kiiown  to  him. 
Railway  v.  Peden,  supra.     Plaintiff  should  plead  and  prove  notice  on 
the  part  of  the  master  of  inexperience  of  the  servant,  or  the  servant's 
lack  of  knowledge  of  dangers  incident  to  known  defects,  in  order  to 
avail  plaintiff  as  a  defense  to  defendant's  plea  that  plaintiff  assumed 
the  risk.    Railway  v.  Peden,  supra.    Knowledge  on  the  part  of  a  serv- 
ant of  a  defect  in  an  appliance  furnished  by  the  master,  in  and  of 
itself,  puts  the  servant  upon  notice  that  the  appliance  is  not  suited 
or  adapted  for  the  purpose  for  which  it  is  designed,  and  is  or  may  be, 
therefore,  dangerous,  and  the  servant  is  therefore  charged  with  knowl- 
edge of  such  danger  by  reason  of  his  knowledge  of  the  defect,  unless 
it  should  appear  that  the  servant  was  inexperienced  and  the  master  had 
notice  of  such  inexperience,  or  that  the  servant  did  not  know  that  the 
defect  rendered  the  appliance  dangerous,  and  the  master  had  notice  of 
such  lack  of  knowledge.    Railway  v.  Peden,  supra. 

Will  0.  Barber  and  W.  P.  Donalson,  for  appellee. — A  continuance, 
by  reason  of  amendment,  is  not  matter  of  right.  If  the  court  thinks 
reasonably  that  there  is  no  real  ground  for  surprise,  or  that  the  party 
is  as  ready  to  try  as  he  would  have  been  had  the  amendment  been  filed 
earlier,  then  he  should  refuse  the  continuance,  and  this  matter  is 
largely  in  the  discretion  of  the  trial  judge.  Beham  v.  Ohio,  75 
Texas,  89 ;  Alamo  F.  Ins.  Co.  v.  Shaeklett,  26  S.  W.  Rep.,  631 ;  Pisk 
V.  Miller,  13  Texas,  225;  Texas  C.  Ry.  Co.  v.  Williams,  26  S.  W.  Rep., 
856;  District  Court  Rule  16,  67  S.  W.  Rep.,  XXI. 

As  appellant  showed  it  was  ready  and  prepared  to  go  to  trial  upon 
the  theory  that  appellee  contended  the  main-pin  only  was  loose;  and 
as  appellee  agreed  to  be,  and  was,, confined  to  that  pin,  no  injury  could 

result. 

The  original  petition  was  clearly  suflScient  to  put  the  defendant  on 
notice  that  plaintifiE  would  contend  there  was  negligence  and  danger  in 
having  the  engine  disconnected,  and  used  in  that  condition,  with  loose 

Not  only  does  the  original  petition  charge  that  appellee  was  rightly 
upon  the  engine,  but  the  allegations  showing  such  right  were  in  re- 
sponse to  appellant's  charges  that  he  was  a  trespasser  there.  Under 
ihP9o  conditions  there  could  be  no  surprise  thereat  in  the  amendment. 
Ss  &  P.  By.  Co.  V.  Bagwell,  3  Texas  Civ.  App.,  256,  22  S.  W. 

^This  assignment,  as  shown  in  the  transcript  (and  by  the  original), 
ifl-  "The  court  erred  in  giving,  and  in  not  refusing,  the  special  charge 
asiced  bv  defendant.^^  Under  this  assignment  appellant,  in  seven  propo- 
litions  attacks  the  giving  of  a  special  charge  asked  by  plaintiflE.    Just 
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how  this  can  be  done  is  not  apparent  to  ub,  and  we  certainly  object 
thereto.  If  we  assume  that  appellant  meant  to  say  '^plaintiff/'  instead 
of  ^^defendant/'  the  fact  remains  that  it  did  not  do  so. 

The  specific  injuries  detailed  in  the  amended  petition  would  have 
been  all  admissible  under  the  original  petition.  No  surprise  could 
properly  be  predicated  upon  the  setting  out  of  the  injuries  more  in  de- 
tail. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McMannewitz,  70  Texas,  73;  Missouri 
P.  By.  Co.  V.  Mitchell,  72  Texas,  171 ;  International  &  G.  N.  By.  Co. 
V.  Pina,  33  Texas  Civ.  App.,  680,  77  S.  W.  Rep.,  979 ;  Texas  &  P.  Ry. 
Co.  V.  Neal,  33  S.  W.  Rep.,  693;  Texas  C.  Ry.  Co.  v.  Williams,  26  S. 
W.  Rep.,  856;  Missouri,  K.  &  T.  Ry.  Co.  v.  Walden,  46  S.  W.  Rep., 
88;  Missouri,  K.  &  T.  Ry.  Co.  v.  Edling,  18  Texas  Civ.  App.,  171,  45 
S.  W.  Rep.,  406;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Partin,  33  Texas  Civ. 
App.,  173,  76  S.  W.  Rep.,  237;  Sherman  S.  &  S.  Ry.  Co.  v.  Bell,  58 
S.  W.  Rep.,  147;  City  of  Dallas  v.  Jones,  54  S.  W.  Rep.,  606. 

It  is  a  correct  proposition  of  law  that  the  negligence  of  the  master 
is  not  one  of  the  risks  embraced  within  the  rule  that  the  servant  as- 
sumes the  risks  ordinarily  incident  to  his  employment.  Missouri,  E. 
&  T.  Ry.  Co.  V.  Hannig,  91  Texas,  347;  St.  Louis  S.  W.  Ry.  Co.  v. 
McDowell,  73  S.  W.  Rep.,  974;  International  &  G.  N.  Ry.  Co.  v.  Mc- 
Vey,  81  S.  W.  Rep.,  998;  Texas  &  P.  Ry.  Co.  v.  Eberheart,  91  Texas, 
32i. 

The  charges  given,  taken  together,  very  favorably  to  appellant  pre- 
sent the  assumption  of  risk.  Texas  &  N.  0.  Ry.  Co.  v.  Kelly,  34 
Texas  Civ.  App.,  21,  80  S.  W.  Rep.,  79. 

Knowledge  of  a  defect  in  machinery  does  not  cause  the  servant  to 
assume  the  risk  of  dangers  therefrom  unless  he  knows  of  the  danger, 
or,  in  the  exercise  of  ordinary  care,  would  have  known  thereof.  Bonnet 
V.  Railway,  89  Texas,  75;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91 
Texas,  350;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas,  19; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith,  24  Texas  Civ.  App.,  127,  67 
S.  W.  Rep.^  999;  Missouri,  K.  &  T.  Ry.  Co.  v.  Crum,  36  Texas  Civ. 
App.,  609,  81  S.  W.  Rep.,  72;  International  &  G.  N.  Rv.  Co.  v. 
Shaughnessy,  81  S.  W.  Rep.,  1026;  Southern  P.  Ry.  Co.  v.  Winton,  27 
Texas  Civ.  App.,  503,  66  S.  W.  Rep.,  482 ;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Hughes,  22  Texas  Civ.  App.,  134,  64  S.  W.  Rep.,  264;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Parrish,  40  S.  W.  Rep.,  191;  Missouri  P.  Ry. 
Co.  V.  Lehmberg,  75  Texas,  62;  Davidson  v.  Cornell,  132  N.  Y.,  228; 
Bailey's  Master's  Liability,  182-186. 

As  the  defect  in  the  engine  developed  only  after  plaintiff  was  out 
upon  the  trip,  he  was  not  required  to  abandon  the  engine,  and  did 
not  assume  the  risk  of  its  continued  use  to  complete  that  trip.  Mis- 
souri, K.  &  T.  By.  Co.  V.  Williams,  28  Texas  Civ.  App.,  615,  68  S.  W. 
Bep.,  806;  Missouri,  K.  &  T.  By.  Co.  v.  Follin,  29  Texas  Civ.  App., 
612,  68  S.  W.  Rep.,  812 ;  Missouri,  K.  &  T.  By.  Co.  v.  Milam,  20  Texas 
Civ.  App.,  688,  50  S.  W.  Bep.,  417. 

The  company  having  ordered  the  use  of  the  engine,  after  being  af- 
firmatively advised  of  its  condition,  the  employe  did  not  assume  the 
risk  of  so  doing  unless  the  danger  was  apparent  and  manifest  to  him. 
Texas  &  N.  0.  By.  Co.  v.  Kelly,  34  Texas  Civ.  App.,  21,  80  S.  W. 
Vol.  XXXVIII.  Civil— 34. 
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Eep.,  82;  Bering  Mfg.  Co.  v.  Femelat,  35  Texas  Civ.  App.,  36,  79  S. 
W.  Bep.,  869;  Harrison  v.  Eailway,  79  Mich.,  409;  East  Tennessee,  V. 
&  G.  By.  Co.  V.  Duffield  (Tenn.),  47  Am.  Sep.,  319. 

The  evidence  was  sufficient  to  authorize  the  jury  to  find  that  the 
negligent  act  of  appellant,  in  ordering  and  permitting  the  train  pulled 
by  the  engine,  with  the  loose  main-pin  and  the  -engine  disconnected, 
produced  or  caused  the  accident. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  $15,000,  and  the  de- 
fendant has  appealed. 

No  complaint  is  made  as  to  the  amount  of  the  verdict,  nor  could  it 
be  successfully  urged  that  it  is  not  supported  by  testimony.  The  plain- 
tiff was  a  brakeman  on  one  of  appellant^s  freight  trains,  and  submitted 
testimony  tending  to  show  that  on  the  occasion  in  question,  while  in 
the  discharge  of  his  duties  as  a  brakeman,  he  was  riding  on  an  engine, 
and  that  what  is  called  the  main-pin  of  the  engine  became  loose  and 
insecure;  that  such  condition  became  known  to  the  defendant,  or  could 
have  been  known  to  it  by  the  exercise  of  ordinary  care;  that,  while  in 
that  condition,  the  defendant  caused  the  engine  to  be  used  to  pull  a 
train  of  cars,  and  that  its  use  in  such  manner  was  negligent,  and,  while 
being  so  used,  one  of  the  rods  on  the  side  of  the  engine,  which  was 
connected  with  the  loose  pin,  broke  loose,  or  slipped  off  at  one  end,  flew 
around  and  demolished  a  portion  of  the  engine  and  cab,  thereby  in- 
flicting the  injuries  complained  of,  without  fault  on  plaintiff's  part 
The  verdict,  finding  for  the  plaintiff  on  those  issues,  is  supported  by 
testimony. 

On  the  day  the  case  was  called  for  trial  the  plaintiff  filed  an  amended 
original  petition,  and  the  defendant  presented  a  motion  for  continu- 
ance upon  the  ground  that  the  amended  petition  set  up  new  cause  of 
action,  which  the  defendant  was  not  then  prepared  to  go  to  trial  upon. 
The  court  overruled  the  motion,  and  that  ruling  is  assigned  as  error. 
It  would  extend  this  opinion  beyond  reasonable  limits  to  set  out  the 
two  petitions.  Suffice  it  to  say  that  we  have  examined  both,  and  have 
reached  the  conclusion  that  the  latter  merely  amplified  and  rendered 
more  specific  the  matters  complained  of  in  the  former.  Furthermore, 
the  issues  to  which  the  trial  was  limited  by  the  testimony,  and  the 
facilities  which  the  record  indicates  were  available  to  the  defendant  to 
enable  it  to  fully  present  its  defense,  lead  to  the  conclusion  that  no 
error  was  committed  in  refusing  to  grant  the  continuance.  It  was  not 
a  statutory  application  for  a  continuance,  and  presented  a  matter 
largely  witiiin  the  discretion  of  the  trial  court,  and  it  is  not  made  to 
appear  that  such  discretion  was  abused.  (Fisk  v.  Miller,  13  Texas, 
225;  Beham  v.  Ohio,  75  Texas,  89;  Alamo  F.  Ins.  Co.  v.  Shacklett, 
26  S.  W.  Bep.,  631;  Texas  C.  Ry.  Co.  v.  Williams,  26  S.  W.  Eep., 
856.) 

The  second,  third  and  fourth  assignments  are  addressed  to  the  ac- 
tion of  the  court  in  overruling  objections  to  certain  testimony.  We 
think  these  rulings  were  correct,  and  overrule  these  assignments. 

Under  the  sixth  assignment  of  error,  appellant  submits  a  complaint 
against  a  special  instruction  given  to  the  jury.     However,  the  instruc- 
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tion  referred  to^  as  set  out  in  appellant's  brief^  does  not  appear  to  be 
pertinent  to  the  assignment  of  error.  The  assignment  charges  that 
the  court  erred  "in  giving,  and  not  refusing,  the  special  charge  asked 
by  the  defendant,"  while  the  brief  shows  that  the  special  charge  criti- 
cised was  asked  by  the  plaintiff.  We  are  of  opinion  that  the  assignment 
of  error  does  not  complain  of  the  charge  referred  to  in  appellant's 
brief. 

Numerous  assignments  are  urged  against  the  court's  charge  and  the 
refusal  of  requested  instructions.  We  find  no  positive  error  in  the 
general  charge  of  the  courts  and  appellant  had  the  benefit  of  eleven 
special  instructions  given  at  its  request.  We  believe  that  the  court's 
charge,  so  largely  supplemented  by  the  requested  instructions  referred 
to,  presented  the  case  to  the  jury  quite  as  favorably  for  the  appellant  as 
it  was  entitled  to  demand. 

No  reversible  error  has  been  pointed  out,  and  the  judgment  is  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


George  W.  Eason^  Trustee,  v.  J.  E.  DeLono  et  al. 

Decided  March  22,   1905. 

1. — Chattel  Kortsrage — ^Reiervation  of  Title — ^Parol  Sale. 

The  effect  of  the  statute  making  a  sale  of  personal  property  on  time 
with  a*  reservation  of  title  in  the  seller  a  chattel  mortgage  which  shall 
be  void  as  to  creditors  and  innocent  purchasers  unless  in  writing  and  properly 
registered,  is  to  render  the  transaction  a  chattel  mortgage  as  well  between 
the  vendor  and  vendee  as  to  all  others,  and  whether  the  sale  and  reservation 
be  by  parol  or  in  writing.    Rev.  Stata.,  art.  3327. 

2. — Same — Sale — ^Bailment. 

Where  the  property  is  delivered  on  an  agreement  that  the  title  is  not  to 
pass  until  the  consideration  is  paid,  the  statute  makes  the  transaction  a 
sale,  and  it  is  not  a  case  of  bailment  with  title  remaining  in  the  owner. 

Appeal  from  the  District  Court  of  Anderson.  Tried  below  before 
Hon.  John  J.  Word. 

Oregg,  Brown  &  Brooks,  for  appellant. — The  court  erred  in  not 
rendering  judgment  against  intervener,  Lee  Smith,  foreclosing  the 
mortgage  on  the  engine  and  boiler,  because  the  testimony,  taken 
the  strongest  possible  against  plaintiff  and  in  favor  of  Lee  Smith, 
showed  at  most  a  verbal  sale  and  attempt  to  retain  ownership 
and  title  to  the  engine  and  boiler  to  secure  the  payment  of 
the  purchase  money,  which  character  of  transaction  under  our 
statutes,  where  put  in  writing,  is  a  chattel  mortgage,  but  where 
it  is  verbal  it  is  simply  a  sale.  Rev.  Stats.,  art.  3327;  Harling  v. 
Creech,  88  Texas,  300;  Hoyt  &  Bro.  Co.  v.  Weiss,  32  S.  W.  Rep.,  86; 
Tufts  V.  Cleveland,  3  S.  W.  Rep.,  288;  Lazarus  v.  Henrietta  Bank, 
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72   Texas,  354;  Harrold  v.  Barwise,  30  S.  W.   Bep.   499;   Hastings 
V.  Kellogg,  36  S.  W.  Bep.,  822. 

E.  F.  MUler  and  Oooch  &  Springer,  for  appellees. — ^The  delivery 
of  personal  property,  where  no  consideration  is  paid  therefor, 
with  the  understanding  and  agreement  that  no  title  is  to  pass 
until  the  same  is  paid  for,  does  not  constitute  a  sale;  and  the 
person  to  whom  such  delivery  is  made  is  at  most  but  a  bailee,  and 
the  title  and  right  to  possession  remain  in  the  owner  of  the  property. 
Farmers'  Nat.  Bank  v.  Henderson,  29  S.  W.  Bep.,  562;  Machine  Co. 
V.  Brown,  82  Texas,  469;  Joseph  v.  Cannon,  11  Texas  Civ.  App.,  295. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellant, 
as  trustee  in  bankruptcy  of  the  estates  of  W.  P.  Devereux  and  Homer 
Garrison,  and  the  firm  of  Devereux  &  Garrison,  for  the  purpose  of 
collecting   certain   notes   given   by    DeLong,   and   to   foreclose    mort- 
gages on  a  certain  boiler  and  engine,  among  other  personal  propjerty. 
Will  Perkins,  W.  L.  Newsom,  J.  W.  Shipman  and  the  First  National 
Bank  of  Athens  were  made  parties  on  the  ground  that  they   were 
setting  up  a  claim  to  or  lien  on  the  property.     DeLong   answered 
by  general  demurrer  and  general  denial.     The  other  defendants  did 
not  answer  so  far  as  disclosed  by  the  record.     L.  W.   Smith  filed  a 
plea  in  intervention,  alleging  that  the  boiler  and  engine  belonged  to 
him,  and  that  on  or  about  February,  1903,  intervener  delivered  the 
engine  and  boiler  to  the  Frankston  Lumber  Company,  a   firm  then 
composed  of  W.  P.  Devereux,  Homer  Garrison  and  J.  E.  DeLong, 
to  be  used  and  operated  by  him;  that  the  title  to  the  property  was 
not  to  pass,  but  was  to  remain  in  intervener  until  the  sum  of  $300 
was  paid.     It  is  not  alleged  that  the  amount  was  not   paid.     The 
cause  was  tried  by  the  court  and  judgment  rendered  that  appellant 
recover  from  DeLong  the  sum  of  $6,466.62,  and  that  the  mortgages 
be  foreclosed  on  all  the  property  except  the  engine  and  boiler;  that 
Perkins  recover  of  DeLong  $420.55 ;  that  Shipman  recover  of  Deling 
the  sum  of  $193.55;  that  the  First  National  Bank  of  Athens  recover 
of  him  the  sum  of  $1,813.37;  that  Newsom  take  nothing  by  his  suit, 
arid  that  L.  W.  Smith  recover  the  boiler  and  engine.     This  appeal  is 
prosecuted  by  the  trustee  in  bankruptcy,  and  while  it  does  not  appear 
in  the  record  upon  what  pleadings  or  evidence  the  judgments  in  favor 
of  the  other  defendants  were  rendered,  no  one  has  complained  of  the 
judgments,  and  this  court  will  concern  itself  with  nothing  but  the 
issues  between  appellant  and  the  intervener.     The   evidence  showed 
that  DeLong  had  given  a  valid  mortgage  on  the  engine  and  boiler 
to  the  parties  whose  estate  was  represented  by  appellant. 

The  judgment  of  the  court  must  rest  upon  the  testimony  of  L.  W. 
Smith  and  his  wife,  and  if  that  evidence  is  sufficient  to  sustain  the 
judgment,  it  must  be  affirmed,  regardless  of  the  antagonistic  evidence 
of  DeLong  and  others.  Mrs.  Smith  testified  as  follows:  "I  am  the 
wife  of  Lee  Smith,  and  I  remember  Mr.  Del^ong  and  my  husband 
coming  to  my  house  sometime  in  February,  1903.  They  were  on 
trade  for  an  engine  and  boiler  that  my  husband  owned.  When  they 
got  to  the  house  it  was  way  after  dinner  time,  about  three  o'clock. 
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but  I  fixed  dinner  for  them,  and  while  they  were  eating  dinner  my 
husband  stated  that  he  had  sold  Mr.  DeLong  the  engine  and  boiler 
for  $300  worth  of  lumber  and  shingles;  that  the  lumber  and  shingles 
were  to  be  cut  and  sawed  just  "as  soon  as  the  mill  got  in  operation, 
and  delivered  as  quickly  as  possible  with  the  express  understanding 
that  the  title  to  the  engine  and  boiler  was  to  remain  in  my  husband 
until  they  were  fully  paid  for/' 

L,  W,  Smith  swore:  "Sometime  in  February,  1903,  about  the  mid- 
dle of  the  month  DeLong  told  me  he  wanted  to  start  up  another 
saw  mill  and  needed  an  engine  and  boiler.  I  told  him  I  had  a  boiler 
and  engine  that  I  would  sell  for  $300  in  cash.  He  said  he  had  no 
money  to  buy  with,  but  that  as  I  was  going  to  build  more  houses, 
I  would  need  lumber  and  shingles,  and  if  the  engine  and  boiler  were 
suitable  for  his  purposes  he  would  deliver  me  $300  worth  of  lumber 
and  shingles  for  them  as  soon  as  he  could  get  the  mill  up  and  in 
Tunning  order  to  cut  and  saw  the  lumber  and  shingles.  I  told  him 
I  would  let  him  have  the  boiler  and  engine  on  those  terms.  We  then 
went  over  to  where  the  boiler  and  engine  were  and  he  examined  them 
and  said  they  would  suit  him,  and  he  would  take  them.  I  told  him 
he  could  take  them  and  put  his  mill  to  running  at  once,  but  the 
engine  and  boiler  were  mine,  and  were  to  remain  my  property  until 
he  delivered  me  the  $300  worth  of  lumber,  which  was  to  be  the  first 
lumber  and  shingles  cut  and  sawed  after  the  mill  was  put  in  opera- 
tion. We  then  went  back  to  my  home,  it  being  about  three  o'clock 
f.  m.,  and  my  wife  fixed  dinner  for  us,  and  while  at  the  table  eating 
told  my  wife  about  the  trade  in  DeLong^s  presence.  I  would  not 
have  sold  DeLong  anything  on  credit  or  trusted  him  for  payment  for 
anything  on  time,  for  the  reason  I  had  prior  dealing  with  him  and 
had  lost  confidence  in  him.  I  had  contracted  with  him  to  build  me 
a  house  which  he  failed  and  refused  to  finish  and  complete,  and  I 
had  to  employ  another  party  to  finish  and  complete.  And  I  had  sold 
him  a  horse  on  credit  which  he  failed  to  pay  for,  and  which  he  re- 
fused to  turn  back  to  me,  and  which  he  now  has.  While  discussing 
the  trade  for  the  engine  and  boiler  DeLong  proposed  executing  a 
note  or  written  obligation  to  pay  the  $300  worth  of  lumber,  but  I 
told  him  there  was  no  note  or  writing  required  in  the  matter;  he 
could  take  the  engine  and  boiler  and  start  his  mill  to  running  and 
cut  and  saw  the  lumber  and  shingles,  and  as  soon  as  he  delivered  the 
lumber  and  shingles  to  me. within  the  next  three  or  four  months  he 
would  then  own  the  boiler  and  engine,  but  until  he  did  so  they  were 
my  property.  The  lumber  and  shingles  were  to  be  delivered  to  me 
just  as  soon  as  it  could  be  cut  and  sawed  after  the  mill  was  put  up 
and  in  operation,  within  a  few  months.  Sometime  afterward  in  the 
month  of  March,  between  first  and  middle  of  the  month,  I  think, 
DeLong  came  with  wagons  and  teams  and  removed  the  boiler  and 
engine  to  the  place  where  the  mill  was  to  be  located  on  the  railroad. 
At  this  time  he  asked  me  about  the  kinds  of  lumber  I  wanted,  and 
I  told  him;  he  said  that  the  lumber  and  shingles  would  have  to  be 
shipped  in  carload  lots,  and  that  in  loading  he  might  have  to  put 
on  something  over  the  amount  of  lumber  he  was  to  deliver  to  me,  to 
make  up  full  carloads^  in  which  event  it  was  agreed  that  I  should 
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pay  him  for  such  overplus  of  lumber.  I  then  made  arrangements 
to  build  two  houses  at  another  station  on  the  railroad,  and  a  suflS- 
cient  time  having  elapsed  for  the  delivery  of  the  lumber  and  shingles, 
and  no  delivery  made,  I  wrote  to  DeLong  telling  him  I  needed  the  stuff 
for  my  buildings,  and  to  hurry  its  delivery.  He  wrote  in  reply  that 
some  delay  had  occurred,  but  my  lumber  was  sawed  and  would  be 
shipped  at  once.  Not  receiving  any  lumber  and  shingles,  I  wrote 
again,  to  which  he  answered  he  had  been  disappointed  in  getting 
the  lumber  and  shingles  shipped  to  the  place  I  intended  buildmg  the 
houses,  but  he  would  get  it  shipped  at  an  early  day.  I  then  went  to 
Frankston  to  see  him  about  the  matter,  and  get  lumber  elsewhere,  if 
he  would  not  deliver  it.  Upon  my  arrival  at  Frankston  I  saw  Mr. 
Joe  Gordon  and  asked  for  DeLong;  he  said  DeLong  was  in  town, 
and  pointed  him  out  on  the  other  side  of  street.  I  do  not  recollect 
of  telling  him  that  I  had  sold  DeLong  a  boiler  and  engine  and  he 
had  fail^  to  pay  for  them,  if  I  did  I  never  went  into  the  details 
and  particulars  of  the  trade. 

I  went  over  to  where  DeLong  was,  and  told  him  he  had  failed  to 
comply  with  his  agreement  about  the  engine  and  boiler,  and  that  he 
must  deliver  me  the  lumber  and  shingles  or  pay  me  $300  at  once, 
or  deliver  to  me  the  boiler  and  engine.  He  said  his  business  affairs 
and  matters  were  now  so  tied  up  he  could  do  nothing  himself,  but 
that  I  would  get  my  engine  and  boiler  back  and  lose  nothing.  I 
then  went  to  McKee's  mill  and  bought  a  carload  of  lumber.  I  told 
McKee  I  had  traded  DeLong  an  engine  and  boiler  for  lumber,  but 
he  had  disappointed  me,  and  I  had  to  have  lumber  at  once  for  build- 
ings I  was  erecting.  I  did  not  explain  to  McKee  the  particulars  of 
the  trade  made  between  myself  and  DeLong.  I  had  heard  that 
DeLong,  Devereux  and  Garrison  constituted  the  Frankston  Lumber 
Company.  When  DeLong  came  after  the  engine  and  boiler  he  said 
they  were  for  the  lumber  company.  Yes,  I  sold,  leased  and  rented 
or  traded,  or  whatever  it  may  be  called  by,  the  engine  and  boiler  to 
DeLong  on  the  terms  and  conditions  I  have  stated.*' 

It  is  provided  in  article  3327,  Sayles  Statutes,  that,  "all  reservations 
of  the  title  to  or  property  in  chattels  as  security  for  the  purchase 
money  thereof,  shall  be  held  to  be  chattle  mortgages,  and  shall,  when 
possession  is  delivered  to  the  vendee,  be  void  as  to  creditors  and  bona 
fide  purchasers  unless  such  reservations  be  in  writing  and  registered 
as  required  of  chattel  mortgages."  The  effect  of  that  article  is  to 
declare  that  when  property  is  sold  to  another  and  the  title  to  it  is 
reserved  by  the  vendor  until  the  purchase  moneiy  is  paid,  the  trans- 
action creates  a  chattel  mortgage,  as  well  between  the  vendor  and 
vendee  as  to  all  others.  This  declaration  seems  to  apply  to  all  reser- 
vations of  the  title  to  or  property  in  chattels  as  security  for  the  pur- 
chase money,  whether  the  reservation  be  by  parol  or  in  writing.  This, 
we  think,  is  apparent  from  the  provision  that  the  chattel  mortgage, 
in  case  possession  is  delivered  to  the  purchaser,  shall  be  void  as  to 
creditors  and  bona  fide  purchasers  unless  the  reservations  are  in  writ- 
ing and  properly  registered.  There  would  be  no  reason  for  the  pro- 
vision as  to  the  reservation  being  in  writing  if  a  parol  mortgage 
was  invalid  as  between  the  parties.     It  may  be,  as  seems  to  be  held 
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in  the  case  of  Qay  v.  Hardeman,  31  Texas,  245,  that  prior  to  the 
enactment  of  article  3327  a  parol  reservation  in  the  sale  of  personal 
property  would  not  create  a  mortgage,  but  the  statute  has  declared 
a  diflferent  rule,  and  such  reservation  would  be  a  chattel  mortgage 
whether  it  is  made  by  parol  or  in  writing.  As  held  by  the  Supreme 
Court,  in  the  case  of  Harling  v.  Creech,  88  Texas,  300,  the  statute 
in  question  was  passed  not  only  for  the  protection  of  creditors  and 
innocent  purchasers,  but  for  the  protection  of  vendees  from  the  power 
of  the  vendor  to  reclaim  the  property,  and  thus  destroy  the  vendee's 
equity  of  redemption,  as  well  as  the  right  to  any  surplus  over  the 
debt,  in  case  of  sale  of  the  property.  That  object  of  the  law  would 
not  be  attained  if  parol  reservations  of  title  did  not  become  mortgages 
merely  by  failing  to  put  the  reservation  in  writing.  There  is  nothing 
in  Lazarus  v.  Bank,  72  Texas,  354,  pertinent  to  the  facts  therein  de- 
tailed, that  is  in  conflict  with  our  view  of  the  law.  It  is  true  that 
there  are  expressions  in  that  opinion  that  might  be  so  construed,  but 
the  facts  did  not  call  for"  such  expressions,  and  they  can  not  be 
considered  as  authority.  In  the  cases  of  Harrold  v.  Barwise,  10  Texas, 
Civ.  App.,  138,  30  S.  W.  Rep.,  498,  and  in  Hastings  v.  Kellogg,  36 
S.  W.  Rep.,  821,  there  may  be  like  expressions,  but  the  court  was  not 
considering  the  question  as  to  the  mortgage  being  a  chattel  mortgage 
as  between  the  parties,  but  was  looking  at  its  effect  on  third  parties. 
They  are  authority,  at  least,  for  holding  that  the  transaction  in  this 
case  could  not  affect  the  validity  of  the  mortgage  given  to  appellant 
by  DeLong. 

It  is  the  contention  of  appellee  Smith  that  the  facts  show  that 
the  engine  and  boiler  were  merely  placed  in  the  hands  of  DeLong 
to  be  used  by  him ;  that  no  debt  was  created  in  favor  of  Smith,  and 
that  therefore  there  was  no  sale  with  a  reservation  of  title  to  secure 
purchase  money  of  the  property.  Mrs.  Smith  swore  that  her  husband 
stated,  "that  he  had  sold  Mr.  DeLong  the  engine  and  boiler  for  $300 
worth  of  lumber  and  shingles;  that  the  lumber  and  shingles  were  to 
be  cut  and  sawed  just  as  soon  as  the  mill  got  in  operation,  and  de- 
livered as  quickly  as  possible,  with  the  express  understanding  that 
the  title  to  the  engine  and  boiler  was  to  remain  in  my  husband 
until  they  were  fully  paid  for."  Smith  swore:  "I  told  him  I  had 
an  engine  and  boiler  that  I  would  sell  for  $300  in  cash.  He  said 
he  had  no  money  to  buy  with,  but  that  as  I  was  going  to  build  more 
houses,  I  would  need  lumber  and  shingles,  and  if  the  engine  and 
boiler  were  suitable  for  his  purposes  he  would  deliver  me  $300  worth 
of  lumber  and  shingles  for  them,  as  soon  as  he  could  get  the  mill 
up  and  in  running  order  to  cut  and  saw  the  lumber  and  shingles.  I 
told  him  I  would  let  him  have  the  boiler  and  engine  on  those  terms." 
He  swore  to  the  reservation  of  title  to  the  property,  and  that  he  after- 
wards attempted  to  get  the  lumber  and  shingles  or  to  collect  $300 
in  cash.  He  further  said:  *'I  told  McKee  I  had  traded  DeLong  an 
engine  and  boiler  for  lumber,  but  he  had  disappointed  me,  and  I  had 
to  have  lumber  at  once  for  buildings  I  was  erecting."  We  think  the 
facts  bring  the  case  clearly  within  the  purview  of  article  3327. 

The  proposition  is  advanced  by  appellee  Smith  that  when  the  con- 
sideration is  not  paid,  delivery  of  personal  property  with  the  under- 


538  Texas  Civil  Appeals  Reports^  Vol.  38.  [March, 

rived  from  general  knowledge  of  the  handwriting  of  the  party,  is 
not  snflBcient  to  establish  it.  Eborn  v.  Zimpleman,  47  Texas,  518; 
Jester  v.  Steiver,  86  Texas,  420;  Sartor  v.  Bolinger,  59  Texas, 
416;  Smyth  v.  Coswell,  67  Texas,  573;  Hanley  v.  Gandy,  28  Texas, 
213;  Mattock  v.  Glover,  63  Texas,  236. 

2.  If  the  possession  of  the  defendants  was  adverse  to  the  true  own- 
ers, that  was  sufficient.  It  was  not  necessary  that  the  possession  should 
have  been  adverse  "to  the  claim  of  all  others,"  and  the  court  erred  in 
so  charging.  Price  v.  Eardley,  77  S.  W.  Bep.,  417;  Portis  v.  Hill,  14 
Texas,  70;  Converse  v.  Binger,  24  S.  W,  Bep.,  707,  and  cases  there 
cited. 

Baker,  Bolts,  Parker  &  Garwood  and  Hamblen,  Scott  &  Hamblen, 
for  appellees. — 1.  It  is  immaterial  that  the  deed  of  the  administrator 
was  made  before  the  confirmation  of  the  sale;  when  the  sale  was  con- 
firmed it  related  back  to  the  day  of  sale.  Edwards  v.  Gill,  5  Texas 
Civ.  App.,  203 ;  El  Paso  v.  National  Bank,  96  Texas,  497. 

2.  As  the  probate  proceedings  in  the  Hosley  estate,  leading  up  to 
and  including  the  sale  of  said  land,  were  had  at  the  request  of  the 
heirs  of  Mosley,  they  are  thereby  bound  and  estopped  from  denying 
the  validity  of  said  proceedings  and  sale,  and  the  appellees,  who  are 
but  trespassers,  will  not  be  heard  to  question  the  same.  Byan  v.  Maxey, 
43  Texas,  195;  Grande  v.  Chaves,  15  Texas,  551;  Stafford  v.  Harris, 
82  Texas,  185 ;  Butherf ord  v.  Stamper,  60  Texas,  450. 

3.  It  was  admissible  and  proper  to  read  from  the  original  record 
book  of  deeds  the  instrument  there  recorded  as  a  circumstance  tending 
to  prove  the  execution  of  the  lost  deed.  Grain  v.  Huntington,  81 
Texas,  615;  Baylor  v.  Tillebach,  20  Texas  Civ.  App.,  493;  McCarty  v. 
Johnson,  20  Texas  Civ.  App.,  189. 

4.  The  court  did  not  err  in  permitting  E.  F.  Dupree,  the  clerk  of 
the  County  Court,  to  testify  as  to  the  handwriting  of  J.  A.  South- 
mayd,  as  he  had  shown  his  familiarity  with  what  was  well  recognized 
as  the  handwriting  of  said  Southmayd  as  deputy  county  clerk.  Pope 
V.  Anthony,  68  S.  W.  Bep.,  525 ;  Stone  v.  Moore,  48  S.  W.  Bep.,  1099, 
and  cases  cited;  1  Wharton's  Evidence,  704;  15  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.),  p.  258. 

5.  The  charge  was  not  erroneous,  as  complained  of,  and  in  order  to 
acquire  title  by  limitation  it  is  necessary  that  the  party  should  hold 
the  same  adversely  to  all  parties  not  in  privity  with  his  claim. 
Schleicher  v.  Gatlin,  85  Texas,  270;  Moon  v,  Cain,  77  Texas,  316; 
Land  Company  v.  Bogers,  11  Texas  Civ.  App.,  184;  Mewellen  v. 
Bandall,  74  S.  W.  Bep.,  49. 

JAMES,  Chief  Justice. — The  action  was  by  appellees  in  trespass 
to  try  title,  claiming  title  to  six  hundred  and  forty  acres  patented  to 
P.  P.  Hosley,  assignee  of  Moses  Merritt.  Appellants,  Jack  Whitaker 
and  wife,  and  Ed  Clark  and  wife  claimed  separate  parcels  of  the  tract, 
the  former  a  certain  one  hundred  and  twenty-nine  and  nine-tenths 
acres,  the  latter  a  certain  one  hundred  and  forty-one  and  two-tenths 
acres.  They  plead  not  guilty  and  limitations  of  ten  years*  Judgment 
was  rendered  against  them,  and  they  have  appealed. 


1905.]  Whitaker  v.  Thateb.  539 

We  shall  consider  first  the  assignments  relating  to  charges  on  limi- 
tations. The  twelfth  assignment  complains  of  the  charge  on  limita- 
tions which  used  the  words  ^'commenced  and  continued  under  a  claim 
of  right  inconsistent  with  and  hostile  to  the  claim  of  all  others,  and 
especially  the  plaintiffs  herein/^  This  is  complained  of  because,  if 
defendants*  possession  was  adverse  to  the  true  owners,  that  was  suffi- 
cient. It  was  not  necessary  that  it  should  have  been  shown  to  be  ad- 
verse to  all  others,  and  the  court  erred  in  so  charging,  and  the  charge 
imposed  upon  defendants  a  greater  burden  than  is  required  by  law. 
The  theory  of  injury  to  defendants  by  this  expression  in  the  charge 
would  be  that  it  was  calculated  to  cause  the  jury  to  think  that  it  was 
not  enough  for  the  possession  to  be  adverse  to  plaintiffs,  and,  if  they 
so  found,  it  still  was  necessary,  under  this  charge,  for  them  to  find 
that  it  was  adverse  to  all  other  persons  as  well. 

The  jury  having  found  that  plaintiffs  had  the  title,  there  was  no  one 
else  that  had,  or  appeared  to  have,  any  interest  or  claim  to  the  land. 
A  charge,  though  theoretically  correct,  may  be  misleading  and  errone- 
ous in  the  particular  case.  There  was  no  occasion  whatever  in  this 
case  of  referring  to  "all  others,"  as  defendants'  title  by  limitation 
would  be  complete  if  it  was  good  against  plaintiffs.  In  order  to  sus- 
tain the  charge,  we  would  have  to  hold  that  the  jury  could  not  have 
been  misled  by  it  for  the  reason  that  there  was  no  evidence  of  any 
claim  or  title  in  any  other  person  than  plaintiffs.  The  difficulty  with 
this  is,  that  the  very  fact  that  the  court  submitted  to  the  jury  the 
question,  not  only  whether  or  not  defendants  had  held  adversely  to 
plaintiffs,  but  also  the  question  whether  or  not  they  had  held  adversely 
to  all  others,  thus  submitting  a  matter  not  in  the  case,  and  not  neces- 
sary to  be  considered  in  order  to  entitle  defendants  to  the  land;  its 
natural  effect  was  to  lead  the  jury  to  suppose  that,  in  the  opinion  of 
the  court,  there  was  testimony  to  consider  in  the  subject.  (Railway  v. 
Platzer,  73  Texas,  124.)  The  jury  might  have  considered  that  defend- 
ant had  held  adversely  to  plaintiffs  and  still  have  rendered  this  ver- 
dict. The  submission  was  not  a  fair  one  to  defendants  on  the  case  as 
made,  and,  as  the  assignment  charges,  was  too  onerous  on  them. 
(Mather  v.  Walsh,  17  S.  W.  Rep.,  757.)  In  Ivey  v.  Williams  (78 
Texas,  688),  there  was  this  charge:  "To  entitle  plaintiff  to  recover 
she  must  show  a  valid,  good  title,  superior  to  all  others,  not  only 
against  defendants,  but  against  all  other  parties.^'  The  Supreme  Court 
held  that,  though  correct  in  the  abstract,  the  instruction  was  mis- 
leading, because  there  was  no  evidence  tending  to  show  that  anyone 
else  had  title  except  the  plaintiffs  and  defendants.  The  assignment 
should  be  sustained. 

While  on  the  subject  of  limitations,  we  shall  dispose  of  other  charges 
that  are  complained  of  by  assignments  numbers  13  and  14:  *^ut  if 
you  believe  from  the  evidence  that  the  said  defendants,  or  either  of 
them,  within  the  ten  years'  period  above  defined,  were  in  possession  of 
said  land,  believing  the  same  to  be  vacant  land  belonging  to  the  State, 
or  if  either  of  the  said  defendants,  within  the  ten  years*  period  above 
referred  to,  were  occupying  said  land  described  in  their  respective  an- 
swers, with  the  view  of  holding  the  same  until  they  could  ascertain 
the  real  owner,  and  purchase  the  same  from  the  owner,  or  if  the  de- 
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fendants,  or  either  of  them,  respectively,  as  above  set  forth,  claimed 
they  were  holding  it  with  the  view  of  purchasing  said  land  from  the 
owner,  when  such  owner  should  be  ascertained,  then,  as  to  such  defend- 
ants, no  limitation  accrued  after  said  date,  and  your  verdict  should  be 
against  them  on  the  question  of  limitation." 

^If  either  of  said  defendants,  within  the  ten  years'  period  above  re- 
ferred to,  were  occupying  said  land  described  in  their  respective  an- 
swers, with  the  view  of  holding  the  same  until  they  could  ascertain  the 
real  owner  and  purchase  the  same  from  the  owner,  or  if  the  defend- 
ants, or  either  of  them,  within  the  ten  years'  period  applying  to  them, 
respectively,  as  above  set  forth,  claimed  they  were  holding  it  with  the 
view  of  purchasing  said  land  from  the  owner  when  such  owner  should 
be  ascertained,  then  as  to  such  defendants  no  limitation  accrued  after 
said  date,  and  your  verdict  should  be  against  them  on  the  question  of 
limitation.*' 

It  was  shown  that  defendants  Clark  and  wife  stated  that,  when  they 
first  moved  on  the  tract,  they  did  so  believing  that  the  survey  was  va- 
cant land  belonging  to  the  State.  This  statement  was  made  in  their 
ex  parte  deposition  taken  in  this  proceeding.  There  was  also  proof  of 
statements  of  Clark  made  in  1889,  and  of  Whitaker  in  1902,  to  the 
effect  that  they  made  no  claim  to  the  land  and  wanted  to  buy  it.  All 
this  testimony  was  contradicted  by  the  defendants.  Now,  with  refer- 
ence to  the  first  of  the  above  charges,  it  is  contended  that  there  was  no 
evidence  that  Whitaker  ever  occupied  the  land  believing  it  to  be  va- 
cant land  belonging  to  the  State.  This  is  true,  but  this  did  not  render 
the  charge  erroneous,  because  it  in  terms  limited  the  effect  of  the 
charge  to  such  of  the  defendants  as  had  made  such  statement. 

Clark  and  wife  are  the  ones  to  whom  the  statement  is  attributed, 
and  appellants,  in  this  connection,  say  that,  if  Clark  had  adverse  pos- 
session for  ten  years  against  the  owner,  the  fact  that  he  may  at  some 
time  believed  the  land  belonged  to  the  State  would  not  prevent  limi- 
tation running  in  his  favor,  and  the  court  should  not  have  charged 
that,  after  the  date  of  his  belief  that  the  land  belonged  to  the  State, 
no  limitation  accrued.  The  evidence,  if  accepted  by  the  jury,  was  that 
Clark  went  upon  the  land  believing  that  it  was  vacant  land  belonging 
to  the  State,  and  that  there  was  no  owner  to  it.  There  was  nothing  to 
show  that  they  went  there  with  any  intention  to  acquire  the  land  from 
the  State.  This  would  not  constitute  adverse  possession,  as  that  term 
is  defined  in  our  statutes,  which  is  "an  actual  and  visible  appropriation 
of  the  land  commenced  and  continued  under  a  claim  inconsistent  with 
and  hostile  to  the  claim  of  another."  If  they  were  in  possession,  be- 
lieving the  title  of  the  land  to  be  in  this  condition,  and  without  spe- 
cific intention  to  acquire  it  from  the  State,  and  believing  it  to  be  with- 
out an  owner,  as  they  necessarily  must,  if  they  believed  it  State  land, 
they  were  nothing  more  than  squatters,  and,  while  such  condition  pre- 
vailed, they  were  there  without  any  claim.  Defendants,  however,  may 
have  entered  upon  said  land  with  that  belief,  still  they  might  there- 
after have  assumed  such  intention  or  relation  to  the  land  that  would 
have  made  their  possession  adverse  in  the  sense  of  the  statute  from 
such  time. 

As  to  the  second  of  said  charges,  the  point  of  objection  is  that  the 


1905.']  Whitakeb  v.  Thayeil  541 

mere  fact  that  defendants  in  possession  may  have  stated  or  claimed  to 
witnesses  that  they  were  holding  with  a  view  of  purchasing  from  the 
owner  would  not,  of  itself,  stop  limitations,  if  they  were,  in  fact,  hold- 
ing adversely.  We  think  that  such  an  acknowledgment,  if  found  to 
have  been  made  during  the  period  upon  which  the  defendants'  claim 
depended,  would  of  itself  be  fatal  to  the  plea.  Such  acknowledgment 
would  characterize  the  possession  then  going  on  as  in  subordination  to 
the  real  title.  (Wood  on  Limitations,  pp.  690-692;  Mhoon  v.  Cain, 
77  Texas,  317.) 

Another  proposition  is  that  if,  when  such  an  admission  or  statement 
was  made,  the  limitation  title  of  defendants  had  been  completed,  it 
did  not  have  the  effect  of  destroying  the  title  thus  completed.  The 
rule  in  such  case  is  that  the  statement  is  only  evidence  tending  to  show 
that  the  possession  was  not  adverse.  (Bracken  v.  Jones,  63  Texas, 
184;  Cuellar  v.  DeWitt,  5  Texas  Civ.  App.,  569.) 

The  charge,  however,  was  not  erroneous,  as  there  was  evidence  which 
authorized  a  finding  that  the  ten  years'  period  was  such  that  the  state- 
ments were  made  during  such  period.  There  was  testimony  also  which 
would  have  admitted  of  finding  that  they  were  made  afterwards,  but, 
if  defendants  wanted  the  law  applicable  to  this  theory  explained  to  the 
jury,  they  should  have  requested  it. 

We  have  investigated  the  other  assignments  of  error,  and  find  them 
not  well  taken.  The  first,  second  and  third  insist  that  the  conveyance 
from  P.  De  Cordova,  administrator  of  the  estate  of  Proctor  P.  Hosley, 
to  John  Allen  Southmayd,  dated  September  1,  1845,  sold  the  certifi- 
cate, and  not  the  land  (the  land  having  at  the  time  having  been  lo- 
cated and  patented),  and  the  sale  was  void  for  that  reason.  We  do 
not  agree  with  this.  The  proceedings  had  in  the  Probate  Court  con- 
cerning this  sale  and  conveyance  indicate  that  the  property  intended 
to  be,  and  which  was,  sold,  was  land,  and  upon  the  face  of  these  pro- 
ceedings the  courts  can  not  declare  otherwise. 

It  is  also  contended  that  said  deed  was  dated  and  acknowledged 
September  1,  1845,  the  report  of  sale  was  made  September  2,  1845, 
and  approved  September  12,  1845,  and,  as  it  was  made  before  the  day 
of  sale,  and  before  the  sale  was  approved,  it  should  not  have  been  ad- 
mitted in  evidence.  The  approval  of  the  sale  contains  evidence  that 
the  purchase  money  derived  from  the  sale  had  been  received  by  the 
administrator.  Under  these  circumstances  the  sale  was  effective  with- 
out any  deed.     (Erhart  v.  Bass,  54  Texas,  97.) 

The  application  for  the  order  of  sale  was:  "The  petition  of  the 
subscriber  respectfully  asks  for  an  order  of  sale  of  the  effects  of  the 
estate  of  Proctor  P.  Hosley,  so  that  a  division  of  the  estate  may  be 
made  and  the  affairs  of  the  administration  closed."  In  this  regard 
the  claim  is  that  the  proceeding  was  void,  because  the  Probate  Court 
had  no  authority  to  order  a  sale  of  land  for  such  purpose.  The  order 
of  sale,  among  other  things,  recited :  "That  the  administrator  had  filed 
a  petition  praying  for  leave  to  sell  the  estate,  real,  personal  and  mixed, 
and  under  oath  stating  that  the  said  application  was  made  by  request 
of  the  heirs,  and  upon  the  said  showing  it  is  ordered,"  etc.  It  seems 
to  us  that  if,  as  it  appears,  the  heirs  so  requested  and  procured  the 
sale  to  be  made  for  that  purpose,  their  title  passed  to  the  purchaser  by 
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estoppel,  and  a  stranger  to  the  proceeding,  particularly  at  this  late  date, 
can  not  impeach  it.     (Delk  v.  Puncheard,  64  Texas,  364.) 

The  property  sold  was  snflBciently  identified  by  the  proceedings  as 
the  property  in  question. 

The  purchaser  at  the  administrator's  sale  was  J.  A.  Southmayd. 
Plaintiflfs'  title  depended  on  a  conveyance  from  Southmayd  to  Jacob 
De  Cordova.  The  original  of  such  deed  was  not  forthcoming.  It  had 
been  agreed  that  either  party  might  read  from  a  certain  abstract  any 
instrument  therein  contained  with  the  same  effect  as  if  same  was  a 
duly  certified  copy,  and  proper  notice  given,  and  copies  duly  filed,  and 
the  loss  of  the  original  proven,  all  other  objections  were  reserved. 
Plaintiff  offered  in  evidence,  from  said  abstract,  a  deed  from  John  A. 
Southmayd  to  Jacob  De  Cordova,  conveying  the  land,  dated  and  ac- 
knowledged September  15,  1845,  the  death  of  the  notary  taking  the 
acknowledgment  thereto,  also  the  death  of  Southmayd  and  De  Cordova. 
The  testimony  was  objected  to  because  the  instrument  was  not  prop- 
erly acknowledged,  for  record,  which  was  the  fact. 

The  questions  affecting  this  matter  may  not  arise  again  in  precisely 
the  same  form  they  do  in  this  record.  We  think  it  suflScient  to  say 
that  if  the  instrument,  as  it  appears  on 'the  deed  records,  was  entered 
there  in  the  handwriting  of  Southmayd  himself,  he  being  deputy  clerk, 
it  would  be  cogent  circumstantial  evidence  that  he  made  such  a  deed. 

We  think,  also,  that  an  incumbent  of  that  office  for  the  last  twenty 
years,  as  Mr.  Dupree  was  shown  to  have  been,  and  with  the  experience 
he  relates  having  had  with  Southmayd's  work  in  the  office,  was  com- 
petent to  give  testimony  as  to  his  handwriting.  (Pope  v.  Anthonv,  68 
S.  W.  Rep.,  525;  Stone  v.  Moore,  48  S.  W.  Rep.,  1099.)  If  any  genu- 
ine signature  or  handwriting  of  Southmayd  be  established,  any  witness 
who  properly  qualifies  as  an  expert  in  handwriting  may  testify  as  to 
whether  or  not  the  deed,  as  entered  in  the  record,  was  in  the  same 
handwriting.     (Pope  v.  Anthony,  supra.) 

The  judgment  will  be  reversed  and  the  cause  remanded  in  favor  of 
Clark  and  wife  and  Whitaker  and  wife,  in  reference  only  to  the  parr 
ticular  parcels  of  the  section  as  described  and  claimed  in  their  answers. 
In  all  other  respects  the  judgment  of  the  District  Court  is  not  dis- 
turbed. 

Reversed  and  remanded. 


D.  H.  L.  Hunter  v.  Adoue  &  Lobit. 

Decided  March  22,   1905. 

1. — Lease  by  Agent — ^Undiiclosed  Principal — ^Eight  to  Sne  Upon. 

Where  a  lease  of  realty  was  made  to  defendant  by  plaintiffs  as  'lessors, 
a^nts  of  the  S.  heirs,"  without  any  other  reference  to  such  heirs,  it  bound 
plaintiffs  personally  as  lessors  and  agents  of  an  undisclosed  principal,  and 
they  could  maintain  suit  thereon  in  their  own  name  and  right  to  recover  rents 
and  possession  of  the  premises  at  the  expiration  of  the  lease. 

8. — Same — Sequestration. 

In  such  an  action  plaintiffs  were  authorized  to  make  the  affidavit  and 
bond  for  a  writ  of  sequestration,  and  the  writ  having  been  quashed  without 
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lawful  reason  appearing,  there  was  no  error  in  refusing  to  permit  the  lessee, 
under  his  plea  in  reconvention,  to  prove  damages  claimed  for  wrongfully  suing 
out  the  writ. 

8. — ^Assignment  of  Error — Seqneitration. 

Assignment  of  error  complaining  of  the  action  of  the  court  in  sustaining 
exceptions  to  the  petition  and  in  quashing  a  writ  of  sequestration  will  not 
suffice  to  present  error  in  taxing  the  complainant  with  the  costs  of  the  sequestra- 
tion. 

Appeal  from  the  District  Court  of  Qalveston.  Tried  below  before 
Hon.  Frank  M.  Spencer. 

8.  S.  Hanscomb,  for  appellant. — The  allegations  contained  in  plain- 
tiffs' petition  show  that  plaintiffs  have  no  interest  in  the  property  de- 
scribed therein  and  sequestered  by  plaintiffs,  and  that  plaintiffs  are 
*not  entitled  to  sue.  Birmingham  v.  GriflSn,  42  Texas,  147,  148;  Hoop- 
er V.  Hall,  30  Texas,  154,  156;  Hooper  v.  Hall,  35  Texas,  82,  83; 
Snyder  v.  Nunn,  66  Texas,  255,  257;  Dangerfleld  v.  Paschal,  20  Texas, 
536,  551,  552;  Grimes  v.  Hobson,  46  Texas,' 416,  419;  Smith  v.  01- 
sen,  44  S.  W.  Hep.,  874;  1  Taylor  on  Landlord  and  Tenant  (9th  ed.), 
sees.  138,  139,  140. 

James  B.  it  Charles  J.  Stuhbs,  for  appellees. — 1.  In  a  suit  by  a 
landlord  against  his  tenant  he  need  not  allege  title  to  the  premises. 
The  allegation  of  lease  is  sufficient,  and  when  he  produces  his  lease  the 
defendant  is  estopped  to  call  the  lessor's  rights  in  question.  Tyler  v. 
Davis,  61  Texas,  676;  Tiemley  v.  Bank,  54  Texas,  452;  Juneman  v. 
Franklin,  67  Texas,  415;  Juneman  v.  Franklin,  67  Texas,  411;  Mc- 
Kie  V.  Anderson,  78  Texas,  209;  Andrews  v.  Parker,  48  Texas,  99; 
Tyler  v.  Davis,  61  Texas,  674;  Frazier  v.  Moore,  11  Texas,  760. 

2.  The  mention  of  plaintiffs  in  their  petition  as  agents  of  the  St. 
Cyr  heirs  may  be  treated  as  descriptio  personae,  and  there  was  no 
variance  between  the  plaintiffs'  allegations  and  the  lease,  as  plaintiffs 
had  the  right  to  sue  in  their  individual  capacity.  Frazier  v.  Moore, 
11  Texas,  760;  Rider  v.  Duval,  28  Texas,  622;  Gayle  v.  Ennis,  1 
Texas,  184;  Wilson  v.  Hall,  36  S.  W.  Rep.,  329;  Roundtree  v.  Stone, 
81  Texas,  299;  Groce  v.  Hemdon,  2  Texas,  410;  Butler  v.  Robertson, 
11  Texas,  143. 

JAMES,  Chief  Justice. — The  original  petition  of  Adoue  &  Lobit 
alleged  a  lease  of  certain  real  property  in  Galveston,  as  made  by  them 
to  appellant.  The  lease,  which  was  made  a  pari;  of  the  petition,  read: 
"This  contract,  made  and  entered  into  the  23d  day  of  December,  1902, 
between  Adoue  &  Lobit,  a  firm  composed  of  B.  Adoue  and  J.  Lobit, 
lessors,  agents  of  the  St.  Cyr  heirs,  of  Galveston  County,  Texas,  of  the 
first  part,  and  D.  H.  L.  Hunter,  lessee,  of  Galveston  County,  Texas, 
of  the  second  part,  witnesseth:  (1)  The  parties  of  the  first  part  lease 
to  the  party  of  the  second  part,  for  the  period  of  one  year,  commencing 
1st  day  of  January,  1903,  ending  the  Slst  day  of  December,  1903,  the 
following  described  property,"  etc.  Then  follows  a  description  of  the 
property;  a  stipulation  by  defendant  to  pay  the  parties  of  the  first 
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part  the  annnal  rent  of  $900,  pftjable  as  follows:  $225  paid  then  in 
cash,  the  balance  to  be  paid  in  certain  installments  during  the  year; 
a  stipulation  for  right  of  the  parties  of  the  first  part  to  reenter,  with- 
out prejudice  to  other  remedies,  should  there  be  at  any  time  default 
in  the  payment  of  any  rent  due,  or  in  any  of  the  coTenants  of  the 
lease.  Then  follows  other  provisions  common  in  leases  and  not  neces- 
sary to  be  stated. 

The  petition  alleged  the  expiration  of  the  lease  on  December  31, 
1903^  defendant's  refusal  to  quit  and  surrender  the  premises  to  plain- 
tiffs, and  that  plaintiffs  are  entitled  to  the  possession  thereof  as  agents 
for  the  owners  and  in  accordance  with  the  terms  of  the  lease;  also  al- 
leged damage  for  defendant's  failure  to  surrender  the  possession,  and 
a  case  for  sequestration.  It  prayed  for  a  writ  of  sequestration  and  for 
judgment  for  possession,  for  damages,  rent,  value  of  the  use  and  occupa- 
tion, etc.    The  court,  upon  motion,  quashed  the  sequestration. 

Upon  exeeptioDs  being  sustained  to  the  petition,  plaintiffs  filed  this 
trial  amendment :  ^^Xow  come  plaintiffs,  and,  with  leave,  file  this,  their 
trial  amendment,  and  allege  that  they  sue  for  themselves  only,  and,  as 
plaintiffs,  show  that  they*are  entitled  to  the  possession  of  the  property 
described  in  the  lease  as  lessors,  and  possessors  thereof  prior  to  said 
lease,  and  that  defendant  has  attorned  to  them,  and  they  show  that 
their  damages  sustained  by  defendant's  holding  over,  and  now  allege, 
are  the  loss  of  the  reasonable  rents  and  value  of  the  use  and  occupation 
of  said  premises  since  the  expiration  of  the  lease,  to  wit,  $125  per 
month,  and  interest  thereon,  and  costs,  for  all  which,  and  for  general 
relief,  plaintiffs  pray  judgment. 

"Jas.  B.  and  Chas.  J.  Stubbs,  Attorneys  for  Plaintiffs.*' 

The  pleadings  of  defendant  will  be  stated  in  the  course  of  this  opin- 
ion where  it  may  be  necessary.  The  judgment  was  in  favor  of  ap- 
pellees. The  first  assignment  of  error  complains  of  the  overruling  of 
exceptions  to  the  pleadings  of  plaintiff,  including  the  trial  amendment. 
The  point  sought  to  be  presented  must  be  gathered  from  the  following 
paragraphs  of  the  assignment:  "(a)  The  allegations  contained  in 
plaintiffs'  petition  show  that  plaintiffs  have  no  interest  in  the  property 
described  therein  and  sequestered  by  plaintiffs,  and  that  plaintiffs  are 
not  entitled  to  sue.  (b)  Because  it  appears  from  the  petition  that 
Adoue  &  Lobit  are  not  the  owners  of  the  property,  possession  of  which 
is  sued  for,  but  it  appears,  from  plaintiffs'  allegations,  that  the  St.  Cyr 
heirs  are  such  owners,  or  entitled  to  the  possession  thereof,  and  that 
plaintiffs  have  no  right  to  bring  this  suit,  (c)  Because  it  does  not 
appear  from  said  petition  that  plaintiffs  have  any  cause  of  action 
against  this  defendant  or  any  interest  in  the  subject  matter  of  the 
suit,  and  that  said  suit  should  be  dismissed,  (d)  Because  the  trial 
amendment  does  not  remove  the  objectionable  elements  of  allegations 
in  said  petition  complained  of,  exceptions  to  which  were  submitted  by 
the  court,  (e)  That  said  trial  amendment  does  not  show  in  what  ca- 
pacity the  said  Adoue  &  I^obit  now  sue  or  undertake  to  maintain  this 
suit,  and  the  trial  amendment  does  not  allege  or  show  that  said  Adoue 
&  Lobit  sue  as  owners  or  as  lessors,  (f )  Because  said  trial  amendment 
is  insufficient,  and  it  does  not  allege  or  show  how  or  by  what  authority 
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or  in  what  way  plaintiflfs  are  entitled  to  the  possession  of  the  property 
sued  for.  (g)  Because  said  trial  amendment  is  vague,  indefinite  and 
uncertain/' 

We  are  of  opinion  that  Adoue  &  Lobit  had  the  right  to  prosecute 
this  action  based  upon  the  lease.  .  The  contract  was  made  with  the 
plaintiffs.  They  are  named  therein  as  the  lessors.  It  is  very  evident, 
from  the  language  of  the  lease,  that  defendant  was  not  dealing  with 
the  St.  Cyr  heirs,  but  with  plaintiffs. 

It  is  true  that  there  is  mention  in  the  instrument  that  the  lessors 
were  agents  of  St.  Cyr  heirs,  the  owners  of  the  property.  As  it  is 
worded  this  may  well  be  taken  as  merely  descriptio  personae.  How- 
ever this  may  be,  two  things  are  quite  clear  from  it,  viz:  (1)  that  it 
names  Adoue  &  Lobit  as  the  lessors;  (2)  if  they  be  deemed  as  entering 
into  it  in  the  capacity  of  agents,  then  it  does  disclose  the  princi- 
pals. What  is  disclosed  by  "the  St.  Cyr  heirs?"  This  does  not  name 
nor  designate  the  owners  of  the  land.  If  defendant  had  supposed  he 
was  to  look  to  the  St.  Cyr  heirs  in  matters  arising  in  reference  to  this 
transaction,  he  certainly  would  have  the  contract  identify  them,  so  that, 
at  least,  he  would  have  known  who  they  were.  The  contract  left  him 
as  much  in  the  dark  in  this  respect  as  if  it  had  described  Adoue  & 
Lobit  merely  as  agents.  •  It  is  clear  that  he  was  dealing  with  plaintiffs, 
and  that  the  contract  was  so  drawn.  Under  this  contract  defendant 
could  have  looked  to  plaintiffs  personally  for  redress  for  violation  of 
his  rights  under  the  lease. 

We  may  quote  here  from  Qood  v.  Rumsey  (63  N.  Y.  Supp.,  981) : 
"The  rule  is  settled  in  this  State  that  an  agent  makes  himself  liable  if 
he  contracts  in  his  own  name,  and  without  disclosing  the  name  of  his 
principal;  and  this  is  so  although  the  person  contracting  with  the 
agent  knew  that  he  was  acting  as  agent,  if  the  name  of  the  principal 
is  not  disclosed.  As  was  said  by  Chief  Judge  Church,  in  Cobb  v. 
Knapp  (71  N.  Y.  352) :  *It  is  not  sufficient  that  the  seller  may  have 
the  means  of  ascertaining  the  name  of  the  principal.  If  so  the  neg- 
lect to  inquire  might  be  deemed  sufficient.  He  must  have  actual  knowl- 
edge. There  is  no  hardship  in  the  rule  of  liability  against  agents. 
They  always  have  it  in  their  own  power  to  relieve  themselves,  and  when 
they  do  not  it  must  be  presumed  that  they  intend  to  be  liable.' '' 

For  these  reasons  we  conclude  that  Adoue  &  Ijobit  were  personally 
responsible  upon  the  contract  to  defendant.  It  was  their  contract,  not 
only  because  the  contract  named  them  as  the  lessors,  but  because  it 
was  a  case  where  the  contract  did  not  disclose  their  principal,  and  it 
clearly  shows  defendant  was  dealing  with  and  looked  to  them. 

The  rule  is  well  expressed  in  Rhoades  v.  Blackston  (106  Mass., 
335) :  "It  is  a  well-established  rule  of  law  that,  when  a  contract  is 
made  with  an  agent  in  his  own  name  for  an  undisclosed  principal, 
either  the  agent  or  the  principal  may  sue  upon  it.  If  the  agent  sues, 
it  is  no  ground  of  defense  that  the  beneficial  interest  is  in  another,  or 
that  the  plaintiff,  when  he  recovers,  will  be  bound  to  account  to  an- 
other. There  is  an  additional  reason  for  giving  this  right  to  the 
agent  when  he  has  a  special  interest  in  the  subject  matter,  or  a  lien 
upon  it.  But  the  rule  prevails  when  the  sole  interest  under  the  con- 
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546  agent's  right  is,  of  course,  subordinate 

•  in  the  P^^^^^^^'trol  of  the  principal  to  the  extent  of  his  in- 

^^^^Jl^jj^lfje  to  the  co^^  .^  ^y  guing  in  his  own  name,  or  otherwise 

tere^'    ^^  ^^^  ^^^7t  subject  only  to  the  special  right  or  lien  which 

suspend  or  ^^'^'^fjg  gcqnir&i'" 

the  agent  msy  ^»  j^material  whether  plaintiffs  sued  as  agents  or  as 
We  think  it  ^^  ^^^  ^^  ^^^  defendant  was  concerned  under  this  con- 
jndividuals,  ^^' ^^  substantial  matter  involved  in  the  difference.   How- 
tract,  ^^f^^  j,^  doub*  whatever  of  plaintiffs'  right  to  prosecute  the 
^T'nTn  the  capeuc^ty  shown  in  the  trial  amendment. 

ThiB  effectually  disposes  of  all  of  appellant's  assignments,  except 
the  fourth,  which  is,  that  the  court  erred  in  not  allowing  defendant  to 
prove  tlie  damages  he  had  alleged  in  a  plea  of  reconvention  for  the 
Wrongful  suing  out  of  the  writ  of  sequestration,  which,  as  already 
stated,  the  court  had  quashed  for  the  reasons  thflt  the  original  peti- 
tion (which  embodied  the  application  for  the  writ)  showed  that  plain- 
tiffs had  no  interest  in  the  property — ^that  they  were  not  the  owners 
of  the  property — but,  on  the  contrary,  it  appeared  therefrom  that  the 
gt.  Cyr  heirs  were  the  owners,  and  entitled  to  possession,  and  because 
the  bond  was  given  by  Adoue  &  Lobit,  and  the  application  and  afQdavit 
was  not  sworn  to  by  anyone  as  agent  for  the  owner,  nor  by  anyone  in- 
terested in  the  property,  nor  by  anyone  authorized  by  the  statute  to 
do  so. 

The  petition  was  sworn  to  by  B.  Adoue.  The  bond  was  given  by 
B.  Adoue  and  J.  Lobit  and  their  sureties.  According  to  the  views  we 
have  expressed,  Adoue  &  Lobit  were  entitled  to  prosecute  this  action. 
The  original  petition  was  brought  really  by  them.  The  aflBdavit  and 
bond  was  properly  made  by  them.  We  recognize,  in  the  motion  to 
quash  the  writ,  no  ground  that  should  have  been  sustained.  Under 
these  circumstances  we  fail  to  see  any  error  in  refusing  to  allow  de- 
fendant to  prove  damages  for  wrongful  sequestration. 

Appellee  has  briefed  two  cross-assignments  of  error.  The  statute  re- 
quires such  assignments  to  be  filed  in  the  District  Court  when  appel- 
lees' brief  is  there  filed,  to  entitle  them  to  be  considered  here.  We  have 
held  that  when  the  appellee  files  a  brief  in  the  District  Court  which 
contains  his  cross-assignments,  this  is  a  sufficient  compliance  with  the 
statute  and  rule  on  the  subject.  But  in  this  instance  appellees  had  an 
agreement  waiving  the  filing  of  their  briefs  in  the  District  Court,  and 
contend  that  this  necessarily  waived  the  filing  of  cross-assignments 
there.  We  doubt  this.  But,  if  it  should  be  held  that  the  contention  is 
a  good  one,  these  cross-assignments  should  nevertheless  be  overruled. 
They  go  no  further  than  to  complain  of  the  court's  action  in  sustain- 
ing defendant's  exceptions  to  the  original  petition,  and  in  sustaining 
defendant's  motion  to  quash  the  sequestration  proceedings.  Nothing 
else  is  assigned.  It  seems  that  the  costs  of  the  sequestration  were  ad- 
judged against  appellees,  and  this  ruling  is  what  they  seek  to  complain 
of  under  their  said  assignments.  This  is  not  a  matter  referred  to  or 
dealt  with  by  the  assignments,  and  therefore  it  can  not  be  entertained. 
Affirmed. 

Affirmed. 
Writ  of  error  refused. 
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Home  Cibclb  Society  of  Ooliad  and  Refugio  Counties  y.  O.  B. 
Hanley^  Administrator. 

Decided  March  24,  1906. 

Benefit  Society— Death  of  Benefloiary  Before  Xember— LapM  of  Death  Benefit. 
Where  the  object  of  a  fraternal,  charitable  and  benevolent  society  was 
to  provide  for  the  payment,  on  the  death  of  a  member,  of  a  stipulated  sum 
to  such  beneficiary  as  the  deceased  may  have  designated  while  living,  and  the 
laws  of  the  society  provide  that  the  member  may  name  any  person  without 
restriction  as  the  beneficiary  and  prescribe  the  means  by  which  a  member 
can  change  the  named  beneficiary,  but  make  no  provision  for  payment  in  case 
a  designated  beneficiary  dies  first  and  no  other  is  named  by  the  member,  the 
benefit  fund  in  case  of  such  failure  to  name  another  beneficiary  lapses  to 
the  society,  and  can  not  be  recovered  by  the  administrator  of  the  member 
after  the  latter's  death.  Following  Screwmen's  Association  ▼.  Whitridge,  96 
Texas,  639. 

Appeal  from  the  District  Court;  of  Goliad.  Tried  below  before  Hon. 
James  C.  Wilson. 

J.  C.  Bums  and  0.  E.  Pope,  for  appellant. 

The  briefs  of  counsel  in  this  case  failed  to  reach  the  hands  of  the 
reporter. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  G.  B.  Hanley, 
as  administrator  of  the  estate  of  Mrs.  Irene  Angerstine,  deceased, 
against  the  Supreme  Council  of  the  Home  Circle  Society  of  Texas  and 
the  Home  Circle  Society  of  Goliad  and  Refugio  Counties,  to  recover 
upon  a  benefit  certificate  issued  to  deceased  by  the  last-named  society 
and  payable  to  her  husband,  J.  F.  Angerstine,  as  the  beneficiary  named 
therein. 

The  defendants  met  the  allegations*  by  a  plea  to  the  jurisdiction  of 
the  court,  on  the  ground  that  the  sum  claimed  was  fraudulently  al- 
leged in  that  amount  for  the  purpose  of  giving  the  District  Court 
jurisdiction,  and  that  plaintiff  had  no  right  to  maintain  the  action  in 
the  capacity  in  which  he  sued.    The  plea  in  bar  was  a  general  denial. 

A  trial  to  the  court  without  a  jury  resulted  in  a  judgment  for  plain- 
tiff for  $400  against  the  Home  Circle  Society  of  Goliad  and  Refugio 
Counties,  and  tiie  Supreme  Council  was  acquitted  of  liability.  From 
this  judgment  the  local  society  has  appealed.  There  are  no  briefs  for 
appellee. 

The  first  two  grounds  presented  for  reversal  are  the  refusal  of  the 
court  to  sustain  the  plea  to  the  jurisdiction  and  in  abatement.  With- 
out further  statement  or  discussion,  we  overrule  the  assignments  ad- 
dressed to  these  two  points. 

Appellant  further  contends  that  there  can  be  no  liability  under  the 
facts,  because  it  was  not  an  insurance  company,  but  a  charitable  or- 
ganization. That  the  death  benefit  certificates  issued  to  its  members 
were  not  required  to  be  paid  to  any  particular  class  dependent  upon  or 
related  to  the  member.  That  any  person  might  be  named  as  benefi- 
ciary at  the  option  of  the  member,  and  the  benefit  was  contracted  to  be 
paid  only  in  case  the  option  to  name  was  exercised  by  the  member,  and 
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only  to  the  beneficiary  so  named.  That  the  beneficiary  named  in  the 
certificate  sued  on  died  before  the  member  to  whom  it  was  issued^  and 
that  no  other  beneficiary  was  thereafter  named^  and  therefore  the  mem- 
ber's interest  in  the  benefit  fund  lapsed  to  the  order. 

It  appears  from  the  evidence  in  this  case  that  the  Home  Circle  So- 
ciety of  Goliad  and  Refugio  Counties  is  a  fraternal,  charitable  and  be- 
nevolent society  (incorporated),  having  for  its  object  "to  pledge  the 
members  to  the  payment  of  a  stipulated  sum,  not  to  exceed  $750,  to 
such  beneficiary  as  deceased  may  have  designated  while  living,  under 
such  restrictions  and  upon  such  conditions  as  the  laws  of  the  society 
may  prescribe.^*  The  amount  due  the  beneficiary  shall  be  one  dollar 
for  each  member  in  good  standing  at  the  time  of  the  death  of  the 
member.  When  a  person  joins  the  society  he  is  required  to  pay,  in  ad- 
dition to  the  initiation  fee  of  $2.25,  the  sum  of  one  dollar  in  advance 
to  meet  the  death  loss  occurring  next  after  he  becomes  a  member. 
When  a  death  amongst  the  members  of  the  society  occurs,  the  amount 
held  by  the  treasurer  to  meet  the  next  death  loss  (being  one  dollar  for 
each  member  of  the  society  in  good  standing,  collected  in  advance  as- 
sessment, as  above  indicated)  is  at  once  paid  to  the  beneficiary  named 
in  the  certificate  of  the  dead  member.  Immediately  after  the  payment 
of  a  death  loss  the  board  of  directors  are  required  to  levy  an  assess- 
ment of  one  dollar  upon  each  member  of  the  society  to  provide  a  fund 
to  meet  the  next  death  loss.  Members  failing  to  respond  to  the  assess- 
ment in  fifteen  days  are  suspended,  and  entitled  to  no  further  benefits 
of  the  society.  Members  can  not  be  required  to  pay  more  than  one 
dollar  for  each  death  loss,  this  limitation  of  liability  being  contained 
in  the  supreme  and  subordinate  constitutions  of  the  society,  and  this 
is  collected  in  advance  of  each  death. 

J.  P.  Angerstine,  the  beneficiary,  and  Irene  Angerstine,  the  insured 
party,  respectively,  in  the  certificate  sued  upon,  were  husband  and  wife, 
and  were  both  insured  in  defendant  society,  each  in  favor  of  the  other. 
They  were  both  fatally  injured  in  the  cyclone  which  visited  €k)liad  on 
the  18th  of  May,  1902.  J.  F.  Angerstine  died  from  his  injuries  on 
May  19,  1902,  and  at  the  time  of  his  death  there  were  five  hundred  and 
fifty-two  members  in  good  standing  and  $552  in  the  hands  of  the 
treasurer  of  the  society  to  meet  the  loss  caused  by  his  death.  Irene 
Angerstine,  his  wife,  was  the  beneficiary  named  in  his  certificate,  and 
the  amount  due  upon  same  was  promptly  paid  to  the  parties  entitled 
to  it.  On  the  following  day,  May  20,  Mrs.  Irene  Angerstine  died  from 
the  effects  of  her  injuries. 

The  certificate  sued  upon,  attached  to  the  petition  as  an  exhibit,  is 
as  follows: 

"No.  61.        Home  Circle  Society  of  Goliad,  Texas,  Sept.  19,  1901. 

"This  certifies  that  Irene  Angerstine  is  this  day  admitted  a  member 
of  this  society,  subject  to  the  following  conditions : 

"First. — That  the  said  Irene  Angerstine  agrees  to  pay  assessments 
levied  by  the  directors  of  one  dollar  upon  the  death  of  each  member, 
and  not  to  exceed  eighty-five  cents  a  year  for  expenses,  within  fifteen 
days  after  date  of  call,  but  no  part  of  said  eighty-five  cents  will  be  col- 
lected until  a  death  occurs,  and  then  only  such  part  as  may  be  called 
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by  the  local  board;  and  agrees  further,  that  failure  to  pay  any  assess- 
ment so  levied  within  fifteen  days  from  date  of  call  shall  forfeit  all 
claims  as  a  member  of  this  society. 

"Second. — That  the  said  Irene  Angerstine  agrees  to  the  stipulation 
that  this  certificate  shall  only  bind  the  society  to  pay  J.  F.  Angerstine 
the  sum  of  one  dollar  for  each  member  in  good  standing  at  the  time 
of  her  death,  said  amount  not  to  exceed  $750,  should  she  die  in  good 
standing  in  this  society. 
"Attest:    Ben  Passmore,  Secretary.        B.  H.  Passmore,  President.^^ 

"I  accept  this  certificate  subject  to  the  conditions  above  set  forth." 

It  is  also  made  to  appear,  without  dispute,  that  appellant  is  a  fra- 
ternal, charitable  and  benevolent  society.  It  is  incorporated,  and  the 
object,  as  stated  in  its  charter,  is  "to  pledge  members  to  the  payment 
of  a  stipulated  sum,  not  to  exceed  $750,  to  such  beneficiary  as  deceased 
may  have  designated  while  living,  under  such  regulations  and  upon  such 
conditions  as  the  laws  of  the  society  may  prescribe." 

The  laws  of  the  society  prescribe  the  means  by  which  the  member 
can  change  the  named  beneficiary  and  procure  a  new  certificate.  In 
naming  the  beneficiary  the  member  is  not  confined  to  a  particular 
class,  nor  is  the  order  designed  to  confer  a  charity  upon  any  particular 
class,  nor  is  the  scope  of  its  charity  limited  to  members,  their  relatives 
or  dependents.  The  beneficiary  named  died  before  the  member  to 
whom  the  certificate  was  issued,  and  no  other  beneficiary  was  thereafter 
named.  No  provision  is  made  for  its  payment  in  any  event  if  such 
beneficiary  is  not  named  during  the  life  of  the  member,  and  does  not 
survive  the  member. 

It  thus  appears  that  appellant's  objections  to  the  judgment  upon 
this  phase  of  the  case  are  founded  upon  the  undisputed  facts.  As 
propositions  of  law,  they  are  upheld  by  our  Supreme  Court  in  the  case 
of  Screwmen's  Association  v.  Whitridge  (95  Texas,  539),  which  is  in 
point.  Following  the  principles  announced  in  that  case,  the  judgment 
of  the  trial  court  is  reversed,  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 


A.  B.  Jolly  v.  J.  N.  Diehl  et  al. 

I>ecide(l  March  25,   1905. 
1. — ^Homeitead — Rural  or  Urban — Question  for  Jury. 

Where  M.'a  family  residence  was  upon  lots  in  an  addition  to  a  city,  beyond 
its  corporate  limits,  and  land  situated  several  miles  distant  was  used  in  con- 
nection with  the  lots  for  homestead  purposes,  the  fact  that  the  actual  residence 
was  upon  the  lota  did  not  deprive  the  land  of  homestead  character;  nor  did  the 
fact  that  at  the  time  of  trial  residences  had  been  built  to  the  north,  south 
and  west  of  M.'s  residence  lot  conclusively  show  that  his  lots  were  within  a 
town  or  village;  and  the  issue  whether  the  land  was  a  part  of  the  homestead 
was  therefore  for  the  jury  to  determine. 

8. — Same — Conveyance  in  Frand  of  Creditors. 

A  oonveyance  of  land  constituting  a  part  of  the  homestead,  though  made 
for  the  purpose  of  avoiding  payment  of  a  debt,  does  not  fall  within  the  statute 
declaring  void  conveyances  made  to  hinder,  delay  and  defraud  creditors.  Rev. 
Stats.,  art.  2544. 
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Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  Mike  £.  Smith. 

E,  H.  Smith,  Tillman  Smith  and  Martin  &  Smith,  for  appellant. — 
The  court  should  have  submitted  to  the  jury  the  issue  as  to  whether 
land  in  controversy  as  well  as  the  two  acres  on  which  said  Morgan 
was  residing  was  urban  or  rural  property  under  appropriate  charges. 
Taylor  Case,  17  Texas,  74;  Iken  Case,  42  Texas,  195;  Keith  Case, 
67  Texas,  425;  Posey  Case,  77  Texas,  512;  Pridgen  Case,  15  S.  W. 
Rep.,  559;  Neeley  Case,  32  S.  W.  Eep.,  785;  Watkins  Case,  37  S.  W. 
Sep.,  252;  Wilder  Case,  91  Texas,  600. 

Capps  £  Cantey  and  Jo.  W.  Bumey,  for  appellees. — 1,  To  con- 
stitute a  town,  within  the  meaning  of  the  statutes,  it  is  not  neces- 
sary that  is  he  incorporated.  If  lots  5  and  6  were  a  part  of  the 
city  of  Forth  Worth  at  the  time  of  the  purchase  of  the  land  in 
controversy,  then  it  was  an  urban  homestead,  and  there  could  be 
no  additions  thereto.  Williams  v.  Willis  &  Bro.,  84  Texas,  389; 
Hargadine  v.  Whitfield,  71  Texas,  482;  Iken  v.  Olemick,  42  Texas,  197. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  in  the 
form  of  trespass  to  try  title  against  the  appellee  J.  N.  Diehl,  to 
recover  certain  land  described  in  appellant's  petition.  Diehl  disclaimed 
title,  but  the  State  National  Bank  intervened  and  claimed  said  land 
by  virtue  of  a  judgment,  order  of  sale  and  sheriff's  deed.  The  case 
was  submitted  upon  special  issues,  and  from  a  verdict  and  judgm^t 
in  intervener's  favor  this  appeal  has  been  prosecuted. 

Among  other  rights  asserted  by  appellant  was  title  by  virtue  of 
a  conveyance  of  the  land  in  controversy  from  C.  B.  Morgan  to  ap- 
pellee Diehl  on  the  26th  day  of  August,  1896.  The  State  National 
Bank  was  at  the  time  a  creditor  of  Morgan's,  and  the  levy  and  sale 
under  which  it  claimed  title  was  by  virtue  of  a  judgment  subse- 
quently rendered  against  him,  and  one  of  the  few  special  issues  sub- 
mitted to  the  jury  was  whether  the  conveyance  from  Morgan  to 
Diehl  was  made  with  the  intent  to  hinder  and  delay  the  intervener. 
The  jury  found  this  issue  in  intervener's  favor,  and  as  presented 
to  us,  the  judgment  seems  to  be  predicated  largely,  if  not  altogether, 
upon  this  finding. 

Appellant  complains,  among  other  things,  of  the  failure  of  the 
court  to  submit  the  issue  of  whether  the  land  in  controversy  was  the 
homestead  of  Morgan  at  the  time  of  Morgan's  conveyance  to  Diehl. 
Appellees'  reply  to  this  complaint  is,  that  the  evidence  shows  beyond 
dispute  that  it  was  not  such  homestead.  The  facts,  briefly  stated, 
show  that  at  the  time  of  the  conveyance  to  Diehl,  Morgan  was  tiie 
head  of  a  family,  consisting  of  a  wife  and  children,  and  resided  upon 
several  lots  situated  in  an  addition  to  the  city  of  Port  Worth,  beyond 
the  corporate  limits.  The  land  in  controversy  was  situated  several 
miles  distant,  but  was  used  in  connection  with  the  lots  in  the  addi- 
tion stated,  for  the  purposes-  of  a  home.  It  appears  that  such  use 
had  continued  for  many  years  prior  to  the  time  of  the  conveyance 
by  Morgan  to  Diehl,  and  we  have  been  unable  to  agree  with  the 
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contention,  that  the  mere  fact  that  Morgan's  actual  residence  was 
.  upon  lots  forming  part  of  the  addition  to  the  city  of  Fort  Worthy 
deprives  the  land  in  controversy  of  its  homestead  character.  It  is 
true  the  evidence  indicates  that  at  the  time  of  the  trial  residences 
north,  south  and  west  of  the  Morgan  residence  had  been  built,  but  to 
our  minds  it  has  not  been  made  to  clearly  appear  that  the  Morgan 
residence  at  the  time  of  the  conveyance  to  Diehl  was  so  surrounded 
and  situated  with  reference  to  the  city  of  Fort  Worth  and  adjoining 
residences,  as  that  we  can  say  it  conclusively  appears  to  have  been 
situated  within  a  town  or  village,  and  hence  to  have  lost  its  home- 
stead character.  Mansur  &  Tibbetts  Imp.  Co.  v.  Graham,  12  Texas 
Ct.  Rep.,  205;  Wilder  &  Co.  v.  McConnell,  91  Texas,  600;  Paris 
Exchange  National  Bank  v.  Hulen,  21  Texas  Civ.  App.,  285,  52  S. 
W.  Rep.,  278;  J.  B.  Watkins  Land-Mortgage  Co.  v.  Abbott,  14  Texas 
Civ.  App.,  447,  37  S.  W.  Rep.,  252,  and  other  cases  cited  in  appel- 
lant's brief.  Appellant's  special  charge  No.  1,  though  inartistically 
•  drawn,  should  have  been  given.  This  charge,  after  instructing  the 
jury  as  to  what  would  constitute  the  homestead,  was  to  the  effect 
that  if  the  jury  found  the  land  in  controversy  at  the  date  of  Mor- 
gan's transfer  to  Diehl  was  a  homestead,  their  finding  should  be  in 
favor  of  appellant  on  the  issue  made  by  the  intervener  and  submitted 
by  the  court,  as  hereinbefore  stated.  If  it  be  conceded  that  the  con- 
veyance to  Diehl  by  Morgan  was  for  the  purpose  of  avoiding  the 
payment  of  Morgan's  debt  to  the  bank,  nevertheless  if  the  property 
in  fact  constituted  part  of  Morgan's  homestead,  the  conveyance  does 
not  fall  within  Revised  Statutes,  article  2544,  declaring  conveyances 
given  with  intent  to  delay,  hinder  or  defraud  creditors,  void.  See 
Wood  V.  Chambers,  20  Texas,  247;  Cox  v.  Shropshire,  25  Texas,  113. 
Other  questions  are  presented  by  the  pleadings,  evidence  and  as- 
signments of  error,  but  in  the  view  we  take  of  the  case  they  may 
become  immaterial  upon  another  trial,  and  are  therefore  left  without 
discussion  and  undetermined.  For  the  error  of  the  court,  however, 
in  refusing  to  give  the  special  charge  indicated,  the  judgment  is  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


J.   C.   WOOLDRIDGE   &   SON   V.    FORT   WORJH   &   DENVER    CiTY   Ry.    CO. 

Decided  March  26,   1905. 

1. — R&Uroadi— Lease  of  Right  of  Way — Stipulation  Against  Negligence. 

A  railroad  company,  in  leasing  a  part  of  its  right  of  way  to  a  third 
person  for  coalhouse  purposes,  does  not  act  in  its  capacity  as  a  common  carrier, 
and  hence  may  make  a  valid  stipulation  in  the  lease  for  exemption  from  loss 
or  damage  by  fire  communicated  by  sparks  from  its  locomotives  or  otherwise. 

8. — Same — ^Assignee  of  Lease  Bonnd. 

An  assignee  of  such  lease  would  be  bonnd  by  the  stipulation  therein  ex- 
empting the  company  from  liability  for  damage  caused  by  fires  set  from  loco- 
motives, but  a  subtenant  would  not  be  so  bound. 
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3. — Same— Subtenant  not  Bound. 

Where  the  lessee  from  the  railway  company  sold  the  eoalhouse  he  had 
placed  on  the  right  of  way  to  M.,  and  later  M.  leased  the  house  to  H.,  no  refer- 
ence  being  made  to  the  original  lease^  nor  written  consent  to  its  assignment  ob- 
tained as  provided  therein,  and  H.  having  no  knowledge  of  such  lease,  but 
making  his  payments  of  rent  to  M.,  while*  the  railway  company  made  no  ob- 
jection to  the  occupancy  of  the  successive  parties  and  continued  delivering  cars 
of  coal  at  the  eoalhouse,  such  facts  showed  that  H.  was  a  subtenant  in  no 
way  bound  by  the  covenants  in  the  original  lease. 

Appeal  from  the  District  Court  of  Hall.  Tried  below  before  Hon. 
S.  P.  Huff. 

W,  M.  Pardue,  J.  K.  Duke  and  A.  G.  Brown,  for  appellants. 

Stanley,  Spoonts  &  Thompson,  for  appellee. 

SPEEB,  Associate  Justice. — J.  C.  Wooldridge  &  Son,  successors  • 
to  the  firm  of  Wooldridge  &  Brother,  prosecute  this  suit  against  the 
Fort  Worth  &  Denver  City  Railway  Company,  to  recover  damages  for 
the  burning  of  two  hundred  tons  of  coal  of  the  alleged  value  of 
$6.50  per  ton,  occasioned  by  the  negligence  of  the  defendant  in  set- 
ting fire  thereto.  For  defense  the  company  relies  mainly  upon  an 
allegation,  which  was  supported  by  the  proof,  that  on  January  1, 
1899,  by  written  contract  it  had  leased  to  one  L.  P.  Jones,  for  one 
year,  that  part  of  its  right  of  way  on  which  was  situated  the  coal 
bin  occupied  by  Wooldridge  &  Son,  and  containing  said  coal  at  the 
time  of  the  fire,  which  said  written  lease  stipulated  that  the  de- 
fendant should  not  be  held  liable  for  any  loss  or  damage  by  fire 
communicated  either  by  sparks  from  locomotives  or  otherwise.  It 
was  also  alleged  that  plaintiffs  held  and  occupied  said  right  of  way 
under  the  lessee  Jones,  and  under  the  terms  of  said  contract.  To 
this  defense  Wooldridge  &  Son  replied  that  such  stipulation  for  ex- 
emption was  invalid  as  a  limitation  upon  the  common  law  liability 
of  defendant.  After  hearing  the  evidence  the  trial  court  instructed 
a  verdict  for  the  defendant,  which  instruction  constitutes  the  basis 
of  the  assignments  of  error  herein. 

Appellants  assert  that  the  evidence  below  presented  three  issues 
of  fact  which  should  have  been  submitted  to  the  jury,  to  wit:  (1) 
"Whether  or  not  the  defendant  railway  company  acted  in  the  capacity 
of  common  carrier  in  leasing  its  right  of  way  to  L.  F.  Jones,  and 
under  which  lease  it  alleged  Wooldridge  &  Brother  were  holding  and 
occupying  its  right  of  way  at  the  time  of  the  fire  which  destroyed 
their  coal."  (2)  "Whether  Wooldridge  &  Brother  at  the  time  of 
the  fire  were  occupying  defendant's  right  of  way  under  the  lease  or 
independent  thereof  as  tenants  or  licensees."  (3)  ^'Whether  the  fire 
which  destroyed  Wooldridge  &  Brother's  coal  was  caused  by  defendant's 
negligence.'' 

As  to  the  question  first  presented  no  error  is  shown,  because 
whether  or  not  the  railway  company  acted  in  the  capacity  of  common 
carrier  in  leasing  its  right  of  way  to  Jones  is  not  a  question  of  fact 
but  a  question  of  law,  and  as  such  has  been  determined  adversely 
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to  appellants'  contention.  Woodward  v.  Fort  Worth  &  D.  C.  By. 
Co.,  79  S.  W.  Bep.,  896;  Missouri,  K.  &  T.  By.  Co.  v.  Carter,  95 
Texas,  461,  68  S.  W.  Bep.,  159,  and  authorities  cited  in  these  cases. 
For  a  valuable  discussion  of  this  question  see,  also,  Stephens  v. 
Southern  Pac.  Co.  (CaL),  29  L.  B.  A.,  761. 

Upon  the  third  issue  we  find  appellants'  contention  to  be  correct; 
that  is,  that  there  is  evidence  that  the  fire  which  destroyed  their 
coal  was  caused  by  appellee's  negligence.  But  the  materiality  of  this 
issue  becomes  important  only  in  view  of  our  conclusions  upon  the 
second.  Whether  appellants  at  the  time  of  the  fire  were  occupying 
appellee's  right  of  way  under  the  terms  of  the  lease  to  Jones,  as 
contended  by  appellee,  or  whether  they  were  occupying  the  same 
independent  thereof,  or  as  subtenants,  presents  by  far  the  most  im- 
portant question  for  determination  on  this  appeal.  For,  as  we 
understand  it,  the  liability  of  appellants  upon  the  covenants  of  Jones 
contained  in  the  lease  depends  upon  whether  or  not  they  are  holding 
as  assignees  of  this  lease,  or  merely  as  subtenants  thereunder.  If 
their  relation  to  appellee  is  that  of  assignees,  they  are  bound;  but  if 
that  of  subtenants,  they  are  not.  Harvey  v.  McGrew,  44  Texas,  412; 
Giddings  v.  Felker,  70  Texas,  176;  Forrest  v.  Dumell,  86  Texas,  647; 
LeGierse  v.  Green,  61  Texas,  128;  Missouri,  K.  &  T.  By.  Co.  v. 
Keahey,  83  S.  W.  Bep.,  1102;  St.  Joseph  &  St.  L.  B.  Co.  v.  St. 
Louis,  I.  M.  &  So.  By.  Co.  (Mo.),  33  L.  B.  A.,  607;  Wood's  Land- 
lord &  Tenant,  sees.  89  to  91 ;  Taylor's  Landlord  &  Tenant,  sec.  109. 
Upon  this  question  the  evidence  shows  that  the  lease  to  Jones,  dated 
January  1,  1899,  by  its  terms  expired  December  31,  of  the  same  year, 
and,  among  other  things,  provided  that  the  property  should  not  be 
assigned  without  the  written  permission  of  the  lessor.^  That  during 
the  first  part  of  the  year  1899,  Jones  was  engaged  in  the  coal  busi- 
ness and  owned  and  occupied  the  same  coal  bin  subsequently  occu- 
pied by  appellants  at  the  time  of  the  fire;  that  he  sold  his  house 
while  on  the  leased  right  of  way  to  one  Hix  about  the  last  of  March, 
1899,  and  that  Hix  continued  to  occupy  the  property  in  the  prosecu- 
tion of  the  same  business  until  the  following  fall,  when  he  leased 
the  house  to  one  Moreman  for  a  term  of  six  months,  whose  term 
appellants,  within  about  two  weeks  thereafter,  acquired.  In  leasing 
the  building  to  Moreman,  Hix  said  nothing  about  turning  over  the 
lease  contract  from  the  railway  company.  The  transfer  seems  to 
have  been  of  the  house  alone,  and  not  the  lease,  Moreman  having 
no  actual  knowledge  whatever  of  such  lease.  Appellants  had  no  actual 
notice  of  the  Jones  lease,  and  in  no  way  assumed  to  perform  its 
stipulations;  but,  on  the  contrary,  paid  monthly  rentals  to  More- 
man.  The  appellee  made  no  objection  to  the  occupancy  of  the  prop- 
erty by  the  various  owners  and  tenants  mentioned,  but  continued  at 
all  times  to  make  delivery  of  cars  of  coal,  as  it  had  done  to  its 
lessee  Jones  in  the  first  place. 

These  facts,  we  think,  indicate  that  appellants  were  subtenants 
rather  than  assignees,  and  are  in  no  way  bound  by  the  covenants 
of  Jones  contained  in  the  lease  contract.  Ordinarily,  a  subletting 
for  the  entire  term  will  amount  to  an  assignment.  But  this  is  true 
mainly  for  the  reason  that  it  indicates  an  intention  between  the  par- 
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ties  that  the  sublessee  is  to  become  the  owner  of  all  the  rights  of  the 
lessee^  and  negatives  all  reversionary  interest  in  the  latter.  But  in 
the  present  case  the  contrary  intention  plainly  appears^  in  that  the 
lessee,  although  he  sublets  for  a  period  beyond  his  own  term,  owning 
the  house  situated  upon  the  leased  property,  as  he  does,  has  a  re- 
versionary interest  at  the  end  of  the  sublease.  This  may  be  at  the 
end  of  the  lessee's  year,  of  course,  or  even  sooner,  in  view  of  the 
statute  and  stipulation  against  assigning  or  subleasing,  but,  at  any 
rate,  at  the  end  of  six  months.  If  the  holding  over  by  the  appellants 
was  with  the  consent  of  the  appellee  it  would  operate  to  renew  the 
original  lease. 

So  that,  the  evidence  indicating,  as  it  does,  that  appellants  hold 
as  subtenants  of  the  lessee  and  not  as  assignees,  and  indicating,  as 
it  does,  that  their  property  was  destroyed  through  the  negligence  of 
the  appellee,  we  hold  that  the  court  should  have  submitted  fiiese  issues 
to  the  jury,  and  erred  in  giving  a  peremptory  instruction  for  the 
defendant. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


St.  Louis  &  San  Francisco  Ry.  Co.  v.  James  P.  Vestal. 

Decided  March  25,  1905. 

1. — Personal  Injury  to  Servant — Nesrllsrenoe. 

Where  plaintiff,  a  machinist's  helper,  while  working  with  the  machinist 
in  adjusting  certain  machinery,  placed  his  fingers  where  they  might  be  injured 
and  in  doing  so  acted  in  accordance  with  the  custom  of  doing  the  work,  and 
as  an  ordinarily  prudent  person  would  have  acted  under  like  circumstances, 
and  the  machinist,  by  moving  a  rod,  caused  it  to  fall,  injuring  plaintiff's 
hand,  and  in  so  moving  the  rod  was  guilty  of  n^ligence,  which  was  the 
proximate  cause  of  the  injury,  plaintiff  was  entitled  to  recover,  unless  the 
jury  found  that  he  was  guilty  of  contributory  negligence  in  placing  his  fingers 
as  he  did. 

2. — Same — Negligence  of  Foreman — Contributory  Negligence — ^Proximate  Cause. 
If  the  machinist  saw  and  knew  of  the  dangerous  position  of  plaintiff's 
fingers  and  knew  the  danger  which  would  result  to  him  by  moving  the  rod, 
and  yet  moved  it,  thus  causing  the  injury,  and  the  moving  of  the  rod 
was  the  proximate  cause  of  the  injury,  and  such  an  act  as  a  man  of  ordinary 
prudence  would  not  have  done  under  the  circumstances,  plaintiff  was  entitled 
to  recover,  and  the  court's  charge  was  correct  in  not  extending  the  defense 
of  contributory  negligence  to  this  phase  of  the  case,  involving  a  principle  anal- 
ogous to  the  doctrine  of  discovered  peril. 

3. — Same — ^Assumed  Risk — Negligence  of  Vaster. 

A  servant  does  not  assume  any  risk  of  injury  resulting  through  the  negli- 
gence of  the  master. 

4. — Same— Selecting  Dangerous  Xethod  of  Work. 

The  servant  does  not  assume  the  risk  and  become  guilty  of  contributoxy 
negligence  by  selecting  a  dangerous  way  to  perform  the  work  when  there  is  a 
safe  way,  unless  he  knows  the  way  selected  to  be  dangerous^  or  the  danger 
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is  apparent  or  obvious;  and  the  danger  is  not  obvious  or  known  where  it 
results  from  the  foreman  doing,  in  connection  with  the  servant's  work,  a  negli- 
gent act  which  a  person  of  ordinary  prudence  would  not  have  then  done. 

Appeal  from  the  District  Court  of  Orayson.  Tried  below  before 
Hon.  J.  M.  Pearson. 

L,  F.  Parker  and  Head,  Dillard  &  Head,  for  appellant.-^!.  Where 
there  are  two  practicable  ways  of  doing  the  master's  work,  one  of 
which  is  more  likely  to  result  in  injury  to  the  servant  than  the  other, 
if  the  servant  selects  the  more  dangerous  way  he  is  guilty  of  such 
contributory  negligence  as  will  prevent  him  from  holding  the  master 
liable  for  an  injury  caused  thereby.  1  Labatt,  Master  &  Servant,  sec. 
333,  and  numerous  authorities  cited  in  the  note,  among  which  we 
invite  especial  attention  to  Central  Ry.  Co.  v.  Mosely,  112  Qa.,  914, 
38  S.  E.  Rep.,  360;  English  v.  Chicago,  &c.,  Ry.  Co.,  24  Fed.  Rep. 
908;  Walker  v.  Atlanta,  &c.,  Ry.  Co.,  103  Ga.,  820;  Morris  v.  Duluth, 
108  Fed.  Rep.,  747;  Beach  on  Contributory  Negligence,  sec.  299  n; 
1  Bailey,  Per.  Injuries,  1151. 

Wolfe,  Hare  &  Maxey,  for  appellee. — 1.  If  the  court  should  conclude 
that  plaintiff  was  guilty  of  contributory  negligence  as  claimed  by 
the  defendant,  yet  plaintiff  would  be  entitled  to  recover  under  the 
principle  of  "discovered  peril.''  The  uncontroverted  evidence  shows 
that  defendant's  vice-principal,  L.  H.  Winbom,  knew  of  Vestal's  peril 
in  time  to  have  avoided  injurying  him;  and  such  knowledge  imposes 
upon  such  vice-principal  the  duty  of  avoiding  inflicting  such  injury, 
and  a  failure  so  to  do  would  render  defendant  liable,  notwithstanding 
plaintiff  may  have  been  guilty  of  negligence  in  exposing  himself  to 
such  danger.  Texas  Cen.  Ry.  v.  Frazier,  34  S.  W.  Rep.,  664; 
Edrington  v.  Kiger,  4  Texas,  93;  Galveston,  H.  &  S.  A.  Ry.  v. 
Garrett,  73  Texas,  266;  Yoakum  v.  Kelly,  30  S.  W.  Rep.,  836;  Texas- 
&  P.  Ry.  Co.  V.  Breadow,  90  Texas,  30;  International  &  G.  N.  Ry. 
V.  Dalwigh,  48  S.  W.  Rep.,  528;  Houston  &  T.  C.  Ry.  v.  Wallace,  53 
S.  W.  Rep.,  78. 

2.  Under  no  circumstances  does  the  servant  assume  any  risk  of  being 
injured  by  negligence  of  the  master,  and  the  uncontroverted  testimony 
showing  that,  but  for  the  negligence  of  the  foreman  Winbom,  plaintiff 
would  not  have  been  injured,  the  court  did  not  err  in  refusing  the  re- 
quested instruction  on  assumed  risk.  The  main  charge  covered  the  issue 
of  assumed  risk.  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Texas,  288 ;  Rail- 
way Company  v.  Gillephant,  70  Texas,  630;  International  &  G.  IS.  Ry. 
V.  Emery,  40  S.  W.  Rep.,  150. 

TAIjBOT,  Associate  Justice. — The  appellee.  Vestal,  brought  this 
suit  to  recover  of  appellant  damages  alleged  to  have  been  sustained  by 
him  on  account  of  personal  injuries  received  through  the  negligence  of 
appellant's  servants. 

Defendant  pleaded  the  general  issue,  contributory  negligence  and  as- 
sumed risk.  A  jury  trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee, and  appellant  prosecutes  this  appeal. 
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The  evidence,  while  conflicting  in  some  respects,  is  suflScient  to  jus- 
tify the  following  conclusions  of  fact.  On  August  25,  1903,  appellee  was 
in  the  employ  of  appellant  in  its  roundhouse  and  shops  in  the  city  of 
Sherman,  in  the  capacity  of  machinist-helper.  L.  H.  Winborn  was  ap- 
pellant's machinist  under  whom,  and  subject  to  whose  orders,  appellee 
was  at  work.  On  that  date  appellee  was  assisting  Winbom  to  adjust  and 
fasten  the  main  or  driving  rod  on  one  of  appellant's  locomotives.  There 
was  a  hole  or  opening  in  the  driving  rod,  and  also  holes  in  the  cross-head, 
called  keyholes,  to  which  the  rod  had  to  be  connected  and  fastened  by 
means  of  a  bolt  or  pin.  In  doing  this  work  it  was  necessary  to  so  ad- 
just the  main  rod  to  said  cross-head  that  the  openings  in  each  of  them, 
through  which  the  bolt  or  pin  had  to  pass,  would  come  in  exact  apposi- 
tion or  flush  with  each  other;  E.  D.  Parker,  another  employe  of  appel- 
lant, was  assisting  in  adjusting  the  rod ;  he,  Parker,  was  holding  the  rod 
up  with  a  bar  resting  upon  the  spokes  of  the  driving  wheel,  and  appellee's 
duty  was  to  ascertain  when  the  openings  were  flush  and  put  the  pin 
through.  While  this  work  was  being  performed  Winbom,  the  machinist, 
said  to  appellee,  "Tjook  in  the  hole  and  see  if  it  is  clear,  so  as  to  get  the 
wrist-pin  in  the  hole  of  the  cross-head.*'  Appellee  did  as  directed,  and 
told  the  machinist,  Winbom,  that  the  hole  was  not  clear,  and  said  to  the 
machinist,  "Move  it  ahead  a  little  bit."  The  machinist  then  said  to  ap- 
pellee, "Jimmie,  put  your  fingers  in  and  see  if  it's  not  far  enough ;"  and 
appellee  put  his  fingers  in  the  hole,  and  just  as  he  did  so  Winbom,  the 
machinist,  moved  the  main  rod,  and  the  bar  with  which  Parker  was  hold- 
ing it  up  slipped  from  the  spoke  of  the  driving  wheel  and  the  main  rod 
fell,  mashing  three  of  appellee's  fingers,  which  required  the  amputation 
of  two  of  them.  These  injuries  were  the  result  of  the  negligence  of  ap* 
pellant's  servants,  and  appellee  sustained  damages  thereby  in  the  amount 
found  by  the  jury.    Other  facts  will  be  found  in  the  opinion. 

There  were  two  theories  upon  which  the  jury  was  authorized  by  the 
court's  charge  to  return  a  verdict  in  favor  of  appellee,  viz. :  First,  if  the 
appellee  placed  his  fingers  in  the  hole  to  ascertain  whether  or  not  the 
keyhole  of  the  cross-head  and  main  rod  of  the  engine  were  flush,  and  in 
so  doing  acted  in  accordance  with  the  custom  and  usage  of  doing  the 
work,  and  as  an  ordinarily  prudent  person  would  have  acted  under  like 
circumstances,  and  that  appellant's  machinist,  Winbom,  moved  the  main 
rod  and  caused  it  to  fall,  and  in  so  doing  was  guilty  of  negligence,  which 
was  the  proximate  cause  of  appellee's  injuries;  second,  if  they  believed 
from  the  evidence  that  Winborn,  the  machinist,  saw  and  knew  that  ap- 
pellee had  inserted  his  fingers  in  the  keyhole  at  the  time  he  was  injured, 
and  knew  that  it  was  dangerous  for  him  to  do  so,  and  knew  the  danger, 
if  any,  which  would  result  to  appellee  by  moving  said  main  rod  at  that 
time,  and  with  such  knowledge  he  moved  said  rod  and  thereby  caused 
it  to  fall  and  injure  appellee's  fingers,  and  further  believed  that  a  man 
of  ordinary  pmdence,  under  the  same  or  similar  circumstances,  would  not 
have  moved  said  rod,  and  that  the  moving  of  said  rod  was  the  proximate 
cause  of  appellee's  injuries. 

In  behalf  of  the  defendant,  among  other  things,  the  jury  was  instmcted 
that,  if  they  believed  from  the  evidence  that  appellee,  in  inserting  his 
fingers  in  the  keyhole,  was  guilty  of  contributory  negligence,  to  find  for 
defendant,  unless  they  found  for  appellee  upon  the  second  theory  above  set 
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out ;  and  that,  if  they  believed  from  the  evidence  that  appellee's  injuries 
were  caused  by  one  of  the  risks  ordinarily  incident  to  the  work  in  which 
he  was  engaged,  then  find  for  appellant. 

The  main  charge  of  the  court,  submitting  the  theories  and  issues  in 
the  case,  to  which  reference  has  been  made  above,  was  as  full  and  favor- 
able to  appellant  as  it  was  entitled  to  ask,  and  we  find  no  material  error 
in  the  action  of  the  court  in  refusing  the  several  special  charges  re- 
quested. The  court  was  not  authorized  under  the  facts  to  determine,  as 
a  matter  of  law,  either  that  appellee  was  guilty  of  such  contributory  neg- 
ligence, in  placing  his  fingers  in  the  keyhole  at  the  time  and  under  the 
circumstances  he  did,  as  precluded  a  recovery  on  his  part,  or  that  appel- 
lee's injuries  were  caused  by  one  of  those  risks  ordinarily  incident  to  his 
employment.  At  the  time  appellee  placed  his  fingers  in  the  keyhole  the 
main  rod  was  apparently  resting  securely  upon  the  bar  handled  by 
Parker,  and  so  long  as  held  up  there  was  neither  real  nor  apparent  dan- 
ger in  acting  as  appellee  did.  If  he  was  directed  at  such  time  by  Win- 
born,  subject  to  whose  orders  he  was  working — ^and  there  is  evidence  that 
he  was — to  place  his  fingers  in  the  keyhole  to  ascertain  whether  or  not 
the  holes  in  the  main  rod  and  in  the  cross-head  were  flush,  or  if  it  was 
asual  or  customary  to  do  so  under  such  circumstances  to  ascertain  such 
fact,  then  we  think  the  most  that  appellant  could  ask  in  view  of  other 
testimony  to  the  effect  that  Winbom  moved  the  main  rod  and  caused  it 
to  fall,  was  to  have  appellee's  conduct,  as  an  act  of  negligence  proximately 
contributing  to  his  injuries,  submitted  to  the  jury  for  their  determination. 
This  was  done  by  the  court,  correctly  limiting  in  his  charge  the  defeat 
of  appellee's  right  of  recovery,  on  the  ground  of  contributory  negligence, 
to  the  .theory  first  above  referred  to  in  this  opinion,  and  as  shown  by  the 
facts  grouped  in  the  fifth  paragraph  of  his  charge. 

The  servant  does  not  assume  any  risk  of  injury  resulting  through  the 
negligence  of  the  master,  and  there  is  sufficient  evidence  in  the  record 
to  warrant  the  conclusion  that  the  machinist,  Winbom,  was  guilty  of  neg- 
ligence in  moving  the  main  rod  while  appellee's  fingers  were  in  the  key- 
hole, and  that,  but  for  such  negligence,  appellee  would  not  have  been  in- 
jured. If,  indeed,  it  can  be  said  under  the  facts  and  circumstances  as 
disclosed  by  the  evidence,  that  the  issue  of  assumed  risk  was  raised, 
the  same  was  an  issue  of  fact  for  the  determination  of  the  jury,  and  the 
appellant's  requested  charge  to  the  effect  that  the  evidence  showed  that 
appellee's  injuries  resulted  from  one  of  the  risks  assumed  by  him,  and 
they  would  therefore  return  a  verdict  in  favor  of  defendant,  was  unau- 
thorized, and  the  court  properly  declined  to  give  it. 

Appellant's  fifth  assignment  of  error  is  predicated  upon  the  refusal 
of  the  court  to  give  the  following  special  charge :  'TiVTien  there  are  two 
practicable  ways  for  an  employe  to  perform  his  duties,  one  of  which  is 
more  likely  to  result  in  injury  to  himself  than  the  other,  it  is  his  duty 
to  adopt  the  safer  course,  and  if  he  unnecessarily  adopts  the  more  dan- 
gerous manner,  and  his  injury  results  therefrom,  and  would  not  have 
resulted  had  he  adopted  the  safer  course,  he  can  not  recover  from  his 
employer  for  such  injuries.  Therefore  you  are  instructed  that,  if  you 
believe  from  the  evidence  that  there  was  a  safer  practicable  way  for 
plaintiff  to  ascertain  whether  or  not  the  shaft  was  in  proper  position 
than  by  placing  his  fingers  where  he  did,  and  that  instead  of  adopting 
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such  way  he  attempted  to  ascertain  the  position  of  the  shaft  by  feeling 
in  the  hole  with  his  fingers,  and  that  his  injuries  were  thereby  caused, 
and  would  not  have  been  caused  had  he  adopted  such  other  and  safer 
way,  you  will  find  in  favor  of  the  defendant 

The  contention  is  that  the  facts  warranted  the  giving  of  this  charge, 
and  that  if,  as  stated  therein,  appellee  selected  the  more  dangerous  way, 
he  was  guilty  of  such  contributory  negligence  as  prevented  him  from 
holding  appellant  liable  for  any  injury  caused  thereby.  We  do  not  un- 
derstand the  rule  to  be  that  a  servant  in  the  performance  of  a  duty  is 
chargeable  with  contributory  negligence  simply  because  he  selects  the 
more  dangerous  way  and  is  injured,  when  two  ways  are  open  to  him,  and, 
had  he  selected  the  other  way,  the  injury  would  have  been  avoided.  The 
rule,  as  we  understand  it,  is  laid  down  by  the  Supreme  Court  of  Alabama, 
in  the  case  of  Tennessee  Coal,  Iron  &  E.  Co.  v.  Hemdon,  found  reported 
in  14  S.  E.  Bep.,  287,  and  is  as  follows :  "If  a  party  selects  a  dangerous 
way  to  perform  a  duty  where  there  is  a  safe  way,  knowing  the  way  se- 
lected to  be  dangerous,  or  if  the  danger  is  apparent  or  obvious,  then  he 
assumes  the  risk  and  is  guilty  of  contributory  negligence.*^  If  it  should 
be  conceded,  however,  that  the  charge  requested  stated  the  principle  cor- 
rectly, we  think  there  was  no  reversible  error  in  the  refusal  of  the  court 
to  give  it.  As  has  been  seen,  there  is  evidence  to  the  effect  that  appellee 
was  told  by  his  foreman,  Winbom,  to  put  his  fingers  in  the  keyhole  to  as- 
certain if  the  main  rod  was  in  position  to  admit  of  the  insertion  of  the 
pin,  and  at  that  time  the  rod  was  resting  upon  the  bar  held  by  Parker. 
Now,  while  appellee  was  charged  with  a  knowledge  of  the  law  of  gravi- 
tation, and  therefore  knew  that  if  the  support  of  the  main  rod  was  with- 
drawn it  would  fall  and  injure  his  fingers,  then  in  the  keyhole,  yet  he  had 
the  right  to  assume,  especially  in  view  of  the  directions  given  him  by 
Winbom,  that  no  act  would  be  done  by  either  Winborn  or  Parker  calcu- 
lated to  result  in  his  injury  while  he  was  attempting,  in  the  manner  di- 
rected, to  perform  the  service  in  which  he  was  engaged.  When  appellee 
placed  his  fingers  in  the  keyhole  the  main  rod  was  being  securely  held  up, 
or,  at  least,  apparently  so,  by  the  bar  in  the  hands  of  Parker.  While 
being  so  held  up  there  was  no  danger  in  a  person  placing  his  fingers  in 
the  keyhole;  it  was  dangerous  only  in  the  event  those  manipulating  the 
main  rod,  by  some  negligent  act  or  omission  on  their  part,  caused  it  to 
fall.  Appellee  had  no  knowledge,  at  the  time  he  placed  his  fingers  in  the 
keyhole,  that  Winbom  would  be  guilty  of  the  negligent  act  which  caused 
the  rod  to  fall  and  injure  him.  Nor  was  it  apparent  or  obvious  to  him, 
at  that  time,  that  such  an  act  would  be  done.  He  was  authorized  to  rely 
upon  the  assumption  that  Winbom  would  do  his  duty,  and  was  not  re- 
quired to  anticipate  and  look  out  for  his  negligence. 

Again,  the  charge  in  question  ignored  the  second  theory  and  phase  of 
the  case  upon  which  the  jury  was  authorized  to  find  for  appellee.  This 
phase  of  the  case  is  presented  in  the  sixth  paragraph  of  the  court's 
charge,  and  the  facts  grouped  therein  upon  which  a  verdict  in  favor  of 
appellee  was  authorized  are  stated  in  a  former  part  of  this  opinion.  The 
principle  involved  in  this  charge  of  the  trial  court  is  analogous  to  the 
doctrine  of  discovered  peril,  if  not  the  precise  principle  itself.  If,  as 
stated  in  substance  in  the  charge,  ^^Vinborn,  who  occupied  the  position 
of  vice-principal  of  appellant,  knew  that  appellee  had  inserted  his  fin- 
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gers  in  the  keyhole^  and  knew  the  danger  which  might  probably  result  to 
appellee  by  moving  the  main  rod  at  that  time,  and  with  such  knowledge 
he  moved  said  rod,  and  thereby  caused  it  to  fall,  and  a  man  of  ordinary 
prudence,  under  the  same  circumstances,  would  not  have  moved  said 
rod,  and  the  moving  of  said  rod  was  the  proximate  cause  of  appellee's 
injuries,  then  appellee  was  entitled  to  recover,  although  appellee  may 
have  been  guilty  of  negligence  in  placing  his  fingers  in  said  keyhole." 
Bearing  upon  this  question  Winbom  testified,  among  other  things:  ^^I 
had  hold  of  the  rod  at  the  time  it  slipped,  and  was  making  an  effort  to 
move  it  ahead  and  it  slipped.  ...  In  trying  to  adjust  it,  it  fell.  Just 
before  I  had  tried  to  move  the  bar  I  said,  ^Vatch,  Jimmie,  when  I  get  it 
far  enough  ahead.'  When  I  said  this  he  was  looking  in  at  the  hole  of 
the  cross-head.  He  also  put  his  fingers  in  the  hole,  and  I  said  right 
then  and  there  for  him  to  take  them  out.  I  said,  ^Look  out,  Jimmie,!  or 
something  to  that  effect ;  /  don't  remember  what  I  said,  but  I  remember 
cautioning  him.  He  put  his  fingers  in  a  time  or  two,  and  took  them  out 
a  time  or  two.  I  knew  the  rod  was  liable  to  fall.  I  saw  his  fingers  in 
the  hole  and  kept  on  pulling  on  the  rod.  It  is  a  fact  that  I  saw  his  fin- 
gers in  there,  and  that  I  kept  on  pulling  on  the  rod,  and  I  did  not  quit." 

There  is  testimony  that  no  warning  was  given  appellee,  as  stated  by 
Winbom,  and,  if  there  was,  that  appellee  did  not  hear  it.  And,  as  be- 
fore stated,  there  is  testimony  that  Winbom  told  appellee  to  put  his  fin- 
gers in  the  keyhole  to  ascertain  if  it  was  flush.  The  testimony  clearly 
shows  that  Winbom  knew  the  danger  to  which  appellee  was  exposed  by 
moving  the  rod  which  they  were  attempting  to  adjust  while  his  fingers 
were  in  the  keyhole.  He  knew  his  fingers  were  in  the  hole,  and  that,  by 
moving  the  rod,  it  was  liable  to  fall.  Notwithstanding  this,  he  persist- 
ently and  negligently  continued  to  move  it,  resulting,  as  he  knew  it  was 
likely  to  do,  in  falling  and  injuring  appellee.  Knowing  appellee's  peril 
from  moving  the  rod  at  such  time,  he  should  have  refrained  from  moving 
it  and  otherwise  used  such  means  at  his  command  to  avoid  injury  to  ap- 
pellee, and,  having  failed  to  do  so,  the  appellant  is  responsible  for  such 
damages  as  will  fairly  compensate  appellee  for  the  injuries  sustained. 

What  we  have  said  practically  disposes  of  appellant's  sixth  and  sev- 
enth assignments  of  error.  The  charges  asked,  and  made  the  basis  of 
these  assignments,  ignored  the  second  theory  upon  which  the  jury  was 
authorized  to  find  for  appellee.  If  he  was  entitled  to  recover  upon  that 
theory  it  was  immaterial  whether  or  not  he  was  doing  the  work  in  the 
usual  and  customary  way.  Appellee  was  not  authorized  to  recover  upon 
the  phase  of  the  case  submitted  in  the  fifth  paragraph  of  the  court's 
charge  unless  he  was  doing  the  work  at  which  he  was  engaged  in  the 
usual  and  customary  manner.  We  have  considered  appellant's  eighth 
assignment  of  error,  complaining  of  the  rejection  of  certain  testimony 
offered  on  the  cross-examination  of  the  witness  Nix,  and  conclude  no 
reversible  error  is  pointed  out  therein. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 
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Texas  Land  and  Loan  Company  et  al.  v.  Estate  of  William  Dcno- 

VANT  ET  al. 

Decided  March  27,  1905. 

1. — Administration — Order  of  Sale — Notice. 

Where  an  administrator  applied  to  the  Probate  Court  for  an  order  to 
sell  the  lands  of  the  estate  to  pay  debts,  creditors  of  the  estate  who  appeared 
and  protested  generally  against  the  order  did  not  thereby  waive  their  right 
to  attack  its  validity  on  appeal  on  the  ground  that  statutory  notice  of  the 
application  was  not  given. 

8. — Same — ^Recital  of  Notice  in  Judgment. 

A  recital  in  the  order  and  judgment  directing  the  administrator  to  sell 
lands,  that  notice  was  given  as  required  by  the  statute,  is  evidence  *of  such 
notice  only  when  the  attack  upon  the  judgment  is  collateral,  and  not  in  case 
of  an  appeal  from  the  judgment. 

3. — Same — Showing  Necessity  for  Sale — Objection  not  Xade  Below. 

A  failure  of  the  creditors  jwho  opposed  the  granting  of  the  order  of  sale 
to  urge  objections  below  on  the  ground  that  there  was  no  evidence  showing 
a  necessity  for  the  sale,  did  not  preclude  them  from  urging  such  objection 
on  appeal. 

4. — Same — Necessity  for  Sale  not  Shown. 

Evidence  that  the  estate  was  insolvent,  while  sufficient  to  authorize  a  sale 
of  its  lands  to  pay  debts,  did  not  authorize  an  order  to  sell  the  lands  in  bulk. 

5. — Same — Lien  Creditors — ^Rights  as  to  Sale. 

The  fact  that  certain  creditors  severally  held  liens  on  given  tracts  of  land 
and  that  these  were  ordered  to  be  sold  separately  in  satisfaction  of  their  liens, 
did  not  affect  their  right  to  insist  that  the  order  of  sale  should  be  regular 
and  valid  as  to  the  remaining  lands,  since,  for  any  balance  of  their  debts  that 
might  remain  unsatisfied,  they  would  be  entitled  to  participate  pro  rata  with  the 
general  creditors  in  any  surplus  proceeds  from  the  sale  of  the  other  lands  and 
illegalities  in  the  sale  would  lessen  the  price  such  lands  might  bring. 

6. — Same — ^Irregularities  not  Vitiating. 

A  failure  in  the  application  to  sell  lands  to  show  the  estimated  expenses 
of  administration  and  to  give  a  list  of  all  the  property  on  hand  liable  for  the 
payment  of  claims,  as  required  by  the  statute,  could  only  be  taken  advantage  of 
by  exceptions  made  at  the  proper  time,  these  requirements  being  merely  di- 
rectory.    Rev.   Stats.,  art.  2123. 

Appeal  from  the  District  Court  of  Colorado.  Tried  below  before  Hon. 
M.  Kennon. 

Terry,  Cavin  &  Mills,  for  Texas  Land  and  Loan  Co. 

Wtlliam  IL  Wilson,  A.  L.  Jackson  and  Joe  H.  Eagle,  for  Planters'  and 
Mechanics'  National  Bank. 

Adkins  &  Oreen  and  McCormick  &  Brown,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  appeal  is  from  a  judg- 
ment of  the  District  Conri;  ordering  the  sale,  upon  the  application  of  the 
administrators,  of  all  the  lands  belonging  to  the  estate  of  William  Duno- 
vant,  deceased.    The  application  presented  by  the  administrators  to  the 
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County  Court  asked  for  an  order  directing  them  to  sell  all  the  lands  of 
the  estate  at  private  or  public  sale,  either  for  cash  or  on  credit,  and  in 
separate  tracts  or  as  a  whole,  as  might  be  deemed  to  the  best  interest  of 
the  estate. 

The  appellant  Texas  Land  and  Loan  Company,  a  lien  creditor  of  the 
estate,  filed  in  the  County  Court  its  objections  to  the  granting  of  an  or- 
der authorizing  the  sale  of  the  lands  in  bulk.  Upon  a  hearing,  the 
County  Court  granted  the  order  asked  for  by  the  administrators.  After 
the  order  had  been  granted  the  appellant  Planters*  and  Mechanics*  Na- 
tional Bank  filed  a  motion  to  vacate  same,  setting  up  that  it  was  a  lien 
creditor  of  the  estate,  and  objecting  to  the  order  upon  the  grounds, 
among  others,  that  proper  notice  of  the  application  had  not  been  given 
and  that  the  sale  of  the  lands  in  bulk  was  unauthorized.  This  motion 
was  refused,  and  both  appellants  appealed  to  the  District  Court.  ITie 
two  appeals  were  consolidated  in  that  court,  and  tried  there  de  novo  as 
one  cause.  There  were  other  parties  to  the  proceedings  in  both  the 
County  and  District  Courts,  but  they  have  not  appealed  from  the  judg- 
ment, and  the  nature  of  their  claims  are  not  shown  by  the  record. 

B.  E.  Stafford  &  Company,  who  are  also  lien  creditors,  intervened  in 
the  District  Court,  and  objected  to  the  sale  of  the  land  on  which  they 
held  a  lien  unless  it  was  sold  separately  from  the  other  lands  of  the  es- 
tate. The  trial  in  the  District  Court  resulted  in  a  judgment  ordering 
the  sale  of  the  lands,  upon  the  application  of  the  administrators,  but 
directing  that  the  lands  upon  which  appellants  and  B.  E.  Stafford  &  Com- 
pany held  liens  be  sold  separately,  and  the  proceeds  of  such  sales  be  kept 
separate  and  be  paid  upon  the  respective  claims  of  said  parties  in  due 
course  of  administration. 

It  is  unnecessary  for  us  to  notice  in  detail  all  of  the  assignments  of 
error  presented  by  appellants,  and  we  shall  discuss  only  those  which,  in 
our  opinion,  require  a  reversal.  Counsel  for  appellees  do  not  seriously 
question  the  validity  of  most  of  the  objections  to  the  order  of  sale  made 
by  appellants,  but  insist  that,  because  these  objections  were  not  made  in 
the  court  below,  they  can  not  avail  appellants  in  this  court. 

It  may  be  that  this  rule  can  be  properly  invoked  against  appellants' 
attack  upon  the  application  for  the  order  of  sale,  because  of  its  informali- 
ties, but  it  does  not  preclude  them  from  objecting  to  the  order  on  the 
grounds  that  the  record  fails  to  show  that  notice  of  the  application  was 
given,  as  required  by  law,  and  that  there  is  no  evidence  showing  any  ne- 
cessity for  the  sale  or  authorizing  the  court  to  order  the  sale  in  bulk  of 
all  the  lands  except  those  upon  which  appellants  have  liens.  Appellants 
were  not  required  to  either  plead  or  prove  the  want  of  notice,  or  that 
there  was  no  necessity  for  the  sale,  but  it  devolved  upon  appellees  to  es- 
tablish both  of  these  facts.  Unless  notice  of  the  application  and  a  neces- 
sity for  the  sale  were  shown,  the  trial  court  was  not  authorized  to  make 
the  order.  The  trial  being  to  the  court,  no  motion  for  a  new  trial  was 
required  to  be  made,  and  therefore  the  rule  that  precludes  an  appellant 
from  raising  a  fact  issue  on  appeal,  which  was  not  raised  in  the  motion 
for  a  new  trial,  has  no  application. 

It  is  clear,  we  think,  that  the  general  rule  that  the  appearance  and 
answer  of  a  defendant  is  a  waiver  of  citation  is  not  applicable  to  pro- 
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ceedings  of  this  character.  The  notice  required  by  the  statute,  is  not 
directed  to  any  particular  person,  but  must  be  given  in  such  public  man- 
ner as  to  charge  the  world  with  notice,  and,  unless  so  given,  the  court 
has  no  authority  to  order  the  sale  of  the  property.  The  appellant,  having 
knowledge  of  the  fact  that  the  application  had  been  filed,  could,  therefore, 
appear  and  protest  generally  against  the  order,  without  waiving  its  right 
to  attach  its  validity  on  the  ground  that  the  evidence  failed  to  show  that 
statutory  notice  of  the  application  had  been  given. 

The  record  fails  to  show  that  any  notice  was  given  of  the  application. 
The  order  of  the  County  Court  and  the  judgment  of  the  District  Court 
both  recite  that  notice  was  given  as  required  by  the  statute,  but  such  re- 
cital can  only  be  taken  as  evidence  of  the  fact  stated  when  the  attack 
upon  the  judgment  is  collateral. 

While  it  is  true  that,  in  the  absence  of  a  statement  of  facts,  it  will  be 
conclusively  presumed  on  appeal  that  all  facts  necessary  to  sustain  the 
judgment  of  the  court  below  were  proven  on  the  trial,  this  rule  can  not 
be  applied  in  this  case,  because  the  record  contains  a  statement  of  facts 
approved  by  the  trial  judge  as  containing  all  of  the  material  facts  proven 
on  the  trial.  The  only  evidence  contained  in  the  statement  of  facts 
upon  the  issue  as  to  the  necessity  of  the  sale  or  the  propriety  of  ordering 
the  sale  of  the  lands  in  bulk  is  the  following:  "The  administrators  of 
said  estate  proved  that  the  debts  of  said  estate  amounted  to  at  least 
$450,000;  that  administration  of  the  estate  had  been  pending  in  the 
Probate  Court  of  Colorado  County  since  March  4,  1903,  and  that  the 
estate  inventoried  $666,197.73.'' 

Appellants'  objections,  filed  in  the  County  Court,  contain  an  allega- 
tion that  the  estate  is  insolvent,  and  that  all  of  the  lands  will  not  sell 
for  enough  to  pay  the  preferred  creditors.  Granting  that  the  showing 
that  the  estate  was  insolvent  was  sufficient  proof  of  the  necessity  for  a 
sale  of  lands  for  the  purpose  of  paying  the  debts  of  the  estate,  it  can  not 
be  held  sufficient  to  authorize  a  bulk  sale  of  the  lands.  The  record  shows 
that  the  estate  owns  a  large  quantity  of  land  in  Colorado  County.  The 
land  company  held  a  mortgage  on  5,000  acres  to  secure  its  indebtedness, 
and  the  bank's  debt  was  secured  by  mortgage  on  1,700  acres.  The  re- 
mainder of  the  lands  were  mortgaged  in  separate  parcels  to  various  other 
creditors,  all  of  said  remainder  being  covered  by  mortgages.  Appellants 
not  only  have  the  right  to  have  the  lands  held  by  them  sold  under  proper 
order  of  the  court,  but  they  have  a  potential  interest  in  the  other  lands 
belonging  to  the  estate,  because,  in  event  the  lands  covered  by  their  liens 
should  not  sell  for  sufficient  to  pay  their  claims,  for  the  balance  of  their 
indebtedness  they  would  be  entitled  to  participate  pro  rata  with  the  gen- 
eral creditors  in  the  distribution  of  any  surplus  proceeds  arising  from  the 
sale  of  lands  upon  which  other  creditors  held  liens.  It  follows  that  they 
have  the  right  to  require  that  the  sale  of  lands  other  than  those  upon 
which  they  hold  liens  should  be  properly  and  regularly  ordered.  Any  in- 
formality in  the  proceedings  would  tend  to  lessen  tiie  price  for  which 
the  lands  would  sell,  and  might  thus  injuriously  affect  appellants'  in- 
terest. 

The  fact  that  appellants  did  not,  in  the  court  below,  object  to  the  sale 
in  bulk  of  the  property  of  the  estate  other  than  that  upon  which  they 
held  liens  does  not  estop  them  from  urging  on  appeal  that  there  was  no 
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evidence  authorizing  such  sale.  The  application  states  no  facts  which 
would  authorize  the  sale  in  bulk^  but  asks  that  such  sale  be  permitted  if 
it  be  found  to  the  best  interest  of  the  estate.  There  was  no  exception  to 
the  application,  and  if  appellees  had  introduced  evidence  showing  that 
the  interest  of  the  estate  would  be  subserved  by  ordering  the  sale  in  bulk, 
it  may  be  that  the  court  would  have  been  authorized  to  make  such  order, 
but  we  can  hardly  conceive  of  a  state  of  facts  which  would  authorize  such 
sale  if  any  creditor  objected  thereto.  It  is  apparent  that,  unless  the  value 
of  the  several  parcels  of  land  covered  by  the  various  mortgages  were 
shown  to  be  of  equal  value  per  acre,  an  equitable  distribution  of  the 
proceeds  of  sale  between  the  lien  creditors  could  not  be  made  with  any 
degree  of  certainty. 

As  we  have  before  intimated,  the  application  for  the  order  of  sale 
does  not  comply  with  the  statute.  The  exhibit  attached  to  the  applica- 
tion fails  to  show  the  estimated  expenses  of  the  administration,  and  does 
not  purport  to  give  a  list  of  all  the  property  on  hand  liable  for  the  pay- 
ment of  the  claims  and  charges  against  the  estate.  (Bev.  Stats.,  art. 
2123.)  We  do  not  mean  to  be  understood  as  holding  that  the  application, 
if  not  excepted  to,  would  not  support  an  order  of  sale  made  upon  suffi- 
cient evidence  of  facts  which  would  authorize  it.  It  is  well  settled  that 
these  statutory  requirements  are  directory,  and  we  think  it  follows  that 
their  nonobservance  could  only  be  taken  advantage  of  by  exceptions  made 
at  the  proper  time.     (Kleinecke  v.  Woodward,  42  Texas,  310.) 

From  what  we  have  said,  it  follows  that  the  judgment  of  the  court 
ordering  the  sale  must  be  reversed  as  to  all  of  the  lands,  notwithstanding 
Stafford  &  Co.  have  not  appealed. 

The  judgment  disposing  of  the  claims  of  the  other  parties  to  the  pro- 
ceedings, who  have  not  appealed,  will  be  undisturbed. 

Reversed  and  remanded. 


Missouri^  Kansas  ft  Texas  Bailway  Company  op  Texas  v. 
•  Henry  Wetz. 

Decided  March  29,   1905. 

1. — Bailway — Cattle  Onards — ^Pleading. 

In  an  action  to  recover  damages  for  the  failure  of  a  railway  company 
to  erect  cattle  guards  an  allegation  that  "defendant's  said  line  of  railroad  passes 
through  the  enclosed  premises  of  plaintiff  at  a  point  about  two  miles  north 
of  L.  station,"  sufficiently  describes  the  location  of  the  premises  and  avers 
plaintiff's  ownership  of  them,  as  against  a  general  demurrer. 

2. — ^Demnrrer. 

An  exception  that  the  allegations  of  a  petition  are  vague,  indefinite  and 
uncertain,  without  specification,  is  in  effect  no  more  than  a  general  demurrer. 

3. — ^Railway — Cattle  Guards — ^Damaffes. 

A  pleading  seeking  to  recover  as  damages  for  failure  of  a  railway  company 
to  provide  cattle  guards,  the  expense  to  which  plaintiff  was  put  in  hiring 
hands  to  drive  his  cattle  back  and  forth,  made  necessary  by  such  failure, 
was  not  subject  to  demurrer  because  such  damages  were  remote,  and  evidence 
was  properly  admitted  and  recovery  allowed  for  such  damages.' 
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Appeal  from  the  District  Court  of  Comal  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

Fiset  &  McClendon,  for  appellant. — PlaintiflE's  petition  is  insuflScient 
in  law,  in  that  it  fails  to  allege  that  plaintiff  is  the  owner  of  the  prem- 
ises, damages  to  which  he  seeks  recovery.  Colbertson  v.  Beeson,  30  Texas, 
76;  Dibrell  v.  Ireland,  1  App.  C.  C.  (White  &  W.),  sec.  302;  Seligson  v. 
Hobby,  51  Texas,  147. 

Plaintiff's  petition  is  insuflBcient,  because  it  does  not  describe  the  prop- 
erty for  damages  to  which  recovery  is  sought.  Hallev  v.  Fontaine,  33 
S.  W.  Sep.,  260;  Hanks  v.  Enloe,  33  Texas,  624;  Texas  &  P.  Rv.  Co.  v. 
Elam,  1  App.  C.  C.  (White  &  W.),  sec.  447;  Missouri  P.  Ry.  Co.  v. 
Johnson,  3  App.  C.  C.  (Willson),  sec.  275. 

The  allegations  of  plaintiff's  petition  failed  to  show  that  the  damagea 
complained  of  in  this  assignment  resulted  proximately  from  the  failure 
to  place  cattle-guards  as  complained  of. 

The  damages  complained  of  could  only  be  obviated  by  placing  an  open 
crossing  in  plaintiff's  pasture,  and  this  is  not  a  suit  for  such  open  cross- 
ing or  failure  to  provide  same. 

The  court  erred  in  refusing  defendant's  first  special  charge.  The  evi- 
dence shows  that  the  only  damages  complained  of  resulted,  not  from 
the  failure  to  place  cattle-guards  at  the  points  of  entrance,  as  required 
by  the  statute,  but  from  plaintiff  having  to  drive  his  cattle  across  the 
right  of  way,  which  he  would  have  to  do  even  if  the  cattle-guards  were 
placed  there. 

The  court  erred  in  refusing  defendant's  second  special  charge.  The 
amount  plaintiff  would  have  to  pay  for  hired  help  in  driving  his  stock 
across  defendant's  right  of  way  constituted  no  element  of  damage  for 
which  plaintiff  can  recover  in  this  cause. 

The  court  erred  in  that  portion  of  its  charge  reading  as  follows :  "If, 
however,  any  part  of  the  damage  sustained  is  due  to  the  failure  to  place 
said  cattle-guards,  to  that  extent  the  plaintiff  should  recover,"  because 
said  charge  assumes  that  there  was  damage. 

The  court  erred  in  the  last  sentence  of  its  charge  to  the  jury  in  giv- 
ing the  measure  of  damage,  because  the  same  is  not  clear,  and  is  calcu- 
lated to  mislead  the  jury,  and  is  confusing  to  the  jury.  The  last  para- 
graph of  the  charge  of  the  court  is  as  follows:  "The  damages,  if  any, 
recoverable,  would  be  the  difference  between  the  reasonable  cost  of  labor 
in  driving  animals  to  and  from  plaintiff's  pasture  without  said  cattle- 
guards  and  with  said  cattle-guards." 

The  damages  complained  of  flowed  from  the  fact  that  defendant's 
right  of  way  had  cut  in  two  plaintiff's  pasture,  and  not  from  the  failure 
to  place  cattle-guards  as  required  by  statute. 

M,  E.  Ouinn,  for  appellee. — An  averment  of  ownership  of  property  is 
sufficient  which  alleges  that  "defendant's  railroad  passes  through,  over 
and  across  the  enclosed  premises  of  plaintiff,"  and  again,  "That  plain- 
tiff has  a  valuable  pasture  on  one  side  of  said  railroad  track,  and  a  farm 
and  residence,  where  he  resides,  on  the  other,"  and  an  objection  thereto, 
not  having  been  made  by  special  exception  or  otherwise,  in  the  coilrt  be- 
low, can  not  be  raised  in  this  court  by  a  general  demurrer.    Tillman  v. 
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Fletcher,  78  Texas,  673,  15  S.  W.  Bep.,  161;  Day  Land  &  C.  Co.  v. 
State,  68  Texas,  535,  4  S.  W.  Bep.,  868. 

A  petition  which  does  not  describe  the  premises,  damages  to  wl\ich 
recovery  is  asked,  sufficiently,  should  be  specially  excepted  to,  and  an  ob- 
jection to  same  can  not  be  raised  by  general  demurrer.  Thomas  v.  Chap- 
man, 62  Texas,  195. 

Defendant's  second  special  exception  being  too  general,  it  can  be  re- 
garded only  as  a  general  exception.  Weatherford  M.  W.  &  N.  W.  B.  Co. 
V.  Granger,  22  S.  W.  Bep.,  959 ;  Thomas  v.  Chapman,  62  Texas,  19S. 

The  damage  claimed  by  plaintiflF  is  by  reason  of  the  failure  and  re- 
fusal of  defendant  to  erect  and  maintain  proper  cattle-guards  and  stops, 
and  to  keep  the  same  in  repair,  as  required  by  law,  at  the  points  where 
said  defendant's  railroad  track  enters  the  enclosed  premises  of  plaintiff, 
and  the  failure  of  said  defendant  to  so  perform  the  said  duties,  as  re- 
quired by  law,  is  the  direct  and  proximate  result  of  said  damages.  Bev. 
Stats.,  arts.  4523-4527;  Clark  v.  Dyer,  81  Texas,  343,  16  S.  W.  Bep., 
1063;  Missouri,  K.  &  T.  By.  Co.  v.  Wetz,  97  Texas,  581,  80  S.  W.  Bep., 
988;  Missouri,  K.  &  T.  By.  Co.  v.  Wetz,  81  S.  W.  Bep.,  1276. 

The  statute  imposes  the  duty  of  providing  cattle-guards  whether  the 
right  of  way  is  fenced  or  not,  and  the  plaintiff  is  entitled  to  recover  all 
damages  occasioned  by  a  failure  to  so  provide  said  cattle-guards.  Bev. 
Stats.,  arts.  4523-4527;  Missouri,  K.  &  T.  By.  Co.  v.  Wetz,  80  S.  W. 
Bep.,  988. 

EIDSON,  Associate  Justice. — ^This  suit  was  instituted  against  the 
appellant  by  appellee  in  the  District  Court  of  Comal  County  for  the 
sum  of  $500,  alleged  damages,  for  failure  of  appellant  to  place  cattle- 
guards  at  the  points  where  appellant's  right  of  way  enters  appellee's  en- 
closure. 

Appellant  filed  general  and  special  exceptions  to  plaintiff's  petition, 
which  were  overruled  by  the  court;  also  a  general  denial  was  pleaded  by 
appellant.  The  cause  was  tried  before  a  jury,  which  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee  for  the  sum  of  $200. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  and  in  not  sustaining  appellant's  general  demurrer  to 
plaintiff's  original  petition.  Under  this  assignment  appellant  submits 
the  propositions  that  appellee's  petition  was  insufficient,  because  it  fails 
to  allege  that  appellee  is  the  owner  of  the  premises,  damage  to  which  he 
seeks  recovery  for,  and  because  it  does  not  describe  the  property,  damage 
to  which  recovery  is  sought.  Appellee's  petition  alleges  "that  the  de- 
fendant's said  line  of  railroad  passes  through  and  over  and  across  the 
enclosed  premises  of  plaintiff  at  a  point  about  two  miles  north  of  Landa's 
station,  in  said  Comal  County,  Texas;  and,  although  plaintiff  has  re- 
quested defendant  to  place  proper  cattle-guards  and  stops,  and"  to  keep 
the  same  in  repair,  as  required  by  law,  at  the  points  where  defendant's 
said  railroad  track  enters  the  said  enclosed  premises  of  plaintiff,  defend- 
ant has  failed  and  refused,  and  still  refuses,  to  erect  and  maintain  said 
cattle-guards,  etc."  And  further,  "that  he  has  a  valuable  pasture  on  one 
side  of  said  railroad  track,  and  a  farm  and  residence  where  he  resides  on 
the  other;  that  said  pasture  is  fenced  off  from  said  residence  by  fence 
and  railroad  tracks  erected  by  defendant,  and  plaintiff  can  not  use  or  get 
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any  benefit  or  revenue  from  said  pasture  unless  he  employs  two  addi- 
tional bands^  besides  himself >  to  dnve  his  stock  (including  cattle,  horses 
and  mules)  across  said  track  twice  each  day,  at  great  expense,  labor  and 
trouble,  all  on  account  of  the  negligent  failure  and  refusal  on  the  part  of 
defendant  to  erect  proper  cattle-guards  and  stops  at  the  point  of  enter- 
ing plaintiff's  said  enclosed  premises  as  aforesaid.  Plaintiff  further 
states  that,  unless  he  employs  two  or  three  additional  hands,  the  cattle 
will  pass  to  the  right  or  left  of  said  right  of  way,  and  off  outside  of 
plaintiff's  premises,  to  his  great  damage,  etc."  We  think  these  allega- 
tions suflSciently  allege  ownership  in  appellee  of  the  premises  involved, 
and  sufficiently  describe  same,  especially  as  against  a  general  demurrer. 

Appellant's  second  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  what  it  denominates  its  special  exception  num- 
ber 2  to  appellee's  original  petition,  which  exception  is  as  follows: 
'This  defendant  further  excepts  to  the  allegations  ot  said  petition,  and 
says  that  the  same  are  vague,  indefinite  and  uncertain,  and  are  not  suffi- 
ciently specific  to  put  defendant  upon  notice  of  plaintiff^s  cause  of  .action 
and  how  to  answer  same,  and  of  this  defendant  prays  judgment  of  the 
court."  This  is  only  a  general  demurrer  or  exception,  and  the  action 
of  the  court  in  overruling  the  same  was  not  error,  for  the  reasons  stated 
in  disposing  of  appellant's  first  assignment  of  error. 

Appellant,  by  its  third  assignment  of  error,  contends  that  the  court 
below  erred  in  overruling  its  third  special  exception  to  appellee's  orig- 
inal petition.  Said  exception  is  as  follows:  "This  defendant  further 
excepts  to  the  allegations  of  said  petition,  insofar  as  the  same  seeks  to  re- 
cover of  defendant  damages  for  having  fenced  off  defendant's  right  of 
way,  and  depriving  plaintiff  of  the  benefit  of  his  pasture  or  revenue 
therefrom,  unless  he  employs  two  or  more  hands  to  drive  his  stock  across 
defendant's  track  twice  each  day,  at  great  expense  and  trouble,  because 
(a)  said  damages,  if  any,  are  not  the  proximate  result  of  failing  to  place 
cattle-guards  at  the  points  where  defendant's  right  of  way  enters  plain- 
tiff's enclosure;  (b)  because  said  allegations  do  not  show  that  such  dam- 
ages resulted  proximately  from  such  failure;  (c)  because  defendant  has 
a  legal  right  to  fence  off  its  right  of  way  and  place  gates,  and  said  peti- 
tion does  not  show  that  said  damages  would  not  result  to  plaintiff,  if  de- 
fendant had  complied  with  the  law  and  placed  said  cattle-guards  or 
stops;  (d)  because  the  damages  complained  of  can  only  be  obviated  by 
placing  an  open  crossing  in  plaintiff's  pasture,  and  this  is  not  a  suit  for 
such  open  crossing,  or  failure  to  provide  same." 

Article  4523,  Revised  Statutes,  provides  as  follows:  "That  each  and 
every  railroad  company,  whose  railway  passes  through  a  field  or  enclosure, 
is  hereby  required  to  place  good  and  sufficient  cattle-guards  or  stops  at  the 
point  of  entering  such  field  or  enclosure,  and  keep  them  in  good  repair." 
Article  4527,  Id.,  reads  as  follows :  "Should  any  such  company  neglect 
to  construct  the  proper  cattle-guards  and  stops,  and  keep  the  same  in  re- 
pair, as  required  by  law,  such  company  shall  be  liable  to  the  party  'vcl- 
jured  by  such  neglect  for  all  damages  that  may  result  from  such  neg- 
lect, to  be  recovered  by  suit  in  any  court  having  jurisdiction."  Appellee's 
petition  alleges  appellant's  duty  to  provide  the  cattle-guards  and  stops, 
as  required  by  law,  and  its  failure  to  so  provide  same,  and  alleges  the 
damages  sustained  by  him  resulting  from  such  failure,  and,  in  our  opin- 
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ion,  this  is  sufficient.  (Clark  v.  .Dyer,  81  Texas,  343,  16  S.  W.  Rep., 
1063;  Missouri,  K.  &  T.  Ry.  Co.  v.  Wetz,  97  Texas,  581,  80  S.  W.  Rep., 
988;  Id.,  81  S.  W.  Rep.,  1276.)  The  statute  imposes  the  duty  upon  the 
railway  company  to  provide  cattle-guards  or  stops  whether  its  right  of 
way  is  fenced  or  not,  and  the  appellee  would  be  entitled  to  recover  dam- 
ages occasioned  by  such  failure  to  so  provide  cattle-guards,  although  ap- 
pellant's right  of  way  was  fenced.  (Missouri,  K.  &  T.  Ry.  Co.  v.  Wetz, 
97  Texas,  581,  80  S.  W.  Rep.,  988.) 

There  was  no  error  in  the  refusal  of  the  court  below  to  give  to  the 
jury  appellant's  first  special  charge,  because  the  evidence,  as  shown  by  the 
record,  was  sufficient  to  support  the  verdict  of  the  jury. 

By  its  fifth  assignment  of  error  appellant  complains  of  the  refusal  of 
the  court  below  to  give  its  second  special  charge,  which  it  as  follows: 
'*The  jury  are  instructed  that  if,  under  the  evidence  and  charge  of  the 
court,  jou  find  for  plaintiff  in  any  sum,  then,  in  estimating  such  sum, 
if  any,  you  are  not  authorized  to  take  into  consideration  the  amount,  if 
any,  which  plaintiff  would  have  had  to  pay  for  hiring  help  in  driving  his 
stock  across  defendant's  right  of  way,  had  he  seen  fit  or  been  compelled 
to  hire  such  help." 

The  testimony  as  to  the  expense  incurred  on  account  of  the  hire  of 
additional  help  by  appellee,  for  the  purpose  of  driving  his  stock  across 
appellant's  right  of  way,  was  competent  and  material  to  be  considered  by 
the  jury  in  estimating  the  amount  of  damages,  if  any,  to  which  appellee 
was  entitled. 

Appellant's  sixth  and  seventh  assignments  of  error  complain  of  the 
charge  of  the  court  in  reference  to  the  damage  to  which  appellee  would 
be  entitled  and  in  reference  to  the  measure  of  such  damage.  In  our 
opinion  the  charge  of  the  court,  when  construed  in  its  entirety,  is  not 
subject  to  the  criticisms  of  appellant,  and  is  a  correct  enunciation  of  the 
law  applicable  to  the  case,  in  view  of  the  pleadings  and  the  evidence. 

Appellant's  eighth  and  ninth  assignments  of  error  complain  of  the  ac- 
tion of  the  court  in  permitting  the  appellee  to  testify  that  it  would  re- 
quire two  or  more  hands  to  drive  his  cattle,  morning  and  evening,  across 
appellant's  right  of  way,  without  the  cattle-guards  at  the  points  where 
same  enters  his  pasture,  than  it  would  require  if  said  cattle-guards  had 
been  placed  at  said  points,  and  that  said  additional  trouble  is  worth  $10 
per  month,  and,  if  he  had  to  hire  hands,  he  guessed  it  would  take  $20  to 
hire  two  men  to  take  the  cattle  down  in  the  evening  and  out  in  the 
morning  for  a  month ;  and  that  the  pasture  mentioned  in  his  petition  was 
worth  at  least  $10  or  $12  per  month ;  appellant's  contention  being  that 
this  testimony  was  incompetent,  immateria  and  irrelevant.  We  do  not 
agree  with  this  contention  of  appellant.  In  our  opinion,  the  testimony 
was  admissible  and  material,  as  tending  to  show  that  appellee  was  dam- 
aged by  the  failure  of  appellant  to  construct  and  maintain  proper  cattle- 
guards  or  stops,  as  required  by  law,  at  the  points  where  its  road  entered 
appellee's  enclosure,  and  the  amount  of  such  damage. 

There  being  no  reversible  error  pointed  out  in  the  record^  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 


568  Texas  Civil  Appeals  Reports,  Vol.  38.  [March, 

Houston  &  Texas  Central  Bailroad  Company  v.  W.  J.  Copley. 

Decided  March  29,   1905. 

1. — ^Passenffer— Carrier — ^Boarding  Train — Neffligenoe. 

Evidence  considered  and  held  to  support  a  recovery  of  damages  for  injury 
to  a  passenger  by  moving  train  while  he  was  boarding  it. 

8. — Same— Degree  of  Care— Charge. 

Charge  requiring  of  the  conductor  the  care  which  would  be  exercised  by 
"very  careful  prudent  persons"  in  affording  a  passenger  opportunity  to  boaid 
train  safely  held  a  proper  statement  of  the  law  and  not  unduly  emphasized  by 
repetition,  nor  contradictory  or  confusing. 

S. — Charge — ^Asanming  Fact. 

The  submission  to  the  jury  of  the  question  whether  the  train  was  stopped 
long  enough  for  the  passenger  "in  his  physical  condition,  as  known  to  the 
conductor"  to  board  same  with  reasonable  care,  does  not  assume  that  his  condi- 
tion was  so  known. 

Appeal  from  the  District  Court  of  Navarro  County.    Tried  below  be- 
fore Hon.  L.  B.  Cobb. 

% 
Baier,  Botts,  Parker  &  Garwood,  Frost  dk  Neblett  and  Lewis  T.  Car- 
penter, for  appellant. — The  court  erred  in  failing  of  its  own  motion  to 
set  aside  the  verdict  of  the  jury,  because  the  same  is  contrary  to  the  evi- 
dence, in  that  the  preponderance  of  the  evidence  shows  that  W.  J.  Cop- 
ley did  not  fall  and  injure  himself  while  getting  on  the  train;  and  be- 
cause the  verdict  is  not  supported  by  the  evidence  in  that  there  is  no 
evidence  which  shows  that  he  received  the  injury  complained  of  which 
incapacitated  him  from  labor,  it  having  been  proved  by  the  evidence 
that  he  was  incapacitated  on  account  of  disease,  and  that  medical  and 
drug  bills  were  incurred  in  the  treatment  of  the  disease,  and  that  the 
disease  was  the  cause  of  the  pain  of  which  he  complained ;  and  because 
the  verdict  is  excessive  in  amount,  since  the  evidence  shows  that  his  dis- 
ability to  earn  money  was  the  result  of  his  disease,  as  was  the  physical 
and  mental  pain  suffered  by  him  and  the  expenditure  for  medicine  and 
medical  treatment. 

It  was  error  for  the  court  to  define  the  character  of  the  duty  required 
of  the  defendant,  as  was  done  by  the  charges,  because  they  are  each  a 
repetition  of  the  other,  and  because  of  the  undue  prominence  given  to 
the  character  of  the  duty  required  of  the  defendant,  and  are  of  such  a 
nature  that  the  jury  would  be  misled  thereby,  and  have  a  tendency  to 
direct  the  minds  of  the  jury  to  this  particular  part  of  the  charge,  and 
gives  the  same  undue  prominence,  for  which  error  this  case  should  be 
reversed.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Harriett,  80  Texas,  73;  Heldt  v. 
Webster,  60  Texas,  207;  Medlin  v.  Wilkins,  60  Texas,  409;  Prisby  v. 
Withers,  61  Texas,  134;  Traylor  v.  Townsend,  61  Texas,  144;  Lee  v. 
Yandell,  69  Texas,  34;  Eatto  v.  Bluestein,  84  Texas,  59;  Miller  v.  SuUi- 
van,  14  Texas  Civ.  App.,  131,  33  S.  W.  Rep.,  695;  Soye  v.  McCallister, 
18  Texas,  97;  Powell  v.  Messer,  18  Texas,  405 ;  Gray  v.  Burke,  19  Texas, 
232;  Hays  v.  Havs,  66  Texas,  609;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hudson, 
77  Texas,  497;  Oliver  v.  Chapman,  15  Texas,  409;  Port  v.  Bamett,  23 
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Texas,  460 ;  Vaughan  v.  Waruell,  28  Texas,  120 ;  Floyd  v.  Rice,  28  Texas, 
344 ;  Texas  &  P.  Ry.  Co.  v.  Overheiser,  76  Texas,  439 ;  Joske  v.  Irvine, 
91  Texas,  576;  Texas  Loan  Agency  v.  Fleming,  92  Texas,  458;  St. 
Louis  S.  W.  Ry.  Co.  v.  Shiflet,  94  Texas,  131. 

It  was  error  of  the  court  to  give  the  third  and  fourth  paragraph  of  his 
charge  complained  of,  because  they  are  inconsistent  and  contradictory, 
and  furnish  the  jury  no  guide  by  which  the  weight  of  the  testimony  may 
be  determined,  by  means  of  which  a  proper  verdict  could  be  reached. 
Paragraph  3  requires  the  care  of  very  careful,  prudent  persons,  to  stop 
the  train  long  enough,  etc.  Paragraph  4  requires  "the  care  commonly 
used  by  very  careful  and  prudent  persons  in  similar  circumstances.'' 
Paragraph  6,  in  defining  the  care  required  of  the  defendant,  requires  the 
care  commonly  used  by  very  careful  and  prudent  persons  in  like  circum- 
stances, and  that  such  lack  was  the  proximate  cause  of  his  injury.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  73  Texas,  284;  Belt  v.  Raguet, 
27  Texas,  481. 

The  charge  of  the  court  referred  to  was  erroneous,  and  constitutes 
reversible  error,  because  it  is  on  the  weight  of  the  evidence  in  this:  it 
takes  from  the  jury  the  issue,  which  is  necessary  to  a  proper  verdict  in 
this  case,  as  to  whether  or  not  the  conductor  knew  of  the  physical  condi- 
tion of  W.  J.  Copley  at  the  time  he  endeavored  to  mount  the  train.  This 
issue  was  made  by  the  pleading  and  evidence  thereon,  and  was  introduced 
both  by  the  plaintiff  and  the  defendant.  Galveston,  H.  &  S.  A.  Rv.  Co. 
V.  Davidson,  61  Texas,  205 ;  Sturdivant  v.  Fort  Worth  &  D.  C.  Ry.  Co., 
27  S.  W.  Rep.,  171 ;  Hoeflin  v.  Dobbin,  91  Texas,  214,  42  S.  W.  Rep., 
541;  Smithwick  v.  Andrews,  24  Texas,  488;  Western  TJ.  Tel.  Co.  v. 
Andrews,  78  Texas,  305. 

CalKcut  &  Call,  H,  B,  Daviss  and  H,  Burleson,  for  appellees. — It  was 
a  controverted  issue  as  to  whether  W.  J.  Copley  fell,  and  was  thereby  in- 
jured, in  boarding  appellant's  train,  and  the  jury  settled  that  issue  by 
their  verdict,  and  there  is  ample  evidence  to  support  the  verdict. 

The  verdict  is  not  excessive,  it  being  for  only  $800;  while  the  de- 
ceased, W.  J.  Copley,  had  what  the  physicians  term  latent  consumption, 
and  had  it  at  the  time  of  the  injury,  yet  the  injuries  he  received  at  the 
hands  of  the  appellant,  and  from  the  extreme  carelessness  of  its  em- 
ployes, aggravated  his  disease,  causing  him  great  pain  and  suffering 
both  in  mind  and  body. 

We  submit  that  the  charge  of  the  court  defining  the  character  of  the 
duty  required  by  the  appellant  is  correct,  and  that  no  undue  prominence 
is  given  to  that  character  of  duty,  and  the  jury  were  not,  and  could  not 
have  been,  misled  thereby. 

The  third,  fourth  and  sixth  paragraphs  of  the  court's  charge  are  cor- 
rect statements  of  the  law  governing  the  facts  of  this  case,  and  said  para- 
graphs are  entirely  consistent,  and  furnish  a  correct  rule  by  which  the 
jur}'  should  be  guided. 

The  charge  of  the  court  complained  of  is  not  upon  the  weight  of  the 
testimony,  and  in  no  sense  tells  the  jury  that  the  feeble  condition  of  Mr. 
Copley  was  known  to  the  conductor,  but  leaves  that  issue  to  be  found  by 
the  jury.  Texas  &  P.  Ry.  Co.  v.  Lee,  21  Texas  Civ.  App.,  175,  51  S.  W. 
Rep.,  351 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Powers,  4  Texas  Civ.  App.,  230, 
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23  S.  W.  Kep.,  325;  Central  T.  &  N.  W.  Ry.  Co.  v.  HoUoway,  54  S.  W. 
Rep.,  419 ;  St.  Louis  S.  W.  R.  R.  Co.  v.  Campbell,  30  Texas  Civ.  App., 
35;  69  S.  W.  Rep.,  451;  Levy  v.  Campbell,  19  S.  W.  Rep.,  438;  Atchi- 
son, T.  &  S.  F.  R.  R.  Co.  V.  Frier,  22  S.  W.  Rep.,  6;  Fort  Worth  &  D. 
C.  R.  R.  Co.  V.  Kennedy,  12  Texas  Civ.  App.,  656,  35  S.  W.  Rep.,  335. 

EIDSON,  Associate  Justice. — The  statement  of  the  case  contained 
in  appellant's  brief  is  concurred  in  by  appellee,  and  is  as  follows: 

"This  suit  was  filed  on  January  30,  1903,  by  W.  J.  Copley,  and  was 
finally  tried  on  the  third  amended  petition  of  plaintiffs,  which  was  filed 
on  the  24th  day  of  December,  1903.  The  petition  upon  which  plaintiffs 
went  to  trial  was  filed  by  the  heirs  of  W.  J.  Copley,  consisting  of  Mrs. 
Anna  Copley  and  the  minor  children  of  herself  and  W.  J.  Copley,  de- 
ceased. 

"The  allegations  of  plaintiff^s  petition  were,  in  substance,  that  W.  J. 
Copley  was  the  husband  of  Mrs.  Anna  Copley  and  the  father  of  said 
minor  children.  That  on  or  about  the  28th  day  of  October,  1902,  in  order 
to  benefit  his  health,  which  was  then  in  a  serious  condition,  W.  J.  jCop- 
ley  went  to  Currie,  a  flag  station  on  line  of  appellant's  road,  in  order 
to  board  the  northbound  passenger  train  to  go  to  Arkansas.  That  when 
said  train  arrived  it  was  flagged,  and  that,  in  order  to  board  the  same, 
the  said  Copley  was  compelled  to  go  to  the  rear  end  of  the  train,  owing 
to  the  fact  that  the  front  end  of  the  coach  had  crossed  over  a  cattle- 
guard,  and  left  the  rear  end  the  most  accessible  place  for  passengers  to 
get  on  the  train.  Currie  at  that  time  had  no  platform,  and  persons 
who  desired  to  board  the  trains  of  appellant  would  do  so  from  the 
ground,  with  such  assistance  as  the  trainmen  and  others  could  afford 
them,  when  assistance  was  required. 

"Plaintiff  alleges  that  the  conductor  of  the  said  northbound  passen- 
ger train,  and  other  duly  authorized  agents  and  employes  of  defendant, 
were  duly  notified  and  had  full  knowledge  that  said  Copley  desired  to 
board  said  passenger  train.  That  said  Copley  was  instructed  by  the 
conductor  and  the  other  agents  and  employes  of  said  defendant  com- 
pany, to  get  on  said  passenger  train  at  the  rear  end  of  the  rear  coach 
thereof.  That  the  said  Copley  was  sick,  and  in  a  very  feeble  condition 
physically,  all  of  which  was  known  to  the  conductor  of  said  train  and 
the  agents  and  employes  of  said  train,  and  the  said  conductor  and  the 
agents  and  employes  of  the  defendant  at  the  time  ordered  that  said 
W.  J.  Copley  be  placed  and  get  in  upon  the  platform  on  the  rear  end  of 
the  rear  coach,  as  aforesaid.  That  when  said  passenger  train  had 
stopped,  and  was  standing  still  at  said  station,  and  when  said  W.  J. 
Copley  was  being  aided  by  other  persons  to  board  said  train,  and  the 
step  to  the  same  was  very  high  from  the  ground  at  this  point,  so  that 
plaintiff  could  not  get  aboard  said  car  without  assistance,  which  assist- 
ance was  not  given  by  defendant's  agents  in  charge  of  the  train,  and  the 
plaintiff  was  injured  in  attempting  to  board  the  train. 

"That  said  defendant  possessed  a  regular  place  to  board  said  train, 
and  the  train  did  not  stop  suflBcient  length  of  time  to  allow  plaintiff  to 
safely  board  said  train;  that  when  he  had  gotten  upon  the  bottom  step 
of  said  coach  and  was  proceeding  with  all  due  care  and  caution  to  get 
upon  the  platform  of  said  coach,  said  train  agents,  servants  and  em- 
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ployes  in  control  of  defendant's  train,  with  full  knowledge  of  the  fact 
that  Copley  was  then  and  there  boarding  the  train,  as  he  had  been  in- 
structed to  do,  and  knowing  his  physical  condition  at  the  time,  without 
any  notice  to  said  W.  J.  Copley,  caused  said  train  to  be  started  and  sud- 
denly jerked  forward  without  giving  the  said  Copley  a  reasonable  length 
of  time  to  get  on  said  train  safely,  as  should  have  been  done;  that  said 
train  and  passenger  coach  was  jerked  forward  and  backwards  suddenly 
and  carelessly,  and  without  warning  to  said  W.  J.  Copley,  and  he  was 
injured,  both  by  the  jerking  forward  of  the  car  and  stopping  of  the 
car. 

"Plaintiffs  allege  substantially  that  by  reason  of  this  fact  the  said 
Copley  was  injured  in  his  entire  left  side,  shoulders,  breast  and  arms, 
and  that  it  was  negligence  of  the  defendant.  That  his  injuries  pro- 
duced great  mental  and  physical  pain,  which  he  continued  to  suffer 
from  then  until  the  time  of  his  death.  That  the  death  of  the  said  W. 
J.  Copley  occurred  in  Navarro  County  on  August  30,  1903,  from  con- 
sumption. 

"Plaintiffs  allege  in  the  alternative,  with  reference  to  the  death  of 
said  W.  J.  Copley,  that  his  death  was  caused  by  the  injuries  which  he 
received  in  boarding  the  train  of  appellant  at  the  time  alleged.  The 
trial  court  required  plaintiffs  to  elect  between  the  counts  in  their  peti- 
tion upon  which  they  would  seek  to  recover,  and  the  case  was  tried  on 
the  petition  alleging  that  Copley's  death  was  caused  by  consumption. 

^^efendant,  in  its  answer,  pleaded  the  general  issue,  general  and  spe- 
cial exceptions,  and  that  W.  J.  Copley,  if  injured,  as  alleged,  was 
guilty  of  contributory  negligence,  in  that  he  undertook  to  board  the 
train  in  his  physical  condition,  and  that,  by  reason  of  his  negligence, 
his  injury  occurred.  And  further,  that  he  negligently  and  carelessly 
got  upon  the  train  at  an  improper  time,  and  that  he  failed  to  make 
his  condition  known  to  the  trainmen  or  to  ask  them  for  any  assistance, 
and  that,  while  in  this  condition,  being  weak  and  feeble,  he  was 
burdened  with  a  large  valise  or  grip,  which  hindered  and  impeded  his 
efforts  and  progress  in  getting  upon  the  train. 

"The  trial  was  had  on  the  27th  of  May,  1904,  and  a  verdict  was  re- 
turned in  favor  of  the  plaintiffs  in  the  sum  of  $800.'* 

In  our  opinion,  there  is  sufficient  testimony  in  the  record  to  support 
the  verdict  of  the  jury,  and  we  therefore  overrule  appellant's  first  as- 
signment of  error. 

Appellant's  second  assignment  of  error  is  as  follows: 

"The  court  erred  in  the  third  paragraph  of  its  general  charge  to  the 
jury,  which  is  to  the  effect  that  it  was  the  duty  of  the  conductor  of  the 
train  to  use  the  care  of  very  careful,  prudent  persons,  to  have  stopped 
the  train  long  enough  for  W.  J.  Copley  to  get  on  the  train,  provided 
Copley  himself  was  reasonably  diligent  and  careful  in  going  aboard  the 
train. 

"The  court  erred  in  the  fourth  paragraph  of  the  general  charge  to  the 
jury,  which  is  to  the  effect  that  it  was  the  duty  of  the  conductor  to  ex- 
ercise the  degree  of  care  commonly  used  by  very  careful  and  prudent 
persons,  in  similar  circumstances,  to  afford  said  Copley  an  opportunity 
to  safely  mount  the  car,  provided  he  himself  was  reasonably  diligent  in 
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using  ordinary  care  in  going  upon  the  train;  for  that  the  same  is  a 
repetition  of  the  third  paragraph,  and  places  undue  emphasis  upon  the 
duty  of  the  conductor  as  stated  in  the  charge. 

"The  court  erred  in  the  sixth  paragraph  of  its  general  charge  to  the 
jury,  which  is  to  the  effect  that,  if  the  jury  believed  from  the  evidence 
that  the  train  was  not  stopped  long  enough  for  Copley,  in  his  physical 
condition,  as  known  to  the  conductor,  to  mount  the  train  in  the  use  of 
reasonable  diligence  and  ordinary  care,  and  that  while  Copley  was  going 
up  the  steps  the  train  was  suddenly  moved,  and  that  by  such  motion  of 
the  train  he  was  thrown  against  the  platform  railing  and  thereby  re- 
ceived bodily  injury;  that  in  so  moving  the  train  the  conductor  was 
lacking  in  the  care  commonly  used  by  very  careful  and  prudent  persons 
in  like  circumstances,  and  that  such  act  was  the  proximate  cause  of  his 
injury,  without  the  want  of  ordinary  care  on  his  part,  and  that  such  in- 
jury was  not  the  cause  of  his  death,  the  jury  was  instructed  to  find  for 
the  plaintiffs.'' 

By  its  first  proposition  under  this  assignment  appellant  contends 
that,  in  the  paragraphs  of  the  court's  charge  quoted  above,  there  is  such 
a  repetition  of  the  definition  of  the  character  of  duty  required  of  the 
defendant  as  to  give  undue  prominence  to  the  character  of  duty  re- 
quired of  the  defendant  under  the  circumstances  of  this  case,  and  there- 
by mislead  the  jury.  We  do  not  think  these  paragraphs  of  the  charge 
of  the  court  are  subject  to  the  criticism  of  the  appellant.  They,  in  our 
opinion,  properly  defined  the  duty  of  the  conductor,  in  view  of  the 
pleadings  and  evidence,  and  correctly  applied  the  law  to  the  particular 
facts  adduced  in  evidence,  and  do  not  improperly  or  unnecessarily  repeat 
the  definition  of  the  character  of  duty  required  of  the  conductor,  nor 
give  undue  prominence  to  the  character  of  duty  required  of  the  con- 
ductor. 

These  paragraphs  of  the  court's  charge  are  not  inconsistent  with  each 
other,  as  contended  by  appellant  in  its  second  proposition  under  this 
assignment,  but  are  entirely  consistent  with  each  other,  and  constitute  a 
correct  enunciation  of  the  law  as  applicable  to  the  facts  proven  in  the 
case,  and  to  which  they  were  intended  to  apply. 

Appellant's  third  proposition  under  this  assignment  contends  that 
the  language,  "in  his  physical  condition  as  known  to  the  conductor," 
contained  in  the  sixth  paragraph  of  the  court's  charge  quoted  above,  is 
on  the  weight  of  the  evidence,  in  that  it  takes  away  from  the  jury  the 
issue  as  to  whether  or  not  the  conductor  knew  of  the  physical  condition 
of  W.  J.  Copley  at  the  time  he  endeavored  to  mount  the  train.  We  do 
not  agree  with  this  contention  of  appellant.  While  the  language  quoted 
is,  perhaps,  a  little  inapt,  the  meaning  and  intention  of  the  court  to 
submit  to  the  determination  of  the  jury  the  issue  as  to  whether  or  not 
the  conductor  knew  of  the  physical  condition  of  the  said  Copley  at  the 
time  he  endeavored  to  mount  the  train,  is  clear,  when  the  preceding 
part  of  the  charge  is  read  in  connection  with  the  language  quoted. 

We  find  that  there  is  sufficient  evidence  in  the  record  to  support  the 
finding  of  the  jury  that  appellant  was  negligent,  as  alleged  in  appellee's 
petition,  and  also  to  support  the  finding  of  the  jury  that  W.  J.  Copley 
was  injured  as  alleged  in  his  petition,  and  also  to  support  their  finding 
that  the  said  Copley  was  not  guilty  of  contributory  negligence,  as  al- 
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leged  in  appellant's  answer.  And  we  also  find  that  the  verdict  of  the 
jury  as  to  the  amount  is  supported  by  the  evidence,  and  is  not  exces- 
sive. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judgment 
of  the  court  below  is  affinned. 


Writ  of  error  refused. 


Affirmed. 


Oriental  Hotel  Association  v.  E.  M.  Faust. 

Decided  March  29,   1905. 

Hotel — ^Baggage — Loss  While  Onest — ^Presnmption. 

A  traveler  having  checked  his  baggage  with  the  proper  custodian  at  a 
hotel,  in  advance  of  his  becoming  a  guest  there,  registered  as  such  guest  on  the 
following  day,  and  discovered,  on  presenting  his  check  at  departure,  that  the 
baggage  was  lost.  Held  that  these  facts  furnished  evidence  to  support  a  finding 
that  the  baggage  was  in  charge  of  the  hotel  when  he  registered  and  was  lost 
while  he  was  its  guest. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below  before 
Hon.  Ed.  S.  Lauderdale. 

Sumner  &  Nelms,  for  appellant. — The  verdict  of  the  jury  is  contrary 
to  the  law  and  the  evidence,  and  is  not  supported  by  the  evidence  in  this : 
(a)  The  evidence  of  both  plaintiff  and  defendant  shows  that  plaintiff 
was  not  a  guest  at  defendant's  hotel  at  the  time  of  the  loss  of  his  goods, 
and  (b)  it  is  not  shown  by  the  evidence  that  the  clerk,  or  other  person 
who  received  the  grip  of  defendant,  had  any  authority  to  accept  or  re- 
ceive said  grip  at  the  time  it  was  received,  and  (c)  the  evidence  shows 
that  plaintiff  became  a  guest  of  defendant  after  the  loss  of  said  grip,  and 
was  not  a  guest  at  the  time  it  was  lost.  Arcade  Hotel  Co.  v.  Wiatt,  4 
N.  E.  Rep.,  398;  McDaniels  v.  Robinson,  62  Am.  Dec,  574;  Miller  v. 
Peeples,  45  Am.  Rep.,  423;  O'Brien  v.  Vaill,  1  Am.  St.  Rep.,  220;  16 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  520,  530. 

Read  &  Lawrance,  for  appellee. — The  evidence  of  plaintiff  (Tr.  p.  8) 
shows  that  he  left  his  grip  and  contents  with  the  Oriental  Hotel  Asso- 
ciation under  the  direction  of  the  clerk  of  said  hotel,  with  the  express 
agreement  and  understanding  that  he  would  return  the  next  day,  and 
such  an  agreement  made  the  appellant  liable  for  the  safekeeping  and 
restitution  of  appellee's  grip.  An  innkeeper  is  bound  for  the  safe- 
keeping of  the  baggage  of  its  guest  for  a  reasonable  length  of  time  be- 
fore said  guest  actually  registers  at  said  inn,  or  after  he  actually  leaves 
said  inn,  if  said  goods  are  left  at  said  inn  with  the  consent  and  agree- 
ment of  the  authorized  clerk  of  said  inn.  Adams  v.  Clem,  5  Am.  Rep., 
525 ;  Glenn  v.  Jackson,  12  L.  R.  A.,  382 ;  Coskery  v.  Nagle,  6  L.  R.  A., 
483;  Eden  v.  Drey,  75  111.  App.,  102. 

The  clerk  is  the  executive  officer  of  the  hotel,  and  was  acting  within 
the  apparent  scope  of  his  authority  when  he  directed  appellee  to  leave 
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his  grip  with  said  hotels  and  said  appellee  can  not  be  held  responsible 
for  any  secret  limitations  on  the  clerk's  authority.  Coskery  v.  Nagle, 
6  L.  R  A.,  483;  Collins  &  Douglas  v.  Cooper,  65  Texas,  460;  Eastern 
Mfg.  Co.  V.  Brenk,  32  Texas  Civ.  App.,  97. 

There  is  a  conflict  in  the  evidence  as  tq  whether  or  not  appellee  regis- 
tered at  the  Oriental  Hotel  prior  or  subsequent  to  the  time  it  was  dis- 
covered that  his  grip  had  been  lost,  and  we  submit  that,  where  the 
property  of  a  guest  of  an  inn  is  lost,  the  presumption  is  that  the  inn- 
keeper is  liable,  and  the  burden  of  proof  is  on  the  innkeeper  to  show 
that  he  is  not  liable. 

The  clerk  of  a  hotel  is  the  chief  executive  ofiScer,  and  has  general 
direction  of  the  affairs  and  business  of  the  hotel.  He  is  the  person  to 
whom  the  guests  look  for  direction  and  instruction.  He  apparently 
has  full  control  and  management  of  the  business  of  the  hotel  relating 
to  accommodation  of  the  traveling  public  and  the  safekeeping  of  their 
baggage.  Coskery  v.  Nagle,  6  L.  E.  A.,  483;  Howth  v.  Franklin,  20 
Texas,  802 ;  McDaniels  v.  Robinson,  62  Am.  Dec.,  sees.  683,  584 ;  Murray 
V.  Clarke,  2  Daly  (N.  Y.),  102,  103. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  against  the 
Hotel  Association  to  recover  the  value  of  a  valise  and  its  contents, 
which  it  is  claimed  he  deposited  with  the  hotel,  as  baggage,  at  a  time 
when  he  was  a  guest.  A  verdict  and  judgment  resulted  in  appellee's 
favor  for  $102. 

There  is  some  conflict  in  the  evidence  bearing  on  some  of  the  material 
points  in  the  case,  but  we  must  view  the  evidence  from  the  standpoint 
of  appellee,  as  the  verdict  of  the  jury  has  settled  the  fact  that  it  is  en- 
titled to  belief. 

The  appellee  visited  Dallas  on  the  22d  of  December,  1902,  and  on  the 
evening  of  that  day  went  to  the  hotel  and  told  the  clerk  that  he  wanted 
to  check  what  he  terms  his  "grip,"  and  that  he  was  going  to  Fort  Worth, 
and  would  return  the  next  day.  The  clerk  said,  "All  right,"  and  di- 
rected him  to  take  his  grip  to  the  baggage  room.  He  took  the  grip 
there,  as  directed  by  the  clerk,  and  had  it  checked,  and  received  a  check 
therefor.  At  that  time  he  did  not  register,  and  he  went  to  Fort  Worth 
that  night  and  returned  to  Dallas  the  next  morning  and  registered  at 
the  hotel,  and  thereafter  ate  lunch  there,  and  in  the  evening,  about 
three  o'clock,  presented  his  check,  and  requested  that  his  baggage  be 
delivered  to  him,  as  he  was  ready  to  depart  for  his  home.  He  testifies 
that  at  that  time  it  was  discovered  that  his  baggage  was  missing,  and  was 
lost,  and  he  has  never  received  his  baggage,  and  has  not  been  paid  its 
value. 

His  evidence  shows  that  he  registered  at  the  hotel  about  twelve  o'clock 
during  the  day  of  the  23d,  and  at  that  time  became  a  guest. 

It  is  contended  by  the  appellant  that  he  was  not  a  guest  when  he  de- 
posited and  left  his  baggage  at  the  hotel  on  the  22d.  The  court  sub- 
mitted the  issue  to  the  jury  as  to  whether  he  was  a  guest  at  the  time 
that  his  baggage  was  lost.  It  is  clear  from  the  evidence  that  he  be- 
came a  guest  on  the  23d  of  December;  and,  viewing  the  evidence  from 
his  standpoint,  it  tends  to  show  that,  when  he  actually  became  a  guest 
of  the  hotel,  his  baggage  was  still  in  the  custody  of  the  party  who  was 
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authorized  and  required  to  receive  and  retain  in  custody  the  baggage  of 
guests  when  properly  checked. 

If  we  concede  that  the  appellant  is  correct  in  its  conclusion  that  the 
appellee  did  not  become  a  guest  when  he  deposited  his  baggage  at  the 
hotel  on  the  evening  of  the  22d,  still,  the  verdict  and  judgment  of  the 
court  below  can  be  justified  upon  the  ground  that  his  baggage  was  in 
the  custody  of  the  hotel  when  he  actually  became  a  guest ;  that  is,  in  cus- 
tody of  that  servant  of  the  hotel  who  was  charged  with  the  duty  of  re- 
ceiving and  keeping  safely  the  baggage  of  guests.  In  the  original  de- 
posit of  the  baggage,  it  was  confided  to  the  custody  of  the  person  who 
was  charged  with  the  duty  of  receiving  it,  provided  the  appellee  was 
actually  a  guest.  And  the  evidence  shows  that  the  party  who  received 
that  baggage  still  continued,  at  the  time  that  the  appellee  made  his  de- 
mand for  it,  in  the  capacity  of  custodian  of  the  baggage  of  guests. 
Proof  of  the  fact  that  he  had  actually  received  the  baggage  would  be 
some  evidence  of  the  fact  that  he  still  retained  its  possession  when  the 
appellee  registered  and  actually  became  a  guest.  And  if  it  be  true  that 
he  then  had  possession,  from  that  time  on,  so  long  as  the  appellee  con- 
tinued as  a  guest,  he  would  hold  possession  as  the  servant  and  represen- 
tative of  the  hotel  company.  And  if  circumstances  existed  that  would 
relieve  it  from  liability,  the  burden  would  be  upon  the  appellant  to  es- 
tablish that  fact,  and  it  was  not  done  in  this  case. 

We  find  no  reversible  error  presented  by  any  of  the  assignments. 
Therefore,  the  judgment  of  the  trial' court  is  affirmed. 

Aflirmed, 


Union  Carpet  Lining  Company  v.  Geo.  P.  Miller  &  Company. 

Decided  March  29,   1905. 

1. — ^Failure  of  Consideration — Shipment. 

On  the  issue  whether  f^foods  shipped  from  Texas  to  Boston  were  of  quality 
they  were  i^i&i^nteed  to  show  at  the  place  of  delivery  a  charge  was  improper 
which  permitted  a  determination  of  such  quality  at  the  place  of  shipment, 
instead  of  destination,  to  control. 

8. — Special  Issnes. 

Defendant  having  plead  in  reconvention  and  the  jury  having  returned  a 
verdict  against  him  on  this  plea,  though  only  special  issues  involving  the 
claim  of  plaintiff  against  defendant  were  submitted  to  tfiem,  it  was  error  to 
render  judgment  in  defendant's  favor  on  his  reconvention.  The  Appellate 
Courts  are  not  authorized  to  treat  an  issue  not  submitted  or  requested  to  be 
submitted  as  passed  on  by  the  trial  court  where  the  special  issues  are  sub- 
mitted to  a  jury. 

Appeal  from  the  County  Conrt  of  Navarro  Connty.    Tried  below  be- 
fore Hon.  A.  B.  Graham. 

Beale,  Hutchins  £  Beale  and  W.  W.  Ballew,  for  appellant. 

Frost  &  Nebleit  and  jLewis  Carpenter,  for  appellee. 
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EIDSON,  Associate  Justice. — ^Appellant  instituted  this  suit  in  the 
County  Court  of  Navarro  County  against  George  F.  Miller  &  Company, 
a  firm  composed  of  George  P.  Miller,  to  recover  from  appellee  $578.40, 
alleged  to  have  been  paid  by  appellant  to  appellee  for  twenty-five  bales 
of  linters,  shipped  by  the  latter  to  appellant  about  October  1,  1900, 
from  Corsicana,  Texas,  to  Union  Market,  Boston,  Mass. 

Appellant  alleged  that  the  twenty-five  bales  of  linters  were  shipped 
to  comply  with  a  contract  theretofore  entered  into  between  appellant 
and  appellee,  by  the  terms  of  which  appellee  sold  by  sample  to  appellant 
one  hundred  bales  of  linters  at  five  centp  per  pound,  delivered  f.  o.  b. 
Union  Market,  Boston,  Mass.;  that  the  one  hundred  bales  were  to  be 
sweet,  pure,  and  equal  to  the  sample,  and  not  musty,  and  twenty-five 
bales  were  to  be  shipped  to  test  the  lot;  that  appellant  paid  for  the 
twenty-five  bales  before  the  same  were  received,  and  when  said  twenty- 
five  bales  arrived  in  Boston,  on  the  2d  day  of  November,  1900,  and  were 
reweighed,  there  was  a  loss  of  two  hundred  and  twenty-three  pounds  in 
weight,  and  the  linters  were  wet,  musty  and  matted,  and  not  equal  to 
the  samples,  and  were  wholly  unfit  for  the  purposes  for  which  they  were 
bought;  that  appellant  at  once  notified  appellee  to  ship  no  more  linters, 
and  to  give  orders  at  once  for  the  disposition  of  the  twenty-five  bales,  as 
they  were  unfit  for  use.  This  suit  was  to  recover  the  money-  paid  to 
appellee.  Appellant  alleged  in  its  amended  petition  that  it  had  acci- 
dentally used  eight  bales  of  the  linters  that  had  been  stored  in  its  ware- 
house, subject  to  the  orders  of  appellee,  and  that  the  eight  bales  had 
been  used  by  its  agent  through  oversight;  that  the  eight  bales  were 
worth  about  three  cents  per  pound,  for  which  sum  appellant  gave  credit 
to  appellee. 

Appellee  answered  by  general  denial,  and  pleaded  in  reconvention 
that  appellant  had  breached  its  contract  to  purchase  one  hundred  and 
two  bales  of  linters  from  appellee,  and  that  appellee  was  forced  to  sell 
the  remaining  seventy-seven  bales  at  three  and  one-half  cents  per 
pound,  sustaining  a  loss  of  one  and  one-half  cents  per  pound  on  the 
seventy-seven  bales,  and  that  appellee  was  entitled  to  recover  said 
amount,  which  aggregated  $925,  from  appellant. 

The  case  was  tried  before  a  jury  upon  special  issues,  and  judgment 
entered  upon  the  answers  of  the  jury  to  such  special  issues,  that  appel- 
lant take  nothing  by  its  suit,  and  that  appellee  recover  against  appellant, 
on  his  plea  in  reconvention,  the  sum  of  $925  for  breach  of  contract. 

Appellant's  fourth  assignment  of  error  is  as  follows: 

"The  court  erred  in  its  charge  in  the  first  paragraph  thereof  submitted 
to  the  jury,  in  this,  that  the  jury  were  instructed  to  determine,  from  the 
evidence  in  the  case,  'if  the  twenty-five  bales  shipped  to  Union  Market, 
Boston,  Massachusetts,  were  pure  and  sweet,  and  equal  to  the  samples 
sent  plaintiff,  or  were  they  musty  and  matted.'  The  court  should  have 
instructed  the  jury  that  the  question  for  them  to  determine  from  the 
evidence  was  the  condition  of  the  twenty-five  bales  on  November  2, 
1900,  in  Union  Market,  Boston,  Massachusetts,  when  received  and  in- 
spected by  the  plaintiff;  and  it  w^as  the  duty  of  the  jury  to  determine 
from  the  evidence  whether  the  twenty-five  bales  were  pure,  sweet,  and 
equal  to  the  samples  when  they  were  received  and  inspected  by  plaintiff, 
or  whether  they  were  musty  and  matted.    The  charge  was  erroneous  in 
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this,  that  it  left  the  jury  to  determine  from  the  evidence  whether  the 
twenty-five  bales  were  pure,  sweet  and  equal  to  the  sample,  without  re- 
gard to  time  or  place.  And  the  evidence  of  the  defendant  was  to  the  ef- 
fect that  the  twenty-five  balrfs  were  a  part  of  a  lot  of  fifty-two  bales,  and 
the  remaining  twenty-seven  bales  were  afterwards  examined  and  found 
to  be  pure  and  sweet;  and  samples  taken  from  the  twenty-five  bales 
showed  that  they  were  pure  and  sweet  in  Corsicana.  The  issue  was  not 
the  condition  of  the  goods  in  Corsicana,  but  in  Boston ;  and  the  charge 
was  misleading,  and  did  not  tend  to  present  the  correct  issue  in  the 
case/' 

The  first  special  issue  submitted  by  the  court  to  the  jury  is  as  fol- 
lows: ^TTou  are  instructed  to  determine,  from  the  evidence  in  this 
case,  was  the  twenty-five  bales  of  linters  shipped  to  the  Union  Car- 
pet Lining  Company,  in  Boston,  pure  and  sweet,  and  equal  to  the  sam- 
ples sent  plaintiff,  or  were  the  twenty-five  bales  of  linters  musty  and 
matted?  and  you  are  to  determine  this  question,  and  so  say  in  your  an- 
swer, and  state  fully/'  The  answer  of  the  jury  to  this  special  issue  is 
as  follows:  *^e,  tiie  jury,  do  believe  that  the  twenty-five  bales  were 
equal  to  samples/' 

The  issue  submitted  does  not  specifically  instruct  the  jury  to  find 
whether  or  not  the  twenty-five  bales  of  linters  shipped  by  appellee  to  ap- 
pellant were  equal  to  the  samples  when  received  by  the  appellant  at 
Union  Market,  Boston,  Mass.  Appellant  having  alleged  the  contract 
to  be  that  appellee  was  to  deliver  the  twenty-five  bales  of  linters  to  ap- 
pellant, free  on  board,  at  Union  Market,  Boston,  Mass.,  and  that  same 
should,  on  inspection  there  by  appellant,  be  equal  to  the  samples  thereto- 
fore sent  by  appellee  to  appellant;  and  appellee's  liability  to  appellant 
in  this  case  being  dependent  upon  said  linters  not  corresponding  to  the 
samples  when  received  by  appellant  at  Union  Market,  Boston,  Mass., 
and  the  contention  of  appellant  being  that  said  linters  did  not  corre- 
spond to  the  samples  when  received  by  it  at  Union  Market,  Boston, 
Mass. ;  and  that  of  appellee  being  that  said  linters  did  correspond  to  the 
samples  at  that  time,  it  was  important  and  material  that  the  issue  sub- 
mitted to  the  jury  be  so  framed  as  to  specifically  direct  their  attention 
to  the  point  that  their  finding  should  directly  relate  to  the  condition  of 
the  linters  when  received  by  appellant  at  Union  Market,  Boston,  Mass., 
and  not  to  their  condition  at  a  prior  time. 

While  the  action  of  the  court  complained  of  might  not  be  reversible 
error,  on  account  of  appellant's  failure  to  ask  the  submission  of  an  in- 
struction curing  the  defect  in  the  issue  submitted  by  the  court,  as  the 
case  will  be  reversed  on  another  ground,  we  think  it  proper  to  call  the 
attention  of  the  court  below  to  the  defect  in  said  issue  as  submitted,  so 
that  upon  another  trial  it  may  be  corrected. 

By  its  eleventh  and  twelfth  assignments  of  error  the  appellant  con- 
tends that  the  court  erred  in  rendering  judgipent  upon  the  verdict  of 
the  jury  for  appellee  on  his  plea  in  reconvention,  because  said  judgment 
does  not  conform  to  the  verdict  of  the  jury,  and  is  not  supported  by  the 
verdict  of  the  jury. 

We  are  of  the  opinion  that  these  assignments  should  be  sustained. 
The  judgment  in  favor  of  appellee  on  his  plea  in  reconvention  is  unau- 
Vol.  XXXVIII.  OivU— 37. 
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thorized  by  the  verdict  of  the  jury.  In  other  words^  the  verdict  of  the 
jury  constitutes  no  basis  whatever  for  such  judgment.  Their  answers 
to  the  special  issues  submitted  to  them  by  the  court  in  the  form  of  in- 
terrogatories have  no  relation  or  reference  In  any  manner  to  appellee's 
plea  in  reconvention;  and  the  judgment  of  the  court  recites  that  it  is 
based  upon  these  answers.  There  is  a  finding  by  the  jury  which  was 
entirely  ignored  by  the  judgment  of  the  court,  to  the  eflEect  that  appellee 
was  not  entitled  to  recover  on  his  plea  in  reconvention.  This  finding 
appears  to  be  a  part  of  the  verdict  of  the  jury  in  response  to  the  issues 
submitted  to  them,  and  is  in  the  following  language:  "The  jury  finds 
for  the  defendant  in  the  twenty-five  bales,  but  could  not  allow  anything 
on  reconvention.**  The  statute  does  not  prescribe  any  particular  form 
for  the  submission  of  special  issues  to  the  jury.  It  does  not  requii-e 
that  they  be  submitted  in  the  form  of  interrogatories.  The  court  may 
submit  them  in  any  form  it  may  deem  appropriate.  The  court,  in  its 
charge  to  the  jury,  instructed  them  that  the  defendant  pleads  in  recon- 
vention for  $975,  alleging  that  defendant  sold  plaintiJS  one  hundred 
and  two  bales  of  linters,  and  plaintiff  refused  to  accept  seventy-seven 
bales,  and  defendant  lost  said  sum  by  reselling  said  linters.  Evidently 
said  finding  of  the  jury  above  quoted  was  in  response  to  this  instruc- 
tion, and,  in  our  opinion,  said  instruction  was,  in  substance,  a  submis- 
sion of  the  issue  raised  by  appellee's  plea  in  reconvention,  and  the  jury 
were  authorized  thereby  to  make  the  finding  above  quoted.  And  fur- 
ther, the  plea  in  reconvention  is  practically  a  cross-bill,  setting  up  a  dif- 
ferent and  independent  cause  of  action  to  that  set  up  in  appellant's  pe- 
tition ;  and  in  the  action  set  up  by  the  plea  in  reconvention,  appellee  be- 
came the  plaintiif  and  appellant  the  defendant;  and,  while  both  causes 
of  action  could  be  tried  in  the  course  of  one  trial,  each  was  a  cause 
complete  within  itself,  having  its  respective  issues  to  be  passed  upon  by 
the  court  and  jury.  And  if  it  should  be  contended  that  the  court  sub- 
mitted no  issues  to  the  jury  relating  to  the  plea  in  reconvention,  and 
that,  therefore,  the  jury  could  not  make  any  finding  upon  the  plea  in 
reconvention,  and  there  being  no  submission  by  the  court,  and  no  finding 
by  the  jury,  the  court  would  be  deemed  to  have  made  a  finding  in  favor 
of  appellee  on  the  issues  raised  by  the  plea  in  reconvention.  The  an- 
swer to  this  contention  is,  the  case  made  by  the  plea  in  reconvention,  not 
being  submitted  in  special  issues  at  all,  the  court  would  have  no  author- 
ity to  make  any  finding  upon  such  plea.  Article  1331,  Revised  Stat- 
utes, only  authorizes  the  Appellate  Courts  to  deem  an  issue  not  sub- 
mitted, and  not  requested  by  a  party  to  the  cause,  as  found  by  the  court, 
where  the  case  was  submitted  on  special  issues  by  the  court;  and  if  the 
cause  of  action  stated  in  the  plea  in  reconvention  was  not  submitted  on 
special  issues,  the  court  below  was  not  authorized  to  make  any  finding 
in  reference  to  said  plea. 

We  have  considered  the  other  assignments  of  error  of  appellant,  and, 
in  our  opinion,  none  of  them  is  well  taken. 

For  the  error  indicated  above  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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B.  S.  Cbutchpield  v.  W.  H.  Rambo. 

Decided  March  29,  1906. 

1.— niegal  Contract— Lottery  Tloket*— Pnbllc  Policy. 

Where  two  parties  each  purchased  lottery  tickets  and  agreed  to  share 
equally  whatever  the  tickets  might  draw,  and  the  ticket  held  by  one  of  them 
drew  a  prize  in  money,  which  he  collected,  the  other  party  could  not  enforce 
through  the  courts  the  contract  to  divide  because  it  was  contrary  to  law  and 
public  policy. 

2. — Same — ^Test  of  Enforcement. 

The  test  whether  a  demand  connected  with  an  illegal  act  can  be  enforced 
is  whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  E.  Smith. 

Ray  Hunter^  Hunter  £  Flood  and  T^heodore  Mack,  for  appellant. — 
The  court  erred  in  its  conclusion  of  law  that  the  whole  transaction  and 
agreement  made  between  the  parties  was  illegal,  and  in  violation  of  the 
law  and  public  policy  of  Texas,  and  that  the  contract  to  share  in  the 
profits  to  be  realized  from  the  transaction  was  unlawful  and  opposed  to 
public  policy,  because  there  is  no  law  in  Texas,  nor  public  policy,  pro- 
hibiting or  invalidating  the  agreement  of  plaintiflE  and  defendant  to  di- 
vide the  proceeds  or  profits  of  what  their  respective  tickets  might  draw 
in  the  lottery,  the  law  prohibiting  only  the  sale  of  tickets,  or  parts 
thereof,  or  keeping  or  oflEering  the  same  for  sale.    Russell  v.  Kidd  (Ct, 
Civ.  App.),  11  Texas  Ct.  Bep.,  526;  DeLeon  v.  Trevino,  49  Texas,  91 
Lewis  V.  Alexander,  51  Texas,  589;  Pfeuffer  v.  Maltbie,  64  Texas,  461 
Wegner  v.  Biering,  65  Texas,  511;  Labb  v.  Corbett,  69  Texas,  603 
Dixon  V.  Sanborn,  72  Texas,  360;  Wann  v.  Kelley,  6  Fed.  Kep.,  687 
Patty  V.  Bank,  15  Texas  Civ.  App.,  475,  41  S.  W.  Bep.,  177;  Brooks  v 
Martin,  69  U.  S.,  70,  Book  17,  L.  Ed.,  p.  732;  McBlair  v.  Gibbs,  17 
How.,  232,  Book  15,  L.  Ed.,  p.  132;  Thompson  v.  Gray,  1  Wheat.,  75, 
Book  4,  L.  Ed.,  p.  40;  Planters'  Bank  v.  Union  Bank,  16  Wall.,  483, 
Book  21,  L.  Ed.,  473;  Armstrong  v.  Toler,  11  Wheat,  258,  Book  6,  L. 
Ed.,  p.  472,  2d  par. 

W.  P,  McLean,  for  appellee. — An  analysis  of  the  contract  as  set  out 
by  appellant,  and  as  found  by  the  court,  shows  that  if  anything  passed 
from  one  of  the  contracting  parties  to  the  other  it  was  an  interest  in 
lottery  tickets.  It  will  be  noted  that,  at  the  time  of  the  agreement, 
which  was  on  the  4th  day  of  February,  1904,  there  had  been  no  drawing 
by  the  lottery  company  affecting  said  tickets,  and  that  the  drawing  did 
not  occur  until  the  13th  day  of  February,  1904.  If  appellant,  by  virtue 
of  his  alleged  agreement,  acquired  anything  from  appellee,  it  was  an 
interest  in  the  two  lottery  tickets  then  held  by  appellee,  and  the  consid- 
eration given  was  a  one-half  interest  in  the  tickets  held  and  owned  by 
appellant.  It  was  by  virtue  of  these  tickets,  or  some  of  them,  that  the 
ultimate  object,  to  wit,  the  drawing  of  money,  was  to  be  attained. 
These  tickets  represented  and  evidenced  the  ownership  of  whateyer 
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money  might  be  drawn  from  the  lottery  by  them  or  either  one  of  them. 
That  is,  each  ticket  represented  an  interest  in  the  drawing  for  which 
they  were  issued,  and  the  owner  of  a  successful  ticket  would  be  entitled 
to  whatever  it  might  draw  by  reason  of  his  ownership  of  such  successful 
ticket.  Therefore,  we  submit  that,  if  no  interest  in  the  tickets  held  re- 
spectively by  appellant  and  appellee  passed  from  one  to  the  other,  by 
reason  of  such  agreement,  that  there  was  no  consideration  to  support 
the  agreement,  and  nothing  passed  by  virtue  of  the  same.  If,  however, 
the  effect  of  the  agreement  was  to  pass  from  one  to  the  other  of  the  con- 
tracting parties,  any  interest  in  the  tickets  which  they  respectively  held, 
then  the  transaction  was  in  violation  not  only  of  the  spirit,  but  also  of 
the  letter  of  the  law,  which  makes  it  a  penal  offense  to  sell  lottery  tickets 
or  parts  of  the  same  in  this  State.  It  has  been  repeatedly  decided  by 
courts  of  last  resort  that  no  recovery  can  be  had  by  the  holder  of  a  lot- 
tery ticket  against  the  lottery  company  for  any  prize  that  may  be  drawn, 
in  jurisdictions  where  lotteries  are  prohibited  by  law.  It  has  been  fur- 
ther universally  held,  whenever  the  question  has  come  up,  that  the  lot- 
tery company  can  not  even  collect  from  its  agents  the  money  taken  in  by 
the  agents  from  the  sale  of  lottery  tickets,  in  jurisdictions  where  lotteries 
are  made  unlawful.  So  that  neither  Bambo  nor  Crutchfield  had  any- 
thing upon  which  they  could  trade  or  upon  which  they  could  base  a  bind- 
ing legal  promise,  so  far  as  their  lottery  tickets  were  concerned,  at  the 
time  that  they  made  the  alleged  agreement.  We  submit  that  the  con- 
sideration for  the  alleged  agreement  was  illegal,  because  it  was  simply 
an  exchange  by  the  parties  with  each  other  of  interests  which  they  held 
in  the  lottery  tickets,  and  that  such  exchange  amounted  in  law  to  a  sale 
from  one  to  the  other  of  an  interest  in  lottery  tickets,  and  it  is  by  virtue 
of  such  interest  so  purchased  by  appellant  in  the  ticket  of  Bambo  that 
he  seeks  a  recovery  in  this  suit.  He  can  no  more  recover  from  Bambo 
on  such  a  transaction  than  Bambo  could  have  enforced  his  claim  within 
the  State  of  Texas  against  the  lottery  company  for  recovery  of  the 
amount  drawn  by  the  ticket.  The  entire  transaction  as  set  out  by  ap- 
pellant in  his  petition  in  the  court  below,  and,  as  shown  by  the  findings 
of  the  trial  court,  was  illegal,  in  violation  of  the  spirit  and  intent  of 
the  statutes  of  the  State  of  Texas  prohibiting  lotteries  within  this  State, 
and  is  in  violation  of  the  public  policy  of  this  State  on  the  subject  of 
lotteries.  Floyd  v.  Patterson,  72  Texas,  202;  Boselle  v.  McAuliffe,  35 
S.  W.  Bep.,  1135;  Funk  v.  Gallivan,  49  Conn.,  124;  Goodrich  v.  Hough- 
ton, 134  N.  Y.,  115,'  Bussell  v.  Kidd,  11  Texas  Ct.  Bep.,  526. 

FLY,  Associate  Justice. — Appellant  instituted  this  suit  against  ap- 
pellee, and  alleged  in  the  petition :  "That  heretofore,  to  wit,  on  the  4th 
day  of  February,  1904,  the  plaintiff  and  defendant  each  purchased  at 
Fort  Worth,  Texas,  two  certain  lottery  tickets  in  the  Honduras  National 
Ijottery  Company,  of  Puerto  Cortez,  Honduras,  paying  therefor  the  sura 
of  twenty-five  cents  each;  that,  after  the  purchase  of  said  tickets,  the 
said  plaintiff  and  defendant,  for  a  valuable  and  sufficient  consideration, 
agreed  by  and  between  themselves  that  each  should  hold  the  two  tickets 
so  purchased  by  him  until  the  drawing,  and  that  if  either  of  the  two 
tickets  held  by  the  defendant  should  draw  any  prize  or  sum  of  money, 
that  defendant  would  pay  over  and  deliver  to  the  plaintiff  one-half 
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thereof,  and  as  a  consideration  of  said  promise  the  plaintiflE  agreed  and 
promised  the  defendant  that,  if  either  of  the  tickets  so  held  by  him 
should  drayr  any  prize  or  sum  of  money,  that  he  would  pay  over  and  de- 
liver to  defendant  one-half  of  whatever  said  tickets,  or  either  of  them, 
might  draw  in  said  lottery;  that  afterwards,  to  wit,  on  the  13th  day  of 
February,  1904,  one  of  said  tickets  so  held  by  the  defendant,  to  wit, 
the  one  numbered  94,289,  drew  the  sum  of  $3,750,  and  afterwards,  to 
wit,  on  the  20th  day  of  February,  1904,  the  said  lottery  company  paid 
over  to  the  defendant  the  said  sum  of  money /^ 

Appellee  answered  by  a  general  demurrer  and  general  denial,  and 
specially,  that  the  agreement  alleged  by  appellant  was  illegal  and  void, 
and  was  without  consideration,  and  that,  if  any  such  agreement  had 
been  made,  it  had  been  fully  settled  by  appellant  accepting  $750  in  full 
payment  of  his  claim  against  appellee.  Judgment  was  rendered  in  favor 
of  appellee. 

There  is  no  statement  of  facts  in  the  record,  and  the  findings  of  fact 
of  the  trial  judge  must  form  the  basis  of  the  opinion  of  this  court.  It 
was  found  by  the  court  that  appellee,  on  February  4, 1904,  told  appellant 
that  he  intended  to  purchase  two  tickets  from  the  agent  of  the  Hon- 
duras National  Lottery  Company  of  Puerto  Cortez,  Honduras,  who  was 
selling  lottery  tickets  in  Fort  Worth,  Texas.  The  appellant  gave  appel- 
lee fifty  cents,  with  the  request  that  he  buy  him  two  tickets  also.  Ap- 
pellee bought  two  tickets  for  himself  and  two  for  appellant,  paying 
twenty-five  cents  each  for  them.  He  delivered  the  two  to  appellant  that 
he  had  bought  for  him.  A  proposition  was  then  made  by  appellee  to 
appellant  that,  if  the  latter  would  give  him  one-half  of  what  his  (appel- 
lant's) tickets  might  draw,  appellee  would  give  appellant  one-half  of 
what  his  (appellee's)  tickets  might  draw  in  the  lottery  drawing.  This 
offer  was  accepted  by  appellant,  each  party,  however,  retaining  his  own 
tickets.  On  February  13,  1904,  the  lottery  company  had  its  drawing 
at  Puerto  Cortez,  Honduras,  and  one  of  appellee's  tickets  drew  the  sum 
of  $3,750,  and  appellee  placed  his  ticket  in  the  hands  of  the  National 
Bank  of  Fort  Worth  for  collection.  The  amount  was  collected  and 
placed  to  the  credit  of  appellee,  less  the  sum  of  $37.50  for  cost  of  col- 
lection. Appellant  demanded  one-half  of  the  amount,  claiming  that  he 
was  an  equal  partner,  under  their  agreement,  with  appellee,  in  any  pro- 
creeds  from  the  tickets.  Appellee  refused  to  accede  to  that  request,  but 
did  give  appellant  $750,  which  the  former  believed  to  be  a  settlement 
of  all  differences  between  the  parties.  The  court  found,  however,  that 
appellant  did  not  so  regard  it,  but  accepted  what  was  paid  him. 

The  trial  judge  held  that  the  contract  between  the  parties  to  divide 
the  proceeds  arising  from  a  drawing  in  a  lottery,  was  contrary  to  law 
and  public  policy,  and  should  not  be  enforced.  We  think  the  conclusion 
was  correct.  Lotteries  are  condemned  by  the  laws  of  this  State,  and 
punishment  is  provided  for  those  who  establish  lotteries  or  who  may  be 
engaged  in  the  sale  of  lottery  tickets,  and  it  follows  that  any  contract 
dependent  upon  lottery  tickets  is  manifestly  contrary  to  public  policy. 
The  contract  in  this  case  was  based  upon  the  chance  of  drawing  a  prize 
through  one  or  more  of  the  tickets  they  had  purchased,  and  it  would 
not  matter  if,  as  contended,  that  the  parties  had  formed  a  partnership, 
and  had  bought  the  tickets,  the  law  would  not  lend  itself  to  compel  an 
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accounting  between  partners  engaged  in  a  scheme  to  make  money  that 
is  condemned  by  the  laws  of  the  State.  There  can  be  no  force  in  the 
argument  that  buying  lottery  tickets  is  not  prohibited  by  the  laws  of 
Texas,  and  consequently  a  contract  based  on  the  purchase  of  such  tickets 
would  not  be  obnoxious  to  public  policy.  The  law,  in  condemning  the 
sale  of  lottery  tickets,  put  the  stamp  of  disapproval  upon  the  whole 
transaction,  and  the  buyer,  although  no  penalty  is  attached  to  his  act, 
is  engaged  in  violating  one  of  the  statutes  of  the  State.  Suppose  that 
a  ticket  bought  by  some  person  should  draw  a  sum  of  money,  but  it 
should  be  withheld  from  the  purchaser  of  the  ticket,  no  court  would  aid 
the  collection  of  the  money  from  the  lottery  for  the  reason  that  the 
buyer  and  seller  would  be  in  pari  delicto,  and  could  not  enforce  their 
contracts  in  the  courts  of  the  State. 

Appellant  advances  the  broad  proposition  that,  although  the  contract 
as  to  a  division  of  the  possible  amounts  arising  from  the  lottery  draw- 
ing was  illegal,  '^yet  the  law  will  compel  one  party  to  such  illegal  con- 
tract, after  the  same  is  completed  and  the  gains  and  profits  collected, 
to  divide  with  his  associate  in  the  contract  or  enterprise,  and  fairly  ac- 
cording to  the  terms  of  the  illegal  contract.*'  Neither  the  authorities 
cited  by  appellant,  nor  any  others  consulted  by  this  court,  sustain  that- 
proposition.  In  the  cases  cited  by  appellant  money  had  been  acquired 
by  and  through  illegal  contracts,  and  those  contracte  were  not  enforced, 
but  in  every  instance  agreements  made,  about  the  property  that  had 
been  acquired  through  the  illegal  original  contract,  after  its  acquisi- 
tion, were  the  ones  enforced. 

In  the  case  of  Pattey,  Joiner  &  Co.  v.  Bank  (15  Texas  Civ.  App., 
475,  41  S.  W.  Bep.,  173),  property  had  been  acquired  through  an  illegal 
combination,  and  one  of  the  partners,  desiring  to  make  an  assignment 
of  his  individual  assets  to  pay  his  individual  debts,  transferred  to  his 
partner  all  his  interest  in  the  firm  assets  for  the  purpose  of  allowing  such 
partner  to  pay  the  firm  debts,  which  was  fairly  done.  The  contention 
was  that  the  partnership  to  buy  cotton,  by  suppressing  competition,  was  . 
void,  and  that  the  assets  acquired  were  owned  by  the  partners  individu- 
ally, and  should  pass  to  the  individual  creditors.  This  contention  was 
not  sustained.  The  gist  of  the  decision  is  expressed  in  a  quotation  made 
therein  from  DeLeon  v.  Trevino  (49  Texas,  88,  30  Am.  Bep.,  101) : 
*^ut  if  a  contract  is  illegal,  certainly  it  does  not  follow  that  it  is  il- 
legal or  immoral  for  the  parties,  after  its  completion,  to  fairly  settle  and 
adjust  the  profits  and  losses  which  have  resulted  from  it.'* 

In  the  case  of  Bussell  v.  Kidd  (Texas  Civ.  App.),  11  Texas  Ct.  Bep., 
526,  an  agent  had  collected  the  fruits  of  a  wagering  contract  for  his  prin- 
cipal, and  it  was  held  that  the  agent  could  not  hold  it  against  his  princi- 
pal. And  this  was  correct,  because  the  only  legitimate  inquiry  in  the 
case  was.  Had  the  agent  collected  money  belongiug  to  his  principal  and 
failed  to  pay  it  to  its  owner?  The  same  doctrine  was  laid  down  in 
Floyd  V.  Patterson  (72  Texas,  202,  13  Am.  St.  Bep.,  787),  and  the  true 
rule  governing  in  such  cases  is  clearly  stated. 

In  that  case  a  broker  in  Tyler  was  acting  for  other  brokers  in  Hous- 
ton in  dealing  in  wheat  futures,  and  bought  futures  on  account  of  Pat- 
terson. There  was  a  profit  of  $625.  The  brokers,  Floyd  &  Co.,  refusing 
to  settle,  Patterson  sued  and  recovered  against  them  for  the  full  amount 
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of  his  demand.  The  Supreme  Court,  through  the  present  Chief  Justice, 
Gaines,  held :  "It  is  well  settled  that  a  contract  for  the  future  delivery 
of  stocks,  produce,  or  other  merchandise  in  which  an  actual  delivery  is 
not  contemplated,  but  only  a  payment  of  the  difference  between  the  con- 
tract price  and  the  delivery  of  the  article  at  the  time  agreed  upon  as  the 
date  of  delivery,  is  a  mere* wagering  contract  which  will  not  support  an 
action.  But  if  the  transaction  has  been  completed,  and  another  grows 
out  of  it  collateral  to  it,  dependent  upon  a  new  consideration,  the  new 
contract  is  not  vitiated  by  the  taint  of  the  old  one,  and  will  be  enforced/' 
The  court  then  quoted  from  Gilliam  v.  Brown  (43  Miss.,  641),  the  rule 
governing  in  such  cases:  "It  has  been  observed  that  the  test  whether  a 
demand,  connected  with  an  illegal  act,  can  be  enforced,  is,  whether  the 
plaintiff  requires  any  aid  from  the  illegal  transaction  to  establish  his 
case/'  In  Oliphant  v.  Markham  (79  Texas,  543,  23  Am.  St.  Sep., 
363)  the  rule  is  reiterated.  If  that  rule  be  applied  to  the  facts  herein 
appellant  has  no  case.  Without  proof  of  the  illegal  contract  he  has 
not  shown  any  possible  ground  of  recovery.  If  appellee  had,  as  agent 
of  appellant,  collected  money  from  the  lottery  company,  due  by  it  to 
appellant,  then  he  could  recover  without  the  aid  of  the  illegal  contract 
on  allegations  and  proof  of  such  collection.  But  no  such  state  of  facts 
appear  in  this  case.  Appellee  collected  the  money,  not  as  agent  for  ap- 
pellant, but  for  himself,  on  a  ticket  bought  by  him  and  for  his  own 
benefit. 

The  rule  above  stated  is  the  one  laid  down,  not  only  in  the  cases  cited 
by  appellant,  but  is  the  universal  rule  in  American  courts.  And  in 
Texas  it  has  been  held  that  courts  will  not  enforce  an  accounting  be- 
tween partners  engaged  in  an  illegal  enterprise.  In  the  case  of  Read  v. 
Smith  (60  Texas,  379),  the  leading  case  of  De'Leon  v.  Trevino,  above 
cited,  is  reviewed  by  Judge  Stayton,  and  the  conclusion  reached,  as  in 
the  leading  case,  that  contracts  that  are  collateral  to,  and  not  a  part  of 
the  illegal  contract,  which  had  been  fully  completed  before  the  contract 
upon  which  the  suit  is  based  was  entered  into,  can  be  enforced.  In 
Read  v.  Smith  the  parties  had  formed  a  partnership  to  deal  in  county 
scrip.  Smith  being  sheriff  and  tax  collector.  The  latter  brought  suit  to 
recover  the  value  of  one-half  of  the  county  scrip  bought  by  the  partner- 
ship. The  contract  of  partnership  was  held  to  have  been  illegal,  and 
the  court  said :  "The  plaintiff  claims  the  value  of  one-half  of  the  scrip. 
Why?  Because,  while  sheriff,  he  made  the  agreement  set  out,  and,  in 
pursuance  therewith,  furnished  the  money  with  which  the  paper  was 
bought.  Thus,  is  he  compelled  to  set  out  the  agreement,  illegal  as  it  is 
shown  to  be  by  the  answer,  as  the  sole  basis  of  his  right.  ...  In 
such  a  case  as  is  made  by  the  pleadings,  we  believe  that  the  law  forbids 
relief  to  either  party  in  the  way  of  forcing  an  account  and  settlement 
between  them,  they  never  having  made  a  settlement  themselves." 

In  the  case  of  Wiggins  v.  Bisso  (92  Texas,  219,  71  Am.  St.  Rep., 
837),  the  case  of  Read  v.  Smith  is  approved,  and  it  is  said:  "If  the 
facts  alleged  by  the  defendant  in  his  answer  be  true,  Bisso  and  Wiggins 
entered  into  the  partnership  agreement  for  the  purpose  of  violating  the 
laws  of  the  State  of  Texas,  by  procuring  a  contract  between  themselves 
and  the  brewing  association,  which  in  its  terms  was  a  distinct  violation 
of  the  anti-trust  law  of  this  State,  approved  March  30,  1889.    The  par- 
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ties  agreed  to  enter  upon  a  business  the  conduct  of  which  involved  daily 
violation  and  disregard  of  the  laws  of  the  State,  out  of  which  violation 
of  the  law  the  profit  sued  for  accrued.  Bisso  can  not  recover  in  this  case 
without  proving  the  contract  of  partnership  between  himself  and  Wig- 
gins, and  must  recover,  if  at  all,  according  to'  its  terms.  .  .  .  Un- 
der the  circumstances  alleged  in  the  answer  the  courts  of  this  State  will 
not  investigate  such  transactions^  but  will  leave  the  parties  as  they  find 
them.'' 

The  case  of  Roselle  v.  McAuliffe  (Mo.),  35  S.  W.  Rep.,  1185,  and  39 
S.  W.  Rep.,  274,  is  very  similar  to  this.  The  parties,  seven  in  number, 
in  that  case  as  in  this,  had  agreed  to  hold,  as  a  joint  venture,  the  tickets 
they  had  obtained  in  the  Louisiana  Lottery.  Each  person  paid  one  dol- 
lar, and  agreed  to  divide  equally  any  winnings  of  any  of  the  tickets. 
Each  ticket  was  identified  as  belonging  to  some  particular  member  of 
the  club  or  partnership.  When  the  drawing  took  place  it  was  ascertained 
that  the  ticket  held  by  Roselle  had  won  a  priae  of  $2,500,  and  two  other 
tickets  drew  small  prizes  amounting  to  twenty-five  dollars.  Roselle  sent 
the  three  tickets  to  New  Orleans  and  obtained  for  them  a  draft  on  a 
New  York  firm  drawn  payable  to  his  order.  He,  in  company  with 
Beckemeir  and  Tassaro,  two  of  the  club,  took  the  draft  to  a  local  bank 
to  have  it  cashed.  The  bank  received  it. for  collection,  and  it  was 
agreed  by  the  three  parties  that  the  bank  should  collect  the  money  and 
place  three-sevenths  of  it  to  the  credit  of  Roselle,  one-seventh  to  the 
credit  of  Tassaro,  one-seventh  to  the  credit  of  Long,  and  two-sevenths 
to  the  credit  of  Beckemeir.  The  three-sevenths  given  to  Roselle  in- 
cluded two  shares,  of  one-seventh  each,  which  would  have  been  due  to 
McAuliffe  and  Smith,  the  other  club  members.  Roselle  did  not  receive 
it  as  their  portion,  however,  but  immediately  afterward  told  them  they 
could  not  get  it,  except  at  the  hands  of  the  law.  The  court  held  that 
the  agreement  made  by  Roselle,  Tassaro  and  Beckemeir  was  enforceable, 
as  it  was  not  dependent  on  the  original  agreement  for  its  enforcement, 
but  as  to  those  members  who  were  not  parties  to  the  agreement  after  the 
prize  was  drawn,  and  the  draft  for  it  received,  it  was  held  that  they 
could  not  recover  their  share  from  Roselle,  who  had  collected  it,  on  the 
ground  that  the  validity  of  their  claim  depended  on  the  validity  of  the 
original  agreement  to  pool  the  club  tickets.  The  court  said :  "Our  juris- 
prudence withholds  the  aid  of  the  courts  for  the  enforcement  of  such 
arrangements,  and  usually  leaves  the  parties  thereto  where  they  have 
placed  themselves.  It  is  true  that  the  plaintiff  himself,  in  the  estima- 
tion of  law,  is  equally  as  culpable  as  the  claimant,  whose  claim,  under 
the  illegal  agreement,  he  defeats,  because  of  the  rule  that,  in  case  of 
equal  wrong,  the  party  in  possession  has  the  better  standing.  That 
maxim  of  the  law  is  not,  strictly  speaking,  a  mere  defense  to  an  action. 
It  is  a  rule  of  public  policy,  founded  on  moral  principle,  and  should  be 
enforced  by  the  courts  whenever  facts  are  developed  justifying  its  ap- 
plication, whether  the  rule  be  pleaded  or  suggested  by  any  party  to  the 
action  or  not.  The  rule  is  established  for  the  sake  of  the  moral  exam- 
ple it  affords,  not  for  the  benefit  of  the  wrongdoer  in  possession  of  il- 
legal spoil.  (Seidenbender  v.  Charles,  4  Serg.  &  R.,  173,  8  Am.  Dec, 
682.)  There  are,  no  doubt,  states  of  fact  which  have  been  held  to  af- 
ford reasons  for  withholding  application  of  that  rule;  and  sometimes 
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exceptions  to  it  are  made  by  positive  law,  as,  for  instance,  by  the  terms 
of  chapter  73,  Missouri  Revised  Statutes,  1889,  permitting  money  lost 
at  gaming  to  be  recovered.  But  McAuliflfe^s  claim  can  not  be  located 
in  any  of  the  exceptional  cases.  Neither  plaintiff  nor  the  bank  received 
even  the  original  dollar  he  paid  for  his  chance  in  the  game.  McAuliffe 
is  not  seeking  to  recover  back  any  money  he  has  lost  or  paid.  He  only 
asks  the.  aid  of  the  court  to  secure  part  of  a  prize  fund  which  his  lottery 
investment  is  supposed  to  have  won.'*  The  laws  under  which  the  trans- 
action was  held  to  l)e  contrary  to  public  policy  are  practically  the  same 
as  those  of  Texas. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

Afflrtned. 

Writ  of  error  refused. 


R.  H.  Barrow  v.  William  Lyons  et  al. 

Decided  March  29,   1905. 

1. — ^Boundaries — ^Fleld  Hotes  of  Private  Surveys. 

in  a  contest  as  to  the  true  boundary  line  of  an  original  survey  patented 
by  the  government,  field  notes  purporting  to  be  notes  of  a  survey  made  for  the 
original  grantee  signed  by  "D.  B.,  surveyor/'  with  nothing  indicating  that  he 
acted  under  any  official  authority  or  connecting  such  field  notes  with  the  original 
grant,  were  not  conclusive  and  could  be  shown  by  other  evidence  to  be  in- 
correct. 

2. — Same — ^Fleld  Hotel  not  Conolniive. 

Even  the  field  notes  of  the  original  surveyor  are  not  held  absolutely  con- 
clusive, but  every  circumstance  is  admitted  that  tends  to  show  the  tracks  of  the 
surveyor  on  the  ground. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  A.  T.  Watts. 

Masterson,  Morris  &  Masterson,  for  appellant. — Evidence  is  not  ad- 
missible to  prove  the  lines  of  a  survey  to  have  been  actually  made  at  a 
place  not  called  for  by  the  field  notes  of  a  survey,  or  to  vary  the  location 
of  a  survey  from  the  location  where  its  own  field  notes  will  clearly  lo- 
cate it.  Johnson  v.  Archibald,  78  Texas,  96;  Anderson  v.  Stamps,  19 
Texas,  465 ;  Thompson  v.  Langston,.  87  Texas,  258. 

Greer  £  Minor,  Martin,  Easterling  &  Martin  and  Fiset  £  McClendon, 
for  appellees. — In  the  location  of  a  survey  upon  the  ground,  the  object 
to  be  attained  is  to  ascertain  the  exact  lines  laid  out  by  the  surveyor  in 
making  the  survey,  or,  in  other  words,  to  follow  the  footsteps  of  the  sur- 
veyor; and  to  reach  this  end  no  rigid  rules  of  evidence  can  be  applied, 
but  any  evidence  which,  under  all  the  facts  and  circumstances  of  a  given 
case,  would  tend  to  show  the  true  location  of  a  survey  as  actually  made 
by  the  surveyor  on  the  ground  at  the  time  is  competent,  and  the  court 
did  not  err  in  admitting  the  testimony  complained  of,  nor  in  establishing 
the  north  line  of  the  Dean  and  Horton  surveys  as  found  in  the  judg- 
ment. Stroud  V.  Springfield,  28  Texas,  649 :  Pagan  v.  Stoner,  67  Texas, 
287;  Blasengame  v.  Davis,  68  Texas,  697;  Boone  v.  Hunter,  62  Texas, 
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582;  Barrow  v.  Gridley,  59  S.  W.  Bep.,  914,  par.  2;  Hubert  v.  Bartlett, 
9  Texas,  104;  Medlin  v.  Wilkins,  60  Texas,  414;  1  Sayles'  Early  Laws 
of  Texas,  art.  398,  p.  271;  art.  766,  p.  404;  art.  773,  p.  411. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  appellant 
against  William  Lyons,  H.  M.  Trueheart,  Mrs.  H.  V.  Keith,  L.  N. 
Goldbeek,  A.  F.  Bemis  and  the  Southwestern  Rice  Company,  to  recover 
a  tract  of  1,280  acres  of  land  which  was  surveyed  for  the  public  school 
fund  of  Texas  by  virtue  of  Confederate  Certificate  No.  95,  issued  to  Mrs. 
P.  J.  Chiles.  The  appellees  answered  by  general  denials  and  pleas  of 
not  guilty,  and  filed  special  pleas  setting  up  cross-actions  against  appel- 
lant, and  sought  to  make  new  parties.  All  parts  of  the  answers  were 
stricken  out  except  the  general  denials  and  pleas  of  not  guilty.  The 
cause  was  discontinued  as  to  William  Lyons,  and  on  a  hearing  of  the 
cause  by  the  court,  judgment  was  rendered  for  appellees. 

Appellees  showed  title  to  themselves  by  successive  links  in  the  chain 
back  to  grants  made  by  the  Mexican  government  to  Susanna  Horton  and 
Sophia  Dean,  in  February,  1835,  and  the  contest  was  as  to  the  location 
of  the  north  Hues  of  those  two  grants.  The  north  line  of  the  S.  Horton 
grant  is  a  continuation  of  the  north  line  of  the  Dean  grant,  and  if  the 
north  line  of  the  latter  grant  is  the  same  as  the  south  line  of  an  older 
survey,  known  as  the  Ramayor,  or  Thos.  F.  McKinney,  a  vacancy  occurs 
between  the  Horton  and  I)ean  north  line  and  the  south  lines  of  surveys 
numbers  98,  99,  100  and  101  made  for  the  Texas  &  New  Orleans  Rail- 
way Company,  the  boundaries  of  which  are  well  marked  and  defined,  but 
all  of  which  call  for  the  north  line  of  the  Horton  and  Dean  surveys  as 
their  south  line.  It  is  the  contention  of  appellant  that  there  was  no  con- 
flict between  the  Thos.  F.  McKinney  and  the  Dean  surveys,  but  that  the 
north  line  of  the  Dean  survey,  and  consequently  the  north  line  of  the 
Horton  survey,  is  fixed  by  the  south  line  of  the  McKinney,  which  was 
an  older  survey.  On  the  other  hand,  it  is  the  contention  of  appellees 
that  the  Dean  survey  conflicted  with  the  McKinney  survey  to  such  an 
extent  as  to  throw  its  north  line  so  far  north  as  to  leave  no  vacancy  be- 
tween the  Horton  and  Dean  surveys  and  the  surveys  made  for  the  Texas 
&  New  Orleans  Railway  Company.  The  following  map  will  make 
clearer  the  points  of  controversy  between  the  parties: 
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The  court  admitted  in  evidence  the  call  in  the  field  notes  of  several 
surveys,  other  than  the  Dean  and  S.  Horton  surveys,  as  testimony  to  be 
considered  by  the  court  in  locating  the  north  line  of  the  Dean  and  Hor- 
ton surveys,  and  the  admission  of  such  testimony  is  complained  of  in 
the  first  assignment  of  error,  on  the  ground  that  the  location  of  the  lines 
of  those  two  surveys  was  fixed  with  certainty  by  the  calls  of  their  re- 
spective field  notes.  In  the  grants  by  the  Mexican  government  to  S. 
Horton  and  Sophia  Dean  the  field  notes  are  such  that  the  land  could  not 
now  be  identified  by  them  alone,  and  appellant  introduced  in  evidence 
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what  ifl  called  by  its  author  "notes  of  a  survey  made  for  Sophia  Dean 
in  the  prairie,  south  of  Manars  or  Skates  survey,  about  fifteen  miles 
west  of  Santa  Anna."  In  those  notes  the  call  for  the  north  line  of  the 
Dean  survey  makes  it  the  same  as  the  south  line  of  the  Skates  or 
Manars  survey,  which  is  the  same  as  the  McKinney  survey  above  men- 
tioned. Those  notes  were  made  by  a  man  who  signs  them  "David 
Brown,  Surveyor."  There  is  nothing  in  the  record  to  indicate  that  his 
notes  had  any  connection  with  the  original  survey,  which  was  made  by 
Arthur  Henrie,  under  direct  authority  of  the  Mexican  government. 
David  Brown,  so  far  as  shown,  appears  to  have  been  a  private  surveyor 
acting  under  no  official  authority  in  making  the  survey,  whose  work,  if 
done  as  stated  for  Sophia  Dean,  was  afterwards  repudiated  by  her  in  a 
deed  made  by  her  to  the  survey,  in  which  she  expressly  reserved  that 
part  of  it  in  conflict  with  the  McKinney  survey. 

Although  no  authority  is  shown  under  which  Brown  acted  in  making 
the  Dean  survey,  it  is  the  contention  of  appellant  that  his  field  notes 
are  of  such  dignity  that  they  can  not  be  attacked  nor  shown  to  be  inac- 
curate or  incorrect,  and  as  authority  for  the  proposition  he  cites  Cook  v. 
Dennis  (61  Texas,  246) ;  Ayres  v.  Harris  (77  Texas,  64),  and  Irvin  v. 
Bell  (80  Texas,  332).  It  is  revealed,  by  a  consideration  of  those  cases, 
that  neither  of  them  sustains  appellant's  proposition. 

In  Cook  V.  Dennis  the  court  states:  "To  aid  in  the  identification  of 
the  land,  appellant  offered  to  read  as  evidence  a  certified  copy  of  tlie 
original  field  notes  of  the  survey.  It  seems  that  these  were  made  out  in 
the  English  language,  and  passed  to  the  Commissioner  for  extending 
grants;  that  they  were  translated  into  the  Spanish  language,  and,  as 
thus  translated,  were  incorporated  into  the  grant.  The  courses  and  dis- 
tances along  the  meanders  of  the  river,  as  given  in  the  original,  were 
omitted  in  the  translation.  Therefore,  it  was  to  supply  the  omission, 
and  to  aid  the  grant,  that  the  certified  copy  was  offered  in  evidence."  In 
this  case  there  is  nothing  to  indicate  that  Brown  made  out  the  original 
field  notes,  or  that  any  part  of  them  was  embodied  in  the  grant;  in  fact, 
no  connection  whatever  between  them  and  the  original  grant  appears 
from  the  record. 

In  the  case  of  Keyser  v.  Meusback  it  was  held  that,  where  the  intent 
of  a  surveyor,  in  correcting  the  field  notes  of  a  survey  made  by  him,  is 
manifest,  and  the  corrected  field  notes  are  carried  into  the  patent,  the 
corrected  field  notes  must  prevail.  That  does  not  sustain  the  proposition 
that  field  notes  made  by  another  surveyor  than  the  one  who  made  the 
original  survey,  which  are  not  carried  into  the  grant,  can  not  be  shown 
to  be  incorrect. 

In  the  case  of  Irvin  v.  Bell  the  Mexican  government  directed  the 
"surveyor  citizen  D.  Brown"  to  make  the  survey,  and  he  made  the  orig- 
inal survey,  his  field  notes  being  in  English,  lliey  were  translated  and 
went  into  the  original  grant.  The  court  said :  "There  can  be  no  doubt 
about  what  are  called  the  English  field  notes  being  the  original  ones 
made  by  the  surveyor  and  the  ones  upon  which  the  title  was  issued. 
.  .  .  The  English  field  notes  being  the  original,  and  being  preserved 
along  with  the  Spanish  copy  of  them  as  an  archive,  and  the  title  not 
itself  containing  the  field  notes,  but  referring  in  that  respect  to  the  re- 
port of  the  surveyor,  we  think  it  was  proper  to  treat  them  as  part  of 
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the  title,  and  not  as  extraneous  evidence  changing  or  contradicting  it." 
Even  in  that  case  evidence  aliunde  was  introduced  to  show  the  true  lo- 
cation of  the  land.  The  facts  in  that  case  are  like  those  in  this.  In 
this  case  the  order  of  the  Mexican  government  for  the  survey  was  di- 
rected to  '^citizen  Arthur  Henrie/*  and  not  to  "citizen  Brown/*  and  he 
made  the  survey,  and  the  survey  of  the  "surveyor  citizen  Arthur  Hen- 
rie"  is  referred  to  and  made  a  part  of  the  original  grant. 

It  follows  that  the  court  did  not  err  in  allowing  the  introduction  of 
evidence  tending  to  show  that  the  field  notes  made  by  Brown  were  not 
infallible  and  not  conclusive.  It  has  not  been  held,  in  the  case  of  the 
field  notes  of  the  original  surveyor,  that  they  are  absolutely  conclusive, 
but  in  every  case  every  circumstance  is  admitted  that  tends  to  show 
the  tracks  of  the  surveyor  on  the  ground.  It  is  true,  as  said  in  the  case 
of  Anderson  v.  Stamps  (19  Texas,  465),  that  it  is  not  meant  that  calls 
in  a  grant  for  certain  known  and  established,  natural  or  artificial  monu- 
ments, can  be  controlled  by  parol  proof  of  a  survey  entirely  inconsistent 
with  and  repugnant  to  all  calls  of  the  grant,  and  nothing  of  the  kind  was 
undertaken  in  this  suit  No  attempt  was  made  to  vary  the  calls  in  the 
grant  by  parol  evidence,  but  to  explain  them. 

The  maps  from  the  General  Office,  dated  in  1840,  1862,  1873  and 
1882,  all  of  which  are  older  than  appellant's  grant,  show  a  conflict  be- 
tween the  Dean  and  McKinney  surveys.  Sophia  Dean,  in  a  deed  to  her 
grant  on  July  8,  1845,  reserved  all  that  part  of  it  that  conflicted  with  the 
Thos.  F.  McKinney  survey,  and  the  same  thing  was  done  by  her  grantees 
in  their  deeds  to  others.  It  was  shown  that  long  prior  to  1884,  when  the 
patent  under  which  appellant  claims  was  granted,  it  was  generally  recog- 
nized by  those  living  in  the  vicinity  of  the  land  that  the  north  line  of 
the  Dean  survey  was  in  the  place  claimed  for  it  by  appellees.  The  rail- 
road surveys  called  for  that  north  line,  and  were  actually  run  to  the 
north  line  claimed  by  appellees,  and  those  surveys  were  made  in  1871. 
In  addition  to  the  above,  surveys  starting  from  well-established  corners 
and  lines  of  old  surveys  were  made  that  fixed  the  north  line  of  the  Dean 
survey  in  the  place  claimed  by  appellees.  There  is  sufficient  evidence  to 
sustain  the  judgment  of  the  court. 

The  judgment  is  affirmed. 

Affirmed. 


A.  S.  McLemore  and  T.  S.  McGowan  v.  J.  J.  Lomax. 

Decided  March  31,   1906. 

Limitations — ^Adverse  Pouesslon — Conflicting  Grants. 

The  owner  of  a  junior  grant  and  survey  which  in.  part  overlaps  an  older 
grant  can  acquire  title  to  the  part  in  conflict  by  limitation  and  adverse  pos- 
session for  three  or  five  years  only  where  he  has  actual  possession  of  the 
part  in  conflict,  and  it  is  not  sufficient  that  he  has  possession,  with  improve- 
ments thereon,  of  the  part  of  the  junior  survey  not  so  in  conflict. 

Error  from  the  District  Court  of  Harris.     Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Stevens  &  Pickett,  for  plaintiffs  in  error. 
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Jacob  C.  Baldwin,  for  defendant  in  error. — Cited  in  support  of  the 
ruling  of  the  trial  court,  as  here  aflBrmed,  Parker  v.  Baines,  65  Texas, 
611;  White  v.  Burnly,  20  How.,  226;  Peyton  v.  Barton,  53  Texas,  298; 
Turner  v.  Moore,  81  Texas,  209. 

GILL,  Associate  Justice. — This  suit  was  brought  by  J.  J.  Lomax 
to  recover  of  McLemore,  McGowan  and  other  defendants,  a  part  of  the 
Edward  King  league  of  land.  As  all  the  parties  to  the  suit  have  ad- 
justed their  differences  by  agreement,  except  Lomax  and  McGowan,  we 
state  only  the  issue  between  them. 

McGowan  conceded  that  the  paper  title  to  the  land  sued  for  was  in 
the  plaintiff,  but  interposed  the  bar  of  limitation  of  three  and  five  years. 
The  court,  sitting  without  a  jury,  rendered  judgment  for  plaintiff,  and 
McGowan  has  appealed. 

Plaintiff  owned  the  Edward  King  league.  The  Mary  McGruder  sur- 
vey of  767  acres  was  junior  to  the  King,  and  overlapped  it.  No  ques- 
tion of  boundary  is  presented.  There  was  no  possession  of  the  senior 
grant  by  appellee.  McGowan  bought  100  acres  of  the  Mary  McGruder, 
and  some  part  of  it  was  on  the  conflict  between  the  King  and  McGruder. 
He  sold  sixteen  and  two-thirds  acres,  and  has  occupied  a  part  of  the  re- 
maining eighty-three  and  one-third  acres  since  1893.  His  title  is  con- 
nected with  the  sovereignty  of  the  soil,  so  that  if  the  possession  shown 
supports  his  plea  of  three  years  limitation  judgment  should  have  been 
for  him. 

It  seems  to  be  well  settled  that  one  claiming  under  a  deed  to  an  over- 
lap of  a  junior  survey  must,  in  order  to  support  his  claim,  show  posses- 
sion of  at  least  a  part  of  the  overlap.  It  is  not  enough  merely  to  show 
possession  of  land  included  within  the  limits  of  his  own  deed.  (Parker 
V.  Baines,  65  Texas,  611.)  This  rule  applies  as  well  to  the  five-year 
statute.  In  this  case  McGowan  has  failed  to  meet  this  requirement. 
He  has,  beyond  doubt,  shown  more  than  three  years*  possession  of  a 
part  of  the  land  included  in  the  field  notes  of  the  McGruder  grant  and  in 
his  deed  to  a  part  of  it,  but  the  record  fails  to  show  that  any  part  of  his 
possession  or  improvements  were  situated  on  the  portion  of  the  Mc- 
Gruder which  overlapped  the  King. 

The  judgment  is  affirmed  as  to  McGowan  for  the  reasons  given.  It 
is  affirmed  as  to  McLemore  according  to  the  agreement  of  the  parties 
filed  in  the  record.  The  writ  of  error  not  having  been  perfected  as  to 
W.  F.  Smith,  it  is  dismissed  as  to  him. 

Affirmed. 
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Texas  &  Nbw  Orleans  By.  Co.  v.  C.  T.  Booker. 

Decided  March  31,  1005. 

1. — JnriidiotioB — ^Amount — Carrier'!  Lien — ^Foredoture. 

In  an  action  to  enforce  a  carrier's  common  law  lien,  to  satisfy  which  the 
statute  gives  the  carrier  the  right  to  sell  the  property,  the  value  of  the  prop- 
erty, and  not  the  amount  of  the  freight  charges,  determines  the  jurisdiction 
of  the  court.    Lawson  v.  Lynch,  9  Texas  Civ.  App.,  582,  distinguished. 

2. — Same — Suit  by  Lienholden  to  Keeover  Posteiiion. 

In  an  action  by  a  carrier  to  recover  possession  of  property  upon  which 
it  has  a  lien,  of  which  possession  it  has  been  wrongfully  deprived  bv  the 
owner  of  the  property,  the  value  of  the  property  determines  the  jurisdiction  of 
the  court. 

Appeal  from  the  County  Court  of  Liberty.  Tried  below  before  Hon. 
M.  D.  Baybum. 

Baker,  Boils,  Parker  &  Garwood  and  Stevens  &  Pickett,  for  appellant. 
— 1.  In  suits  to  enforce  a  lien  held  upon  personal  property,  the  value  of 
the  property  which  it  is  sought  to  subject  to  the  lien,  and  not  the 
amount  of  the  debt  claimed,  determines  the  jurisdiction  of  the  court. 
Cotulla  V.  Goggan,  77  Texas,  32;  Marshall  v.  Taylor,  7  Texas,  235;  Lane 
v.  Howard,  22  Texas,  7;  Smith  v.  Giles,  65  Texas,  341;  Eeal  Estate 
Co.  V.  Bahn,  87  Texas,  583;  Munroe  v.  Schwartz,  4  App.  Con.  Cases, 
sec.  104. 

2.  If  a  common  carrier  has  a  right  to  detain  goods  carried  until 
freight  charges  thereon  are  paid,  whether  such  right  be  by  virtue  of  a 
contract  lien,  statutory  lien  or  a  common  law  lien,  where  the  property 
is  taken  from  the  possession  of  the  carrier  unlawfully  or  without  its 
knowledge  or  consent,  the  carrier  can  only  protect  itself  by  resorting 
to  a  writ  of  sequestration,  in  order  to  regain  the  possession  of  the  prop- 
erty, and  such  writ  in  such  case  must  be  issued  by  the  court  having 
jurisdiction  of  the  value  of  the  property  to  be  sequestrated.     19  Am. 

6  Eng.  Enc.  of  Law,  2d  ed.,  vol.  19,  pp.  7,  34;  24  Am.  &  Eng.  Enc.  of 
Law,  2d  ed.,  p.  477,  par.  1  and  2,  and  p.  478,  par.  3.  Cotulla  v.  Gog- 
gan, 77  Texas,  31;  Marshall  v.  Taylor,  7  Texas,  235;  Lane  v.  Howard, 
22  Texas,  7;  Smith  v.  Giles,  65  Texas,  341;  Beal  Estate  Co.  v.  Bahn, 
87  Texas,  683;  arts.  4864,  4865,  Bev.  Stats.,  1896. 

Marshall  dk  Dahney,  for  appellee. — Plaintiff,  having  sued  for  $55.50 
and  to  foreclose  an  alleged  lien,  to  wit,  a  carrier's  common  law  lien, 
which  arises  by  implication  of  law,  on  certain  cattle  alleged  to  be  of  the 
value  of  $900,  the  amount  or  matter  in  controversy  that  governed  the 
jurisdiction  was  $55.50,  and  not  the  value  of  the  property  which  it  is 
sought  to  charge  with  the  payment  of  the  $55.50.    Marshall  v.  Taylor, 

7  Texas,  236;  Lane  v.  Howard,  22  Texas,  7;  Hargrave  v.  Simpson, 
25  Texas,  396;  Smith  v.  Giles,  66  Texas,  341;  Cotulla  v.  Goggan,  77 
Texas,  32;  Bohl  v.  Brown,  2  Texas  App.  C.  C.,  sec.  642;  Monroe  v. 
Swartz,  4  App,  C.  C,  sec.  104;  Close  v.  Hannig,  4  App.  C.  C,  sec.  331, 
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PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit  in 
the  County  Court  of  Liberty  County  to  recover  the  sum  of  $55.50,  al- 
leged to  be  due  as  freight  charges  for  the  transportation  over  its  railway 
of  eighteen  head  of  steers  belonging  to  appellee,  and  to  foreclose  a 
carrier's  lien  on  said  steers  for  the  amount  of  the  freight  charges. 

Appellee  demurred  to  the  petition  on  the  ground  that  it  shows  upon 
its  face  that  the  lien  sought  to  be  enforced  was  only  a  common  law 
carrier's  lien  and  therefore  the  amount  of  the  debt  claimed  and  not 
the  value  of  the  property  upon  which  the  lien  was  asserted  was  the 
amount  in  controversy,  and  this  amount  being  less  than  $200,  the  court 
was  without  jurisdiction  to  try  the  case.  The  court  sustained  the  de- 
murrer and  dismissed  the  suit;  hence  this  appeal.  The  affidavit  for 
sequestration  filed  with  the  original  petition  alleges  the  value  of  the 
steers  to  be  $900. 

It  is  a  well  settled  general  rule  of  decision  in  this  State  that  in  a 
suit  to  enforce  a  lien  upon  personal  property  the  value  of  the  property 
upon  which  the  lien  is  asserted,  and  not  the  amount  of  the  debt  claimed, 
determines  the  jurisdiction  of  the  court.  Marshall  v.  Taylor,  7  Texas, 
235;  Smith  v.  Giles,  65  Texas,  341;  CotuUa  v.  Goggan,  77  Texas,  32; 
Beal  Estate  Co.  v.  Bahn,  87  Texas,  583;  Lane  v.  Howard,  22  Texas, 
7.  Appellee's  contention  is  thus  stated  in  his  first  counter  proposition 
to  appellant's  assignment  of  error :  "The  court  did  not  err  in  sustaining 
defendant's  exceptions  to  the  jurisdiction  of  the  County  Court,  because 
plaintiif  having  sued  for  $55.50  and  to  foreclose  an  alleged  lien,  to  wit, 
a  carrier's  common  law  lien,  which  arises  by  implication  of  law,  on  cer- 
tain cattle  alleged  to  be  of  the  value  of  $900,  the  amount  or  matter 
in  controversy  that  governed  the  jurisdiction  was  $55.50,  and  not  the 
value  of  the  property  which  it  is  sought  to  charge  with  the  payment 
of  the  $55.50.  It  is  only  in  cases  of  contract  liens  that  the  value  of  the 
property  may  be  looked  to  to  determine  the  jurisdiction  of  the  court, 
and  the  case  at  bar  is  not  one  on  a  contract  lien/' 

The  case  of  Lawson  v.  Lynch,  9  Texas  Civ.  App.,  682,  is  cited  in  sup- 
port of  this  contention.  In  that  case  the  plaintiff  asserted  a  landlord's 
lien  upon  the  crop  of  his  tenant.  The  suit  was  brought  in  the  Justice 
Court,  the  amount  of  the  indebtedness  claimed  being  less  than  $200. 
A  distress  warrant  was  sued  out  and  levied  upon  com  and  cotton,  the 
value  of  which  exceeded  $200.  In  discussing  the  question  of  whether 
the  defendant's  plea  to  the  jurisdiction  should  have  been  sustained 
Justice  Williams,  speaking  for  this  court,  refers  to  the  cases  above  cited 
and  distinguishes  them  from  the  case  under  consideration.  While 
the  opinion  does  state  that  the  rule,  that  the  value  of  the  property  upon 
which  the  lien  is  claimed  determines  the  jurisdiction  of  the  court,  had 
only  been  applied  in  cases  in  which  the  lien  asserted  was  created  by 
contract  or  act  of  the  parties,  the  decision  of  the  case  is  not  based  upon 
that  ground,  but  upon  the  provisions  of  the  statute  directing  the  manner 
of  the  enforcement  of  the  landlord's  lien.  The  following  quotation 
from  the  opinion  shows  upon  what  ground  the  decision  was  based: 

"In  each  of  the  cases  mentioned,  the  lien  was  created  by  contract 
or  act  of  the  parties  upon  specific  chattels.  The  lien  of  the  landlord 
is  by  law  given  generally  upon  the  crops  of  the  tenant  and  upon  property 
furnished  him  by  the  landlord,  but  is  a  charge  upon  no  more  of  such 
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property  than  is  necessary  to  pay  the  debt.  The  distress  warrant  issues 
**to  seize  the  property  of  the  defendant,  or  so  much  thereof  as  will  satisfy 
the  demand/'  If  the  case  is  within  the  jurisdiction  of  the  justice  of 
the  peace,  the  sheriif  is  to  be  directed  to  return  the  writ  to  that  court; 
otherwise  it  is  to  be  returned  to  the  court  having  jurisdiction  of  the 
amount  in  controversy.  Eev.  Stats.,  art.  3118.  Here  the  amount  in 
controversy  necessarily  means  the  debt  sued  for,  because  the  justice  of 
the  peace  issuing  the  writ  could  only  be  governed  by  the  amount  sued 
for  in  giving  the  proper  directions  as  to  its  return,  as  he  could  not  deter- 
mine in  advance  the  value  of  the  property  which  would  be  levied  upon. 
The  plaintiif  in  suing  out  the  writ  is  not  required  to  state  the  value  of 
the  property  subject  to  the  lien.  So  that,  while  the  landlord  may 
charge  any  and  all  of  the  crops  of  the  tenant  with  his  lien,  the  judg- 
ment in  his  favor  can  reach  and  appropriate  to  its  payment  only  so 
much  as  is  necessary  to  satisfy  the  debt  sued  for  and  found  to  be  due, 
and  can  therefore  only  affect  the  property  to  that  extent.  If  the  court 
has  jurisdiction  to  adjudge  the  debt,  it  can  see  to  its  satisfaction  out  of 
the  crops  as  well  as  it  can  provide  for  the  enforcement  of  its  judg- 
ments by  attachment  or  execution.  If  jurisdiction  exists  over  the  cause 
of  action  asserted,  it  can  not  be  defeated  by  the  accident  that  the  sheriff, 
after  the  institution  of  the  suit,  levies  upon  property  of  greater  value 
than  the  debt.'' 

We  think  it  is  clear  that  this  case  does  not  sustain  appellee's  con- 
tention that  the  rule  above  mentioned  only  applies  when  the  lien  ig  crea- 
ted by  contract.  Of  the  remaining  cases  cited  by  appellee  in  support  of 
his  proposition  the  cases  of  Dozey  v.  Pennington,  10  Texas  Civ.  App., 
326;  Irvin  v.  Bexar  County,  26  Texas  Civ.  App.,  627,  2  Texas  Ct.  Bep., 
862,  and  Yeiser  v.  Taylor,  31  S.  W.  Bep.,  84,  are  cases  in  which  a  land- 
lord's lien  was  sought  to  be  enforced,  and  the  case  of  Allen  v.  Glover, 
27  Texas  Civ.  App.,  483,  3  Texas  Ct.  Bep.,  420,  is  one  in  which  a  farm 
laborer's  lien  was  asserted.  All  of  these  cases  follow  the  rule  announced 
in  Lawson  v.  Lynch,  and  the  decision  in  each  of  them  was  controlled 
by  the  provision  of  the  statute  which  only  authorizes  so  much  of  the 
crop  to  be  seized  and  sold  as  might  be  necessary  to  satisfy  the  debt 
sued  for. 

The  case  of  Smith  v.  Giles,  supra,  settles  the  question  we  are  con- 
sidering adversely  to  appellee.  Plaintiff  in  that  case  sued  to  foreclose 
a  laborer's  lien  under  article  3180  of  the  Bevised  Statutes,  and  our 
Supreme  Court  held  that  the  value  of  the  boat  upon  which  the  lien 
was  claimed  determined  the  jurisdiction  of  the  court. 

The  carrier's  lien  at  common  law  was  merely  a  right  to  hold  the 
property  until  the  freight  charges  were  paid.  1  Jones  on  Liens,  p.  7.  But 
our  statute  has  enlarged  this  right  by  authorizing  the  carrier  to  sell  the 
property  if  it  is  not.  claimed  within  a  certain  time.  Bev.  Stats.,  arts. 
327,  328,  330. 

The  petition  in  this  case  alleges  that  appellee  had  refused  to  pay  the 
charges  due  for  the  transportation  of  the  steers,  and  had,  without  the 
knowledge  or  consent  of  appellant,  taken  them  from  its  possession.  Ap- 
pellant had  the  right  to  refuse  to  deliver  the  property  until  the  charges 
were  paid,  and  if  such  payment  was  not  made  within  forty-eight  hours 
Vol.  XXXVIII.  Civil— 38. 
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after  the  steers  arrived  at  their  destination  it  could,  under  the  arti- 
cles of  the  statute  before  cited,  have  sold  them  and  applied  the  proceeds 
to  the  payment  of  freight  charges.  Appellee  having  wrongfully  taken 
the  property  from  appellant's  possession  and  thus  prevented  it  from 
pursuing  its  statutory  remedy,  it  could  resort  to  the  courts  for  the  en- 
forcement of  its  rights. 

The  common  law  lien  is  upon  the  whole  of  the  property,  and  these 
statutes  authorize  the  sale  of  all  of  the  property  upon  which  the  charges 
are  due,  and  do  not,  as  the  landlord's  lien  statute,  restrict  the  right 
of  sale  to  so  much  of  the  property  as  may  be  necessary  to  pay  the 
charges.  Such  being  the  character  of  the  lien  sought  to  be  enforced 
by  appellant,  the  value  of  the  property  upon  which  the  lien  was  asserted 
determines  the  jurisdiction  of  the  court,  and  that  value  being  an  amount 
within  the  jurisdiction  of  the  court  below,  the  exception  to  the  petition 
for  want  of  jurisdiction  should  have  been  overruled. 

If  appellant  was  not  entitled .  to  have  its  lien  foreclosed  and  the 
property  sold  in  satisfaction  thereof,  it  was  clearly  entitled  to  regain 
possession  of  the  steers  and  hold  them  until  the  freight  charges  were 
paid,  and  its  petition  asks  this  relief.  In  a  suit  of  this  character  the 
value  of  the  property  to  which  the  right  of  possession  is  asserted  neces- 
sarily determines  the  question  of  jurisdiction. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
for  trial. 

Reversed  and  remanded. 

Pending  a  motion  for  rehearing  the  question  of  jurisdiction  involved  in 
this  case  was  certified  to  the  Supreme  Court  and  was  answered  by  it 
in  accordance  with  the  opinion  as  here  given.    99  Texas,  126. 
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Texas  &  Pacific  Eailway  Company  v.  J.  Y.  Stewart. 

Decided  April   1,   1005. 

1. — Carriers  of  Live  Stock— Damages — ^Belay  PreventiBg  Sale. 

Where  plaintiff  shipped  horses  to  Texarkana  which  he  had  contracted  to 
sell  with  delivery  at  Mineola,  of  which  the  carrier  had  notice,  and  because  of 
its  negligence  he  lost  such  sale  and  made  another  sale  of  the  horses  at  Fort 
Worth,  to  be  delivered  at  Texarkana,  but  the  carrier's  further  negligence  having 
prevented  the  consummation  of  that  sale  also,  he  was  forced  to  sell  at  Texarkana 
at  the  market  price,  which  was  less  than  the  contract  price,  it  was  error  for 
the  court's  charge,  where  the  evidence  showed  that  the  damages  from  loss  of 
the  sale  at  Mineola  could  not  amount  to  the  sum  sued  for,  to  instruct  the  jury, 
if  they  found  the  carrier  was  negligent,  to  find  for  plaintiff  not  to  exceed 
the  sum  sued  for. 

2. — Same— Measure  of  Damages. 

If  the  loss  of  the  sale  at  Mineola  was  the  only  loss,  the  measure  of  dam- 
ages was  the  difference  in  the  contract  price  of  the  horses  at  Mineola  and  the 
price  bargained  for  at  Fort  Worth,  but  if  both  sales  were  missed  through  de- 
fendant's negligence,  then  the  measure  of  damages  would  be  the  difference  be- 
tween the  contract  price  at  Mineola  and  the  market  value  of  the  horses  in  the 
condition,  and  at  the  time  they  arrived  at  Texarkana. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before  Hon* 
W.  B.  Crockett. 

Earnest  &  Smith,  for  appellant. 

F.  0.  Thurmond  and  R.  G.  Smithy  for  appellee. 

SPEER,  Associate  Justice. — Appellee  sued  the  appellant  to  recover 
damages  to  twenty-nine  head  of  horses  shipped  from  Boscoe,  Texas,  to 
Texarkana,  Texas,  alleging  that  he  had  contracted  to  sell  said  horses 
for  $27.50  per  head,  conditioned  on  their  delivery  at  Mineola,  Texas, 
on  July  1,  1903,  of  which  contract  the  appellant  had  due  notice,  and 
that  through  appellant's  negligence  the  horses  did  not  reach  Mineola 
within  proper  time,  whereby  he  was  prevented  from  complying  with  his 
contract,  and  in  consequence  of  which  he  was  forced  to  sell  to  another 
party  at  Fort  Worth,  Texas,  at  a  less  sum  per  head,  to  be  delivered  at 
Texarkana,  and  by  reason  of  appellant's  further  negligence  he  was  pre- 
vented in  consummating  this  sale,  and  was  forced  to  sell  the  horses  at 
Texarkana  for  $15  per  head,  that  being  their  market  value  in  their  then 
condition.  There  was  judgment  against  appellant  for  $340  with  in- 
terest, hence  this  appeal. 

The  seventh  and  eighth  assignments  of  error,  attacking  the  fifth  para- 
graph of  the  court's  charge,  are  sustained,  the  paragraph  in  question 
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reading:  ^^If^  under  paragraph  4  of  this  charge,  you  should  find  for 
plaintiff,  and  you  further  fijid  from  the  evidence  that  the  plaintiff  made 
a  contract  of  sale  of  said  horses  in  Port  Worth,  Texas,  to  one  H.  S. 
Dees,  and  you  further  find  that  under  said  contract  plaintiff  was  to  de- 
liver said  horses  to  said  Dees  at  Texarkana,  and  you  further  find  from 
the  evidence  that,  from  the  failure  of  the  defendant  to  use  ordinary  care 
and  diligence  in  handling  and  transporting  said  horses  to  Texarkana, 
Texas,  and  you  further  find  that,  after  said  horses  reached  Texarkana, 
the  defendant  failed  to  use  ordinary  care  and  diligence  in  delivering 
said  horses  to  said  Dees,  then  you  will  assess  the  damages  of  plaintiff 
at  the  difference  between  the  price  for  which  plaintiff  had  contracted 
said  horses  at  Mineola,  Texas,  on  July  1,  1903,  and  the  market  price*  of 
said  horses  at  Texarkana,  Texas,  which  would  be  the  difference  in  the 
market  value  of  said  horses  at  said  Texarkana,  at  the  time  and  in  the 
condition  in  whidi  they  should  have  been  delivered,  and  at  the  time 
and  in  the  condition  in  which  they  were  delivered  at  said  Texarkana 
after  said  sale  to  said  Dees  at  Fort  Worth,  Texas."  The  objections  to 
this  paragraph  are  that  the  "same  is  confused,  misleading,  and  wholly  un- 
intelligible, because  it  submits  to  the  jury  a  false,  improper  and  impos- 
sible measure  of  damages,"  and  because  the  "market  price  of  said  horses 
at  Texarkana  was  the  price  at  which  they  could  have  been  sold  at  that 
time  and  in  their  then  condition."  Counsel  for  appellee  admits  that 
the  charge  is  exceedingly  awkwardly  framed,  and  perhaps  subject  to 
other  criticisms  than  those  urged  against  it  by  appellant;  and  so  much 
so,  we  think,  that  the  construction  given  it  by  tjie  jury  is  entirely  prob- 
lematical. 

The  status  of  the  evidence  being  such  that  if  appellant  was  liable 
for  the  loss  of  the  contract  at  Mineola  only,  the  damages  could  not 
amount  to  anything  like  $362.50,  the  sum  claimed  in  the  suit,  the  court 
should  not  have  instructed  the  jury  that,  in  that  event,  they  would  find 
for  the  plaintiff  not  to  exceed  that  sum.  If  that  should  prove  to  be  the 
extent  of  appellant's  negligence  the  jury  should  be  instructed  to  find 
for  the  plaintiff  the  difference  between  the  contract  price  of  the  horses 
at  Mineola  and  the  sum  brought  at  Fort  Worth.  Of  course,  if  both  sales 
were  missed  through  the  negligence  of  appellant,  then  the  measure  of 
damages  would  be  the  difference  between  the  contract  price  at  Mineola 
and  the  market  value  of  the  horses  in  the  condition  and  at  the  time  they 
arrived  at  Texarkana. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  J.  J.  Ellerd. 

Decided   April   1,   1906. 

1. — Carriers  of  Live  Stock — ^Evidence — Delay. 

In  an  action  for  damages  resulting  from  delay  in  transporting  live  stock 
it  is  competent  for  witnesses  having  the  requisite  knowledge  to  state  what 
would  be  a  reasonable  time  for  the  transportation. 
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2. — Same — Special  Damage— Pleading. 

Eridence  in  such  an  action  that  plaintiff  told  certain  agents  of  defendant 
that  he  wanted  to  enter  the  horses  shipped  at  a  fair  as  soon  as  possible  was 
not  admissible  where  the  petition  did  not  seek  to  recover  special  damages 
because  of  delay  in  entering  the  horses  at  the  fair. 

3. — Same— HarmleM  Error. 

The  improper  admission  of  such  evidence  was  harmless  error  where  the 
charge  did  not  authorize  a  recovery  for  delay  in  entering  the  horses  at  the  fair. 

4. — Same — ^Market  Value— Pleading  and  Proof. 

PlaintiiT  was  entitled  to  prove  that  there  was  no  market  value  for  his 
horses  at  the  point  of  destination,  although  his  petition  did  not  allege  there 
was  no  market  value. 

5. — Same— Xarket  Value— E^ldenoe — Charges. 

Testimony  by  a  witness  that  there  had  been  a  few  individual  sales  of  such 
horses  at  the  place  of  destination,  but  that  there  was  no  market  for  such  horses 
there,  did  not  render  unauthorized  a  charge  permitting  a  recovery  upon  the 
basis  of  actual  value  of  the  horses. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

T.  J.  Freeman  and  J.  M,  Wagstaff,  for  appellant. 

B.  4.  Cox,  Harry  Tom  King  and  R.  M.  Ellerd,  for  appellee. 

CONNER,  Chief  Justice. — As  presented  to  us,  this  case  varies  but 
little  from  the  numerous  cases  for  damages  sought  because  of  injuries 
inflicted  during  the  transportation  of  livestock.  Briefly  stated,  the  facts 
show  that,  during  the  fall  of  1901,  appellee  delivered  to  the  appellant 
company  at  Dallas,  Texas,  for  transportation  to  Abilene,  Texas,  five 
race  horses.  In  his  petition  appellee  alleged  that  the  horses  were 
greatly  delayed,  and  were  roughly  handled  during  the  shipment  to  Abi- 
lene, and  that  sometime  thereafter  the  same  horses  were  reshipped  from 
Abilene  to  Denison,  Texas,  and  that  during  this  transportation  also 
there  was  negligent  delay  and  rough  handling,  causing  other  and  fur- 
ther damage.  The  trial  resulted  in  a  verdict  in  appellee's  favor  for  the 
sum  of  $1,500,  and  the  case  now  appears  before  us  on  appeal. 

It  is  first  objected  that  the  court  committed  error  in  permitting  the 
plaintiff  to  prove  what  was  a  reasonable  time  within  which  appellant 
should  have  transported  said  horses  from  Dallas  to  Abilene.  The  objec- 
tion made  to  this  testimony,  as  shown  by  the  bill  of  exceptions,  was  that 
"it  was  a  question  of  fact  for  the  jury  to  determine  as  to  what  was  a 
reasonable  time  in  which  the  horses  should  have  been  transported." 
We  think  this  contention  without  merit.  The  function  of  the  jury,  it  is 
true,  was  to  determine  whether  the  transportation  was  within  a  reason- 
able time;  but,  in  so  doing,  evidence  was  necessary  to  guide  them,  and  it 
was  competent  for  witnesses  having  the  requisite  knowledge  to  state,  as 
a  matter  of  fact,  what  would  constitute  such  reasonable  time.  The  evi- 
dence tended  to  show  that  appellee  was  qualified  to  speak  upon  the  sub- 
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reading:  "If,  under  paragraph  4  of  this  charge,  you  should  find  for 
plaintiff,  and  you  further  find  from  the  evidence  that  the  plaintiff  made 
a  contract  of  sale  of  said  horses  in  Port  Worth,  Texas,  to  one  H.  S. 
Dees,  and  you  further  find  that  under  said  contract  plaintiff  was  to  de- 
liver said  horses  to  said  Dees  at  Texarkana,  and  you  further  find  from 
the  evidence  that,  from  the  failure  of  the  defendant  to  use  ordinary  care 
and  diligence  in  handling  and  transporting  said  horses  to  Texarkana, 
Texas,  and  you  further  find  that,  after  said  horses  reached  Texarkana, 
the  defendant  failed  to  use  ordinary  care  and  diligence  in  delivering 
said  horses  to  said  Dees,  then  you  will  assess  the  damages  of  plaintiff 
at  the  difference  between  the  price  for  which  plaintiff  had  contracted 
said  horses  at  Mineola,  Texas,  on  July  1,  1903,  and  the  market  price«of 
said  horses  at  Texarkana,  Texas,  which  would  be  the  difference  in  the 
market  value  of  said  horses  at  said  Texarkana,  at  the  time  and  in  the 
condition  in  which  they  should  have  been  delivered,  and  at  the  time 
and  in  the  condition  in  which  they  were  delivered  at  said  Texarkana 
after  said  sale  to  said  Dees  at  Fort  Worth,  Texas."  The  objections  to 
this  paragraph  are  that  the  "same  is  confused,  misleading,  and  wholly  un- 
intelligible, because  it  submits  to  the  jury  a  false,  improper  and  impos- 
sible measure  of  damages,"  and  because  the  "market  price  of  said  horses 
at  Texarkana  was  the  price  at  which  they  could  have  been  sold  at  that 
time  and  in  their  then  condition."  Counsel  for  appellee  admits  that 
the  charge  is  exceedingly  awkwardly  framed,  and  perhaps  subject  to 
other  criticisms  than  those  urged  against  it  by  appellant;  and  so  much 
so,  we  think,  that  the  construction  given  it  by  tjie  jury  is  entirely  prob- 
lematical. 

The  status  of  the  evidence  being  such  that  if  appellant  was  liable 
for  the  loss  of  the  contract  at  Mineola  only,  the  damages  could  not 
amount  to  anything  like  $362.50,  the  sum  claimed  in  the  suit,  the  court 
should  not  have  instructed  the  jury  that,  in  that  event,  they  would  find 
for  the  plaintiff  not  to  exceed  that  sum.  If  that  should  prove  to  be  the 
extent  of  appellant's  negligence  the  jury  should  be  instructed  to  find 
for  the  plaintiff  the  difference  between  the  contract  price  of  the  horses 
at  Mineola  and  the  sum  brought  at  Fort  Worth.  Of  course,  if  both  sales 
were  missed  through  the  negligence  of  appellant,  then  the  measure  of 
damages  would  be  the  difference  between  the  contract  price  at  Mineola 
and  the  market  value  of  the  horses  in  the  condition  and  at  the  time  they 
arrived  at  Texarkana. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  J.  J.  Ellerd. 

Decided  April   1,   1905. 

1. — Carriers  of  Live  Stock — ^Evidence — Delay. 

In  an  action  for  damages  resulting  from  delay  in  transporting  live  stock 
it  is  competent  for  witnesses  having  the  requisite  knowledge  to  state  what 
would  be  a  reasonable  time  for  the  transportation. 
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2. — Same — Special  Damage— Pleading. 

Evidence  in  such  an  action  that  plaintiff  told  certain  agents  of  defendant 
that  he  wanted  to  enter  the  horses  shipped  at  a  fair  as  soon  as  possible  was 
not  admissible  where  the  petition  did  not  seek  to  recover  special  damages 
because  of  delay  in  entering  the  horses  at  the  fair. 

3. — Same— Harmless  Error. 

The  improper  admission  of  such  evidence  was  harmless  error  where  the 
charge  did  not  authorize  a  recovery  for  delay  in  entering  the  horses  at  the  fair. 

4. — Same — ^Xarket  Value— Pleading  and  Proof. 

Plaintiff  was  entitled  to  prove  that  there  was  no  market  value  for  his 
horses  at  the  point  of  destination,  although  his  petition  did  not  allege  there 
was  no  market  value. 

5. — Same— Market  Value— Evidence— Charges. 

Testimony  by  a  witness  that  there  had  been  a  few  individual  sales  of  such 
horses  at  the  place  of  destination,  but  that  there  was  no  market  for  such  horses 
there,  did  not  render  unauthorized  a  charge  permitting  a  recovery  upon  the 
basis  of  actual  value  of  the  horses. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  Hon. 
J.  H.  Calhoun. 

T.  J.  Freeman  and  J.  M.  Wagstaff,  for  appellant. 

B,  A.  Cox,  Harry  Tom  King  and  R,  M.  Ellerd,  for  appellee. 

CONNER,  Chief  Justice. — As  presented  to  us,  this  ease  varies  but 
little  from  the  numerous  cases  for  damages  sought  because  of  injuries 
inflicted  during  the  transportation  of  livestock.  Briefly  stated,  the  facts 
show  that,  during  the  fall  of  1901,  appellee  delivered  to  the  appellant 
company  at  Dallas,  Texas,  for  transportation  to  Abilene,  Texas,  five 
race  horses.  In  his  petition  appellee  alleged  that  the  horses  were 
greatly  delayed,  and  were  roughly  handled  during  the  shipment  to  Abi- 
lene, and  that  sometime  thereafter  the  same  horses  were  reshipped  from 
Abilene  to  Denison,  Texas,  and  that  during  this  transportation  also 
there  was  negligent  delay  and  rough  handling,  causing  other  and  fur- 
ther damage.  The  trial  resulted  in  a  verdict  in  appellee^s  favor  for  the 
sum  of  $1,500,  and  the  case  now  appears  before  us  on  appeal. 

It  is  first  objected  that  the  court  committed  error  in  permitting  the 
plaintiff  to  prove  what  was  a  reasonable  time  within  which  appellant 
should  have  transported  said  horses  from  Dallas  to  Abilene.  The  objec- 
tion made  to  this  testimony,  as  shown  by  the  bill  of  exceptions,  was  that 
"it  was  a  question  of  fact  for  the  jury  to  determine  as  to  what  was  a 
reasonable  time  in  which  the  horses  should  have  been  tratisported.*' 
We  think  this  contention  without  merit.  The  function  of  the  jury,  it  is 
true,  was  to  determine  whether  the  transportation  was  within  a  reason- 
able time ;  but,  in  so  doing,  evidence  was  necessary  to  guide  them,  and  it 
was  competent  for  witnesses  having  the  requisite  knowledge  to  state,  as 
a  matter  of  fact,  what  would  constitute  such  reasonable  time.  The  evi- 
dence tended  to  show  that  appellee  was  qualified  to  speak  upon  the  sub- 
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ject;  indeed,  no  objection  was  made  to  the  testimony  because  of  a  want 
of  qualification ;  and  we  think  the  court's  ruling  sustained  by  numerous 
authorities,  which  we  will  not  take  the  trouble  to  cite. 

Objection  was  also  urged  to  the  court's  ruling  in  permitting  appellee 
to  testify  that,  after  the  delivery  of  his  horses  to  the  appellant  at  Dal- 
las, he  proceeded  to ^  Fort  Worth,  Texas,  and  there  informed  appellant's 
yardmaster  and  dispatcher  "that  he  wanted  his  horses  to  go  out  of  Fort 
Worth  as  soon  as  possible,  for  the  reason  that  he  desired  to  enter  them 
at  the  Abilene  fair  as  soon  as  possible."  We  think  the  court's  ruling  in 
this  particular  was  erroneous,  inasmuch  as  appellee  in  his  petition  did 
not  seek  to  recover  special  damages  because  of  delay  in  entering  his 
horses  at  said  fair.  The  ruling,  however,  seems  to  us  to  be  immaterial 
and  nonprejudicial,  in  that  the  court  submitted  no  issue  of  special  dam- 
age ;  and  unreasonable  delay,  want  of  due  care  in  shipment  and  result- 
ing damage  seems  undisputed.  The  court  in  its  charge  submitted  only 
the  issues  of  delay,  rough  handling  and  consequent  depreciation  in  the 
value  of  appellee's  horses,  and,  as  stated,  we  think  the  mere  fact  that  the 
appellee  made  the  remarks  referred  to  could  not  have  influenced  the 
jury. 

Objection  is  also  made  to  evidence  on  the  part  of  appellee  that  his 
horses,  in  the  condition  in  which  they  actually  arrived  at  Abilene,  were 
there  worth  the  sum  of  $800  less  than  they  would  have  been  had  due 
diligence  and  care  been  exercised  on  the  part  of  appellant  in  the  trans- 
portation, and  were  worth  actually  and  intrinsically  more  than  $2,000 
less  in  the  condition  in  which  they  arrived  at  Denison  than  they  would 
have  been  had  they  been  transported  to  Denison  with  ordinary  care  on 
the  part  of  the  appellant  company;  the  witness  stating  specifically  the 
amount  of  damages  which  each  horse  had  sustained,  said  amounts  ag- 
gregating the  sums  stated.  This  testimony  was  objected  to  upon  the 
ground  that  the  true  measure  of  damage  was  the  difference  between  the 
market  value  of  the  stock  in  the  condition  in  which  they  arrived  at  said 
places  and  in  the  condition  in  which  they  should  have  arrived  with  the 
use  of  ordinary  care;  and  also  for  the  reason  that  appellee  did  not  al- 
lege in  his  petition  that  "there  was  no  market  value  for  stock  at  Abi- 
lene, Texas,  or  Denison."  There  was  evidence,  however,  tending  to  show 
that  there  was  no  market  either  at  Abilene  or  Denison  for  race  horses 
such  as  were  involved  in  the  shipment ;  and  in  similar  cases  it  has  been 
frequently  held  that  competent  evidence  showing  the  actual  value  is  ad- 
missible, and  in  such  cases  also,  the  fact  that  a  market  value  is  not  al- 
leged, will  not  deprive  the  plaintiff  of  the  right  of  tendering  proper 
proof  of  such  actual  value.  (See  Missouri,  K.  &  T.  By.  Co.  v.  Davidson, 
25  Texas  Civ.  App.,  134,  60  S.  W.  Eep.,  278;  Missouri,  K.  &  T.  By.  Co. 
V.  Chittim,  40  S.  W.  Bep.,  23;  Texas  &  P.  By.  Co.  v.  Fambrough,  55  S. 
W;  Bep.,  188;  Pacific  Express  Co.  v.  Lothrop,  20  Texas  Civ.  App.,  339, 
49  S.  W.  Bep.,  898;  Hutchinson  on  Carriers,  sec.  770  b;  1  Sedgwick  on 
Damages,  sec.  244.) 

The  objections  to  the  court's  charge  in  the  fourth,  fifth  and  sixth  as- 
signments, involve  largely  the  same  question.  Objection  is  made  to  the 
charge  because  the  court  instructed  the  jury,  among  other  things,  that, 
in  the  event  they  found  there  was  negligent  delay  and  rough  handling 
and  injury,  as  alleged,  the  measure  of  appellee's  damages  would  be  the 
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difference,  if  any,  between  the  intrinsic  value  of  said  horses  on  the  day 
of  their  arrival  at  Abilene  and  Denison,  in  the  condition  in  which  they 
did  arrive,  and  what  their  intrinsic  value  would  have  been  on  their  ar- 
rival at  Abilene  and  Denison  had  they  been  transported  with  ordinary 
care  and  promptness.  The  objection  to  the  court's  charge  that  there 
was  no  pleading  authorizing  a  recovery  on  the  basis  of  the  actual  value 
of  the  horses  has  been  disposed  of  in  what  we  have  already  said.  The 
objection  that  the  charge  was  unauthorized  because  appellee  had  testi- 
fied to  facts  which  show  that  there  was  a  market  value  at  Abilene  and 
Denison  must  be  overruled,  for  the  reason,  among  other  things,  that 
appellee  testified  merely  that  there  had  been  a  few  individual  sales  of 
such  horses,  stating  specifically  that  there  was  no  market  for  such  horses 
at  either  Abilene  or  Denison.  The  court,  however,  submitted  this  as  an 
issue  to  the  jury,  specifically  instructing  them  to  the  effect  that,  in  the 
event  they  should  find  from  the  evidence  that  there  was  a  market  at  the 
places  stated,  they  should  find  for  appellant,  being  permitted  to  assess 
damages  in  behalf  of  appellee  on  the  basis  of  actual  value  in  the  event 
only  that  the  jury  found  that  there  was  no  market.  The  error  in  the 
court's  charge  w^as  prejudicial  to  the  appellee,  rather  than  to  appellant. 
Appellee  testified  to  a  depreciation  in  actual  value  far  greater  than  the 
amount  of  the  verdict  in  this  case,  and  no  objection  was  offered  to  the 
evidence  other  than  that  we  have  noted,  nor  was  any  effort  made  to  show 
that,  in  markets  where  race  horses  are  bought  and  sold,  the  values  of 
appellee's  horses,  as  stated  by  him,  would  be  other  or  different  than  as 
given.  We  think  the  authorities  already  cited  sustain  the  court's  charge 
as  against  the  particular  objections  urged  thereto.  All  assignments, 
therefore,  questioning  the  charge,  are  overruled. 

No  other  question  is  presented  by  the  assignments,  and,  believing  that 
the  material  allegations  of  appellee's  petition  and  the  verdict  of  the  jury 
are  sustained  by  the  evidence,  the  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fort  Worth  &  Bio  Grande  Bailwat  Company  v.  Hadley  &  Alvord. 

Decided  April   1,   1905. 

1. — Carrlen  of  Freight — Harmleu  Error  in  Admitting  Evidence — Correction 

by  Charge. 

The  erroneous  admission  in  evidence  of  testimony  on  the  part  of  plaintiff 
showing  a  contract  made  by  the  carrier's  agent  (he  having  no  authority  to 
make  it)  to  get  the  shipment  of  cattle  to  market  by  a  certain  day,  was  harm- 
less where  the  court  charged  the  jury  not  to  consider  such  evidence  for  any 
purpose,  and  that  the  law  imposed  on  the  carrier  only  the  duty  of  exercising 
ordinary  care  to  transport  the  cattle  w^ithin  a  reasonable  time  and  with  rea- 
sonable safety. 


-Evidence  to  Show  Negligent  Belay. 
Such  evidence,  while  not  admissible  over  the  subsequent  written  contract 
to  show  an  oral  agreement  to  get  the  cattle  to  market  by  a  certain  day,  was 
admissible,  it  seems,  as  bearing  on  the  issue  of  negligence  in  failing  to  get 
them  there  under  the  written  contract  by  that  time. 
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S. — ^Practice  on  Appeal — Snggeition  of  Belay. 

A  suggestion  that  the  appeal  is  taken  only  for  delay  opens  up  the  entire 
record  and  requires  the  Appellate  Court  to  reverse  for  errors  though  not  assigned. 

4. — Same— Ai&rmance  with  Damages. 

There  appearing  to  be  no  just  cause  for  the  appeal  in  this  case,  it  is  held 
to  have  been  taken  for  delay  only,  and  the  judgment  is  therefore  upon  appellees' 
motion  affirmed  with  ten  percent  damages. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

West,  Chapman  &  West  and  Theodore  Mack,  for  appellant. 

John  C,  Woods,  Ben  M.  Terrell  and  Sam  J.  Hunter,  for  appellees. 

SPEER,  Associate  Justice. — This  is  an  action  by  Hadley  &  Al- 
vord,"  shippers,  against  the  Fort  Worth  &  Rio  Grande  Railway  Com- 
pany, Red  River,  Texas  &  Southern  Railway  Company  and  St.  Ijouis, 
San  Francisco  &  Texas  Railway  Company,  carriers,  for  damages  to  a 
shipment  of  cattle  from  Dublin,  Texas,  to  East  St.  Louis,  Illinois,  re- 
sulting in  a  verdict  and  judgment  for  the  plaintiffs  in  the  sum  of 
$1,551.79,  with  interest.  The  defendants  in  the  action  have  appealed, 
and  the  appellees  have  presented  a  formal  motion  suggesting  that  the 
appeal  was  taken  for  delay,  and  ask  that  the  judgment  be  affirmed  with 
ten  percent  damages. 

There  are  only  four  assignments  of  error  presented  in  appellants' 
brief,  all  of  which  predicate  error  upon  the  ruling  of  the  court  in  ad- 
mitting in  evidence  the  testimony  of  certain  witnesses  tending  to  show 
an  agreement  upon  the  part  of  appellants'  agent  at  Dublin  to  deliver  the 
cattle  in  East  St.  Louis  for  a  particular  market;  whereas  the  written 
contract  of  shipment  subsequently  entered  into  between  the  parties 
stipulated  that  no  agent  had  the  authority  to  make  such  an  agreement, 
which  agreement  the  carrier  expressly  declined  to  enter  into.  Upon  this 
point  the  court,  however,  instructed  the  jury  as  follows :  "All  evidence 
introduced  as  to  alleged  statements  made  by  Mr.  Troxell,  the  railroad's 
station  agent  at  Dublin,  to  the  effect  that  said  cattle  would  be  trans- 
ported by  defendants  from  Dublin  to  East  St.  Louis  in  time  for  the 
market  of  Tuesday,  April  29,  1902,  is  excluded  from  your  consideration, 
and  you  will  not  consider  the  same  for  any  purpose."  And  again  in- 
structed them  that  "the  defendants  were  not,  under  the  law,  bound  abso- 
lutely and  unconditionally  to  transport  the  cattle  in  controversy  from 
Dublin  to  East  St.  Louis  in  time  for  the  market  of  Tuesday,  April  29, 
1902,  but  they  owed  the  duty,  under  the  law,  to  exercise  ordinary  care 
to  transport  the  same  within  a  reasonable  length  of  time  and  with 
reasonable  safety."  So  that,  if  the  admission  of  the  testimony  could  be 
held  to  be  erroneous,  it  nevertheless  is  quite  certain  that  no  harm  re- 
sulted to  appellants  from  the  ruling  of  the  court.  But  we  are  inclined 
to  believe  the  testimony  was  properly  admitted  in  the  first  place,  not  to 
establish  an  oral  contract  for  the  delivery  of  the  cattle  in  East  St.  Louis 
for  Tuesday's  market,  but  as  bearing  upon  the  issue  of  negligence  in 
failing  to  deliver  them  under  the  written  contract  at  that  time. 
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The  suggestion  of  delay,  opening  up  the  entire  record  as  it  does,  re- 
quires us  to  reverse  for  errors  though  not  assigned.  But  we  have  failed 
to  find  any  which  would  require  a  reversal  of  the  case. 

We  are  constrained  to  hold  that  there  was  no  just  cause  for  appeal  in 
this  case,  and  that  the  appeal  was  evidently  taken  for  delay  only,  and 
therefore  sustain  appellees'  motion  to  affirm  the  judgment  of  the  Dis- 
trict Court,  together  with  ten  percent  damages  thereon. 

Affirmed  with  damages. 

Affirmed, 


Northern  Texas  Traction  Company  v.  Grace  Boye,  by  Next 

Friend. 

Decided  April   1,   1906. 

1. — Street  Cart — Negligent  ConitmctioB — ^Proziinate  Cauie— Injury  to  Child. 
Where  an  open  summer  street  car  was  in  part  guarded  on  the  side  by  a 
wire  curtain  so  arranged  that  a  child  sitting  on  the  outside  end  of  the  seats 
could  fall  through  a  space  left  below  the  curtain  and  between  it  and  the  edge 
of  the  floor,  it  was  properly  found  that  there  was  negligence  in  the  construc- 
tion of  the  car,  and  that  such  negligence  was  the  proximate  cause  of  injury 
to  a  child  of  three  years  that  fell  from  the  car. 

2. — Contributory  Negligence— Child — Negligence  of  Parent  not  Imputed. 

Where  a  child  of  three  years  is  injured  through  the  negligence  of  a  car- 
rier in  not  providing  a  car  safe  for  small  children,  negligence  of  the  parents 
who  were  in  charge  of  the  child  at  the  time  in  failing  to  observe  the  danger 
of  the  situation  and  guard  the  child  against  it  will  not  be  imputed  to  the 
child  so  as  to  defeat  a  suit  for  its  benefit. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Seth  Stewart,  special  judge. 

Capps  &  Canty  and  Theodore  Mack,  for  appellant. — 1.  Where  it  is 
shown  that  a  street  car  is  being  properly  operated,  and  a  child  of  tender 
years,  in  the  custody  and  control  of  its  parents,  is  permitted  by  them  to 
take  a  position  of  imminent  peril  and  danger,  the  danger  and  peril  being 
obvious  to  the  parents,  defendant  owning  and  skillfully  operating  such 
car  is  not  liable  for  injuries  resulting  to  the  child,  even  though  the  neg- 
ligence of  the  parents  can  not  be  imputed  to  the  injured  child ;  the  rule 
of  law  being  that  the  defendant  is  not  liable  where  the  injury  results 
through  an  intervening  cause  which  could  not  be  anticipated  by  defend- 
ant.   Denison  &  S.  By.  Co.  v.  Carter,  11  Texas  Ct.  Bep.,  182. 

2.  An  injury  that  results  from  an  act  of  negligence,  but  that  could 
not  have  been  foreseen  or  reasonably  anticipated,  as  its  probable  conse- 
quences, and  that  probably  would  not  have  resulted  from  it  had  not  the 
interposition  of  some  new  and  independent  cause  interrupted  the  natu- 
ral consequence  of  events,  turned  aside  their  course,  and  produced  it,  is 
not  actionable.  Such  an  act  of  negligence  is  the  remote  cause,  and  the 
independent  intervening  cause  is  the  proximate  cause  of  the  injury. 
Cole  V.  German  Savings  &  Loan  Soc,  63  L.  B.  A*,  416 ;  Bailway  v.  Big- 
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ham,  90  Texas,  223,  38  S.  W.  Rep.,  162;  Railway  v.  Kellogg,  94  U.  S., 
469;  Denison  &  S.  Ry.  Co.  v.  Carter,  11  Texas  Ct.  Rep.,  182. 

3.  Whenever  a  child  is  in  the  actual  custody  and  control  of  the 
parent  or  guardian,  any  negligence  contributing  to  the  injury  of  which 
such  custodian  may  have  been  guilty  must  be  imputed  to  the  child  in 
an  action  by  or  for  the  benefit  of  the  child,  for  damages  suffered  by  rea- 
son of  the  negligence  of  another.  Beach,  Cont.  Neg.  (3d  ed.),  180,  sec. 
126,  p.  176;  sees.  124  a,  125;  Hartfield  v.  Roper,  21  Wendell,  615,  34 
Am.  Dec,  275;  Stillson  v.  Hannibal,  etc.,  Ry.  Co.,  67  Mo.,  671;  Lannan 
V.  Albany  Gas  Co.,  46  Barb.,  264,  44  N.  Y.,  459;  Ohio,  etc.,  Ry.  Co.  v. 
Stratton,  78  111.,  88;  Carter  v.  Towne,  98  Mass.,  527,  103  Mass.,  507; 
Morrison  v.  Erie  Ry.  Co.,  56  N.  Y.,  302 ;  Sheridan  v.  Brooklyn  Ry.  Co., 
36  N.  Y.,  39,  93  Am.  Dec.,  493,  and  notes;  HoUey  v.  Boston  Gas" Light 
Co.,  8  Gray,  123,  69  Am.  Dec,  236,  and  notes;  Grethen,  Adm'r,  etc.,  v. 
Chicago,  M.  &  S.  T.  Ry.  Co.,  22  Fed.  Rep.,  611;  The  Burgundia,  29  Fed. 
Rep.,  464;  Texas  &  P.  Ry.  Co.  v.  O'Donnell,  58  Texas,  42;  Railwav  v. 
Moore,  59  Texas,  68;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McWhirter,  77  Texas, 
361;  Texas  Cent.  Ry.  v.  Stewart,  20  S.  W.  Rep.,  363;  Houston  City  St. 
Ry.  Co.  V.  Dillon,  22  S.  W.  Rep.,  1067. 

Pruit  &  Smith  and  Brown  &  Bledsoe,  for  appellee. — 1.  Where,  by 
reason  of  the  defective,  negligent  and  dangerous  construction  of  a  street 
car,  operated  by  defendant,  an  injury  results  to  an  infant  passenger 
riding  thereon,  in  the  place  designed  for  the  reception  of  passengers, 
which  injury  could  have  been  reasonably  anticipated  by  the  defendant, 
as  the  probable  result  of  the  construction  of  said  car,  defendant  is  liable 
for  such  injury,  even  though  a  negligent  act  of  the  parent  may  have 
been  a  concurring  cause  of  such  injury.  Scale  v.  Railway  Co.,  65  Texas, 
278;  Railway  v.  Sandiber,  69  S.  W.*Rep.,  461;  Eads  v.  City  Marshal, 
29  S.  W.  Rep.,  171 ;  City  of  San  Antonio  v.  Porter,  59  S.  W.  Rep.,  922; 
Brush  Electric  Light  Co.  v.  Lefevre,  57  S.  W.  Rep.,  640 ;  Railway  Co.  v. 
Bigham  (Sup.  Ct.),  38  S.  W.  Rep.,  162;  Gonzales  v.  City  of  Galveston, 
19  S.  W.  Rep.,  284;  Sweeney  v.  Railway  Co.,  19  S.  W.  Rep.,  555;  Mex- 
ican National  Ry.  Co.  v.  Musette,  24  S.  W.  Rep.,  525,  86  Texas,  719; 
O'Connor  v.  Curtis,  18  S.  W.  Rep.,  953;  O'Connor  v.  Andrews,  81 
Texas,  29. 

2.  Under  the  laws  of  Texas  the  negligence  of  a  parent  contributing 
to  the  injury  of  a  child,  too  young  to  be  itself  guilty  of  negligence,  can 
not  be  imputed  to  the  child,  and,  in  an  action  by,  or  for  the  benefit  of, 
such  child,  such  child  would  be  entitled  to  recover  for  damages  resulting 
to  it  by  reason  of  the  negligence  of  the  defendant,  even  though  the  neg- 
ligence of  its  parents  may  have  contributed  to  such  injuries.  Texas  & 
P.  Ry.  Co.  V.  Fletcher,  26  S.  W.  Rep.,  446;  Allen  v.  Texas  &  P.  Ry.  Co., 
27  S.  W.  Rep.,  943 ;  Texas  &  P.  Ry.  Co.  v.  Kingston,  68  S.  W.  Rep., 
518;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  61  S.  W.  Rep.,  523;  Texas  & 
P.  Rv.  Co.  V.  Beckworth,  32  S.  W.  Rep.,  809 ;  Western  Union  Tel.  Co. 
V.  Hoffman,  80  Texas,  423;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McWhirter,  77 
Texas,  356;  3  Thompson  on  Neg.,  sec.  3075. 

3.  The  court  did  not  err  in  concluding,  as  a  matter  of  law,  that  it 
was  the  duty  of  the  defendant  to  remove  the  danger  and  prevent  injury 
by  anticipating  and  foreseeing  injuries  liable  to  result  to  plaintiff  and 
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others  of  her  age,  and  to  have  used  all  reasonable  means  consistent  with 
the  good  and  proper  service  of  such  car,  to  remove  the  danger  and  pre- 
vent such  injuries,  the  findings  shdwing  that  the  defendant  could  rea- 
sonably have  anticipated  that  such  injuries  would  occur  by  reason  of 
the  manner  of  construction  of  said  car,  and  that  the  danger  by  reason 
thereof  could  have  been  easily  removed  without  impairing  the  usefulness 
and  comfortableness  of  said  car.  Metropolitan  Ry.  Co.  v.  Falvey,  5 
App.  D.  C,  176;  s.  c,  23  Wash.,  L.  Rep.,  53;  Baltimore  &  P.  Ry.  Co.  v. 
Swann,  31  L.  R.  A.,  313-316;  3  Thompson  on  Neg.,  sec.  3477;  Hutchi- 
son on  Carriers,  sec.  665 ;  Nellis  on  Street  Surface  Railroads,  427 ;  Rail- 
way Co.  V.  Rushing,  69  Texas,  316;  St.  Louis,  etc.,  Ry.  Co.  v.  Ferguson, 
64  S.  W.  Rep.,  798;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Finley,  79  Texas,  85. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
in  appellee's  favor  for  $4,000,  recovered  as  compensation  for  personal 
injuries,  appellee,  when  only  about  three  years  old,  having  fallen  through 
an  opening  at  the  side  of  the  street  car  on  which  she  was  riding  in  Fort 
Worth,  Texas,  and  lost  her  right  arm.  She  was  in  the  care  of  her 
parents  at  the  time  of  the  accident,  who  were  also  passengers,  without, 
however,  having  to  pay  any  fare  for  her.  The  car  from  which  she  fell, 
and  the  circumstances  attending  the  fall  and  injury,  were  thus  de- 
scribed in  the  court's  findings  of  fact:  "3.  I  find  that  said  car  No.  60 
was  a  summer  car,  having  an  aisle  running  lengthwise  of  the  car,  through 
the  center  of  it,  and  with  a  row  of  seats  on  .each  side  of  this  aisle,  said 
seats  being  placed  crosswise  the  car.  These  seats  were  each  long  enough 
to  accommodate  two  persons.  All  the  backs  of  the  seats  of  the  car,  ex- 
cept the  end  seats,  were  reversible.  The  end  seats — there  being  one  in 
each  comer  of  the  car — were  fixed,  and  always  facing  inward,  no  mat- 
ter which  way  the  car  should  go,  and  were  fifteen  inches  deep.  The  en- 
tire sides  of  the  car  were  left  open  from  the  top  down  to  the  fioor,  with 
the  exception  that  a  heavy,  steel-wire  netting  or  screen,  eighteen  inches 
wide,  extended  along  the  entire  length  of  each  side,  the  lower  edge  of 
which  was  about  even  with  the  lower  surface  of  the  seats,  the  one  be- 
tween the  end  seat  and  the  seat  next  to  it  being,  at  its  greatest  length, 
twenty-seven  inches,  and  at  its  shortest  length,  which  was  along  the 
floor,  eighteen  and  one-fourth  inches.  The  end  seat  projected  out  be- 
yond the  floor's  edge  three  inches,  and  the  wire  netting  was  five  inches 
out  from  a  perpendicular  line  drawn  from  the  floor's  edge.  Planted  on 
the  outer  end  of  the  seat  there  was  an  iron  hand-guard  one  inch  thick 
and  about  six  inches  high,  which  took  up  one  end  of  the  seat  end,  leaving 
a  space  of  two  inches  between  the  guard  and  the  perpendicular  line 
drawn  from  the  floor's  edge,  the  guard  being  outside  of  such  line.  The 
distance  between  the  end  seat  and  the  seat  next  to  it  was  twenty  and 
three-eighths  inches,  and  the  distance  from  the  lower  edge  of  the  screen 
down  to  the  floor  was  fourteen  and  seven-eighths  inches.  From  the  top 
surface  of  the  floor  to  top  of  rail  of  track  was  thirty-two  and  one-half 
inches.  The  car  had  no  steps  or  running-board  along  its  sides,  and  no 
guard  over  the  wheels,  and  nothing  intervening  between  the  ground  and 
that  portion  of  the  seat  which  projected  beyond  the  floor.  4.  I  find 
that  said  car  No.  60  was,  by  reason  of  the  opening  left  under  the  screen 
at  the  end  of  the  seats,  as  stated  in  the  preceding  paragraph,  dangerous 
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for  small  children,  such  as  the  plaintiff,  Grace  Boye,  and  that  such 
danger  was  apparent  and  obvious  to  all  persons  of  ordinary  caution  and 
understanding.  5.  That  said  defects  in  said  car  could  have  been  easily 
remedied  and  cured,  and  the  danger  therefrom  removed,  by  extending 
the  wire  screen  running  along  the  sides  of  said  car  to  the  floor,  and  that 
this  could  have  been  done  at  a  small  expense  and  without  impairing,  in 
any  degree,  the  usefulness  of  said  car.  6.  The  evidence  shows  that  the 
defendant  did  not,  in  furnishing  suitable  cars  for  summer  traffic,  take 
any  care  or  caution  for  the  safety  of  small  children  accompanied  by 
their  parents  or  others,  and  that  the  safety  of  said  children  was  left  to 
the  parents  or  those  in  charge  of  them.  .  .  .  8.  .  .  .  She  (meaning 
Grace  Boye)  afterwards  seated  herself  at  the  end  of  the  seat  next  to  the 
screen,  with  her  body  partially  over  the  open  space  between  the  screen 
and  the  floor's  edge,  and  while  in  this  position,  by  some  move  or  other, 
slipped  off  the  seat  and  fell  through  said  opening  to  the  street  below, 
and  that  in  the  fall  her  right  arm  was  in  some  way  thrown  under  the 
car,  on  the  rail,  and  was  run  over  by  the  car-wheels,  and  so  crushed  and 
injured  that  it  had  to  be  amputated  within  one  and  one-half  or  two 
inches  of  the  shoulder  joint.*' 

The  court  further  found,  not  only  that  the  failure  of  appellant  to 
guard  against  such  an  accident — as  it  might  have  done  without  impair- 
ing the  usefulness  of  the  car, — was  due  to  negligence,  but  also  that  this 
was  the  proximate  cause  of  the  injury. 

The  court,  however,  also  found  that  appellee's  parents  were  guilty  of 
contributory  negligence. 

Two  questions  are  therefore  involved  in  the  appeal:  first,  whether  a 
person  in  the  exercise  of  the  high  degree  of  care  exacted  of  carriers  of 
passengers  would  have  used  a  car  in  carrying  little  children  with  such 
an  opening  at  the  side  as  that  described  in  the  findings  of  fact;  second, 
whether  the  negligence  of  the  parents  should  be  imputed  to  the  child. 

The  first  question  is  one  of  fact,  and  we  approve  the  disposition  made 
of  it  in  the  court's  findings.  The  opening  thrpugh  which  appellee  fell 
was  in  the  nature  of  a  pitfall,  and  was  not  only  dangerous  to  children 
of  her  age  and  situation,  but  was  unnecessarily  so.  The  existence  and 
position  of  the  wire  curtain  on  the  car  in  question,  without  the  foot- 
board (to  serve  as  a  fender  in  case  of  an  accident)  used  on  summer  cars 
entirely  open  at  the  sides,  rendered  it  a  little  more  hazardous  to  unwary 
passengers  like  appellee  than  that  class  of  cars.  This  curtain  was 
rather  suggestive  of  false  security.  The  car  was  of  unusual  construc- 
tion, and  seems  to  have  been  very  little  in  use,  and,  if  not  productive  of 
accidents  wherever  used,  one  case  at  least  has  been  cited  in  which  a  car 
of  similar  construction  was  held  to  have  been  the  cause  of  a  similar  ac- 
cident, that  of  Metropolitan  Bailway  Co.  v.  Falvey,  decided  by  the 
Court  of  Appeals  of  the  District  of  Columbia.  Counsel  for  appellee 
have  furnished  us  with  a  certified  copy  of  the  opinion  in  the  case,  and 
the  reasoning  of  the  court  seems  altogether  satisfactory. 

The  other  question  is  one  of  law,  and  is  not  so  easily  disposed  of, 
owing  to  the  diversity  of  opinion  respecting  it.  While,  as  appellant 
contends,  the  precise  question  may  still  be  an  open  one  in  this  State,  the 
trend  of  judicial  opinion  is  decidedly  favorable  to  the  view  taken  by 
the  learned  special  judge  who  tried  this  case.     (Western  U.  Tel.  Co.  v. 
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Hoffman,  80  Texas,  420,  and  cases  there  cited;  Texas  &  P.  Ry.  Co.  v. 
Beckwith,  32  S.  W.  Rep.,  809;  Texas  &  P.  Ry.  Co.  v.  Kingston,  68  S. 
W.  Rep.,  518;  Allen  v.  Texas  &  P.  Ry.  Co.,  27  S.  W.  Rep.,  943;  Texas  & 
P.  Ry.  Co.  V.  Fletcher,  26  S.  W.  Rep.,  446.) 

In  those  jurisdictions  where  the  English  doctrine  of  imputed  negli- 
gence has  been  only  partially  adopted — that  is,  to  the  extent  of  imput- 
ing the  negligence  of  the  parent  or  guardian  to  a  helpless  child  injured 
by  a  common  carrier  while  in  the  immediate  care  and  control  of  such 
parent  or  guardian,  the  reason  for  the  distinction  thus  made  seems  un- 
satisfactory, and  the  reason  given  for  not  applying  the  limited  rule  so 
adopted  to  cases  apparently  within  it  seems  still  more  unsatisfactory, 
as  will  appear  from  the  opinion  of  the  Supreme  Coui;!;  of  Tennessee  in 
Nashville  Railway  Co.  v.  Howard,  78  S.  W.  Rep.,  1098,  where  several  of 
these  cases  are  reviewed.  Mr.  Hutchinson,  in  his  work  on  Carriers,  after 
stating  the  English  rule,  uses  this  language :  "But  the  question  has  been 
ruled  in  a  contrary  way  by  other  cases,  and  the  right  of  defendant  to 
rely  upon  the  negligence  of  another  than  the  child  who  has  been  injured 
has  been  denied,  except  where  the  recovery  is  sought  by  the  negligent 
parent  or  guardian  in  his  own  right.  And  this  latter  seems  to  be  the 
better  rule.'*    Hutchinson  on  Carriers,  sec.  667. 

Mr.  Thompson  in  his  work  on  Negligence  in  more  than  one  place 
expresses  the  same  view  in  his  usual  emphatic  language. 

We  are  content  therefore  to  accept  the  disposition  made  of  this 
question  by  the  trial  court  and  to  leave  it  to  the  Supreme  Court  to 
modify  the  rule  which  has  hitherto  prevailed  in  this  State,  if  any 
modification  is  to  be  made. 

The  conclusions  of  law  and  fact  found  in  the  record  are  adopted  and 
the  judgment  affirmed. 

Affirmed, 

Writ  of  error  refused.  • 


Texas  &  Pacific  Ry.  Co.  v.  W.  W.  Nelson. 

Decided  April   1,   1905. 

1. — Carriers — Cattle  Shipment — Damasres — Place  of  Deetination. 

Where  plaintiff  shipped  cattle  to  Fort  Worth,  with  privilege  to  ship  to 
Kansas  City  upon  through  rate,  if  they  were  not  sold  at  Fort  Worth,  and  a 
small  part  of  them  were  sold  there  and  the  remainder  went  on  to  Kansas  City, 
it  was  error  for  the  court  in  an  action  of  damages  for  negligent  delay  at  the 
initial  point  and  rough  handling  en  route  to  Fort  Worth,  to  charge  that  the 
measure  of  damages  was  the  depreciation  in  the  market  value  of  the  cattle 
at  Fort  Worth,  instead  of  Kansas  City,  since  the  rule  as  given  properly  applied 
only  to  the  cattle  that  were  stopped  and  sold  at  Fort  Worth. 

8. — Same— Charge  Without  Evidenoe — ^Assignment. 

There  being  no  proof  of  the  market  value  of  the  cattle  at  Fort  Worth, 
the  charge  was  also  erroneous  in  that  it  was  not  warranted  by  the  evidence; 
and  it  was  not  necessary  for  appellant  to  assign  error  to  the  verdict  as  being 
excessive  in  order  to  avail  itself  of  this  objection. 


606  Texas  Civil  Appeals  Reports,  Vol.  38.  [April, 

S. — Same — Scarcity  of  Stock  Can. 

In  an  action  for  damages  brought  on  the  ground  of  the  carrier's  negli- 
gence in  failing  to  furnish  cars  within  a  reasonable  time  after  demand,  and  not 
under  the  statute,  it  was  error  for  the  court's  charge  to  exclude  consideration 
of  evidence  showing  that  the  carrier  was  prevented  from  furnishing  the  cars 
sooner  by  a  great  rush  of  cattle  business  along  its  line  and  that  of  other  roads 
at  that  time. 

Appeal  from  the  Caunty  Court  of  Midland.  Tried  below  before  Hoil 
W.  B.  Crockett. 

Ed,  W.  Smith,  for  appellant. 

Ed,  J,  Hamner]  for  appellee. 

SPEER,  Associate  Justice. — This  was  an  action  by  W.  W.  Nelson 
against  the  Texas  &  Pacific  Bailway  Company  for  damages  to  two 
shipments  of  cattle  from  Colorado,  Texas,  to  Fort  Worth,  Texas,  "with 
the  privilege  of  shipping  said  cattle  to  Kansas  City,  Missouri,  upon  a 
through  freight  rate  from  Colorado  to  Kansas  City,  unless  the  said  cattle 
should  be  disposed  of  at  Fort  Worth,  Texas,  when  said  defendant  would 
receive  of  the  plaintiff  the  local  freight  rate  from  Colorado,  Texas,  to 
Fort  Worth,  Texas.^'  The  first  shipment  consisted  of  six  cars  of  cat- 
tle which  left  Colorado  on  September  1,  1903,  and  reached  Fort  Worth 
on  the  following  day.  Thirty  of  these  cattle  were  sold  at  Fort  Worth 
stock  yards,  while  the  remaining  five  cars,  together  with  the  other  ship- 
ment of  four  cars  which  reached  Fort  Worth  on  September  3,  were 
shipped  on  to  Kansas  City  and  there  sold.  For  cause  of  action  the 
plaintiff  alleged  that  he  had  made  a  written  demand  for  cars  in  which 
to  ship  his  cattle  on  August  27  for  delivery  on  August  30,  but  which 
were  not  furnished  until  September  1  and  2.  That  his  cattle  were 
brought  to  Colorado  August  30  and  there  heldr  in  insufficient  pastures 
until  they  were  shipped  out.  That  after  defendant  received  the  cattle 
they  were  delayed  in  the  pens  at  Colorado  and  en  route  to  Fort  Worth 
were  roughly  and  improperly  handled.  There  was  an  allegation  of 
loss  of  weight,  and  consequent  depreciation  in  market  value,  and  de- 
cline in  the  market  to  plaintiff's  damage  of  $664.30,  with  interest  from 
September  2,  1903. 

The  defendant  answered  generally,  and  specially  that  at  that  time  there 
was  a  great  rush  of  cattle  business  along  its  line  and  other  lines  of 
railway  and  the  consequent  great  scarcity  of  stock  cars,  whereby  it 
was  prevented  from  furnishing  cars  any  sooner  than  it  did.  It  also 
specially  pleaded  contributory  negligence  on  the  part  of  plaintiff  in 
bringing  his  cattle  to  the  shipping  point  knowing  that  there  would  be 
no  cars  in  which  to  ship  them  at  the  time.  A  trial  before  a  jury  re- 
.  suited  in  a  verdict  for  plaintiff  for  $557.30,  with  interest  at  six  percent, 
upon  which  judgment  was  entered,  and  the  defendant  has  appealed  to 
this  court. 

The  first,  second  and  third  assignments  of  error  attack  the  fifth  para- 
graph of  the  Courtis  charge  upon  the  measure  of  damages,  which  is  as 
follows:  "The  measure  of  damages  in  this  case  is  the  difference  be- 
tween the  market  value  of  said  cattle  in  the  condition  and  at  the  time 
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in  which  they  did  arrive  at  the  Fort  Worth  stock  yards,  and  the  condition 
and  at  the  time  they  should  have  arrived  at  said  stock  yards.''  The 
objections  urged  to  this  charge  were  (1)  that  it  misstated  the  measure  of 
damages,  the  true  measure  being  the  difference  of  the  market  value  of  said 
cattle  at  the  time  and  in  the  condition  of  their  actual  arrival  at  their 
destination  and  in  the  condition  at  the  time  they  should  have  arrived 
there,  handled  with  ordinary  care  and  diligence;  (2)  that  there  was 
no  proof  of  the  market  value  of  said  cattle  at  Fort  Worth;  and  (3) 
because  it  did  not  apply  or  conform  to  the  pleadings  or  the  evidence, 
which  showed  that  the  cattle  were  shipped  to  and  sold  at  Kansas  City. 
We  sustain  these  assignments,  and  for  this  error  reverse  the  judgment 
and  remand  the  cause.  As  to  the  thirty  head  of  cattle  sold  at  Fort 
Worth,  that  place,  of  course,  is  to  be  taken  as  the  destination,  and  the 
point  at  which  to  determine  the  amount  of  appellee's  loss.  But  as 
to  the  remaining  275  head  which  were  not  only  billed  to,  but  actually 
sold  at  Kansas  City,  the  same  well  known  rule  determining  the  amount 
of  compensation  by  the  values  at  destination  would  require  such  values 
to  be  determined  by  the  latter  market.  It  is  unnecessary  to  enter  into 
a  discussion  of  the  reasons  for  a  rule  so  well  established  and  so  uni- 
versally applied.  We  can  not  say  that  the  error  is  harmless  in  this 
case,  but  on  the  contrary,  in  view  of  the  fact  that  there  is  no  evidence 
of  the  market  value  of  the  injured  cattle  at  Fort  Worth,  it  is  necessarily 
harmful;  for  under  it  the  jury  are  without  any  evidence  whatever 
upon  which  to  arrive  at  a  just  compensation  for  appellee's  loss.  Ap- 
pellant is  not  required,  as  appellee  insists,  to  assign  error  to  the  exeep- 
siveness  of  the  verdict  in  order  to  avail  itself  of  this  point.  A  verdict 
for  any  amount  is  erroneous  where  there  is  no  evidence  to  support  it. 

The  court  also  erred  in  the  fourth  paragraph  of  his  charge,  in  directing 
the  jury  to  ignore  the  rush  of  business  and  scarcity  of  cars  in  determin- 
ing whether  or  not  cars  were  furnished  within  a  reasonable  time  after 
demand.  In  an  action  based  upon  negligence,  and  not  upon  the  statute, 
as  this  one  was,  such  a  charge  is  clearly  upon  the  weight  of  the 
evidence,  and  in  view  of  a  reversal  upon  the  other  question  we  will 
not  pause  to  consider  whether  or  not  in  this  particular  case  it  was  harm- 
less, considering  the  length  of  the  delay  and  the  explanation  therefor 
given.  Ordinarily  the  rush  of  business  and  scarcity  of  cars  might  be  con- 
sidered upon  this  issue,  and  it  is  only  where  reasonable  minds  could 
not  differ  upon  the  conclusion  to  be  drawn  from  the  evidence  that  the 
court  would  be  authorized  to  withdraw  the  consideration  of  this  issue 
from  the  jury. 

The  evidence  was  entirely  insufficient  to  require  a  submission  of 
the  issue  of  contributory  negligence  upon  the  part  of  appellee  to  the 
jury,  if  indeed  such  a  defense  can  be  availed  of  in  a  case  of  this  char- 
acter. 

Reversed  and  remanded. 
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Ikgham  &  Sox  V.  Cisco  Oil  Mill. 

Decided  April   1,   1005. 

Contract — ^Acceptance  of  Offer — Changre  of  Terms. 

Defendant,  in  answer  to  an  inquiry,  wrote  plaintiffs  offering  to  feed  400 
head  of  cattle  for  them  at  certain  stated  prices  for  meal  and  hulls.  Plaintiffs 
replied,  "We  will  feed  from  650  to  700  head  with  you  at  prices  named."  To 
this  defendant  answered  that  owing  to  a  change  of  conditions  it  would  not 
undertake  to  feed  the  cattle.  Held,  that  as  plaintiffs  had  not  accepted  the  offer 
as  made  by  defendant  no  contract  was  completed  prior  to  defendant's  withdrawal 
of  its  offer. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

J.  M.  Wagstajf,  for  appellants. 

J,  J.  Butts,  for  appellee. — The  evidence  introduced  on  the  trial  of 
the  cause  did  not  show  that  any  contract  had  been  made  and  entered 
into  by  and  between  the  parties.  Flomfert  v.  Hume,  31  S.  W.  Rep., 
679,  680;  Summers  v.  Mills,  21  Texas,  86;  Foster  v.  N.  Y.  &  Texas 
Land  Co.,  22  S.  W.  Rep.,  260,  263;  Skeeters  v.  Star  Milling  Co.,  23 
S.  W.  Rep.,  1000;  O'Neal  v.  Knippa,  19  S.  W.  Rep.,  1020;  Minneapolis 
&  St.  P.  Ry.  Co.  V.  Rolling  Mill,  119  U.  S.,  149-151,  Law  Co-Op.  Ed. 
Book,  30,  p.  376,  377;  First  Natl  Bank  v.  Hall,  101  TJ.  S.,  43-51,  liaw. 
Co-Op.  Ed.  Book,  25,  p.  822-825;  9  Cyc.  245,  267-269;  Chitty  on  Con- 
tracts, pp.  15,  16;  Benjamin  on  Sales,  sees.  39,  40;  Jenness  v.  Miller, 
53  Me.,  20. 

STEPHENS,  Associate  Justice. — In  response  to  an  inquiry  for 
prices  on  feed  for  four  hundred  or  more  steers  which  appellants  desired 
to  fatten  for  market,  appellee  made  the  following  proposition : 

"Cisco,  Texas,  August  1,  1901. 
Ingham  &  Son,  Midland,  Texas, 

Dear  Sirs :  In  reply  to  your  favor  regarding  feed  for  four  hundred 
cattle,  we  will  sell  you  hulls  at  $4  per  ton  and  meal  at  $17,  and  will  fur- 
nish you  pens  and  water.  If  you  desire  to  feed  here  let  us  hear  from 
you  soon  so  that  we  will  know  what  to  do  with  other  applicants. 

Yours  truly,  Cisco  Oil  Mm.*' 

The  price  quoted  on  meal  was  satisfactory  to  appellants,  but  the 
price  of  hulls  was  objected  to  for  being  "too  high."  Thereupon  ap- 
pellee wrote  them  again  as  follows: 

"Cisco,  Texas,  August  7,  1901. 
Ingham  &  Son,  Midland,  Texas, 

Gentlemen:  Replying  to  yours  of  the  3d,  we  wish  to  say  that  the 
price  quoted  you,  $4  per  ton  for  hulls  and  $17  per  ton  for  meal,  is  the 
very  least  that  we  can  do.  .  .  .  Awaiting  your  favorable  reply, 
we  are.  Yours  respectfully, 

Cisco  Oil  Mill." 
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To  this  appellants  made  the  following  reply: 

Midland,  Texas,  August  16,  1901. 

Gentlemen:  Yours  of  the  7th  inst.  just  received;  can  not  account 
where  it  has  been.  Have  been  at  ranch  looking  over  the  stock;  will 
feed  from  650  to  700  with  you  at  price  named,  as  it  seems  the  best 
you'd  do,  and  there  will  be  left  250  that  we  may  put  in  after  first 
are  shipped  out.  You  do  not  speak  of  how  often  you  require  payment 
for  the  meal  and  hulls,  but  we  should  like  to  pay  you  at  the  end 
of  each  six  weeks. 

If  necessary  to  close  deal  and  make  contract  I  can  come  down,  or 
could  you  send  contract  to  sign.  Of  course,  when  cattle  are  there,  we 
would  expect  continuous  feed,  that  is,  not  to  get  out  of  meal  and  hulls. 

Have  you  hulls  on  hand?  What  time  do  you  start  up,  and  when 
would  ypu  want  the  cattle  there  ?  We  think  we  would  like  to  commence 
feeding  about  November  15. 

Respectfully,  Ingham  &  Son. 

P.  S.    We  will  ship  the  steers  from  here,  how  is  it?    Can  we  unload 
into  the  pens  or  must  we  drive  them?" 
Appellee  then  wrote  appellants  as  follows: 

"Cisco,  Texas,  August  20,  1901. 
Ingham  &  Son,  Midland,  Texas. 

Gentlemen:  Yours  of  the  16th  just  received,  and  in  reply  will  say 
that  owing  to  the  present  outlook  for  feed  and  water,  we  can  not 
promise  for  certain  to  feed  your  cattle.  It  has  not  rained  to  put  water 
in  our  tanks  this  year.  I  thought  when  I  wrote  you  that  if  it  would  rain 
by  this  time  and  that  we  could  safely  feed  you  out.  I  write  this  to  let 
you  know  how  things  are  so  that  you  can  make  arrangements  to  feed 
elsewhere.  However,  if  we  find  that  we  will  have  feed  and  water  and 
you  will  still  wish  to  feed,  we  will  furnish  it  to  you  at  the  prices  named. 
Our  feed  pens  are  about  a  quarter  from  the  T.  &  P.  stock  yards;  we 
usually  collect  once  a  month  but  six  weeks  will  be  alright. 

Yours  truly,  Cisco  Oil  Mill, 

Per  P.  W.  Reynolds." 

Appellants  finally  offered  to  reduce  the  number  of  cattle  to  four 
hundred,  claiming  that  appellee  had  agreed  to  feed  that  number  at  least; 
but  this  appellee  denied  and  refused  to  furnish  any  feed  whatever.  The 
meantime  feed  had  advanced  considerably  in  price,  and  appellants,  being 
unable  to  obtain  feed  for  their  cattle,  brought  this  suit  for  damages, 
which  resulted  in  a  judgment  against  them,  the  court  giving  a  peremp- 
tory instruction. 

Conclusions  of  Law. — The  construction  placed  on  the  correspondence 
between  the  parties  by  the  trial  court  we  approve.  They  did  not  quite 
reach  an  agreement.  The  offer  to  sell  hulls  and  meal  at  a  given  price 
and  to  furnish  pens  and  water  for  four  hundred  cattle,  which  was  all 
the  offer  appellee  ever  made,  was  a  different  offer  from  one  to  sell 
hulls  and  meal  at  said  price  and  furnish  pens  and  water  for  from 
Vol.  XXXVIII.  avil— 39. 
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six  hundred  and  fifty  to  seven  hundred  cattle,  which  was  all  that  ap- 
pellants accepted,  or  offered  to  accept,  before  the  offer  of  appellee  was 
withdrawn.  While  it  is  to  be  inferred  from  the  whole  correspondence 
that  appellee  would  have  consented  to  this  modification  of  its  proposition 
had  no  change  taken  place  in  the  conditions  existing  when  the -proposition 
was  made,  the  fact  yet  remains  that  it  did  not  consent  to  the  modifi- 
cation, and  it  matters  not  that  this  may  have  been  due  alone  to  such 
change  of  conditions  as  led  to  a  change  of  mind  on  the  original  propo- 
sition. Appellants  had  ample  opportunity  to  close  the  trade  on  the 
very  terms  proposed  by  .appellee,  but  lost  it  by  undertaking  to  add  to 
and  thus  vary  the  terms  in  their  letter  of  acceptance.  The  opportunity 
thus  given  appellee  to  withdraw  its  offer  it  availed  itself  of,  as  it 
had  the  right  to  do.  The  rules  on  this  subject  are  elementary.  Tiede- 
man  on  Sales,  sees.  33,  34,  36. 

For  a  case  very  much  in  point,  see  Railway  v.  Rolling  Mill,   119 
U.  S.,  149;  Law  Ed.,  Book  30,  376. 

Affirmed^ 


Texas  Central  Railway  Co.  v.  M.  A.  Brown  et  al. 

Decided  Aprill,   1905. 

1. — ^Damasre  to  Land — Joint  Ownenhip — Sale  After  Injury. 

Where  plaintifTs  were  joint  owners  of  land  injured  by  the  negligent  con- 
struction of  a  railroad  across  it,  and  they  sued  to  recover  the  damages,  the 
petition  alleging,  as  the  fact  was,  that  one  of  the  plaintiffs  had  sold  his  interest 
in  the  land  to  the  other  prior  to  the  suit  but  subsequent  to  the  injury,  the  ren- 
dition of  a  verdict  and  judgment  in  favor  of  the  plaintiffs  (jointly)  for  the 
damages   caused   did   not   present   error   of   which    defendant   could   complain. 

2. — Same — Sale  as  Affecting  Kight  of  ReeoYery. 

In  «case  of  permanent  injury  to  land  the  owner  may  sue  for  and  recover 
the  damages,  although  he  may,  subsequent  to  the  injury  and  prior  ^  the  suit, 
have  sold  the  land  to  another. 

S. — Same — ^Keaenre  of  Damages — ^Permanent  and  Temporary  Injury. 

Where  the  injury  to  land  is  of  a  permanent  character,  such  as  results 
from  overflows  caused  by  the  construction  of  a  railroad  track  embankment 
without  sufficient  culverts,  the  entire  damages  niay  be  recovered  at  once,  and 
the  measure  of  damages  is  the  depreciation  in  the  value  of  the  property,  the 
difference  between  its  market  value  immediately  before  and  after  the  construc- 
tion of  the  embankment.  Evidence  of  such  market  value  held  improperly  ex- 
cluded in  this  case. 

4. — Same — ^Evidence — Subsequent  OrerHowi. 

The  injury  being  permanent  in  character,  it  was  error  to  admit  evidence 
of  the  market  value  of  the  land  after  an  overflow  which  occurred  nearly  two 
years  subsequent  to  the  construction  of  the  embankment. 

Appeal  from  the  District  Court  of  Erath.    Tried  below  before  Hon. 
W.  J.  Oxford. 

Martin  £'  George,  for  appellant. 
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J.  E.  McCariy  and  J.  B.  Keith,  for  appellees. 

SPEER,  Associate  Justice. — M.  A.  Brown  and  T.  P.  Harris,  as 
joint  owners  of  a  lot  of  land  situated  in  Dublin,  Erath  County,  sued 
the  Texas  Central  Railroad  Company  for  damages  for  permanent  in- 
jury to  said  land,  growing  out  of  the  negligent  construction  of  a 
railroad  embankment  containing  insufficient  culverts  to  accommodate 
the  flow  of  surface  water,  by  reason  of  which  facts  plaintiffs'  land 
had  been  overflowed,  and  its  value  materially  lessened.  The  petition 
contained  an  allegation  that  Brown  had  sold  all  his  interest  in  the  land 
to  his  coplaintiff  prior  to  the  suit  but  subsequent  to  the  injury.  The 
defendant  answered  by  general  denial,  and  specially,  that  if  the  property 
had  been  overflowed  it  was  caused  by  the  city  of  Dublin,  and  by  ex- 
ceptions and  other  special  answers  not  necessary  here  to  notice.  There 
was  a  trial  before  a  jury  resulting  in  a  verdict  in  favor  of  plaintiffs 
in  the  sum  of  $600,  upon  which  judgment  was  entered,  and  the  defendant 
has  appealed. 

The  first,  second  and  third  assignments  are  not  well  taken  because, 
if  it  were  true  that  appellee  Brown,  by  reason  of  the  sale  of  the  prop- 
erty to  his  coplaintiff  Harris  prior  to  the  institution  of  the  suit,  is 
precluded  from  recovering  for  the  damages  to  the  property  while  owned 
by  him  and  his  coplaintiff,  it  would  also  be  true  that  the  grantee  may 
recover  all  the  damages  in  this  action,  and  the  appellant  therefore  has 
no  just  cause  of  complaftit.  But  we  can  not  agree  that  appellaiit  pre- 
sents a  correct  proposition  of  law  when  it  urges  that  by  reason  of  this 
fact  appellee  Brown  himself  can  not  recover  for  the  permanent  in- 
juries done  to  the  realty  while  owned  by  him.  On  the  contrary,  we  think 
the  law  is  that  in  such  case  the  party  entitled  to  damages  is  the  one 
who  owned  and  was  in  possession  of  the  land  when  the  injury  was 
done,  and  not  a  subsequent  purchaser.  Galveston,  H.  &  S.  A.  R.  R.  Co. 
V.  Pfeuffer,  56  Texas,  74;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Ruby,  80 
Texas,  172;  Allen  v.  Macon,  D.  &  S.  R.  Co.  (Ga.),  33  S.  E.  Rep., 
696. 

By  the  witness  Abies  the  appellant  sought  to  prove  that  in  1900, 
and  immediately  prior  to  the  erection  of  said  dump  and  switch,  appel- 
lees^ property  was  worth  $600  or  $700,  and  that  as  that  sum  was  its 
reasonable  market  value  at  that  time,  and  immediately  af tet  the  construc- 
tion of  the  dump  and  switch  and  at  all  times  since,  the  reasonable  market 
value  of  the  property  had  not  been  depreciated.  This  testimony  was 
excluded  upon  the  objection  of  appellees,  and  upon  its  exclusion  appel- 
lant assigns  error. 

From  the  character  of  the  interrogatories  propounded  to  appellees' 
witnesses,  and  from  the  explanations  attached  to  the  bills  of  exception 
by  the  court,  when  considered  in  connection  with  the  charge  given, 
it  is  apparent  that  the  court  considered  the  measure  of  appellees*  dam- 
ages to  be  the  difference  in  the  market  value  of  their  property  imme- 
diately before  and  immediately  after  the  floods  of  1900  and  1902,  which 
overflowed  them.  But  since  the  parties  have  treated  appellant's  struct- 
ures as  permanent,  and  the  injuries  thereby  inflicted  upon  appellees' 
land  as  constant,  and  not  merely  recurring  at  long  intervals,  we  think 
the  case  is  ruled  by  the  principles  announced  by  our  Supreme  Court 
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in  Rosenthal  v.  Texas,  B.  &  TI.  Ry.  Co.,  79  Texas,  325.  It  is  there 
said :  "The  controlling  rule  in  actions  for  injuries  resulting  from  similar 
nuisances  would  seem  to  be  to  adopt  in  each  case  that  measure  of  dam- 
ages which  is  calculated  to  ascertain  in  the  most  certain  and  satisfac- 
tory manner  the  compensation  to  which  the  plaintiff  is  entitled.  When 
the  injury  is  liable  to  occur  only  at  long  intervals,  or  when  the  nuisance 
is  likely  to  be  removed  by  any  agency,  the  damages  which  have  occurred 
only  up  to  the  time  of  the  action  will  be  allowed;  but  if  the  nuisance 
is  permanent  and  the  injury  constantly  and  regularly  recurs,  then 
the  whole  damage  may  be  recovered  at  once.  In  a  case  like  this  the 
resulting  depreciation  in  the  value  of  the  property  is  the  safest  measure 
of  compensation.  Here  it  may  be  inferred  from  the  evidence  that 
the  injury  recurs  upon  each  considerable  rainfall,  and  continues  during 
a  stage  of  offensive  stagnation  until  the  water  evaporates.  The  de- 
fendants seem  to  have  treated  the  work  as  permanent,  since  they  have 
failed,  upon  application^  to  make  a  culvert  for  the  passage  of  the  water; 
and  we  are  of  opinion  the  depreciation  in  the  value  of  plaintiff's  prop- 
erty is  the  most  certain  measure  of  his  damages  for  the  injury.*'  This 
language  is  peculiarly  applicable  to  the  facts  of  this  case.  A  railroad 
embankment  is  generally  considered,  and  properly  so,  to  be  a  permanent 
structure.  The  appellees  have  so  considered  it  in  this  case,  and  have 
sought  to  recover  for  the  permanent  injuries  inflicted  upon  their  land. 
This  means  full  compensation  for  all  the  injjiries  growing  out  of  the 
negligent  construction  of  appellant's  dump,  and  embraces  n^t  only 
the  past  but  prospective  overflows  as  well.  Otherwise  it  is  evident 
that  the  overflows  which  are  shown  to  have  occurred  prior  to  the  trial 
did  not  inflict  permanent  injuries  upon  appellees'  property  to  any 
considerable  extent,  and  the  recovery  of  $600  therefore  would  be  grossly 
excessive  and  unconscionable.  But  the  appellees,  as  was  their  right,  have 
sought  to  recover  full  compensation  in  one  action  for  all  the  injury 
done.  This  being  true,  and  the  nuisance  being  permanent,  the  cause 
of  action  arose  with  the  nuisance,  and  the  measure  of  appellees'  damage 
would  be  the  difference  in  the  market  value  of  their  property  immediately 
before  and  immediately  after  the  construction  of  the  embankment  re- 
sulting in  the  injury  complained  of.  See,  also,  Citv  of  Houston  v. 
Parr,  47  S.  W..  Rep.,  393;  Denison,  etc.,  Ry.  Co.  v.  Evans,  47  S.  W.  Rep., 
280;  Sedgwick  on  Damages,  par.  95.  It  follows  from  this  that  the 
testimony  should  have  been  admitted,  as  it  bears  directly  upon  the 
proper  measure  of  damages  to  be.  applied  in  the  case.  Of  course  we 
do  not  mean  to  inWmate  that  in  the  application  of  this  rule  the  appel- 
lees would  be  precluded  from  proving  the  subsequent  inundations  of 
their  property.  This  would  be  evidence  of  a  very  high  character  tending 
to  show  the  actual  effect  of  appellant's  structures. 

In  view  of  another  trial  we  call  attention  to  the  probable  error  in 
admitting  evidence  as  to  the  market  value  of  the  land  before  and  after 
the  floods  occurring  in  1900  and  1902,  some  of  which  were  nearly  two 
years  after  the  construction  of  appellant's  embankment..  If  the  nuisance 
is  a  constant  or  continuing  one,  the  test  is  the  diminished  value  at  the 
inception  of  such  nuisance  and  not  at  a  date  two  years  later  when  in 
all  probability  the  market  value  of  the  land  is  quite  different. 

We  do  not  pass  upon  the  sufficiency  of  the  evidence  to  support  ap- 
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pellees'  contention  that  the  nuisance  is  permanent  and  not  merely 
one  recurring  at  long  intervals,  in  which  latter  event  a  different  rule 
for  measuring  the  damages  necessarily  applies.  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Helsley,  62  Texas,  593 ;  Austin  &  N.  By.  Co.  v.  Anderson,  79  Texas, 
427;  Clark  v.  Dyer,  81  Texas,  339;  International  &  G.  N.  Bv.  Co.  v. 
Davis,  29  S.  W.  Bep.,  483. 

Justice  Stephens  concurs  in  the  reversal  for  the  error  discussed,  but 
does  not  assent  to  all  the  propositions  announced. 

Reversed  and  remanded. 


J.  P.  Jackson  et  al.  v.  G.  N.  Butler  et  al. 

Decided  April   1,    1905. 

Contested  Election — ^Writ  of  Error — Costs. 

Since  a  writ  of  error  to  the  Court  of  Civil  Appeals  will  not  lie  in  a  con- 
tested election  case,  the  remedy  being  by  appeal  only,  the  writ  can  not  be  used 
to  bring  up  for  review  the  rulings  of  the  trial  court  in  taxing  the  costs  in 
such  an  action,  the  costs  being  a  part  of  the  controversy  and  not  severable 
therefrom. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Bichard  Morgan. 

Hawkins  &  Haynes,  for  plaintiffs  in  error. 

BAINEY,  Chief  Justice.— The  plaintiffs  in  error  filed  a  contest 
to  test  the  legality  of  an  election  in  an  independent  school  district  in 
Dallas  County,  held  to  determine  whether  or  not  a  tax  should  be  levied 
for  school  purposes.  On  trial  the  contest  was  sustained,  but  the  court 
rendered  judgment  for  costs  against  the  contestants,  who  excepted  to 
said  judgment  being  rendered  against  them  for  costs.  A  motion  for 
a  new  trial  by  contestants  was  overruled  and  subsequently  a  motion  to 
re-tax  costs  was  partly  sustained  and  partly  overruled,  leaving  about 
$300  costs  against  contestants,  there  being  of  that  amount  only  $108.75 
incurred  by  contestants.  Because  of  the  action  of  the  court  in  taxing 
contestants  with  all  the  costs  assessed,  they  bring  this  matter  here 
for  review  on  writ  of  error.  The  contestees  submit  to  the  judgment  of 
the  court  and  make  no  appearance  here. 

At  the  threshold  in  the  consideration  of  this  case  we  are  confronted 
with  the  proposition  as  to  the  jurisdiction  of  this  court  to  entertain 
this  writ  of  error,  the  matter  arising  in  a  contested  election  case. 
In  the  case  of  Buckler  v.  Turbeville,  17  Texas  Civ.  App.,  120,  43  S.  W., 
810,  Pinley,  C.  J.,  rendering  the  opinion  of  this  court,  it  is  held  that 
a  writ  of  error  to  this  court  will  not  lie  in  a  contested  election .  case ; 
that  the  remedy  given  by  statute  is  only  that  of  appeal.  For  a  discussion 
of  this  proposition,  see  that  opinion. 

But  plaintiffs  in  error  contend  in  effect  that  as  there  is  no  contro- 
versy about  the  judgment  as  to  the  election,  and  that  as  the  controversy 
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arises  only  over  the  assessment  of  costs  against  the  contestants,  the  rule 
announced  in  Buckler  v.  Turbeville,  has  no  application.  The  subject 
matter  of  the  litigation  was  the  validity  of  the  election.  The  cost  grew 
out  of  and  is  incident  to  that  controversy.  Had  there  been  no  contest 
there  would  have  been  no  costs,  and  it  is  therefore  a  part  of  said  con- 
troversy and  not  severable  therefrom.  The  judgment  for  costs  is 
a  part  of  the  judgment  rendered  in  the  contested  election  controversy, 
and  must  be  governed  and  controlled  by  the  same  rule  of  procedure  in 
respect  to  appeals.  This  being  so,  we  can  not  entertain  the  writ  of  error, 
and  it  is  dismissed. 

Dismissed. 
Application  for  writ  of  error  dismissed. 


W.  R.  Albritton  v.  First  National  Bank  of  Mexia. 

Decided  April   1,   1905. 
1. — Beal  Estate  Broker — TLight  to  CommisBions. 

Where  the  owner  of  land  holds  himself  out  as  having  a  good  title  and 
engages  a  broker  to  sell,  and  the  broker  procures  a  purchaser  and  brings  the 
seller  and  purchaser  together,  and  a  definite  and  binding  written  contract  is 
entered  into  between  them  to  consummate  the  sale,  upon  the  terms  and  price 
demanded  by  the  seller  if  the  title  is  good,  the  broker  is  entitled  to  his  com- 
missions, although  no  sale  is  effected  because  of  a  defect  in  the  title. 

2. — Same— Contract  of  Sale — ^Title  to  be  Passed  Upon. 

The  owner  impliedly  warranted  the  title  to  the  land  when  he  employed  the 
broker  to  sell  it,  and  a  provision  in  the  contract  of  sale,  that  the  title  was 
to  be  passed  on  by  the  purchaser's  attorney,  did  not  affect  the  broker's  right 
to  his  commissions. 

8. — Same — Failure  to  Xake  Clear  Title. 

Where  a  part  of  the  land  contracted  for  sale  consisted  of  an  undivided  one 
half  of  a  tract  of  36  acres,  and  the  seller  agreed  to  have  this  land  partitioned 
and  to  put  the  buyer  in  possession  of  the  18  acres  he  owned,  the  latter  could 
refuse  to  complete  the  trade  until  this  was  done,  and  it  was  not  a  compliance 
with  the  agreement  that  the  seller  ran  a  division  line  and  offered  to  fence  the 
18  acres  off,  without  any  agreement  with  the  joint  owner,  who  was  in  posses- 
sion. 

4. — Charge — ^Endorsement  by  Jndge — ^Practice  on  Appeal. 

Unless  a  special  charge  shows  by  the  endorsement  of  the  trial  judge,  and 
as  required  by  the  statute,  whether  it  was  given  or  refused,  it  will  not  be  re- 
viewed on  appeal  on  the  assumption  that  it  was  given. 

Appeal  from  the  County  Court  of  Limestone.  Tried  below  before 
Hon.  James  Kimbell. 

Laurence  Treadwell  and  4.  B.  Retinoids,  for  appellant. — 1.  A  broker 
is  entitled  to  his  compensation  when  he  procures  a  purchaser  with  whom 
his  principal  is  satisfied  and  who  actually  contracts  for  the  property 
at  a  price  satisfactory  to  the  owner,  and  his  right  to  same  is  not  aifected 
by  any  subsequent  disagreement  between  his  principal  and  the  purchaser; 
and  this  though  such  disagreement  may  result  in  a  cancellation  of  the 
contract.  Conkling  v.  Krakauer,  70  Texas,  739;  Gibson  v.  Qrav,  17 
Texas  Civil,  653,  42  S.  W.  Kep.,  925;  Mattingly  v.  Pennie,  45*^  Am, 
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St.  Rep.,  87;  Ward  v.  Cobb,  12  Am.  St.  Rep.,  587,  and  cases  cited; 
Kelly  V.  Baker,  28  Am.  St.  Rep.,  540,  and  cases  cited. 

2.  WTien  a  broker  has  produced  a  purchaser  ready,  willing  and  able 
to  buy  upon  terms  and  at  a  price  fixed  by  the  seller,  he  has  discharged 
his  duty,  and  is  entitled  to  his  compensation,  regardless  of  whether  the 
sale  is  ever  consummated  or  not,  if  the  failure  to  consummate  the  trade 
is  not  the  fault  of  the  broker.  Gibson  v.  Gray,  17  Texas  Civ.,  653,  and 
authorities  cited. 

3.  A  brokei*  can  not  be  deprived  of  his  commission  because  his  prin- 
cipal loses  the  sale  on  account  of  his  inability  to  give  possession  to  the 
land,  or  a  part  thereof.    Reed  v.  Thompson,  30  S.  W.  Rep.,  248. 

4.  A  broker  emploVed  to  sell  real  estate  becomes  entitled  to  his  com- 
mission when  he  finds  a  purchaser  satisfactory  to  his  employer  and 
they  enter  into  a  mutual  contract  of  purchase  and  sale,  though  it  subse- 
quently turns  out  that  purchaser  is  unable  to  comply  with  his  contract, 
or  on  account  of  any  dispute  or  disagreement  about  the  title  between 
the  buyer  and  seller,  the  buyer  should  refuse  to  consummate  the  trade 
by  acceptance  of  deed  and  payment  of  monev  to  seller.  Kelly  v.  Baker, 
28  Am.  St.  Rep.,  542 ;  Ward  v.  Cobb,  12  Am.  St.  Rep.,  587,  and  cases 
cited  in  notes;  Mattingly  v.  Pennie,  45  Am.  St.  Rep.,  83,  and  cases 
in  notes;  Parker  v.  Walker,  86  Tennessee,  566,  citing  91  Texas,  534. 

Harper  &  Harper,  for  appellee. — 1.  Before  a  broker  would  be  enti- 
tled to  commission  he  must  first  show  that  he  procured  and  presented 
a  purchaser  who  was  ready,  able  and  willing  to  buy  the  land,  and  who 
made  or  offered  to  make  a  binding  contract  to  purchase  subject  to  no 
future  contingency,  and  an  agreement  to  buy  the  land  provided  an  at- 
torney says  the  title  is  good  is  not  such  an  agreement  as  will  constitute 
the  party  a  purchaser  in  law,  and  entitle  the  broker  to  a  cofumis- 
sion.  Brackenridge  v.  Claridge,  91  Texas,  527;  Smye  v.  Groesbeeck,  73 
S.  W.  Rep.,  972 ;  O'Brien  v.  Gilliland  &  Armstrong,  4  Texas  Civ.  App., 
40;  Stitt  V.  Huidekoper,  84  TJ.  S.,  398,  21  Law  Ed.,  648;  Gilchrist  v. 
Clarke,  8  S.  W.  Rep.,  573;  Aigler  v.  Carpenter,  33  Pac.  Rep.,  593; 
Hammon  v.  Crawford,  66  Fed.  Rep.,  425;  Tombs  v.  Alexander,  3  Am. 
Rep.,  351. 

2.  If  only  a  conditional  sale  of  land  is  made  and  the  seller  is  not 
in  fault  but  is  ready  and  offers  to  comply  with  the  terms  of  the 
agreement  and  make  deed,  and  the  prospective  purchaser  takes  advantage 
of  the  condition  made  at  the  time  the  agreement  was  entered  into  and 
refuses  to  complete  the  trade  and  purchase  the  land,  and  avoids  the  sale 
on  such  condition,  the  broker  is  not  entitled  to  his  commission — such 
purchaser  in  law  would  not  be  one  who  was  ready,  willing  and  able 
to  buy.  Smye  v.  Groesbeeck,  73  S.  W.  Rep.,  972;  Brackenridge  v. 
Claridge,  81  Texas,  527;  Butler  v.  Baker,  33  Am.  St.  Rep.,  897,  and  au- 
thorities there  cited;  Richards  v.  Jackson,  31  Md.,  250,  1  Am.  Rep., 
49;  Kimberly  v.  Henderson,  29  Md.,  512;  Hyams  v.  Miller,  71  Ga., 
618;  Iselin  v.  Griffith,  62  Iowa,  671;  Hale  v.  Kumler,  85  Fed.  Rep., 
165,  54  U.  S.  App.,  694. 

3.  Where  the  owner  of  land  turns  it  over  to  a  broker  to  make  a  sale 
on  certain  terms,  and  the  broker  turns  it  over  to  a  sub-agent  or  broker, 
and  the  sub-agent  or  broker  selects  a  prospective  purchaser,  and  the 
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broker  and  sub-broker  deal  exclusively  with  the  prospective  purchaser 
and  the  owner  never  sees  him  and  has  no  dealings  direct  or  indirect 
with  the  prospective  purchaser,  it  is  incumbent  upon  the  brokers  to 
show  that  they  had  procured  a  purchaser  ready,  willing  and  able  to  buy, 
and  if  no  sale  is  consummated,  that  it  fails  through  fault  of  the  owner 
and  not  through  fault  of  the  prospective  purchaser  whom  they  alone 
saw  and  with  whom  they  entered  into  all  agreements  that  were  made. 
Brackenridge  v.  Claridge,  91  Texas,  534;  Butler  v.  Baker,  33  Am.  St. 
Kep.,  898,  and  authorities  cited  on  page  899;  Mechem  on  Agency,  pp. 
964,  965,  966. 

TALBOT,  Associate  Justice. — Albritton  sued,  appellee  in  the  Just- 
ice's Court  of  Limestone  County  for  $150,  alleged  to  be  due  him  on  a 
contract  for  the  sale  of  land.  From  an  adverse  judgment  in  the 
Justice's  Court  appellant  appealed  to  the  County  Court,  where  the  cause 
was  again  tried,  resulting  in  a  verdict  and  judgment  against  him,  and 
he  has  appealed  to  this  court. 

Appellant  was  employed  through  appellee's  agent  and  attorney,  J.  O. 
Harper,  as  a  broker  to  sell  certain  lands  owned  by  appellee,  in  Navarro 
County,  Texas.  It  seems  that  appellant  wrote  to  appellee  in  regard  to 
the  sale  of  the  land,  and  his  letter  was  by  the  bank  turned  over  to  Harper 
for  an  answer.  October  29, 1902,  Harper  wrote  Albritton,  the  appellant, 
the  terms  upon  which  appellee  would  sell  the  land,  and  stating  therein 
"they  to  pay  you  $150  for  making  the  trade."  Appellant  secured  A.  C. 
Williamson  as  purchaser  of  the  land,  and  brought  him  and  J.  0.  Harper, 
appellee's  agent,  together  for  the  purpose  of  effecting  a  sale.  The  nego- 
tiations between  appellant,  Williamson  and  Harper  resulted  in  the  execu- 
tion by  A.  C.  Williamson,  in  his  own  right,  and  J.  0.  Harper  in  behalf 
of  the  appellee  bank,  of  the  following  contract:  'Ti^erens,  Texas,  No* 
vember  15,  1902.  The  First  National  Bank  of  Mexia  sells  to  A.  C 
Williamson  340%  acres  of  land  at  $16  per  acre;  $500  cash;  $500  first  day 
of  January,  1903;  balance  to  be  divided  in  five  annual  notes  (payable 
January  1,  of  each  year),  title  to  be  passed  on  by  A.  C.  Williamson's 
attorney. 

(Sighed)     A.  C.  Williamson, 
J.   0.   Harper, 

Attorney  for  Bank.** 

This  instrument  was  drawn  up  by  appellant  in  the  presence  of  Wil- 
liamson and  Harper,  and  it  appears  by  parol  evidence  in  the  record  that 
Williamson  insisted  on  the  clause  going  in  the  contract  that  the  ti- 
tle to  the  land  should  be  passed  on  by  his  attorney  and  refused  to  pay 
anything  until  that  was  done.  There  is  uncontradicted  testimony  that 
Harper  stated  that  the  bank  had  a  good  and  perfect  title  to  the  land, 
and  that  Williamson  and  Harper  put  in  the  hands  of  appellant  $100 
each  under  an  agreement  that  if  Williamson's  attorney  pronounced  ap- 
pellant's title  to  the  land  good  he  would  pay  the  money  as  agreed  and 
take  the  land  and  the  bank  would  make  the  deed ;  and  if  Williamson's 
attorney  did  not  pass  the  title  as  good,  both  parties  would  take  down 
their  money. 

We  think  it  may  be  stated  as  settled  law  that  where  the  owner  of 
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land  holds  himself  out  as  having  a  good  title  and  engages  a  broker  to 
sell  same,  and  the  broker  procures  a  purchaser  of  the  land  and  brings 
the  seller  and  purchaser  together  and  a  definite  and  binding  written 
contract  is  entered  into  between  them  to  consummate  the  sale,  upon 
th^  terms  and  price  demanded  by  the  seller,  if  the  title  is  good,  the 
broker  is  entitled  to  his  commissions,  although  no  sale  be  effected  be- 
cause of  a  defect  in  the  title.  The  rule  is  founded  upon  the  prin- 
ciple that  in  such  case  the  broker  has  performed  his  obligation,  "for  if 
the  title  is  good,  the  principal  may  enforce  the  contract  of  sale;  if 
bad,  the  failure  to  consummate  the  transaction  is  attributable  to  his  own 
fault."  Brackinridge  v.  Claridge  &  Payne,  91  Texas,  527;  Conkling 
V.  Krakauer,  70  Texas,  735;  Parker  v.  Walker,  86  Tenn.,  566,  and 
cases  cited  therein.  Appellee  impliedly  warranted  the  title  to  the  land 
in  question  when  it  employed  appellant  to  sell  it,  and  the  provision  in 
the  contract  set  out  above,  "title  to  be  passed  on  by  A.  C.  Williamson's 
attorney,"  does  not  materially  alter  the  legal  status  of  appellant  and 
appellee  respecting  the  transaction  in  question.  Appellant  asserted  that 
its  title  to  the  land  had  been  passed  upon  by  one  of  the  best  lawyers 
in  Limestone  County;  declared  it  was  good,  and  relied  upon  its  validity 
in  the  contract  of  sale,  effected  through  the  efforts  of  appellant,  to 
Williamson.  The  testimony  does  not  tend  to  show  that  appellant's 
right  to  compensation  was  made  to  depend  upon  a  perfect  title  in  appel- 
lee, or  the  carrying  out  on  its  part  of  the  promises  made  to  William- 
son. 

The  agreement  signed  by  Williamson,  the  proposed  purchaser,  and 
J.  0.  Harper  as  the  representative  of  the  appellee  bank,  the  seller  in 
this  case,  was  a  definite  and  binding  contract  to  complete  the  sale.  The 
purchaser  was  satisfactory  to  the  seller,  and  the  terms  and  price  upon 
which  the  seller  proposed  to  sell  were  fixed  in  said  contract.  In  such 
case  it  is  said  in  Conkling  v.  Krakauer,  supra,  that  a  broker  is  entitled 
to  his  compensation,  and  in  effect,  whether  the  sale  was  ever  consum- 
mated or  not,  the  failure  to  consummate  not  being  the  fault  of  the 
broker.  There  is  nothing  in  the  evidence  tending  to  show  that  the 
clause,  "title  to  be  passed  on  by  A.  C.  Williamson's  attorney,"  was  not 
inserted  in  good  faith  for  the  purpose  of  securing  a  good  title.  It  is 
shown  by  the  undisputed  evidence  that  eighteen  acres  of  the  3401/^ 
acre  tract  to  be  conveyed  was  an  undivided  one-half  of  thirty-six  acres 
owned  by  appellee  and  one  Westbrook.  Williamson  testified,  which 
was  not  denied,  that  Harper,  in  making  the  trade,  agreed  to  bring 
suit  against  Westbrook  and  partition  the  thirty-six  acres  and  put  him 
in  possession  of  the  eighteen  acres  of  same ;  that  Westbrook  had  refused 
to  give  possession  of  any  part  of  it,  and  Harper  proposed  to  just  fence 
off  eighteen  acres;  that  he,  appellant,  did  not  want  to  take  the  land 
that  way  and  have  a  law  suit  with  Westbrook.  The  evidence  further 
shows  that  the  partition  suit  was  not  brought;  that  no  partition 
thereof  was  made  and  offer  made  to  put  Williamson  in  possession  of 
any  specific  eighteen  acres  of  the  thirty-six  acre  tract.  That  for  this 
reason  Williamson  refused  to  pay  the  money,  execute  the  notes  and 
accept  a  deed  to  the  land,  as  provided  in  the  contract  of  sale.  Harper 
says  he  told  Williamson  that  a  division  line  of  the  thirty-six  acres 
had  been  run  and  ratified,  and  there  was  no  necessity  for  the  partition 
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suit,  but  it  does  not  appear,  so  far  as  we  have  been  able  to  find  from 
a  close  inspection  of  the  record,  that  such  a  line  had  been  ratified  by 
Westbrook,  the  joint  owner  and  only  person  authorized  to  ratify  it. 
All  we  have  been  able  to  find  in  the  record  bearing  upon  the  question 
is  the  statement  of  Harper  in  which  he  says  he  told  Williamson  the 
line  had  been  ratified.  By  whom,  when,  where  and  how  ratified,  does 
not  appear.  As  opposed  to  the  statement  of  Harper  referred  to,  we  find 
that  Mr.  J.  M.  Long,  vice-president  of  appellee  bank,  testified:  "The 
Westbrook  thirty-six  acres  is  still  undivided,  and  he  is  in  possession  of  it 
all."  Unless  the  line  run  was,  by  agreement  of  the  joint  owners  of  the 
land  or  with  a  full  knowledge  of  its  location,  adopted  by  them  as  a  divi- 
sion line,  a  parol  partition  of  the  land  is  not  shown.  The  statement  of 
Harper  to  Williamson  that  it  had  been  ratified  and  an  offer  to  fence 
off  eighteen  acres,  was  not  sufiScient  to  satisfy  the  legal  right  of  appellant 
to  have  the  thirty-six  acres  partitioned.  Mr.  Prince,  of  the  firm  of  Mc- 
Clellan  &  Prince,  was  consulted  as  to  appellee's  title,  and  Williamson, 
without  contradiction,  testifies  that  Prince  advised  him  not  to  con- 
summate the  sale,  unless  a  partition  of  the  thirty-six  acres  was  made. 

We  think,  under  the  facts  and  circumstances  of  the  case  "as  they 
appear  from  the  record  before  us,  that  Williamson  was  authorized  to 
insist  upon  the  partition  of  the  thirty-six  acres.  He  was  buying  a  specific 
3401^  acres  of  land,  of  which  he  could  take  actual  possession  and  freed 
from  any  interest  of  any  other  person.  Without  the  partition  insisted 
upon  he  could  not  get  what  he  had  contracted  to  buy  insofar  as  eighteen 
acres  of  the  land  tendered  him  was  concerned.  Just;  what  part  of  the 
thirty-six  acres  he  would  get  by  his  contract  he  could  not  tell,  unless 
the  division  was  made.  This  he  was  entitled  to  know  before  he  was  re- 
quired to  complete  the  sale.  Appellee  had  agreed  to  make  the  partition 
and  refused  to  do  so.  Neither  appellant  nor  Williamson  was  responsible 
therefor.  Upon  the  whole  case,  we  conclude  the  evidence  was  insufficient 
to  authorize  the  verdict  of  the  jury  and  that  the  judgment  of  the 
lower  court  must  be  reversed  and  the  cause  remanded. 

Should  it  appear  on  another  trial  that  appellant  is  entitled  to  recover, 
the  amount  of  his  recovery,  whether  $150,  as  claimed  by  him,  or  a  less 
sum,  as  claimed  by  appellee,  in  view  of  the  reduction  of  the  price  of 
the  land,  from  that  at  which  it  was  offered  originally,  will  depend  upon 
the  proof  bearing  upon  that  question. 

It  does  not  appear  from  the  record  whether  the  special  charge  made  • 
the  basis  of  appellant's  second  assignment  of  error  was  given  or  refused 
by  the  presiding  judge.  It  bears  the  file  mark  of  the  clerk,  but  there 
is  no  endorsement  thereon,  signed  by  the  judge  that  it  was  given. 
The  statute  requires,  when  a  special  instruction  is  asked,  that  the 
judge  shall  note  thereon  whether  he  gives  or  refuses  it.  In  the  absence 
of  an  endorsement,  showing  that  the  charge  in  question  was  given,  we 
can  not  assume  that  it  was  given  and  determine  whether  or  not,  as 
applicable  to  the  facts  of  this  case,  there  was  error  in  it.  If,  however, 
upon  another  trial  a  similar  charge  is  called  for  by  the  facts,  the  error 
complained  of  here,  if  error,  is  not  likely  to  occur  again. 

For  the  reason  stated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Amanda  M.  Ellis  et  al.  v.  National  Exchange  Bank  kt  al. 

Decided  April  1,  1905. 

1 — ^Partiei — Cross  Action — Uight  to  Fund  in  Bank. 

Where  defendants  by  cross-action  asserted  rights  to  a  fund  deposited  with 
plaintiff  bank  and  claimed  by  a  third  person,  and  also  made  such  third  prrson 
a  party  to  the  suit,  they  could  not  complain  of  the  court's  action  in  overraling 
their  general  demurrer  to  his  crossbill  and  settling  the  rights  of  the  parties  to 
such  fund  in  one  suit. 

8 — ^Pleading  and  Judgment — ^Action  on  Note— Prayer  for  Damages. 

Where  the  action  is  on  a  note  which  is  set  out  in  full  in  the  petition,  with 
prayer  for  the  debt,  interest  and  attorney  fees  stipulated  in  the  note,  a  judg- 
ment for  the  amount  so  due  is  not  error  because  it  is  in  excess  of  the  amount 
stated  in  the  ad  damnum  clause  of  the  petition. 

8 — ^Practice  on  Appeal — ^Presumption»  in  Absence  of  Statement  of  Facts. 

It  will  be  presumed  on  appeal  in  the  absence  of  a  statement  of  facts,  that 
the  facts  necessary  to  support  the  judgment  were  proved  on  the  trial  below. 

4 — Trust  Fund  to  Pay  Debts  of  Corporation — Bight  to. 

Where  money  was  deposited  in  a  bank  as  security  for  the  payment  of  the 
debts  of  a  corporation,  under  an  agreement  made  with  a  purchaser  of  the  cor- 
porate property  and  rights  stipulating  that  no  money  should  be  paid  out  of  the 
fund  except  to  creditors  until  all  the  debts  due  by  the  corporation  were  dis- 
charged in  full,  such  money  constituted  a  trust  fund  to  pay  the  corporation's 
debts,  and  was  properly  adjudged  to  such  purchaser  upon  proof  that  he  had 
been  compelled  to  pay  debts  of  the  corporation  equal  to  or  exceeding  the  amount 
of  the  fund. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  F.  Nash. 

Eugene  Williams  and  A,  E,  Firmin,  for^  appellants. — 1.  The  answer 
of  appellee  Post  on  its  face  showed  that  the  surplus  of  $1,644.14  in  the 
hands  of  the  bank  was  to  be  paid  to  C.  G.  Ellis  and  Emmette  A.  Ellis, 
and,  as  he  did  not  garnish  the  bank,  or  otherwise  by  law  fix  a  lien  upon 
this  surplus,  appellants'  general  demurrer  to  appellee  Post's  answer 
should  have  been  sustained,  he  having  been  brought  into  the  cause  only 
to  litigate  the  right  of  appellants  to  this  $1,644.14  surplus.  Santleben 
V.  Froboese,  45  S.  W.  Rep.,  571. 

2.  Judgment  should  not  have  been  rendered  in  favor  of  appellee  bank 
for  more  than  $5,000,  as  it  alleged  its  damage  to  be  $5,000.  Kamuff  v. 
Kelch,  65  Atl.  Rep.,  163. 

McLaurin  &  Wozencraft,  for  appellee  Hoyt  Post. — Appellants,  having 
made  appellee  Hoyt  Post  a  party  to  this  suit  for  the  purpose  of  settling 
by  this  litigation  appellants  right  to  the  fund  deposited  in  appellee 
bank,  as  security  for  certain  debts,  can  not  complain  that  the  rights 
of  all  parties  to  this  suit  in  the  fund  were  disposed  of  in  this  suit. 
Clegg  V.  Vamell,  18  Texas,  306;  Moore  v.  Francis,  17  Texas,  29; 
Young  V.  Gray,  65  Texas,  101 ;  Scott  v.  Farmers'  &  Merchants'  Nat. 
Bank,  66  S.  W.  Rep.,  485, 
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Coke  &  CoJce,  for  appellee- — 1.  The  allegations  of  fact  and  prayer  for 
relief  in  this  appellee's  original  petition  fully  support  the  judgment 
rendered,  and  the  formal  ad  damnum  clause  "to  plaintiffs  damage 
$5,000/'  was  immaterial  surplusage,  and  properly  disregarded.  Sanders 
V.  City  Nat.  Bank,  12  S.  W.  Rep.,  110;  Oppenheimer  v.  Fritter,  3  Texas 
App.  Civ.  Cases,  sec.  263 ;  Kennedy  y.  Young,  25  Ala.  Rep.,  563 ;  John- 
son V.  Riddir,  50  N.  W.  Rep.,  36. 

2.  In  a  suit  for  a  debt  the  law  fixes  the  recovery  at  the  amount  sued 
for,  with  interest  as  damages.  In  such  a  suit  the  formal  ad  damnum 
clause,  though  usually  inserted  from  habit,  is  wholly  inappropriate,  and 
is  regarded  as  surplusage.  The  authorities  cited  are  directly  in  point 
Should  the  court  wish  others,  they  will  find  the  following  sustain  the 
position:  Times  Pub.  Co.  v.  Hill,  81  S.  W.  Rep.,  806,  and  cases  cited; 
Rose  V.  Riddle,  3  Texas  Ct.  of  App.  Civ.  Cas.,  sec.  298.  A  like  question 
has  often  arisen  in  thp  federal  courts  in  removal  cases;  and  in  actions 
sounding  in  debt  it  has  been  uniformly  held  that  the  allegations  govern, 
and  the  ad  damnum  clause  is  treated  as  of  no  consequence.  Lee  v.  Wat- 
son, 1  Wall.,  337;  Schacker  v.  Hartford  Fire  Ins.  Co.,  93  U.  S.,  241. 

BOOKHOUT,  Associate  Justice. — Appellee,  National  Exchange 
Bank,  on  December  11,  1902,  filed  its  action  against  appellants,  Mrs. 
Amanda  M.  Ellis,  Leigh  Ellis,  C.  G.  Ellis  and  Emmette  A.  Ellis,  to  re- 
cover on  a  promissory  note  in  the  sum  of  $4,291,  with  interest  at  ten 
percent  per  annum  from  October  27,  1902,  and  ten  percent  attorney's 
fees. 

Appellants  replied  by  general  demurrer,  general  denial  and  special 
answer,  the  latter  being  by  way  of  cross  action,  and  making  one  Hoyt 
Post  a  party,  and  alleging  that  appellants  C.  G.  Ellis  and  Emmette  A. 
Ellis  deposited  with  appellee  bank  $113,036.09  during  the  year  1902 
with  which  ^to  discharge  certain  indebtedness  due  by  the  Standard  Light 
and  Power  Company,  the  corporation  in  which  the  EUises  owned  stock, 
which  was  sold  to  said  Post,  said  deposit  having  been  made  out  of  the 
purchase  money  of  the  sale  of  said  stock. 

Appellants  alleged  in  their  cross-action  that,  after  paying  off  the  in- 
debtedness scheduled,  the  sum  of  $1,640  remained  in  the  hands  of  ap- 
pellee bank,  which  appellants  directed  should  be  credited  upon  the  note 
due  the  bank  evidencing  the  indebtedness  sued  upon  by  appellee  bank 
herein ;  that  said  bank  refused  to  make  such  credit,  and  appellants  im- 
pleaded appellee  Post  in  order  that  all  issues  arising  out  of  the  transac- 
tion might  be  finally  determined. 

Appellants  prayed  that  said  credit  of  $1,640  be  allowed,  tendering 
willingness  to  pay  any  balance  due  upon  the  said  indebtedness  to  ap- 
pellee bank. 

Post  appeared  and  answered,  after  describing  the  fund  deposited  with 
the  bank  and  the  manner  and  purpose  of  its  deposit,  that  the  agree- 
ment upon  which  the  fund  was  deposited  expressly  provided  that  no 
money  should  be  paid  out  of  said  fund  except  to  creditors  until  all  debts 
and  liabilities  of  the  Standard  Light  and  Power  Company  are  paid 
and  discharged  in  full,  and  that  if  any  other  debts  or  claims  of  any  kind 
and  character,  not  mentioned  in  the  schedule,  should  be  presented  or 
made  against  the  said  Standard  Light  and  Power  Company,  which  oc- 
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curred  or  arose  prior  to  the  first  day  of  June,  1900,  said  Emmette  A. 
and  Caswell  G.  Ellis  agreed  to  pay  the  same,  and  save  said  Hoyt  Post  and 
his  principals  and  their  associates  harmless  therefrom.  And  that  it  was 
expressly  stipulated  in  the  fifth  paragraph  of  said  agreement  that  it  was 
the  purpose  and  intention  of  said  agreement  that  Hoyt  Post,  for  his 
principals  and  associates,  by  said  agreement  purchased  all  of  the  stock 
of  said  Staridard  Light  and  Power  Company,  and  that  said  company 
should  be  freed  and  discharged  by  the  said  Emmette  A.  and  Caswell  G. 
Ellis  of  all  debts  and  liabilities  of  every  nature  and  description  whatever 
up  until  midnight.  May  31,  1900,  and  the  funds  so  deposited  with  the 
said  bank  were  deposited  as  security  to  that  end.  Said  answer  then  set 
out  a  statefnent  of  the  indebtedness  that  did  exist  against  the  said 
company,  and  which  the  said  Ellises  had  not  paid,  and  which  the  said 
Hoyt  Post  had  been  compelled  to  pay,  and  had  paid,  amounting  to  a 
sum  largely  in  excess  of  the  balance  remaining  in  the  hands  of  appellee 
bank.  Appellee  Post  prayed  for  judgment  against  Emmette  A.  and 
Caswell  G.  Ellis,  and  asked  that  the  bank  be  required  to  pay  said  sum  to 
Post,  and  for  general  relief. 

Appellee  bank  answered  by  amended  supplemental  petition  filed  Feb- 
ruary 15,  1904,  alleging  that  it  had  paid  out  all  except  $1,644.14  of  the 
said  deposit;  that  appellee  Post  claimed  the  balance  should  be  paid  to 
him,  and  refers  to  the  answer  of  appellee  Post,  making  it  a  part  of  its 
supplemental  petition,  alleging  further  a  willingness  to  apply  the  credit 
as  the  court  might  direct,  claiming  the  attitude  simply  of  a  trustee. 

Judgment  was  rendered  in  favor  of  appellee  bank  against  appellants 
for  $5,336.30,  and  in  favor  of  appellee  Post  against  appellants  C.  G. 
Ellis  and  Emmette  A.  Ellis  for  the  sum  of  $1,644.14,  and  that  the 
bank  pay  over  that  amount  to  Post,  no  execution  being  ordered  against 
appellants  C.  G.  and  Emmette  A.  Ellis  for  the  $1,644.14.  • 

There  was  no  error  in  overruling  the  appellants^  general  demurrer  to 
the  answer  of  Hoyt  Post.  The  appellants  made  Post  a  party  to  the  suit 
for  the  purpose  of  settling  by  this  litigation  appellants  right  to  the  bal- 
ance of  the  fund  deposited  in  the  bank  to  secure  the  payment  of  the 
debts  of  the  Standard  Light  and  Power  Company. 

Emmette  A.  and  C.  G.  Ellis  owned  the  entire  stock  of  the  Standard 
Light  and  Power  Company,  which  stock  Hoyt  Post  agreed  to  purchase 
for  the  sum  of  $150,000.  Of  this  sum  $113,036.09  was  deposited  with 
appellee  bank  to  secure  the  payment  of  the  debts  of  said  company.  The 
agreement  by  virtue  of  which  the  deposit  was  made,  a  copy  of  which  is 
attached  to  Post's  plea,  provides,  among  other  things,  that,  "And  said 
parties  of  the  first  part  (Emmette  A.  and  C.  G.  Ellis),  out  of  the  afore- 
said purchase  price,  agreed  %  pay  and  satisfy  all  the  debts,  liabilities 
and  obligations  of  every  kind  *nd  character  whatsoever,  which  said  com- 
pany on  said  last  mentioned  date  (midnight  of  May  31,  1900)  owed  or 
was  in  any  manner  liable  for.'  '^ 

Annexed  to  said  contract,  marked  Exhibit  A,  is  a  schedule  of  the 
debts  and  liabilities  of  said  company,  "which  said  parties  of  the  first 
part  hereby  undertake  and  guarantee  is  a  complete  and  correct  state- 
ment of  all  the  debts  and  liabilities  of  every  nature  of  the  said  company.*' 
Said  exhibit  shows  debts  amounting  to  $113^036.09.  It  further  stipu- 
lated that  "Said  party  of  the  third  part   (National  Exchange  Bank) 
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shall  hold  and  retain  out  of  said  purchase  price  the  full  sum  of  $113,- 
036.09  as  security  for  the  payment  and  satisfaction  of  the  debts  and  lia- 
bilities of  the  said  Standard  Light  and  Power  Company,  accrued  and 
accruing  prior  to  and  up  to  midnight  of  May  31,  1900.  ...  No  money 
shall  be  paid  out  of  said  fund  except  to  creditors,  as  aforesaid,  until  all 
debts  and  liabilities  of  said  Standard  Light  and  Power  Company  are 
paid  and  discharged  in  full.  ...  It  is  further  agreed  that  the  surplus, 
if  any,  of  said  fund  held  by  ^aid  bank  after  the  satisfaction  of  all  of 
aforesaid  debts  and  liabilities  of  said  Standard  Light  and  Power  Com- 
pany, as  hereinbefore  provided,  shall  be  paid  by  the  said  bank  to  the 
parties  of  the  first  part.'* 

The  fifth  and  last  paragraph  of  said  contract  is  as  follows:  *^The 
purpose  and  intention  of  this  agreement  is  that  the  pari:y  of  the  second 
part  for  his  principals  and  associates,  hereby  purchases  all  of  the  stock 
of  the  Standard  Light  and  Power  Company,  said  company  to  be  freed 
and  discharged  by  the  parties  of  the  first  part  from  all  debts  and  liabili- 
ties, of  every  nature  and  description  whatsoever,  up  to  midnight,  May 
31,  1900,  and  the  funds  deposited  with  the  said  party  of  the  third  part 
are  so  deposited  as  security  to  that  end.'' 

Post  having  been  made  a  party  by  appellants,  they  are  in  no  position 
to  complain  of  the  court's  action  in  overruling  their  general  demurrer 
to  his  cross-bill  and  settling  the  rights  of  the  parties  in  one  suit  to  the 
balance  of  the  fund  remaining  in  the  bank.  Clegg  v.  Varnell,  18  Texas, 
306;  Moore  v.  Francis,  17  Texas,  29;  Young  v.  Grav,  65  Texas,  101; 
Scott  V.  Farmers'  &  Merchants'  Nat.  Bank,  66  S.  W.  Bep.,  485. 

It  is  contended  that  the  court  erred  in  rendering  judgment  against 
these  appellants  for  $5,336.30,  in  that  there  could  not  in  any  event  have 
been  properly  rendered  a  judgment  for  more  than  the  $5,000  claimed 
as  damages  in  plaintiffs  pleadings.  The  appellee  sued  on  a  promissory 
note  for  $4,291,  made  by  appellants.  In  its  original  petition  it  sets  out 
the  legal  effect  of  said  note,  and  then  sets  out  the  note  in  haec  verba. 
The  petition  concludes  as  follows:  "That  said  sum  of  money  is  long 
past  due,  and  defendants,  though  often  requested,  have  failed  and  re- 
fused, and  still  fail  and  refuse,  and  each  of  them  has  failed  and  refused, 
and  each  of  them  does  still  fail  and  refuse,  to  pay  the  same  or  any  part 
thereof,  to  plaintiff's  damage  $5,000;  and  it  has  become  necessary  for 
plaintiff  to  place  said  note  in  the  hands  of  attorneys  for  collection. 
Wherefore  plaintiff  prays  that  the  defendants  be  cited  to  answer  this  pe- 
tition, and  that  plaintiff  have  judgment  for  its  debt,  interest,  attorney's 
fees,  costs  of  suit  and  general  relief." 

The  principal  of  said  note,  together  with  interest  and  attorney's  fees, 
as  therein  provided,  at  the  date  of  trial  amounted  to  the  sum  of  $5,- 
336.30,  for  which  amount  the  court  rendered  judgment.  The  conten- 
tion that  the  judgment  was  for  a  greater  amount  than  alleged  in  the 
pleading  was  not  raised  in  the  trial  court,  but  the  point  is  first  made  in 
this  court.  The  contention  is  not  sustained.  The  note  was  fully  de- 
scribed in  the  petition,  and  there  is  a  prayer  for  judgment  for  plaintiff 
for  its  debt,  interest,  attorney's  fees,  costs  of  suit  and  general  relief. 
The  averment  that  the  defendants  have  failed  and  refused,  and  still  fail 
and  refuse,  to  pay  the  same  or  any  part  thereof,  to  plaintiff's  damage 
$5,000,  will  not  be  given  controlling  effect  over  appellee  bank's  specific 
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prayer  for  its  debt,  interest,  attorney's  fees,  costs  of  suit  and  general 
relief.  (Sanders  v.  City  Nat.  Bank,  12  S.  W.  Rep.,  110;  Oppenheimer 
V.  Fritter,  3  Willson  App.  Civ.  Cas.,  sec.  263;  Kennedy  v.  Young,  25 
Ala.,  563;  Johnson  v.  Riddir,  50  N.  W.  Rep.,  36.) 

There  is  no  statement  of  facts  in  the  record.  We  must  presume  that 
the  facts  alleged  by  the  appellees,  insofar  as  they  are  necessary  to  sup- 
port the  judgment,  were  proved ;  that  the  agreement  upon  which  the  de- 
posit was  made  contains  the  stipulations  as  plead  by  Post;  that  there 
existed  at  midnight  on  May  31,  1900,  certain  other  indebtedness  against 
the  Standard  Light  and  Power  Company  than  that  included  in  the 
agreement  under  which  the  deposit  was  made,  which  the  Ellises  failed 
to  pay,  and  which  Hoyt  Post  was  compelled  to  pay,  exceeding  in  amount 
the  balance  of  said  deposit  remaining  in  the  bank.  By  the  terms  of 
that  agreement  the  deposit  became  a  trust  fund  out  of  which  to  pay,  in 
the  language  of  the  agreement,  ^^all  the  debts,  liabilities  and  obligations 
of  every  kind  and  character  whatsoever,*'  which  said  Standard  Light 
and  PoM'er  Company  owed  on  midnight.  May  31,  1900.  The  trial  court 
did  not  err  in  so  holding. 

The  judgment  in  favor  of  Post  for  the  balance  of  such  deposit  was 
proper.  (Foy  v.  East  Dallas  Bank,  28  S.  W.  Rep.,  137,  and  cases  cited 
in  paragraph  1 ;  Crane  v.  McDonald,  23  N.  E.  Rep.,  991 ;  Walker  v.  Ram- 
berger,  54  Pac.  Rep.,  108;  Van  Zile,  Eq.  PI.  and  Prac,  sees.  369,  370, 
373;  Fletcher's  Eq.  PI.  and  Prac,  sees.  772,  773;  Storey,  Eq.  Pleading 
(10th  ed.),  sec.  291;  1  Beach's  Mod.  Eq.  Prac,  sees.  141,  142;  Mer- 
chant  v.  Northwestern  Mut.  Life  Ins.  Co.,  68  N.  Y.  Supp.,  406.) 

Appellee  bank  contends  that  the  record  shows  that  this  appeal  is  for 
delay  only,  and  asks  that  the  judgment  in  its  favor  be  aflBrmed,  with  ten 
percent  damages.  Looking  to  the  entire  record,  we  are  of  the  opinion 
that  there  is  merit  in  the  suggestion.  That  part  of  the  judgment  in 
favor  of  Hoyt  Post  is  affirmed,  and  the  part  in  favor  of  appellee  National 
Exchange  Bank  is  affirmed  with  ten  percent  damages. 

Affirmed. 

Writ  of  error  refused. 


J.  J.  Settegast  et  al.  v.  Houston,  Oak  Lawn  &  Magnolia  Park 

Railway  Company. 

Decided  April  4,  1005. 

1 — ^Railroads — Condemnation — Banuige  to  Abutting  Property — Remedy. 

Under  the  provision  of  the  Constitution  that  no  person's  property  shall 
be  taken  or  damaged  for  public  use  without  adequate  compensation,  to  be  se- 
cured, where  the  property  is  taken,  by  a  deposit  of  money,  a  railroad  company 
which,  with  the  consent  of  the  city,  lawfully  constructs  and  operates  its  road 
along  a  public  str^t,  is  not  required,  as  a  condition  precedent  to  the  construc- 
tion of  its  road,  to  institute  condemnation  proceedings  against  abutting  prop- 
erty owners  whose  property  it  damages  but  does  not  take,  their  remedy  being 
by  an  ordinary  action  of  damages  against  the  road  for  the  injury  done  to  their 
property.    Const,  art.  1,  sec.  17. 

8— Same — ^Xeasure  of  Damages — ^Future  Increased  Burdens. 

In  such  an  action  by  the  property  owners  the  measure  of  damages  is  the 
depreciation  in  the  value  of  the  property,  and  this  must  be  held  to  include  every 


624  Texas  Civil  Appeals  Beports,  Vol.  38.  [April, 

element  of  damage,  both  present  and  prospective,  which  might  reasonably  result 
from  the  acts  complained  of  and  the  continued  operation  of  the  road,  and  a 
subsequent  suit  can  not  be  maintained  for  additional  damages  resulting  from 
an  increased  service  which  augments  the  burden  and  injury  to  the  abutting 
property. 

3 — Same— Bes  Adjudicata — Beceiver's  Sale. 

Where  owners  of  abutting  property  obtained  a  judgment  for  the  damages 
occasioned  thereto  by  the  construction  and  operation  of  a  railroad  in  the  street, 
and  thereafter  intervened  in  a  receivership  proceeding  against  the  defendant 
railroad  company  and  sought  to  have  the  judgment  allowed  as  a  claim  with 
preference  lien,  and  the  decree  entered  therein  allowed  the  claim  but  gave  no 
priority  or  lien  and  provided  for  the  sale  of  all  the  property  and  rights  of  the 
company,  the  purchaser  to  take  title  free  of  all  claims  and  liens,  the  decree 
was  res  adjudicata  as  to  the  rights  of  such  owners  and  they  were  estopped  to 
maintain  a  suit  against  the  purchaser  on  the  unpaid  judgment  and  also  on  their 
claim  for  additional  damages  resulting  from  an  increased  use  of  the  road  by 
the  purchasing  company. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Stewart,  Stewart  &  Locleett,  for  appellants. — 1.  The  grant  to  a  rail- 
road company  of  the  right  of  way  over  a  street  is  subject  to  the  right  of 
abutting  property-owners  to  recover  damages  to  their  property,  caused 
by  the  new  servitude.  Railway  Co.  v.  Puller,  63  Texas,  471 ;  Railway 
Co.  V.  Hall,  78  Texas,  171;  Rosenthal  v.  Railway  Co.,  79  Texas,  328; 
City  of  Cleburne  v.  Railway  Co.,  ^%  Texas,  461 ;  Railway  Co.  v.  Downie, 
82  Texas,  386;  Gray  v.  Railway  Co.,  13  Texas  Civ.  App.,  163;  Dil worth 
V.  State,  36  S.  W.  Rep.,  276;  Elliott  on  Roads  and  Streets,  626-533; 
Mills  on  Eminent,  sec.  144;  Mercantile  Trust  Co.  v.  Railway  Co.,  29 
Fed.  Rep.,  72 ;  19  Am.  and  Eng.  Ency.  of  Law,  p.  761,  note  4.  ^ 

2.  The  appellee  claiming  under  the  old  Houston  Belt  &  Magnolia 
Park  Railway  Co.,  having  succeeded  to  its  right  by  purchase  of  its  prop- 
erty, and  still  occupying  and  using  the  street  in  front  of  the  property  of 
appellants,  and  by  its  own  acts  continuing  the  same  damage  to  the  same 
property  as  was  done  by  such  former  company,  which  damages  are  rep- 
resented by  the  judgment  recovered  against  said  old  company,  compen- 
sation for  which  damages  has  never  been  paid,  should  be  held  to  pos- 
sess it  cum  onere;  that  is  to  say,  subject  to  payment  of  the  damages  as- 
sessed by  the  former  judgment.  Railway  Co.  v.  Ortiz,  75  Texas,  608; 
Pennsylvania  Mut.  Life  Ins.  Co.  v.  Heiss,  33  Am.  St.  Rep.,  281 ;  Pfeifer 
v.  Shebovgan  Ry.  Co.,  86  Am.  Dec,  751,  and  notes;  City  of  Dallas  v. 
Barksdale,  83  Texas,  121;  Oilman  v.  Sheboygan  Ry.  Co.,  37  Wis.,  319; 
Organ  v.  Memphis  Ry.  Co.  (Ark.),  11  S.  W.  Rep.,  96;  Sticklev  v.  Rv. 
Co.,  20  S.  W.  Rep.,  261;  Buffalo  Ry.  Co.  v.  Harvey,  107  Pa.  St.,  319; 
Philadelphia  Ry.  Co.  v.  Cooper,  105  Pa.  St.,  239;  Dri^rv  v.  Midland  R. 
R.  Co.,  127  Miss.,  171. 

3.  The  judgment  recovered  by  the  property-owners  for  damages  to 
their  property  against  the  Houston  Belt  &  Magnolia  Park  Railway  Com- 
pany was  not  a  lien  in  the  ordinary  sense,  and  their  claim  was  not  liable 
to  be  divested  by  the  sale  in  the  receivership  proceedings.  Rio  Grande 
&  Eagle  Pass  Ry.  Co.  v.  Ortiz,  75  Texas,  608 ;  Railwav  Co.  v.  Johnston, 
95  Pa.  St.,  294;  Catlin  v.  Robinson,  2  Watts,  378;  Buffalo,  etc.,  Ry.  Co. 
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V.  Harvey,  107  Pa.  St.,  319;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  Heiss, 
33  Am.  St.  Bep.,  281 ;  Oilman  v.  Sheboygan,  37  Wis.,  319. 

4.  If  the  railroad  company  build  in  a  different  plan  from  that  on 
which  damages  have  been  assessed,  increased  damages  can  be  recovered. 
Railway  Co.  v.  Necco,.15  S.  W.  Rep.,  1102;  Fort  Worth,  etc.,  Ry.  Co. 
V.  Jennings,  13  S.  W.  Rep.,  270;  Railway  Co.  v.  Hopson,  15  Texas  Civ. 
App.,  126;  Morrow  v.  St.  Louis,  A.  &  T.  Ry.  Co.,  17  S.  W.  Rep.,  44; 
Rische  v.  Texas  Trans.  Co.,  66  S.  W.  Rep.,  327;  IJano  Co.  v.  Scott,  2 
Texas  Civ.  App.,  408;  Parker  Co.  v.  Jackson,  5  Texas  Civ.  App.,  36; 
Humphreys  v.  Fort  Smith,  etc.,  Co.,  71  S.  W.  Rep.,  662. 

5.  While  the  appellee,  by  its  purchase  of  the  right  to  use  the  street 
for  railroad  purposes,  and  in  the  exercise  of  such  purpose  could  build 
its  railroad  of  heavier  material,  and  use  heavier  engines  and  cars,  and 
construct  switches  in  front  of  the  property  of  appellants,  yet,  while  it 
may  have  the  legislative  permission  to  do  such  acts,  if  the  doing  of  such 
acts  places  an  additional  burden  on  the  street,  which  causes  an  additional 
damage  to  the  property  of  appellants,  the  permission  is  granted,  subject 
always  to  the  right  of  the  abutting  property-owners  to  recover  damage 
caused  by  such  acts.  Railway  Co.  v.  Necco,  15  S.  W.  Rep.,  1102:  City 
of  Cleburne  v.  Railwav  Co.,  66  Texas,  461;  Railway  Co.  v.  Fuller,  63 
Texas,  471 ;  Railway  Co.  v.  Hall,  78  Texas,  171 ;  Rosenthal  v.  Railway 
Co.,  79  Texas,  325;  Hamilton  Co.  v.  Garrett,  62  Texas,  606;  Railway 
Co.  V.  Downie,  82  Texas,  386;  Railway  Co.  v.  Jennings,  13  S.  W.  Rep., 
271;  Wood,  Railway  Law,  p.  271  et  seq.;  Pierce  on  Railroads,  p.  232. 

J.  A,  Reads  A.  L.  Jackson  and  Wm.  H.  Wilson,  for  appellee. — 1.  The 
words  "damaged^*  and  "taken"  are  not  synonymous  in  the  Texas  Con- 
stitution, nor  is  there  anything  in  the  language  of  the  Constitution  or 
the  laws  which  would  indicate  that  the  provision  that  no  person's  prop- 
erty should  be  damaged  without  compensation  being  made  was  intended 
to  abolish  the  law  of  res  judicata,  and  limitation  with  respect  to  the 
cause  of  action  there  given  for  such  damage.  6  Am.  and  Eng.  Ency.  of 
Law  (1st  ed.),  p.  545,  notes  3,  4;  Const,  of  Texas,  art.  1,  sec.  17; 
Chicago  V.  Taylor,  125  U.  S.,  p.  161,  31  Co-Op.,  p.  638;  Rische  v. 
Texas  Transportation  Company,  66  S.  W.  Rep.,  325;  Gray  v.  Dallas 
Terminal,  36  S.  W.  Rep.,  354;  Cooper  v.  Dallas,  83  Texas,' 241:  Myer 
V.  Richmond,  172  U.  S.,  82,  43  Co-Op.,  374,  379,  380:  Henderson  v. 
McLain  (U.  S.  Sup.  Ct.),  39  Lawyer  Co-Op.,  350,  351:  Northern 
Transp.  Co.  v.  Chicago,  99  TJ.  S.,  635,  25  Co-Op.,  336;  Merchant  v. 
Pennsvlvania  R.  R.  Co.,  153  U.  S.,  380;  Gibson  v.  United  States,  166 
U.  S.,''269,  41  Co-Op.,  996. 

2.  Where  a  receivership  sale  is  made  for  the  purpose  of  satisfying 
the  claims  of  creditors,  the  right  of  creditors  thereafter  is  to  have  satis- 
faction out  of  the  funds  so  created,  and  such  creditors  have  thereafter 
no  rights  against  the  property  or  the  successors  in  title  thereto,  unless 
such  rights  are  given  by  the  decree,  and  a  creditor  of  the  receiver,  with 
notice,  who  fails  to  assert  his  claim  before  the  decree  of  sale,  is  bound 
absolutely,  and  if  the  receivership  sale  be  in  a  foreclosure  proceeding  the 
holder  of  a  prior  title  and  lien,  if  made  a  party  to  the  suit,  is  absolutely 
bound  by  the  decree  of  foreclosure,  selling  the  property  free  from  all 
Vol.  XXXVIII.  Civil— 40. 
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claims,  the  law  being  that  the  foreclosure  sale  passes  the  title  of  all 
parties  to  the  suit  by  estoppel.  Rev.  Stats.,  arts.  4549,  4550;  Williams 
V.  Midland,  55  S.  W.  Bep.,  130;  Vieno  v.  Gibson,  85  Texas,  432;  Scott  v. 
Fanners'  &  M.  Nat.  Bank,  75  S.  W.  Bep.,  10;  Houston,  E.  &  W.  T.  By. 
Co.  V.  Keller,  28  S.  W.  Bep.,  725;  Howe  v.  St.  Clair,  27  S.  W.  Bep., 
800;  Houston,  E.  &  W.  T.  By.  v.  Norris,  41  S.  W.  Bep.,  709;  Leadville 
Coal  Co.  V.  McCreery  (U.  S.  Sup.  Ct),  35  Law  Co-Op.,  825;  HeflEner 
V.  Insurance  Co.,  123  U.  S.,  725. 

3.  The  matters  and  things  here  alleged  as  additional  burden  were 
all  in  substance  alleged  and  recovered  for  in  the  original  action,  filed  by 
Settegasts  in  the  receivership  proceedings,  and  the  plaintiflfs  are  not  en- 
titled in  law  to  recover  the  same  damages  again  and  again.  A  claim  for 
damages  to  adjacent  property  from  the  construction  and  operation  of 
railroad  accrues  at  once,  when  the  railroad  is  first  built  and  operated, 
and  but  one  action  can  be  filed,  which  necessarily  includes  all  future 
damages.  Lyles  v.  Bailway  Co.,  73  Texas,  95 ;  Trube  v.  Montgomery,  7 
S.  W.  Bep.,  20;  Missouri,  K.  &  T.  By.  Co.  v.  Graham,  33  S.  W.  Bep., 
576;  Bosenthal  v.  Bailway  Co.,  15  S.  W.  Bep.,  268. 

GILL,  Associate  Justice. — ^The  Houston  Belt  &  Magnolia  Park 
Bailway  Company  was  duly  incorporated  on  April  2,  1889,  under  the 
general  laws  of  this  State.  By  its  charter  its  domicile  was  placed  at 
Houston,  Texas,  and  it  was  empowered  to  construct,  operate  and  main- 
tain a  single  or  double-track  railway  and  telegraph  line  in  Harris 
County,  beginning  at  or  near  Buffalo  Bayou,  between  the  mouths  of 
Bray's  Bayou  and  Long  Beach,  thence  to  the  City  of  Houston  and  along 
such  streets  in  said  city  as  the  city  council  should  define,  with  such 
branches  as  would  enable  such  road  to  connect  with  any  of  the  rail- 
roads leading  to  or  from  said  city  at  any  point  within  the  city ;  the  main 
lines  and  branches  being  in  all  about  fifteen  miles  in  length,  and  the 
road  might  be  located  so  that  it  or  any  part  of  it  might  be  used  as  a  belt 
or  connecting  line. 

In  June  of  the  same  year  it  procured  from  the  authorities  of  the  City 
of  Houston  the  right  to  construct  and  operate  its  proposed  road  along 
Commerce  and  other  streets  definitely  named.  By  June  24,  1890,  it  had 
completed  the  construction  of  its  lines  within  the  city  limits,  including 
its  line  along  Commerce  Street,  according  to  the  franchise  granted  by 
the  city.  It  thereafter  completed  its  line  to  the  named  point  on  Buffalo 
Bayou,  and  by  January  1,  1891,  had  begun  the  operation  of  its  road  as  a 
steam  railroad.  It  so  continued  to  operate  it  until  November  3,  1891, 
when  the  railroad,  and  all  the  property  and  franchises  of  the  Belt  Com- 
pany were  taken  in  charge  by  the  receiver  appointed  by  the  District 
Court  of  Harris  County,  in  cause  number  14,397,  entitled  T.  D.  Cobb  v. 
Houston  Belt  &  Magnolia  Park  Bailway  Company.  The  plaintiffs  in 
that  cause  were  the  stockholders  of  the  company  and  holders  of  mort- 
gage liens  upon  the  property.  For  convenience  this  company  will  be 
hereinafter  referred  to  as  the  Belt  Company,  and  defendant  herein  will 
be  called  the  Oak  Lawn  Company. 

On  June  3,  1891,  and  prior  to  the  appointment  of  a  receiver,  W.  J. 
and  J.  J.  Settegast  filed  suit  in  the  District  Court  of  Harris  County 
against  the  Belt  Company  for  damages  to  the  property  described  in  the 
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petition  in  the  present  suit.  In  that  suit  it  was  alleged  in  substance  that 
plaintiffs'  property  abutted  on  Commerce  Street,  along  and  upon  which 
the  Belt  Company  had  constructed  and  was  operating  its  road.  That  the 
tracks  and  rails  extended  much  above  the  surface  of  the  street,  render- 
ing it  difficult  and  dangerous  to  cross.  That  by  the  construction  of  the 
road  ingress  and  egress  to  and  from  their  property  was  rendered  diffi- 
cult and  dangerous,  and  the  street  in  front  of  the  premises  rendered 
practically  useless  for  purposes  of  travel.  That  from  the  first  day  of 
January,  1891,  until  the  time  of  exhibiting  the  petition,  the  company 
had  been  operating  its  locomotives,  trains  and  cars  along  the  street  in 
front  of  the  premises,  injuring  his  property  by  shaking  the  houses  and 
filling  the  same  with  smoke  and  cinders  from  its  locomotives,  and  by 
their  continual  noise,  night  and  day,  greatly  depreciating  the  value  of 
plaintiffs'  property.  They  further  complained  that  the  trains  were  run 
at  a  high  rate  of  speed,  rendering  the  use  of  the  street  unsafe.  That 
horses  could  not  be  hitched  in  front  of  the  property  without  becoming 
frightened  and  unmanageable.  That  their  houses  were  exposed  to  fire 
from  sparks  emitted  by  locomotives,  for  all  of  which  their  property  was 
depreciated  in  value  in  the  sum  of  $10,000,  and  for  which  sum  they 
prayed  judgment. 

There  were  no  allegations  of  negligence,  but  the  recovery  was  sought 
solely  on  the  ground  that  the  damage  complained  of  was  the  inevitable 
consequence  of  the  lawful  construction  and  operation  of  the  road.  The 
number  of  that  suit  was  14,122.  On  April  8,  1893,  the  receiver  was 
made  a  party  defendant  by  amendment,  the  other  allegations  and  the 
prayer  remaining  the  same.  On  February  21,  1894,  there  was  judg- 
ment for  plaintiff,  by  agreement,  for  $3,213.21  and  costs. 

On  August  7, 1894,  W.  J.  apd  J.  J.  Settegast  filed  their  plea  in  inter- 
vention in  the  receivership  case,  setting  up  the  judgment  as  a  prior  lien 
on  all  the  property  of  the  company,  and  praying  that  it  be  so  allowed, 
and  for  general  relief.  This  intervention,  with  others,  was  referred  to 
the  special  master,  who  found  and  duly  reported  to  the  court  that  the 
judgment  was  valid  and  subsisting,  and  classified  it  as  a  simple  judg- 
ment against  the  company,  without  lien  or  preference.  The  master^s 
report  also  disclosed  the  nature  of  plaintiffs'  demand  upon  which  the 
judgment  had  been  rendered. 

The  plaintiffs  (intervenors)  filed  exceptions  to  the  master's  report, 
urging,  among  other  things,  that,  because  of  the  nature  of  the  demand, 
their  judgment  should  be  allowed  as  a  preference  claim. 

Thereafter,  upon  application  of  one  of  the  creditors,  and  after  due 
notice  to  all  concerned,  the  property  of  the  company,  including  its  fran- 
chises, was  decreed  to  be  sold,  the  purchaser  to  take  title  free  of  all 
claims  and  liens  of  creditors,  parties  to  the  suit  and  intervenors  therein, 
of  whatsoever  nature  and  kind,  and  that  the  proceeds  of  the  sale  be  held 
by  the  court  in  lieu  of  the  property  sold,  the  rights  and  priorities  as  to 
the  proceeds  of  the  sale  to  be  adjusted,  as  they  should  have  been,  against 
the  property  itself.  To  this  decree  the  Settegast  intervenors  took  no  ex- 
ception, nor  did  they  in  any  way  resist  it.  The  sale  was  finally  made  in 
pursuance  of  this  decree,  and  H.  E.  Fuller  became  the  purchaser. 

On  November  22,  1898,  the  report  of  sale  coming  on  to  be  heard  for 
confirmation,  the  intervenors,  Settegast  and  others,  protested  on  the 
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ground  of  inadequacy  of  price.  Their  protest  was  overruled,  the  sale 
confirmed,  the  consideration  paid,  and  the  property  duly  transferred  to 
the  purchaser.  To  this  action  of  the  court  the  Settegasts  and  other  in- 
terveners gave  notice  of  appeal,  but  never  perfected  it,  nor  otherwise 
sought  to  review  tJie  action  of  the  court. 

The  court  then  proceeded  to  dispose  of  the  receivership  as  against  the 
fund  derived  from  the  sale,  and  to  classify  the  various  claims,  including 
that  of  the  Settegasts.  They  sought  to  share  in  the  proceeds,  and  re- 
newed their  insistence  that  their  judgment,  by  reason  of  its  nature,  was 
entitled  to  priority  over  all  other  claims  save  those  of  a  like  nature. 
Their  contention  was  overruled,  and  their  judgment  classified  as  a  sim- 
ple claim  against  the  Belt  Company  and  the  property  in  the  hands  of  the 
receiver  without  preference  or  priority.  This  disposition  of  their  claim 
was  neither  excepted  to  nor  appealed  from.  The  property  of  the  com- 
pany was  consumed  by  the  costs  and  expenses  of  the  receivership  and  the 
claims  of  lienholders,  so  that  the  Settegasts  got  nothing  by  that  pro- 
ceeding. 

Thereafter  the  defendant  herein,  a  railway  corporation  organized  un- 
der the  general  laws  of  Texas,  purchased  from  Fuller,  for  value,  all  the 
property  bought  by  Fuller  at  the  receivership  sale. 

In  January,  1901,  the  Oak  Lawn  Company  practically  reconstructed 
the  road,  putting  in  new  ties  and  heavier  rails.  The  old  track  had  sunk 
to  the  level  of  the  street,  but,  as  reconstructed,  the  rails  and  ties  were* 
raised  above  the  level  of  the  street,  much  as  the  old  road  was  alleged  to 
be  when  first  constructed.  The  Oak  Lawn  Company  then  began  the  op- 
eration of  the  road  as  a  commercial  railway.  It  used  much  larger  en- 
gines and  longer  and  heavier  trains,  and  the  amount  of  traffic  was  much 
greater  than  it  had  ever  been  under  the  former  ownership.  Plaintiffs' 
property  was  thus  damaged  to  a  greater  degree  by  the  manner  of  oper- 
ating the  road  than  by  that  of  the  old  company  or  the  receivers. 

Up  to  the  time  of  the  Oak  Lawn  Company's  purchase  the  road  had 
been  used  largely  for  passenger  and  excursion  traffic,  which  was  by  no 
means  heavy,  except  at  times,  and  its  freight  traffic  was  light  and  occa- 
sional. Its  engines  were  coal-burning  "dummy''  engines,  about  one-half 
or  one-third  the  weight  of  the  engines  now  used,  and  its  passenger  cars 
much  lighter.  It  is  true,  however,  that  under  the  former  management 
the  road  connected  with  the  International  &  Great  Northern  and  the 
Houston  &  Texas  Central  Railways,  both  large  systems  with  heavy  traf- 
fic, and  the  road  in  question  was  then  occasionally  used  by  the  Inter- 
national &  Great  Northern  freight  trains,  under  a  special  arrangement 
between  the  two  roads.  The  Oak  Lawn  Company  has,  since  its  pur- 
chase, added  to  the  trackage  of  the  road  a  switch  connecting  with  a  local 
factory.  This  switch  connects  with  the  main  line  at  a  point  on  Com- 
merce Street  in  front  of  plaintiffs'  property,  and  plaintiffs'  inconven- 
iences are  enhanced  by  the  presence  of  this  switch  on  account  of  the 
stopping  and  starting  of  trains  at  that  point  in  the  use  of  the  switch. 

By  reason  of  the  uses  to  which  the  road  has  been  subjected  by  the 
Oak  Lawn  Company,  as  above  stated,  the  plaintiff  has  suffered  damage 
to  his  property  in  the  sum  of  $4,000,  as  found  by  the  trial  court,  in  addi- 
tion to  the  sum  recovered  in  cause  number  14,122  against  the  Belt  Com- 
pany. 
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Counsel  for  the  parties  have  embodied  in  their  brief  a  statement  of 
the  facts  at  great  length  and  in  great  detail^  setting  out  at  length  the 
pleadings,  orders  and  decrees  in  the  former  proceedings.  With  a  view  to 
brevity  we  have  condensed  the  statement  as  much  as  possible  consistent 
with  a  full  and  accurate  presentation  of  the  case. 

J.  J.  Settegast  and  the  heirs  of  W.  J.  Settegast,  upon  the  state  of 
facts  above  set  out,  filed  this  action  against  the  Oak  Lawn  Company, 
seeking  to  recover  the  amount  of  the  judgment  rendered  in  their  favor 
in  cause  number  14,122,  on  the  ground  that  the  judgment  thus  recov- 
ered fixed  the  amount  they  were  entitled  to  as  compensation  for  damage 
sustained  by  their  property  by  the  acts  of  the  old  company  in  the  con- 
struction and  operation  of  the  road  on  Commerce  Street.  They  con- 
tended, and  here  contend,  that  the  damage  inflicted  amounted  to  a  tak- 
ing under  the  Constitution,  actual  compensation  for  which  was  a  condi- 
tion precedent  to  the  right  of  the  old  company,  or  any  vendee  thereof, 
to  operate  the  road.  They  also  sought  to  recover  the  alleged  additional 
damage  due  to  the  use  of  heavier  engines  and  freight  trains,  and  addi- 
tional traffic,  and  the  construction  and  use  of  the  switch  above  men- 
tioned, all  of  which  they  claim  amounted  to  an  additional  burden  upon 
the  street  and  their  property  and  property  rights. 

The  causes  of  the  additional  damage  are  alleged  to  be  smoke  and  cin- 
ders, the  use  in  part  of  oil  instead  of  coal  for  fuel,  attended  with  the 
emission  of  more  noxious  and  disagreeable  smoke  and  vapors,  additional 
and  more  frequent  vibration,  more  frequent  obstruction  of  the  street, 
che  frightening  of  horses,  etc.,  practically  as  in  the  petition  in  cause 
number  14,122.  As  in  the  cause  last  referred  to,  plaintiff  seeks  upon 
each  phase  of  his  pleaded  cause  of  action  to  recover  alone  under  article 
1,  section  17  of  the  Constitution,  and  does  not  complain  that  any  of  the 
acts  set  out  as  causes  of  the  suffered  damage  are  due  to  negligence  or  any 
unlawful  act  on  the  part  of  the  defendant  company. 

The  latter  answered  by  general  denial,  and  pleaded  the  judgments, 
orders  and  decree  of  sale  in  the  receivership  proceedings  as  res  adjudicata 
of  plaintiffs'  rights,  and  the  sale  thereunder,  and  plaintiffs'  connection 
therewith,  and  conduct  with  reference  thereto  as  an  estoppel.  Purchase 
for  value,  in  good  faith,  in  reliance  on  the  recitals  in  the  decree,  without 
notice  of  any  other  rights  of  plaintiffs,  was  also  interposed  as  a  defense. 
Limitation  of  two,  four,  five  and  ten  years  was  also  pleaded. 

As  to  the  damages  sought  to  be  recovered,  and  alleged  to  have  accrued 
subsequent  to  January  1,  1901,  the  defense  was  that  the  damage  alleged 
grew  out  of  lawful  acts  of  the  defendant  of  the  same  nature  and  char- 
acter as  those  of  its  predecessor,  differing  therefrom  only  in  degree,  and 
hence  necessarily  included  in  the  first  judgment. 

The  court,  sitting  without  a  jury,  found  the  facts  practically  as  herein 
set  out,  and  rendered  judgment  for  defendant  on  the  theory  that  the 
judgment  in  cause  number  14,122  included  all  damages  that  had  then 
accrued  or  might  thereafter  accrue,  due  to  the  same  general  causes,  and 
that  the  decree  disposing  of  plaintiffs'  claim  and  authorizing  the  sale  of 
the  property  and  franchises  free  from  such  claim  was  res  adjudicata  of 
plaintiffs'  rights.  From  that  judgment  plaintiffs  have  appealed,  and  re- 
new their  contention  here. 

In  asserting  the  liability  of  the  Oak  Lawn  Company  for  the  judg- 
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ment  in  cause  number  14,122,  the  appellants  seek  to  bring  this  case 
within  the  doctrine  announced  in  Bail  way  Company  v.  Ortiz  (75  Texas, 
608)  and  Railway  Company  v.  Fuller  (63  Texas,  471).  In  Ortiz'  case, 
supra,  a  railway  company,  without  resorting  to  condemnation  proceed- 
ings, entered  upon  and  appropriated  the  plaintiff's  land  for  right  of  way. 
Thereupon  he  sued  the  company  for  compensation  and  procured  a  judg- 
ment. The  judgment  was  not  paid.  Thereafter,  in  a  foreclosure  pro- 
ceeding, the  properties  of  the  road  were  sold,  and  bought  in  by  another 
company,  which  took  charge  and  proceeded  with  the  operation  of  the 
road.  Plaintiff  then  sought  to  hold  the  purchasing  company  on  the 
judgment  procured  against  its  predecessor.  In  disposing  of  the  ques- 
tions Judge  Gaines,  for  the  Supreme  Court,  announced  the  law  to  be 
that  the  title  to  the  easement  over  the  land  taken  could  not  pass  until 
compensation  was  first  made  therefor,  as  required  by  the  Constitution; 
that  the  reduction  of  plaintiff's  claim  for  compensation  to  a  judgment 
against  the  first  company  was  not  a  payment  nor  an  abandonment  of  his 
title,  and  that,  as  the  fitle  thus  remained  in  plaintiff,  it  did  not  pass  by 
the  foreclosure.  The  purchasing  company  was  therefore  held  liable  for 
the  judgment,  it  being  also  held  that,  as  the  amount  had  been  adjudi- 
cated between  the  plaintiff  and  the  first  company,  the  judgment  was  the 
measure  of  the  recovery. 

This  is  unquestionably  the  law  in  this  State  as  to  property  actually 
invaded  and  appropriated,  or  **taken,"  in  the  sense  in  which  the  word  is 
used  in  article  1,  section  17  of  our  Constitution. 

The  doctrine  is  sought  to  be  extended  to  cases  like  the  one  under  con- 
sideration, where  property  rights  are  damaged  by  the  lawful  construc- 
tion and  operation  of  a  railway  over  a  public  street.  To  this  end  cer- 
tain expressions  of  Judge  Stayton,  in  Railway  Company  v.  Fuller,  supra, 
are  invoked.  In  that  case,  as  in  this,  the  plaintiff  sought  to  recover  for 
damages  sustained  by  abutting  property  due  to  the  lawful  construction 
and  operation  of  a  railroad  on  a  public  street.  The  suit  was  resisted 
on  the  ground  that  no  such  action  was  maintainable  under  the  Consti- 
tution and  laws  of  this  State.  Article  1,  section  17,  under  which  the 
action  was  brought,  is  as  follows :  "No  person's  property  shall  be  taken, 
damaged  or  destroyed  for  or  applied  to  public  use  without  adequate  com- 
pensation being  made,  unless  by  the  consent  of  such  person,  and  when 
taken  except  for  the  use  of  the  State  such  compensation  shall  first  be 
made  or  secured  by  a  deposit  of  money " 

It  thus  appears  that  the  sole  question  up  for  decision  was  whether 
the  damages  claimed  by  the  plaintiffs  were  such  as  were  contemplated 
by  the  provision  of  the  Constitution,  supra.  It  was  noted  by  the  writer 
of  that  opinion  that  the  word  "damaged"  was  doubtless  added  to  the  sec- 
tion quoted  to  correct  evils  which  had  resulted  from  a  too  restricted  defi- 
nition of  the  word  "taken."  It  is  true,  the  writer  says  the  word  "prop- 
eiiy"  is  doubtless  used  in  its  legal  sense,  and  means  not  only  the  thing 
used,  but  every  right  which  accompanies  ownership  and  is  its  incident, 
and  declares  that,  thus  considered,  the  facts  amount  to  a  taking  of  pri- 
vate property  for  public  use,  in  which  event  compensation  must  first 
have  been  made  or  secured  by  a  deposit  of  money.  If  the  doctrine  thus 
broadly  stated  obtained  in  this  State,  then  abutting'  owners  could  enjoin 
a  railway  company  from  constructing  a  line  over  a  street  until  compen- 
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sation  was  ascertained  and  made  for  the  injurious  effect  upon  their 
property,  a  doctrine  which  has  been  distinctly  repudiated  in  Kische  v. 
Transportation  Co.  (27  Texas  Civ.  App.,  33,  66  S.  W.  Kep.,  325),  which 
met  the  approval  of  our  Supreme  Court. 

The  true  ground  upon  which  FuUer^s  case,  supra,  was  decided,  was 
that  the  word  "damages,"  included  in  the  present  Constitution,  broad- 
ened the  scope  of  the  provision  as  embodied  in  former  Constitutions  of 
this  State.  This  is  evidenced  by  the  fact  that  the  learned  justice,  in  the 
course  of  the  opinion,  cast  some  doubt  upon  the  expressions  used  in  the 
first  part  of  it  by  saying  that,  if  there  had  been  no  taking,  the  property 
was  unquestionably  damaged,  and  declares  the  word  "damaged"  is  used 
in  the  sense  of  "injured."  This  is  followed  by  an  accurate  definition  of 
the  word  "damage,"  and  he  cites  the  case  of  Railway  v.  Eddins  (60 
Texas,  656),  in  which  the  distinction  is  clearly  made  and  the  rules  gov- 
erning the  rights  of  parties  in  such  cases  are  accurately  laid  down. 

The  portion  of  the  opinion  in  Fuller's  case,  supra,  relied  on  by  ap- 
pellant, has  been  followed  in  no  case  in  this  State  to  which  we  have 
been  cited  or  of  which  we  are  aware.  On  the  other  hand,  in  Railway 
V.  Hall  (78  Texas,  169),  the  Supreme  Court,  in  an  opinion  by  Justice 
Gaines,  held  that  the  action  was  for  damages,  and  not  for  compensation 
for  a  taking.  The  distinction  was  peculiarly  necessary  in  that  case  be- 
cause the  plaintiff  was  suing  for  damage  to  property  not  abutting  on 
any  street  or  highway,  the  damages  claimed  resulting  from  the  opera- 
tion of  a  railroad  over  private  property  adjoining  that  of  the  complain- 
ant, the  right  of  way  of  the  company  neither  invading  nor  touching  the 
property  so  damaged.  The  right  to  recover  was  upheld.  In*  the  case  last 
cited,  Railway  v.  Fuller,  supra,  was  construed  as  we  construe  it,  and  it 
was  declared  that  the  language  of  the  Constitution  was  broad  enough  to 
give  the  owner  a  right  of  action  if  his  property,  though  not  taken,  was 
damaged  either  by  the  construction  or  operation  of  the  road.  It  is 
therefore  clear  that  the  case  does  not  sustain  the  contention  of  appellant, 
and  that  the  rule  announced  in  the  Ortiz  case,  supra,  must  be  confined 
to  cases  in  which  there  is  an  actual  taking. 

We  are  of  opinion,  therefore,  that  the  insertion  of  the  word  "dam- 
aged" in  the  Constitution,  was  made  in  order  that  persons  suffering 
damage  from  the  lawful  construction  and  operation  of  public  or  quasi- 
public  works  might  have  their  action  for  damages  though  the  acts  com- 
plained of  might  not  come  within  the  definition  of  the  word  "taken," 
and  that  the  insertion  of  the  word  conferred  a  right  which,  by  reason  of 
the  legislative  grant  to  do  the  acts  complained  of,  had  not  theretofore 
existed.  The  right  thus  conferred  was  the  right  to  sue  for  damages  for 
the  injury  suffered,  and  not  the  right  to  arrest  the  progress  of  the  work 
until  compensation  was  made  or  secured. 

We  are  supported  in  this  conclusion  not  only  by  the  nature  of  the  evil 
designed  to  be  met  by  the  insertion  of  the  word,  but  by  the  fact  that,  in 
the  section  of  the  Constitution  in  which  the  word  occurs,  a  distinction  is 
made.  For  damage  suffered,  compensation  is  allowed  though  the  prop- 
erty be  not  taken.  But,  if  taken,  except  for  the  uses  of  the  State,  com- 
pensation must  first  be  made  or  deposited. 

Tn  the  one  case  the  railway  company  may  be  enjoined  until  the  Con- 
stitution is  complied  with,  and  acquires  no  right  until  the  compensation 
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is  made.  In  the  other,  the  raUway  oompany  may  proceed  with  its  work, 
the  consult  of  the  city  having  first  been  obtained,  and  the  person  suffer- 
ing damage  thereby  is  relegated  to  the  conrts  to  enforce  his  claim,  as  in 
any  other  civil  action.  He  can  not  enjoin,  and  this  is  tme  whether  the 
abutting  owner  holds  the  fee  to  the  street  or  merely  the  incidental  right 
to  its  use.  This  point  is  so  fully  covered  by  the  able  and  well-considered 
opinion  in  Sische  v.  Bailway  Company,  supra,  that  we  deem  it  unneces- 
sary to  discuss  it  further. 

We  know  of  no  case  in  which  railways  have  been  required  to  con- 
demn the  rights  incidentally  invaded  as  a  condition  precedent  to  its 
right  to  enjoy  the  permission  granted  by  the  city  to  so  use  the  street. 
Bearing  in  mind  the  rule  that,  where  property  is  taken  by  a  railway 
company  for  right  of  way,  without  the  consent  of  the  owner  and  without 
compensation,  the  shorter  term  of  limitation  does  not  bar  his  action,  as 
it  would  were  it  merely  for  damages  as  for  a  trespass,  there  is  this  fur- 
ther reason  for  the  conclusion  we  have  reached.  It  is  held  in  Lyles  v. 
Bailway  Company  (73  Texas,  95),  that  limitation  of  two  years  will  bar 
the  action  for  such  damages  to  abutting  property.  The  same  doctrine  is 
announced  in  Bosenthal  v.  Bailway  Co.  (79  Texas,  325).  Many  other 
Texas  authorities  might  be  cited  to  the  same  effect.  It  thus  becomes 
clear  that  the  rule  as  to  limitation  applicable  to  ordinary  damage  suits 
has  been  held  applicable  to  suits  of  this  character,  thus  placing  them  in 
the  category  of  ordinary  civil  actions  for  damages.  This  being  true,  the 
action  is  subject  to  the  plea  of  res  adjudicaia  and  estoppel,  untrammeled 
by  the  reasons  which  controlled  the  disposition  of  the  Ortiz  case,  supra. 
It  follows  that,  whatever  remedy  the  plaintiffs  may  have  as  against  the 
property  in  the  hands  of  the  receiver,  the  terms  of  that  decree  protect 
the  purchaser  at  the  sale  made  thereunder. 

The  judgment  in  cause  number  14,122  was  against  the  Belt  Com- 
pany. It  was  presented  as  a  claim  against  the  property  in  the  hands  of 
the  receivers,  and  preference  sought  for  it  over  other  claims.  The  plain- 
tiffs, in  their  intervention  in  that  suit,  did  more  than  seek  the  collection 
of  that  judgment.  They  sought  to  make  it  a  charge  upon  the  property 
itself  which  must  ultimately  have  been  sold  in  the  progress  of  the  cause. 
Against  the  decree  of  sale,  which  gave  to  the  purchaser  all  the  prop- 
erty, including  the  right  to  the  use  of  the  street  free  of  the  very  claim 
they  now  seek  to  enforce,  they  made  no  protest,  but  contented  themselves 
with  an  objection  to  the  purchase  price  as  inadequate.  The  purchasers 
bought  on  the  faith  of  the  terms  of  that  decree. 

To  carry  appellants'  contention  in  this  regard  to  its  logical  end  would 
bring  us  to  this:  If  a  number  of  abutting  property-owners,  the  only 
creditors  of  the  road,  had  reduced  their  damage  claims  to  judgments, 
and  levied  on  and  sold  the  entire  property  of  the  Belt  Company,  and 
this  defendant  had  become  the  purchaser  at  such  sale,  and  the  purchase 
price  had  been  insufficient  to  discharge  the  judgments,  they  would  have 
been  enforceable  against  the  purchaser  and  successive  purchasers  under 
executions  issued  on  the  judgments.  Or,  to  put  it  otherwise,  the  pur- 
chaser under  the  judgment  would  not  be  protected  by  the  decree  under 
which  he  bought.    The  proposition  carries  its  own  refutation. 

As  regards  the  damages  suffered  since  the  Oak  Lawn  Company  pur- 
chased, they  are  clearly  due  to  causes  which  differ  not  in  their  nature, 
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but  only  in  degree,  from  those  originally  complained  of.  The  authori- 
ties are  in  accord  upon  the  proposition  that,  in  such  actions,  the  right  to 
recover  is  at  once  as  broad  as  the  lapse  of  years  can  make  it  (IMes  v. 
Bailway  Co.,  73  Texas,  95),  and  the  recovery  for  the  depreciation  in 
the  value  of  the  property  must  be  held  to  include  every  element  of  dam- 
age, both  present  and  prospective,  which  might  reasonably  result  from 
the  acts  complained  of  and  the  continued  exercise  of  the  powers  and  du- 
ties imposed  upon  the  defendant.  The  rule  is  absolute,  that  the  contro- 
versy must  finally  be  settled  in  one  timely  action.  To  permit  an  addi- 
tional suit  whenever  a  railway  company  in  a  lawful  way  improves  its 
tracks,  or  increases  the  weight  and  quantity  of  its  rolling  stock,  or  the 
number  of  its  trains,  or  changes  from  one  character  of  fuel  to  another, 
would  amount  to  a  practical  abrogation  of  the  rule. 

In  actions  of  this  sort  the  measure  of  damages  is  the  depreciation  in 
the  market  value  of  the  property.  The  things  which  affect  this  value 
are  what  the  company  has  lawfully  done,  and  which,  within  its  corporate 
powers  and  duties,  it  may  be  expected  to  do.  AH  these  things  are 
therefore  taken  into  consideration  in  affording  the  relief  sought,  and 
must  be  held  to  have  been  so  included  in  the  former  judgment. 

As  to  the  additional  switch,  if  it  be  conceded  that  it  constituted  an 
additional  burden  for  which  plaintiffs  might  have  recovered,  no  proof 
was  offered  upon  which  the  court  could  have  measured  the  damage  suf- 
fered thereby. 

For  the  reasons  given,  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


Denison  &  Pacific  Suburban  Railway  Company  v.  Lee  Binkley. 

Decided  April  5,  1906. 

1 — Assumed  Bisk — Servant's  Knowledge— Charge. 

Where  there  was  evidence  of  the  servant's  knowledge  of  defects  in  the 
coupling  machinery  of  cars  w^hich  occasioned  his  injury  it  was  probably  error 
to  charge  that  he  had  a  right  to  assume  that  the  master  had  used  due  care  in 
this  respect.  But  an  instruction  given  at  defendant's  request  distinctly  holding 
the  servant  to  an  assumption  of  risks  from  defects  known  to  him  relieved  such 
charge  of  its  tendency  to  mislead  the  jury. 

8 — Same. 

A  requested  instruction  that  the  servant  assumed  the  increased  risk  from 
the  method  of  making  a  coupling  adopted  by  him,  if  there  was  a  safer  way  to 
do  it,  was  erroneous  in  ignoring  the  questions  (1)  whether  he  had  knowledge 
of  the  difference  in  risk  between  the  two  methods  and  (2)  whether  the  one 
adopted  was  obviously  dangerous. 

Appeal  from  the  District  Court  of  Grayson  County.    Tried  below  be- 
fore Hon.  B.  L.  Jones. 

T.  J.  Freeman  and  Head,  Dillard  &  Head,  for  appellant. — The  charge 
complained  of,  as  applied  to  the  facts  in  this  case,  was  upon  the  weight 
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of  the  evidence^  inasmuch  as  the  evidence  tended  to  show  that  the  ap- 
pliances which  were  used  by  plaintiif  were  defective  and  in  an  unsafe 
condition^  and  known  by  him  so  to  be,  or  should  have  been  known  by 
him  in  the  exercise  of  his  duties.  Missouri,  K.  &  T.  Ry.  v.  Hannig,  91 
Texas,  347;  Missouri,  K.  &  T.  Ey.  v.  Hoskins,  79  S.  W.  Rep.,  370; 
Texas  &  P.  Ey.  v.  Bradford,  66  Texas,  734;  Missouri,  K.  &  T.  Ey.  v. 
Thompson,  33  S.  W.  Eep.,  718;  Missouri  Pac.  Ey.  v.  Somers,  78  Texas, 
439;  Green  v.  Cross,  79  Texas,  130. 

The  evidence  in  this  case  was  sufficient  to  raise  the  issue  that  plain- 
tiff's  injuries  resulted  from  his  standing  on  the  inside  of  the  curve  in- 
stead of  on  the  outside,  and  that  such  coupling  could  have  been  safely 
made  by  standing  on  the  outside  of  the  curve,  and  that  in  so  doing 
plaintiff  took  the  more  dangerous  of  two  methods  in  making  the  coup- 
ling; defendant  was  entitled  to  have  such  issue  submitted  to  the  jury 
for  its  determination,  because  if  the  method  adopted  by  plaintiff  of 
making  the  coupling  was  not  the  safest  method  of  making  it,  he  assumed 
all  increased  risks  attendant  upon  the  method  adopted  by  him,  and  if  his 
injuries  resulted  from  one  of  the  increased  risks  so  assumed  by  him  he 
could  not  recover,  even  though  it  might  not  be  held  that  he  was  guilty 
of  negligence  in  adopting  this  method.  Labatt  on  Master  and  Servant, 
vol.  1,  p.  839,  et  seq.,  especially  at  p.  854 ;  Tuttle  v.  Detroit,  G.  H.  &  M. 
Ey.  Co.,  122  U.  S.,  189;  Texas,  S.  V.,  etc.,  Ey.  v.  Guy,  23  S.  W,  Sep., 
633;  Morris  v.  Duluth,  S.  S.  &  A.  Ey.,  108  Fed.,  747, 

Bandell  &  Wood,  for  appellee. — The  charge  of  the  court  complained 
of  was  correct,  because,  as  a  matter  of  law,  the  appellee  did  have  the 
right  to  assume  that  the  appellant  had  used  ordinary  care  to  furnish 
reasonably  safe  appliances  to  enable  him  to  perform  his  duties  with  a 
reasonable  degree  of  safety. 

The  special  charge  requested  by  appellant  and  given  by  the  court, 
submitted  fairly  and  fully  the  question  of  assumed  risk  as  to  defective 
appliances. 

The  court  did  not  err  in  refusing  to  give  the  special  charge  as  com- 
plained of,  because  the  same  is  not  a  correct  proposition  of  law,  as  it  is 
a  charge  upon  the  weight  of  evidence,  in  this :  it  makes  the  appellee  as- 
sume the  risk,  if  there  was  a  safer  method  of  handling  the  cars  than 
the  one  adopted,  regardless  of  whether  or  not  appellee  knew  that  there 
was  a  safer  method,  and  regardless  of  whether  or  not  he  was  guilty  of 
contributory  negligence  in  using  the  method  that  he  did. 

KEY  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  $5,000,  and  the  defend- 
ant has  appealed.  At  the  time  the  plaintiff  was  injured  he  was  standing 
on  the  foot-board  of  the  tender  of  the  engine,  which  was  backing  up  on 
a  curved  track  for  the  purpose  of  coupling  to  a  train  of  cars.  When 
the  engine  came  in  contact  with  the  cars  the  coupling  apparatus  on  the 
car  to  which  the  engine  was  to  be  coupled  gave  way,  and  the  plaintiff 
was  caught  between  the  engine  and  the  cars  and  injured. 

The  plaintiff  charged  the  defendant  with  negligence  in  moving  the 
engine  upon  which  he  was  standing  at  a  great  rate  of  speed,  thereby 
causing  it  to  collide  with  the  car  with  great  force  and  violence,  and  also 
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charged  negligence  in  that  the  coupling  apparatus  was  defective  and  un- 
safe. 

In  addition  to  a  general  denial^  the  defendant  pleaded  that  the  in- 
juries complained  of  resulted  from  a  risk  assumed  by  the  plaintiff  and 
from  his  contributory  negligence. 

The  court  submitted  all  of  these  issues  to  the  jury,  and  the  verdict, 
which  is  general,  involves  findings  to  the  effect  that  the  defendant  was 
guilty  of  negligence  in  the  respect  charged;  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  and  that  his  injuries  did  not  result 
from  a  risk  assumed  by  him.  There  is  testimony  in  the  record  which 
supports  all  of  these  findings. 

The  first  assignment  of  error  is  addressed  to  the  following  paragraph 
of  the  court's  charge:  "Plaintiff  had  the  right  to  assume  that  the  de- 
fendant had  used  ordinary  care  to  furnish  cars  reasonably  safe  and  prop- 
erly equipped  and  supplied  with  appliances  reasonably  necessary  and 
proper  to  enable  him  to  perform  the  duties  required  of  him  with  a  rea- 
sonable degree  of  safety." 

The  contention  is  that  the  charge  complained  of,  as  applied  to  the 
facts  of  this  case,  was  erroneous,  inasmuch  as  there  was  testimony  tend- 
ing to  show  that  the  appliances  which  were  used  by  the  plaintiff  were 
known  by  him  to  be  defective  and  unsafe.  If  this  paragraph  of  the 
charge  had  not  been  modified  and  corrected,  we  should  probably  sustain 
appellant's  contention,  but,  at  appellant's  request,  the  court  gave  the 
following  additional  instruction : 

"\Miile  you  are  told  in  the  main  charge  that  plaintiff  assumes  all 
such  risks  as  are  ordinarily  attendant  upon  the  doing  of  his  work, 
hilt  does  not  assume  the  risks  of  the  negligence  of  defendant,  or  its 
failure  to  have  its  apparatus  or  coupling  appliances  in  good  repair, 
you  are  further  instructed  that  plaintiff  did  assume  the  risks  of  negli- 
gence upon  the  part  of  the  defendant  of  which  he  knew  and  did  assume 
the  risks  even  though  extraordinary,  which  were  attendant  upon  the  bad 
condition  of  the  appliances,  if  they  were  in  bad  condition,  which  he  knew 
or  which  he  must  have  discovered  in  the  exercise  of  ordinary  care  in  do- 
ing his  work,  and  if  injured  solely  by  reason  of  such  conditions,  he  can 
not  recover,  and  your  verdict  will  be  for  defendant." 

This  special  instruction  was  asked  and  given  after  the  main  charge 
had  been  read  to  the  jury,  and  it  specifically  refers  to  and  corrects 
what  appellant  must  have  regarded  as  defects  in  the  main  charge, 
including  the  paragraph  now  complained  of.  In  view  of  this  cor- 
rection, we  do  not  think  the  jury  were  misled  by  the  charge  assigned 
as  error. 

Appellant  requested,  and  the  court  refused,  the  following  special 
charge:  "If  you  believe  from  the  evidence  that  the  method  adopted 
by  plaintiff  of  making  the  coupling  was  not  the  safest  method,  but 
that  there  was  a  safer  method  of  making  it,  then  you  are  instructed 
that  plaintiff  assumed  all  increased  risks  attendant  upon  the  method 
adopted  by  him." 

For  two  reasons,  this  instruction  was  properly  refused:  (1)  It 
eliminated  the  question  of  the  plaintiff's  knowledge  as  to  the  safety 
of  the  different  methods  of  making  the  coupling;  and  (2)  it  constituted 
a  comment  on  the  weight  of  testimony.    If  there  was  a  safer  method^ 
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but  the  pUintiflf  did  not  know  that  fact,  he  was  not  in  fault  for  failing 
to  adopt  that  method.  Also,  if  the  method  pursued  by  him  was  not 
obviously  dangerous,  he  did  not  assume  the  risk  involved  therein. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


E.  M.  Reardon,  Receiver,  v.  E.  A.  White  et  al. 

Decided  April  5,  1905. 

1. — Reoeiver — Discharge — Order  in  Chambers — Jurisdiction. 

The  Circuit  Court  of  the  United  States,  by  an  order  in  chambers  discharg- 
ing a  receiver  on  his  final  report  showing  sale  of  the  property  in  his  hands  and 
settlement  of  his  accounts  was  not  deprived  of  jurisdiction  to  enter  an  order 
at  the  succeeding  term  modifying  such  order  of  discharge  so  as  to  retain  the 
receiver  in  his  position  for  the  purpose  of  reporting  and  providing  for  the  result 
of  pending  suits  against  him  for  personal  injuries  in  which  such  receiver  was 
protected  by  policies  of  accident  insurance. 

2. — Receiver — Release — Discharge. 

Where  the  claimant  suing  a  receiver  for  personal  injuries  caused  in  his 
operation  of  an  electric  plant,  released,  for  a  sum  paid  him,  the  company  owning 
the  property  and  the  purchaser  of  it  at  receiver's  sale,  and  the  property  itself 
saving  the  right  to  prosecute  his  suit  against  the  receiver,  who  was  protected 
by  an  accident  insurance  policy,  the  order  of  the  United  States  Circuit  Court 
continuing  the  receiver  in  his  office  after  sale  and  conveyance  of  the  property 
and  approval  of  his  final  accounts  relating  to  its  management  and  operation,  is 
treated  as  a  finding  by  that  court  that  the  receivers'  insurance  did  not  pass  by 
the  sale,  but  left  in  his  hands  a  means  for  satisfying  the  judgment  which 
would  be  sufficient  to  prevent  the  release  of  the  property  sold  from  discharging 
him  from  liability  on  the  judgment  on  the  ground  that  all  the  property  against 
which  it  could  be  enforced  had  been  released  from  liability  in  rem  and  that  there 
was  no  personal  liability. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  T.  P.  Nash. 

Etheridge  &  Baker,  for  plaintiff  in  error. — A  suit  against  a  receiver 
in  his  official  capacity  is  in  the  nature  of  an  action  in  rem  to  enforce 
a  liability  against  the  property  or  fund  which  the  receiver  represents, 
and  as  the  defendant  in  error,  for  a  valuable  consideration,  volun- 
tarily released  all  of  the  property  and  funds  in  the  hands  of  plaintiff 
in  error,  as  receiver  of  the  Dallas  Electric  Company,  from  all  liability 
to  the  payment  of  any  judgment  that  might  be  obtained  by  him  against 
plaintiff  in  error,  as  such  receiver,  such  release,  as  matter  of  law, 
operated  as  an  extinguishment  of  all  right  on  the  part  of  plaintiff 
in  error  to  maintain  this  suit.  McNulta  v.  Lochridge,  141  U.  S.,  327; 
Texas  &  P.  Eailway  Co.  v.  Cox,  145  U.  S.,  593 ;  Gowen  v.  Harley,  56 
Fed.  Bep.,  973;  Dillingham  v.  Bryant,  4  Wilson's  Civ.  Cases,  sec.  23; 
Davis  V.  Duncan,  19  Fed.  Rep.,  477 ;  Hicks  v.  International  &  G.  N.  By. 
Co.,  62  Texas,  38;  Byan  v.  Hays,  62  Texas,  42;  Boggs  v.  Brown, 
Beceiver,  82  Texas,  41 ;  Texas  &'  P.  By.  Co.  v.  Comstock,  83  Texas, 
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537;  Texas  &  P.  By.  Co.  v.  Gay,  86  Texas,  571;  Bartlett  v.  Keim, 
13  Atlantic  Bep.,  7;  High  on  Beceivers,  see.  395,  p.  389;  Smith  on 
Beceivers,  sec.  85,  p.  192,  23  Am.  &  Eng.  End.  (2d  ed.),  1090 j  24 
Am.  &  Eng.  End.  (2d  ed.),  24;  Tompkins  v.  Clay  St.  By.  Co.,  66  Cal., 
163  (167). 

The  Dallas  Electric  Company  or  its  property  is  the  real  defendant 
in  the  action,  and  plaintiff  in  error,  as  the  receiver  thereof,  is  entitled 
to  make  all  the  defenses  which  the  said  Dallas  Electric  Company  could 
make,  and  as  the  release  executed  by  defendant  in  error  expressly  re- 
linquished all  of  his  rights  against  the  Dallas  Electric  Company,  such 
release  afforded  plaintiff  in  error  as  such  receiver  an  absolute  defense. 
Same  authorities. 

Where  plaintiff  suing  a  corporation  and  its  duly  appointed  acting 
and  qualified  receiver  and  others  for  the  recovery  of  damages  for  person- 
al injuries,  executes,  during  the  pendency  of  such  suit,  a  written  release 
for  a  valuable  consideration,  by  the  terms  of  which  such  plaintiff  cove- 
nants that  all  property  and  earnings  of  such  receivership  are  expressly 
released  and  discharged  from  any  liability  on  account  of  any  judg- 
ement that  may  be  thereafter  obtained  against  such  receiver,  the  refusal 
of  the  court  to  give  a  special  instruction  seasonably  requested  by  such 
•/eceiver,  to  the  effect  that  in  the  event  the  jury  should  return  a  verdict 
against  him,  such  verdict  should  specify  that  such  property  and  earn- 
ings are  released  and  discharged  from  any  liability  to  the  payment 
of  any  judgment  that  may  be  rendered  upon  such  verdict,  consti- 
tutes reversible  error.    Same  authorities. 

The  Circuit  Court  of  the  United  States  for  the  Northern  District 
of  Texas,  at  Dallas,  which  appointed  plaintiff  in  error  receiver  of  the 
Dallas  Electric  Company,  by  the  rendition  of  the  decree  of  date  October 
23,  1902,  finally  and  without  reservation  discharging  plaintiff  in  error 
as  such  receiver,  ceased  to  have  further  jurisdiction  over  him  as  such 
receiver,  and  the  subsequent  decree  of  date  March  7,  1903,  purporting 
to  continue  plaintiff  in  error  as  receiver  of  the  Dallas  Electric  Company, 
was  coram  non  judice  and  void.  Texas  Pac.  By.  Co.  v.  Johnson, 
76  Texas,  421 ;  Texas  Pac.  By.  Co.  v.  Johnson,  151  U.  S.,  81 ;  Houston 
&  T.  C.  By.  Co^  V.  Crawford,  31  S.  W.  Bep.,  176;  Davis  v.  Duncan, 
19  Fed.  Bep.,  477. 

W,  E.  ClarJc,  for  defendant  in  error. — The  Dallas  Electric  Company 
was  not  a  proper  defendant,  and  was  not  "the  real  defendant  in  the 
action,"  and  was  dismissed  from  the  case  because  it  was  not  liable 
for  the  negligence  of  E.  M.  Beardon,  the  receiver,  he  not  being  its 
agent,  but  being  an  officer  of  the  court  appointing  him;  the  contract 
to  light  the  residence  of  the  defendant  in  error  was  between  the 
receiver  and  the  defendant  in  error,  and  at  the  time  of  the  accident 
the  property  of  the  electric  plant  had  been  taken  from  the  possession^ 
control  and  management  of  the  Dallas  Electric  Company,  and  was  in 
custodia  legis,  and  the  possession,  control  and  management  thereof 
had  been  by  the  court  given  to  the  receiver;  the  Dallas  Electric  Company 
was  not  a  party  to  the  contract  to  light  the  residence  of  the  defendant, 
and  could  not  be  held  liable  for  the  receiver's  negligence,  which  occa- 
sioned the  injury  to  the  defendant  in  error.    Texas  &  P.  By.  Co.  v. 
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Johnson,  76  Texas,  421;  Texas  &  P.  Ry.  Co.  v.  Huffman,  83  Texas, 
286;  Texas  &  P.  Ry.  Co.  v.  Geiger,  79  Texas,  13;  Turner  v.  Cross  & 
Eddy,  Receivers,  83  Texas,  218;  Memphis  &  C.  Ry.  Co.  v.  Hoechner, 
67  Fed.  Rep.,  456. 

The  defendant  in  error  had  no  rights  against  the  Dallas  Electric 
Company  to  enforce  or  to  release;  and  as  to  its  property  in  the  hands  of 
the  receiver,  all  of  it  had  been  duly  sold  to  Geo.  W.  Mitchell  under 
and  by  virtue  of  the  order  and  decree  of  the  Federal  Court  in  which 
said  receivership  was  pending  before  the  defendant  in  error  was  injured; 
and  in  the  hands  of  such  purchaser,  or  his  vendee,  the  Dallas  Electric 
Light  and  Power  Company,  could  in  nowise  be  subjected  to  the  sat^ 
isfaction  of  the  claim  or  judgment  of  the  defendant  in  error  for  injuries 
arising  after  such  sale;  and  having  nothing  to  enforce  or  release  as  to 
said  property,  as  to  it,  said  release  is  wholly  immaterial;  and  as  to  the 
proceeds  of  the  sale  of  the  property,  tlie  uncontroverted  facts  showing 
that  claims  prior  to  that  of  defendant  in  error  would  and  did  consume 
all  of  said  proceeds,  and  that  the  defendant  in  error  had  no  interest 
in  or  right  to  and  could,  regardless  of  said  release,  recover  no  part 
of  the  proceeds  of  the  sale  of  property,  as  to  such  proceeds,  said  release 
was  and  is  immaterial.  Fordyce,  Receiver,  v.  Chancy,  21  S.  W.  Rep., 
181;  Ryan  v.  Hays,  62  Texas,  46;  Smith  on  Receivers,  sees.  3  and  86. 

The  undisputed  fact  that,  at  the  time  the  defendant  in  error  was 
injured,  all  of  the  property  in  the  hands  of  the  receiver  had  been  sold, 
and  that  the  defendant  in  error  had  no  interest  in  or  rights  against 
the  property  which  would  enable  him  to  follow  the  property  notwith- 
standing the  sale,  and  that  he  could  not  subject  any  part  of  the  pro- 
ceeds of  its  sale  to  his  claim  or  judgment,  in  nowise  destroyed  the  right 
of  the  defendant  in  error  to  recover  judgment  against  the  receiver  for 
the  $8,000  damages  to  which  he  is  so  justly  entitled.    Same  authorities. 

The  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Texas,  at  Dallas,  which  appointed  plaintiff  in  error  receiver  of  the 
Dallas  Electric  Company  in  the  receivership  suit  pending  therein, 
was  a  court  with  jurisdiction  under  whose  orders  the  receiver  acted,  and 
it  did,  on  the  7th  day  of  March,  1903,  render  and  enter  a  decree  upon 
the  petition  in  intervention  of  defendant  in  error  continuing  the  re- 
ceiver in  office,  and  refusing  to  discharge  him,  that  this  very  suit  might 
be  prosecuted  to  final  judgment;  and  did  thereby  and  to  that  extent 
reform  and  amend  its  said  order  made  in  chambers  discharging  its  re- 
ceiver, which  order  was  plead  in  abatement  of  this  suit;  and  the  court 
below  did  not  err  in  refusing  to  vacate  or  review  said  order  or  decree 
of  said  Federal  Court  continuing  its  receiver  in  office,  being  wholly 
without  jurisdiction  so  to  do,  being  in  duty  bound  to  recognize  said 
decree  as  valid,  and  the  doing  of  which  would  have  been  an  unwarranted 
collateral  attack  upon  the  judgment  of  a  Federal  Court,  which  had  full 
jurisdiction  of  the  subject-matter  in  a  pending  suit.  Texas  &  P.  Ry. 
Co.  V.  Johnson,  76  Texas,  421 ;  Texas  &  P.  Ry.  Co.  v.  Gay,  86  Texas, 
571;  Fordyce,  Receiver,  v.  Chancy,  21  S.  W.  Rep.,  181;  Furnald  v. 
Glenn,  64  Fed.  Rep.,  49;  Central  Trust  Co.  v.  Madden,  70  Fed.  Rep., 
451;  Odell  v.  Reynolds,  70  Fed.  Rep.,  656;  Mootry  v.  Grayson,  104 
Fed.  Rep.,  613;  Griswold  v.  Hill,  1  Paine,  483;  Daniers  Chancery 
Practice  (5th  ed.).  Star  pp.  1473,  1488,  1603;  Bates,  Fed.  Prac,  781. 
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The  receiver  was  appointed  in  the  exercise  of  the  chancery  jurisdic- 
tion which  belongs  to  all  of  the  Circuit  Courts  of  the  United  States. 
The  powers  thus  conferred,  the  rules  of  practice  and  procedure  through 
which  they  are  exercised,  are  not  subject  to  limitation  or  revocation  by 
the  State  Courts.  It  is  only  through  its  judgments,  orders  and  decrees, 
and  their  executions,  that  tiie  power  of  a  court  is  made  efficacious,  and 
when  it  has  jurisdiction  of  the  subject-matter,  and  in  a  pending  suit, 
as  in  this  case,  its  judgments,  orders  and  decrees  can  not  be  collaterally 
attacked,  as  was  attempted  here.     Same  authorities. 

Where  one  court  has  assumed  the  power  to  act  in  a  given  case 
pending  in  that  court,  every  lawful  presumption  that  it  did  not  act 
without  jurisdiction  ought  to  be  indulged,  and  the  court  by  its  decree 
having  appointed  Eeardon  receiver,  and  having  made  the  order  in  cham- 
bers discharging  him  inadvertently,  and  not  intending  to  make  an 
order  which  would  abate  suits  pending  against  the  receiver,  the  court 
had  the  power,  and  it  was  its  duty,  to  amend  the  order  at  the  next 
term,  so  as  to  continue  the  receiver  in  office.    Same  authorities.  " 

FISHER,  Chief  Justice.— On  September  20,  1902,  defendant  in 
error  White  instituted  this  suit  against  Geo.  W.  Mitchell,  the  Dallas 
Electric  Light  &  Power  Company  and  Dallas  Electric  Company,  and 
plaintiff  in  error  Beardon,  as  receiver  of  the  Dallas  Electric  Company, 
to  recover  damages  resulting  from  personal  injuries  alleged  to  have  been 
sustained  by  reason  of  the  negligence  of  the  defendant. 

On  April  3,  1904,  the  defendant  in  error  amended  his  petition  and 
dismissed  his  suits  as  to  the  defendants,  Geo.  W.  Mitchell,  the  Dallas 
Electric  Light  &  Power  Compafty  and  Dallas  Electric  Company,  and 
sought  to  recover  and  maintain  his  action  solely  against  the  plaintiff 
in  error,  as  receiver  of  the  Dallas  Electric  Company,  upon  allegations 
of  negligence,  to  the  effect  that  the  receiver  and  his  servants  negligently 
constructed  an  electric  light  service  in  the  residence  of  defendant  in  er- 
ror, and  that,  by  reason  thereof,  defendant  in  error  sustained  injuries 
which  occasioned  the  damages  sued  for. 

While  the  suit  was  pending  against  all  of  the  parties,  by  written  con- 
tract entered  into  with  Geo.  W.  Mitchell,  the  Dallas  Electric  Light  & 
Power  Company  and  the  Dallas  Electric  Company  and  the  Standard 
Light  &  Power  Company,  in  consideration  of  $4,000  paid  to  defendant 
in  error  White,  these  parties  were  released  from  liability;  but  it  was 
expressly  agreed  that  defendant  in  error^s  cause  of  action  against  the 
plaintiff  in  error  Beardon,  as  receiver,  should  not  abate,  and  that  the 
agreement  should  not  affect  any  action  that  the  defendant  in  error 
might  have  against  the  plaintiff  in  error  as  receiver. 

Thereafter  the  case  was  tried  upon  the  amended  petition  seeking 
only  to  hold  the  receiver  liable,  and  verdict  and  judgment  were  rendered 
in  favor  of  defendants  in  error  against  the  plaintiff  in  error,  as  receiver 
of  the  Dallas  Electric  Company,  for  $12,000,  less  the  $4,000  which  the 
defendant  in  error  had  received  from  the  other  parties  by  reason  of 
the  execution  of  the  release,  as  stated,  and  the  judgment  of  the  court 
contained  an  order  to  the  effect  that  its  judgment  be  certified  to  the 
Federal  Court  at  Dallas,  where  the  receivership  was  pending. 

It  is  unnecessary  for  us  to  set  out  any  of  the  facts  relative  to  plain- 
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tiff's  cause  of  action  against  the  receiver  on  the  ground  of  negligence 
alleged,  or  as  to  whether  the  verdict  of  the  jury  is  supported  by  the 
evidence  on  this  question,  for  it  is  admitted  by  the  plaintiff  in  error 
that  White  was  injured  by  reason  of  the  negligence  of  the  receiver  and 
his  servants,  as  alleged  in  the  amended  original  petition,  and  that  he 
sustained  damages  to  the  amount  awarded  by  the  verdict  of  the  jury. 

Appellant's  first  and  second  assignments  of  error  are  to  the  effect 
that  the  written  release  executed  by  the  defendant  in  error  White  had 
the  effect  to  release  and  discharge  the  receiver  from  liability,  notwith- 
standing the  statement  contained  in  the  release  that  the  receiver  should 
not  be  discharged.  This  contention  is  predicated  upon  the  terms  of  the 
written  release,  wherein  it  is  stated  that  it  was  ^^expressly  agreed  and 
understood  that  neither  the  property  now  held  by  the  Dallas  Electric 
Light  &  Power  Company,  nor  any  property  now  or  formerly  held  by  the 
Dallas  Electric  Company,  or  any  property  or  the  earnings  of  the  re- 
ceivership for  said  company,  shall  in  anywise  be  liable  or  subject  to 
the  payment  of  any  judgment  or  costs  obtained  by  me  (meaning  the 
plaintiff  White)  against  the  said  E.  M.  Reardon,  receiver;  and  the  said 
property  and  earnings,  if  any,  are  hereby  expressly  released  and  dis- 
charged from  any  liability  on  account  of  such  judgment,  if  any  should 
be  obtained.'* 

It  is  contended  that  a  suit  against  a  receiver,  in  his  ofiBcial  capacity, 
is  merely  one  in  rem  to  enforce  a  liability  against  the  property  or  fund 
which  the  receiver  represents;  that  when  such  property  or  fund,  for  a 
valuable  consideration,  is  released  from  liability,  plaintiff's  cause  of 
action  is,  in  law,  extinguished  as  against  the  receiver.  The  facts  bear- 
ing upon  this  question  are  as  follows^  In  November,  1901,  the  plain- 
tiff in  error,  Reardon  was  appointed  receiver  of  the  properties  of  the 
Dallas  Electric  Company  by  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Texas,  at  Dallas,  in  a  certain  cause  pending 
in  that  court  by  the  American  Loan  &  Trust  Company  against  the  Dal- 
las Electric  Company.  On  August  5,  1902,  under  order  of  the  court, 
the  special  master  commissioner  appointed  and  acting  in  that  suit 
made  a  sale  of  all  the  properties  of  the  Dallas  Electric  Company  to 
Geo.  W.  Mitchell,  and  on  August  11,  1902,  filed  report  of  his  action  in 
said  court  and  requested  confirmation  or  rejection,  which  report  coming 
on  for  hearing  on  October  23,  1902,  was  approved  and  confirmed,  and 
the  property  was  ordered  to  be  turned  over  to  the  purchaser  upon  com- 
pliance with  the  terms  of  sale.  At  the  same  time,  the  receiver  was  in- 
structed and  required  to  turn  over  all  of  the  property  conveyed  to  the 
purchaser,  and  that,  upon  compliance  with  the  terms  of  the  sale,  the 
plaintiff  in  error  should  make  his  report  to  the  court,  showing  a  com- 
pliance with  the  order,  filing  therewith  a  full  and  final  receipt.  On 
October  30  the  plaintiff  in  error  made  a  final  report,  accompanied  by 
the  required  receipt,  and  he  was  discharged  as  receiver.  The  descrip- 
tion of  the  assets  that  were  conveyed  to  Mitchell  is  in  the  following 
language:  "Said  master  commissioner  is  hereby  instructed  to  make  to 
him  a  proper  conveyance  of  all  said  property  purchased  by  him,  which 
deed  shall  vest  in  said  purchaser  title  to  all  property,  real,  personal  and 
mixed,  of  every  nature  and  description  whatsoever,  rights,  privileges, 
franchises,  immunities,  tolls,  incomes,  revenues,  issues,  contracts,  leases. 
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licenses  and  choses  in  action  of  every  nature  and  kind,  now  owned,  ac- 
quired or  possessed  by  said  Dallas  Electric  Company,  including  all 
property,  rights,  betterments,  improvements  and  additions  made  to  the 
property  of  the  Dallas  Electric  Company  since  the  receivership  in  this 
case,  and  all  property  rights,  privileges,  funds,  tolls,  incomes,  revenues, 
issues,  contracts,  leases,  licenses  and  choses  in  action  of  every  nature  and 
kind  belonging  to  and  held  by  said  receiver  in  this  case/' 

The  defendant  in  error  was  injured,  as  alleged,  on  August  20,  1902, 
while  the  receiver  had  control  of  the  property,  and  was  operating  the 
same  under  orders  of  the  court,  and  the  original  suit  was  filed  on  that 
date.  The  receiver,  in  his  report  to  the  court,  and  which  was  required 
to  be  made  by  order  of  the  court,  among  other  things,  made  this  state- 
ment:  "Your  receiver  would  further  show  to  the  court  that  there  are 
several  suits  pending  against  him  for  personal  injuries  alleged  to  have 
been  inflicted  by  your  receiver  in  the  operation  of  said  property,  but 
the  same,  if  any  liability  exists  thereon,  is  believed  to  be  covered  by 
accident  insurance,  and  said  suits  are  being  defended  by  said  insurance 
companies." 

On  February  28,  1903,  defendant  in  error  White  filed  his  petition  in 
the  United  States  Circuit  Court,  whereby  he  sought  to  vacate  the  order 
discharging  the  receiver,  which  application  is  as  follows: 


■I 


'* American  Loan  &  Trust  Co. 

V. 

'^Dallas  Electric  Co. 
"No.  548,  Equity. 

"Now  comes  E.  A.  White,  hereinafter  styled  intervener,  and,  with 
leave  of  the  court  first  had  and  obtained,  files  this  his  petition  in  inter- 
vention in  the  above  entitled  cause,  and  respectfully  represents : 

"1.    The  intervener  is  a  citizen  of  Dallas  County,  Texas. 

"2.  That  on,  to  wit,  the  20th  day  of  September,  1902,  intenvener 
duly  instituted  his  certain  suit  against  E.  M.  Reardon,  receiver  of  tlie 
Dallas  Electric  Company,  in  the  District  Court  of  Dallas  County,  Four- 
teenth Judicial  District  of  Texas,  for  damages  against  said  receiver  on 
account  of  permanent  injuries  received  by  him  on  the  20th  day  of  Au- 
gust, 1902,  by  the  carelessness  of  said  receiver  and  his  employes  in  fur- 
nishing electric  lights  at  intenvener^s  residence  in  East  Dallas,  said 
carelessness  and  negligence  aforesaid  resulting  in  intervener's  losing 
his  right  arm,  and  receiving  other  serious  and  permanent  injuries;  and 
intervener  attaches  hereto  a  copy  of  his  petition  in  said  suit,  marked 
Exhibit  'A^  and  asks  that  same  be  considered  herewith. 

"3.  That  thereafter,  on  the  22d  day  of  October,  1902,  said  receiver 
made  to  this  Honorable  Court  in  this  cause  his  final  report,  but  wholly 
failed  to  report  to  the  court  the  injuries  aforesaid  to  intervener  in- 
flicted by  him  in  the  operation  of  the  properties  of  the  said  Dallas  Elec- 
tric Company  by  him,  or  the  pendency  of  intervener's  suit  in  the  Dis- 
trict Court  at  Dallas. 

"4.    That  said  receiver,  at  the  time  of  said  accident  to  intervener, 
had  with  the  Fidelity  &  Casualty  Company  a  policy  covering  and  in- 
suring said  receiver  against  damages  for  and  on  account  of  such  an  in- 
Vol.  XXXVIII.  Civll—41. 
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jury  as  aforesaid,  and  agreed  to  hold  him  harmless  therefrom,  as  appears 
on  page  3  of  said  receiver's  final  report  filed  October  22,  1902. 

"5.  That  on,  to  wit,  October  23,  1902,  a  decree  of  this  Honorable 
Court  was  obtained  confirming  the  sale  herein  made  of  the  properties 
of  the  said  Dallas  Electric  Company,  and  distributing  the  proceeds 
thereof,  and  confirming  said  receiver's  final  report,  without  provision 
whatever  for  plaintiff's  said  suit  or  any  other  similar  suits,  of  which 
there  are  several. 

"6.  The  said  receiver  has  attempted  to  be  discharged  by  an  order 
in  chambers  made  on  October  23,  1902.  That  it  is  inequitable  to  dis- 
charge said  receiver,  and  thereby  destroy  intervener's  rights,  and  those 
of  other  citizens  similarly  situated  by  the  discharge  of  said  receiver. 

"7.  Wherefore,  intervener  prays  that  notice  hereof  be  duly  given, 
and  that  the  order  discharging  the  receiver  be  not  made  final  at  term, 
and  that  it  and  the  final  decree  herein  be  reformed  and  amended  and 
restated,  so  as  to  protect  intervener  and  those  similarly  situated,  as  to 
the  court  may  seem  equitable  and  proper. 

'TV.  H.  Clark,  Counsel  for  Intervener.'* 

On  March  7,  1903,  at  the  next  regular  term  of  the  court,  the  follow- 
ing order  was  entered  disposing  of  this  application: 

"American  Loan  &  Trust  Co.     ] 

'T)allas  Electric  Company.  ) 

"No.  548.     In  Equity. 

"On  this,  the  7th  day  of  March,  A.  D.  1903,  with  leave  of  the  court 
first  had  and  obtained  for  the  filing  thereof,  came  on  to  be  heard  the 
intervention  of  E.  A.  White,  applying  to  the  court  to  correct,  reform  and 
amend  the  order  made  by  the  court  on  the  23d  day  of  October,  1902, 
discharging  the  receiver,  E.  M.  Eeardon,  in  the  above  entitled  cause. 
And  it  appearing  to  the  court  that,  in  justice  and  equity,  said  order 
should  be  amended  and  reformed,  so  as  to  continue  said  receiver  as  such 
until  the  final  disposition  of  certain  suits  pending  against  him  as  re- 
ceiver in  the  State  Courts  at  Dallas, 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  that 
portion  of  said  order  of  the  23d  day  of  October,  1902,  reading  as  fol- 
lows, to  wit:  ^And  upon  the  filing  of  said  receipt  said  receiver  shall 
stand  fully  and  finally  discharged  as  receiver  herein,  and  his  bond  given 
as  such  receiver  herein  shall  thereupon  stand  discharged,  vacated  and 
annulled,*  be,  and  is  hereby  corrected  and  amended  so  as  to  read  as 
follows:  That,  upon  the  filing  of  said  receipt,  said  receiver  shall  not 
be  discharged,  but  shall  stand  and  continue  as  such  receiver  until  the 
final  disposition  of  the  certain  suits  pending  in  the  State  Courts  at 
Dallas  against  him,  said  receiver,  and  until  the  final  disposition  of  such 
suits  as  may  be  filed  against  him  as  such  receiver  upon  causes  of  action 
accruing  during  his  receivership,  when  he  shall  report  the  same  to  this 
court ;  and  then  and  thereupon  said  receiver  shall  stand  fully  and  finally 
discharged  as  receiver  herein,  and  his  bond  given  as  such  receiver  herein 
shall  thereupon  stand  discharged,  vacated  and  annulled. 

"Edward  B.  Meek,  Judge/' 
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•Before  passing  upon  the  questions  raised  by  the  first  and  second  as- 
signments of  error,  we  will  dispose  of  the  questions  presented  under 
plaintiff  in  error's  fourth  and  fifth  assignments.  It  is  there  contended 
that  the  Circuit  Court  of  the  United  States  was  wanting  in  jurisdiction 
to  set  aside  the  previous  order  entered  by  that  court  discharging  the  re- 
ceiver, and  to  enter  the  order  of  date  March  7,  1903,  just  quoted.  The 
previous  order  was  entered  in  vacation.  In  our  opinion,  it  is  unneces- 
sary to  cite  authority  upon  this  question,  as  we  are  thoroughly  con- 
vinced that,  at  the  regular  term  that  followed  the  previous  order,  the 
Circuit  Court  had  jurisdiction,  upon  application  properly  made,  to  set 
aside  that  order  and  to  retain  the  receiver  within  its  jurisdiction,  if 
circumstances  satisfactory  to  the  court  were  shown  why  this  should  be 
done. 

Going  back  to  the  first  and  second  assignmenls  of  error,  we  are  of 
the  opinion  that  the  plaintiff  in  error's  contention  should  not  be  sus- 
tained. It  is  true  that  this  court,  within  the  exercise  of  its  jurisdiction 
over  a  cause  properly  pending  before  it,  has  the  power  to  determine  the 
effect  of  a  judgment  and  decree  of  the  Federal  Court,  and  a  conveyance 
made  in  pursuance  of  it,  where  rights  thereunder  are  asserted  in  cases 
pending  before  it;  but  it  must  be  conceded  that,  in  considering  the 
scope  and  effect  of  such  judgments,  and  conveyances  made  in  pursu- 
ance thereof,  the  Federal  Court  is  better  able  to  determine  what  effect 
should  be  placed  upon  such  proceedings,  and  what  was  the  purpose  and 
intention  of  the  coifrt  in  entering  such  decree  and  authorizing  the  con- 
veyance, and  what  property  was  intended  to  be  passed  thereby.-  Now 
the  report  of  the  receiver,  which  was  before  the  Circuit  Court  when  it 
entered  the  decree  of  confirmation  and  final  approval  of  the  same,  calls 
the  court's  attention  to  the  fact  that  there  are  personal  injury  suits 
pending  against  the  receiver,  one  of  which  is  the  case  before  us,  which 
is  believed  to  be  covered  by  accident  insurance,  and  which  are  being  de- 
fended by  the  insurance  companies.  The  facts  in  the  record,  and  as 
discussed  by  counsel,  show  that  there  was  an  accident  insurance  policy 
in  favor  of  the  receiver,  protecting  him  against  liability  for  personal  in- 
juries resulting  from  accidents.  It  does  not  appear  from  the  record  in 
the  Circuit  Court  that  any  objection  was  made  to  this  part  of  his  re- 
port, but  the  court,  in  approving  the  report,  evidently  considered  this 
statement  for  what  it  was  worth  as  tending  to  show  that  such  claims 
against  the  receiver  were  provided  for  by  accident  insurance  policies. 
And  it  is  seriously  to  be  doubted  that  the  Circuit  Court,  in  approving 
the  report  and  in  confirming  the  conveyance  of  the  property  conveyed 
by  the  master  commissioner,  intended  to  pass  title  to  the  accident  in- 
surance policies,  which  were  provided  merely  as  a  fund  to  meet  just 
such  class  of  cases  against  the  receiver  as  is  asserted  by  the  defendant 
in  error.  This  view  of  the  question  is  emphasized  by  the  subsequent 
order  entered  by  the  Circuit  Court,  setting  aside  the  previous  order 
discharging  the  receiver,  and  retaining  jurisdiction  for  the  purpose  of 
settling  the  class  of  claims  in  controversy.  The  application  made  to 
that  court  by  the  defendant  in  error  White,  to  set  aside  the  orders  dis- 
charging the  receiver,  expressly  called  the  court's  attention  to  the  fact 
that  there  existed  an  accident  policy  with  the  Fidelity  &  Casualty  Com- 
pany, protecting  the  receiver  against  damages  on  account  of  injuries 
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while  he  was  in  control  and  operation  of  the  electric  plant.  There  is  no 
pretense,  other  than  this  contract  of  indemnity,  that  the  receiver  re- 
tained at  that  time  in  his  possession  or  control  any  assets  or  property 
of  the  Electric  Company ;  and  it  seems,  from  the  evidence  bearing  upon 
this  question,  that  the  policy  was  payable  to  the  receiver.  Now,  if  it 
had  been  the  intention  of  the  Circuit  Court  that  this  policy  should  pass 
to  the  purchaser  by  the  conveyance  of  the  commissioner  and  the  order 
confirming  the  sale,  it  would  be  unreasonable  to  conclude  that  the  Cir- 
cuit Court  would  have  set  aside  its  previous  order  discharging  the  re- 
ceiver, and  retaining,  by  granting  the  subsequent  order,  jurisdiction 
over  him.  We  regard  this,  in  connection  with  the  other  facts  stated, 
as  a  practical  construction  given  by  the  Circuit  Court  to  its  judgment 
confirming  the  sale  of  the  property,  to  the  effect  that  it  was  not  intended 
to  pass  title  to  the  accident  policy.  If  the  receiver  had  not  been  dis- 
charged, which  we  hold  to  be  the  case  by  reason  of  the  subsequent  order 
made  by  the  Circuit  Court,  and  that  court  has  retained  jurisdiction 
over  him  for  the  purpose  of  settling  valid  claims  of  the  class  urged  by 
the  defendants  in  error  in  this  case,  it  is  for  that  court  to  determine 
whether  it  has  in  its  possession,  or  the  receiver  has,  under  his  control 
or  assets  that  he  would  be  entitled  to  control,  means  for  settling  the 
liabilities  of  claims  that  the  court  had  not  previously  provided  for. 
(Houston  &  Texas  Central  R.  R.  Co.  v.  Strycharski,  35  S.  W.  Hep., 
851,  and  Fordyce  v.  Chancy,  21  S.  W.  Rep.,  181.) 

The  receivership  still  pending,  it  was  also  proper*  for  the  trial  court, 
in  entering  the  judgment  in  this  case,  to  require  it  to  be  certified  to  the 
Circuit  Court,  to  be  there  disposed  of  as  that  court  may  see  fit.  (Hous- 
ton &  Texas  Central  R.  R.  Co.  v.  Crawford,  31  S.  W.  Rep.,  178.) 

No  reversible  error  is  shown  in  the  third  assignment.  There  was  no 
pretense  that  there  was  any  liability  against  the  Electric  Company. 
Whatever  judgment  in  the  case  was  rendered  was  only  against  the 
receiver. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Abandonment. 

Of  homestead  rights.     See  Homestead,  2-4. 

Selection  between  two  homesteads.     See  Homestead,  8,  P. 

Abutting  Owner. 

Damages  by  railway  in  street.     See  Condemnation,  i-J;  Estoppel,  $, 

Acceptanee. 

Of  streets  and  alleys  by  cities.     See  Dedication,  2-\. 

Accident  Insurance. 

For  protection  of  receiver.     See  Release,  i. 

Accord  and  Satiifaction. 

Release  of  claim  for  damages.     See  Release,  2,  3,  4> 

ActloiL 

By  administratrix.    See  Administrator,  1. 

By  agent  in  his  own  name.    See  Agency,  2,  3, 

To  set  aside  fraudulent  conveyance.     See  Bankruptcy,  1,  2. 

On  contract  to  furnish  water  for  irrigation.     See  Breach  of  Contract,  1. 

To  foreclose  mortgage.     See  Foreign  Corporation,  3,  4- 

For  damage  to  land  before  its  sale.     See  Injury  to  Land,  i. 

For  unjust  exaction  by  carrier.     See  Interstate  Commerce  Act,  i. 

To  set  aside  judgment.     See  Judgment,  1. 

To  set  aside  judgment  against  minor.     See  Judgment,  2,  3, 

Adminiitration. 

Collateral  attack  on  judgment.     See  Collateral  Attack,  1, 
Collateral  attack  on  orders.     See  Estates  of  Decedents,  1. 
Homestead  not  subject  to.     See  Estates  of  Decedents,  2, 
Allowance  to  widow.     See  Estoppel,  1, 
Proceeds  of  products  from  homestead.     See  Payment,  1. 
Allowance  for  year's  support.     See  Res  Adjudicata,  1. 
Contract  to  convey  land.     See  Specific  Performance,  i. 

1.  Where  an  executor  fails  to  include  in  his   inventory  of  the  decedent's 

estate  money  or  projjerty  in  his  hands  belonging  to  the  estate,  the 
County  Court  has  jurisdiction,  upon  petition  of  the  devisees  and  lega- 
tees to  have  the  inventory  corrected  so  as  to  include  such  omitted 
property.     Rev.  Stats.,  arts.    1973,    1974,   1975.     Moore  v.   Mertz,  283. 

2.  The  County  Court  in  probate  had  jurisdiction  of  the  proceeding  to  compel 

an  inventory  of  the  omitted  property,  regardless  of  its  value  and 
amount.     Id. 

3.  Where  an  administrator  applied  to  the  Probate  Court  for  an  order  to 

sell  the  lands  of  the  estate  to  pay  debts,  creditors  of  the  estate  who 
appeared  and  protested  generally  against  the  order  did  not  thereby 
waive  their  right  to  attack  its  validity  on  appeal  on  the  ground  that 
statutory  notice  of  the  application  was  not  given.  Texas  L.  d  L.  Co, 
17.  Donovant,  660. 

4.  A  recital  in  the  order  and  judgment  directing  the  administrator  to  sell 

lands,  that  notice  was  given  as  required  by  the  statute,  is  evidence  of 
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such  notice  only  when  the  attack  upon  the  judgment  is  collateral,  and 
not  in  case  of  an  appeal  from  the  judgment.     Id. 

5.  A  failure  of  the  creditors  who  opposed  the  granting  of  the  order  of  sale 

to  urge  objections  below  on  the  ground  that  there  was  no  evidence 
showing  a  necessity  for  the  sale,  did  not  preclude  them  from  urging 
such  objection  on  appeal.     Id. 

6.  Evidence  that  the  estate  was   insolvent,  while  sufficient  to  authorize  a 

sale  of  its  lands  to  pay  debts,  did  not  authorize  an  order  to  sell  the 
lands  in  bulk.     Id, 

7.  The  fact  that   certain  creditors  severally  held  liens  on  given  tracts  of 

land  and  that  these  were  ordered  to  be  sold  separately  in  satisfaction 
of  their  liens,  did  not  affect  their  right  to  insist  that  the  order  of 
sale  should  be  regular  and  valid  as  to  the  remaining  lands,  since,  for 
anf  balance  of  their  debts  that  might  remain  unsatisfied,  they  would 
be  entitled  to  participate  pro  rata  with  the  general  creditors  in  any 
surplus  proceeds  from  the  sale  of  the  other  lands  and  illegalities  in 
the  sale  would  lessen  the  price  such  lands  might  bring.     Id. 

8.  A  failure  in  the  application  to  sell  lands  to  show  the  estimated  expenses 

of  administration  and  to  give  a  list  of  all  the  property  on  hand  liable 
for  the  payment  of  claims,  as  required  by  the  statute,  could  only  be 
taken  advantage  of  by  exceptions  made  at  the  proper  time,  these  re- 
quirements  being   merely   directory.     Rev.   Stats.,   art.   2123.     Id. 

9.  Though  an  independent  executor  has  qualified  and  commenced  to  admin- 

ister the  estate,  the  County  Court  may,  upon  application  by  the 
executor,  set  aside  the  provision  in  the  will  appointing  him  executor, 
and  make  him  administrator  with  the  will  annexed,  acting  under  orders 
of  court.     King  v.  Battaglia,  28. 

10.  A  creditor,  having  presented  his  claim  to  such  administrator,  and  having 

had  it  entered  upon  the  claim  docket  and  approved  by  the  County 
Court,  and  having  appealed  from  its  action  in  classifying  the  claim 
to  the  District  Court,  he  can  not,  on  appeal  to  the  Court  of  Civil 
Appeals,  attack  collaterally  the  authority  of  the  County  Court  to 
change  the  character  of  administration,  nor  the  order  setting  aside 
to  the  widow  and  children  allowance  for  support,  and  for  homestead, 
from  which  he  had  not  appealed.     Id. 

11.  The  widow  of  deceased,  who,  while  acting  in  her  official  capacity  as  ex- 

ecutrix, allowed,  without  any  consideration  to  herself  or  her  minor 
children,  the  claim  of  a  creditor  who  held  a  deed  of  trust  lien  on 
land  of  the  estate,  was  not  estopped  from  afterwards,  when  the  char^ 
acter  of  her  administration  was  changed  from  that  of  independent 
executrix  to  administratrix  acting  under  orders  of  court,  urging  the 
priority  of  claims  for  widow's  allowance,  funeral  expenses,  expenses 
of  last  illness,  and  attorney  fees  incurred  in  administering  the  es- 
tate.   Id. 

12.  In  determining  the  priority  of  claims,,  testimony  that  the   approval  of 

such  claim  by  the  independent  executrix  was  not  based  on  anv  con- 
sideration to  make  it  binding  as  a  waiver  of  her  personal  rights,  or 
those  of  her  children,  was  admissible,  though  pleas  of  non  est  factum 
and  want  of  consideration  were  not  filed;  and  permitting  the  widow 
to  file  such  pleas  after  the  testimony  was  concluded,  if  error,  was 
harmless.     Id. 

13.  The  acknowledgment  by  a  married  woman  of  a  deed  of  trust  given  by 

her  husband  does  not  deprive  her,  or  the  minor  children  of  decedent, 
when  the  estate  is  insolvent,  of  the  right  to  have  the  proceeds  of  the 
sale  of  the  property  upon  which  the  deed  of  trust  was  given  applied 
to  the  payment  of  the  widow's  and  children's  allowance  for  a  year's 
support.     Id. 

14.  The  allowance  of  a  year's  support  for  the  widow  and  children  creates 

a  claim  on  the  estate  prior  to  all  other  claims  save  that  of  the  vendor, 
or  one   subrogated  to   his   rights,   who  expressly   reserves   a  vendor's 
lien.     Id. 
16.  The  claim  of  one  who  agreed  with  the  widow  of  deceased,  while  she  was 
independent  executrix  of  the  will,  to  pay  off  certain  indebtedness  of 
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the  estate,  including  expenses  of  last  sickness  and  funeral  expenses, 
provided  he  should  be  subrogated  to  all  the  rights  of  the  original  owners 
or  holders  of  such  claims  the  same  as  if  the  executrix  had  paid  them 
herself,  was  properly  approved,  though  not  presented  to  the  widow 
after  she  was  appointed  administratrix.     Id. 

Administrator. 

Lapse  of  death  benefit.     See  Benefit  Society,  1, 

Converting  money  of  another,  as  belonging  to  the  estate.     See  (7ont?er«ion, 
I,  2. 

Unauthorized  application  of  payments.  See  Payment,  1, 
1.  In  an  action  by  an  administratrix,  proof  of  the  order  of  her  appointment, 
and  of  the  further  order  of  the  County  Court  continuing  her  admin- 
istration, was  sufficient  evidence  of  her  authority  to  institute  and  pros- 
ecute the  action,  and  there  being  no  answer  under  oath  denying  her 
legal  capacity  to  sue,  as  required  by  article  264,  clause  2,  Revised 
Statutes,  it  was  an  immaterial  matter  to  show  that  her  official  bond 
was  insufficient  in  amount.     Young  v,   Meredith,  59. 

Adminlitrator'i  Deed. 

1.  An  administrator's  deed,  made  under  order  of  the  court  is,  by  the  statute, 

prima  facie  evidence  that  all  requirements  of  the  law  have  been  com- 
plied with  in  obtaining  it.  Rev.  Stats.,  arts.  2162,  2153.  Button  d 
Rutherford  v,  ^^' right  d  Vaughn,  372. 

2.  Such  a  deed,  when  more  than  thirty  years  old,  proves  itself  and  the  re- 

citals contained  therein.     Id. 

3.  Evidence  held  insufficient  to  rebut  the  presumption  that  the  Probate  Court 

had  sufficient  evidence  before  it  to  warrant  its  rendition  of  a  judgment 
directing  an  administrator  to  execute  a  deed  in  pursuance  of  a  bond 
for  title  made  by  his  decedent.    Id, 

Administrator's  Sale. 

Notice  of  order  for.    See  Administration,  3,  4, 
Showing  necessity  for.    See  Administration,  5,  6, 
Rights  of  lien  creditors.    See  Administration,  7. 
Irregularities  not  vitiating.     See  Administration,  8. 
Presumptions  in  support  of.    See  Administrator's  Deed,  1,  S, 

1.  Where  the  order  approving  a  sale  of  land  by  an  administrator  showed 

that  the  purchase  money  had  been  received  by  him,  the  sale  was  ef- 
fective without  any  deed,  and  it  was  immaterial  that  the  deed  was  exe- 
cuted before  the  order  of  approval.    Whitaker  u.  Thayer,  537. 

2.  Where  an  administrator's  application  for  an  order  to  sell  the  property 

of  the  estate  for  the  purpose  of  division  recited  under  oath  that  it  was 
made  at  the  request  of  the  heirs,  and  the  court  thereupon  granted  the 
order,  the  title  of  the  heirs  passed  to  the  purchaser  by  estoppel,  and  a 
stranger  to  the  proceedings  could  not  impeach  the  sale,  especially  after 
a  long  lapse  of  time,  as  where  the  sale  was  made  in  1845.    Id. 

Admissions. 

Pleading  as  evidence  of.     See  Evidence,  15.^ 

Adverse  Possession. 

Against  true  owner  sufficient.    See  Limitation,  S, 
Of  conflicting  surveys.    See  Limitation,  7. 

Affldayit. 

Of  witness  in  impeachment  of  testimony.    See  Evidence,  7. 
1.  A  motion  for  new  trial  on  the  ground  of  newly-discovered  evidence  vi 
properly  overruled  where  the  affidavit  in  its  support,  though  signed  and 
purporting  to  be  sworn  to,  does  not  bear  the  signature  and  seal  of  the 
officer,    8t.  Jjouis  8.  W.  Ry.  Co.  v.  Smith,  508. 


648  Index. 

Commissions  for  sale  of  land.    See  Broker,  IS. 

Of  Pullman  conductor  for  railway.    See  Carriers  of  PassengerB,  6,  7. 

Authority  of  ticket  asent.    See  Carriers  of  Passengers,  9, 

Of  person  treating  minor.    See  Liquor  Dealer,  4- 

1.  Evidence  considered,  and  held  to  show  authority  of  a  live  stock  agent  to 

contract  for  a  railway  to  furnish  cars  for  a  shipment  of  cattle  at  a 
point  not  on  its  line.  Missouri,  K,  d  T.  Ry,  Co.  v.  Kyser  d  Sutherland, 
355. 

2.  Where  a  lease  of  realty  was  made  to  defendant  by  plaintiffs  as  'iessors, 

agents  of  the  S.  heirs,"  without  any  other  reference  to  such  heirs,  it 
bound  plaintiffs  personally  as  lessors  and  agents  of  an  undisclosed 
principal,  and  they  could  maintain  suit  thereon  in  their  own  name  and 
right  to  recover  rents  and  possession  of  the  premises  at  the  expiration 
of  the  lease.    Hunter  v.  A  dime  d  Lobii,  542. 

3.  In  such  an  action  plaintiffs  were  authorized  to  make  the  affidavit  and 

bond  for  a  writ  of  sequestration,  and  the  writ  having  been  quashed 
without  lawful  reason  appearing,  there  was  no  error  in  refusing  to  per- 
mit the  lessee,  under  his  plea  in  reconvention,  to  prove  damages  claimed 
for  wrongfully  suing  out  the  writ.    Id, 

Amendment. 

As  ground  for  continuance.    See  Continuance,  1. 
After  appeal  from  Justice  Court.     See  Jurisdiction,  5. 
Not  presenting  new  cause  of  action.    See  Limitation,  2. 

Amiens  Cnrlae. 

1.  A  notice  of  appeal  can  not  be  given  for  one  appealing  merely  by  an 
amicus  curiae,  and  appeal  taken  thereon  will  be  dismissed.  Choctaw, 
0.  d  O.  Ry.  Co.  V.  Locke,  191. 

Amonnt  in  Controveny. 

Value  of  property  subject  to  lien.    See  Jurisdiction,  t,  3. 
Mandamus  to  approve  school  warrant.    See  Jurisdiction,  i. 
Amendment  after  appeal.     See  Jurisdiction,  5. 
Interest  as  damages.    See  Juriadietion,  6. 

Anoient  Instmment. 

Proving  itself  and  recitals  contained.    See  Administration,  2. 

Appeal. 

Showing  sale  unnecessary.    See  Administration,  5,  6, 

Collateral  attack  on.    See  Administration,  10. 

Notice  of.    See  Amicus  Curiae,  1. 

Presentation  of  errors  on.    See  Assignment  of  Error,  1-9, 

From  judgment  dismissing  action.    See  Citation  by  Publication,  3. 

Amendment  after.    See  Jurisdiction,  5. 

Damages  for  delay.    See  Suggestion  of  Delay,  2. 

See,  generally,  Practice  on  Appeal,  1-12. 
1.  In  an  action  on  a  note,  it  appeared  that  it  was  ^iven  for  a  valuable  con- 
sideration, without  fraud  or  misrepresentation  on  the  part  of  the 
payee,  and  was  indorsed  to  plaintiffs  as  collateral  security  for  a  debt 
of  less  amount,  the  remainder  being  assigned  by  the  indorser  to  inter- 
vener to  secure  an  indebtedness  due  him.  Judgment  was  for  plaintiffs, 
against  the  maker  and  indorser,  for  the  amount  of  their  note,  with  in- 
terest and  attorney  fees,  and  for  intervener  for  the  remainder,  and  exe- 
cution was  awarded  each  separately.  The  maker  furnished  supersedeas 
bond,  and,  on  the  appeal,  the  validity  of  plaintiff's  judgment  was  not 
questioned,  but  the  only  objections  urged  were  to  the  judgment  in  favor 
of  intervener  and  the  refusal  to  render  judgment  in  favor  of  the  maker 
against  the  indorser  (payee)  on  his  cross-plea  of  fraud  in  the  procure- 
ment. Held,  that  the  joinder  of  plaintiffs  in  the  appeal  was  merely  to 
delay  them  in  the  collection  of  their  judgment,  for  which,  judgment 
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being  affirmed,  ten  percent  damages  as  to  the  portion  in  favor  of-  plain- 
tiffs will  be  added.    Watzlavziok  v.  Oppenheimer,  306. 

Argument  of  Connsel. 

1.  The  expression  "gentle  cutthroats,"  used  by  counsel  for  a  railwaj^  in  refer- 
ence to  witness  for  plaintiff,  who  had  been  engaged  in  a  strike,  held, 
not  to  be  taken  literally,  nor  cause  for  reversal.  Sterling  v.  St.  Lowi«, 
/.  ilf.  d  8.  Ry.  Co.,  462. 

Assessment. 

1.  Where,  in  the  assessment  of  unrendered  lands  by  the  tax  assessor,  there 
was  an  inaccuracy  in  stating  the  owner's  name,  but  elsewhere  in  con- 
nection with  the  assessment  the  name  was  correctly  stated,  such  irregu- 
larity did  not  vitiate  the  assessment.    Taher  v.  State,  235. 

Assignee. 

Of  part  of  a  series  of  notes.     See  Priority  of  Liens,  IS, 
Bound  by  stipulations  in  lease.    See  Raihoays,  4* 

Assignment. 

Permit  to  do  business.    See  Foreign  Corporation,  1,  2. 
In  fraud  of  jurisdiction.     See  Plea  of  Privilege,  S. 

1.  The  fact  that  the  transfer  of  the  contract  in  satisfaction  of  the  note  was 

made  by  an  attorney,  without  knowledge  thereof  on  the  part  of  plain- 
tiff, was  immaterial  where  he  afterwards  accepted  the  benefits  of  the 
assignment  and  authorized  suit  on  the  contract.    Leahy  v.  Ortiz,  315. 

2.  The  fact  that  the  whole  of  the  damages  that  might  be  obtained  on  account 

of  the  breach  of  the  contract  were  not  transferred  by  the  assignment, 
but  only  enough  to  satisfy  the  debt  of  the  assignor,  would  not  prevent 
the  assignee  from  instituting  suit  against  both  the  maker  and  the  guar- 
antor.   Id. 

3.  Where  a  claim  arising  from  breach  of  a  contract  was  assigned  in  considera- 

tion of  the  cancellation  of  a  note  of  the  assignor's,  and  it  was  alleged  in 
a  suit  by  the  assignee  upon  the  contract  that  the  assignment  was  a 
fraud  upon  the  jurisdiction,  testimony  of  the  assignee  as  to  how  the  as- 
signor became  indebted  to  him  was  competent.    Id. 

Assignment  of  Error. 

Propositions  under.     See  Brief,  1. 

Statement  under  proposition.     See  Brief,  2. 

Raising  distinct  questions.    See  Brief,  3, 

Complaining  of  excessive  verdict.     See  Leading  Question,  3. 

When  unnecessary.     See  Suggestion  of  Delay,  1. 

1.  An  assignment  of  error  that  "The  court  erred  in  sustaining  defendant's 

general  demurrer  to  plaintiff's  original  petition,  and  accordingly  dis- 
missing the  suit  and  rendering  judgment  in  favor  of  defendant  for 
costs,"  foHowed  by  a  proposition  stating  merely  that  the  petition  set 
forth  a  good  and  valid  cause  of  action,  is  not  subject,  it  seems,  to  the 
objection  that  it  is  too  general.  First  St.  Bank  of  Lamed  v.  ilfc- 
Qaughey,  495. 

2.  On  appeal  by  defendant,  his  assignment  that  the  court  erred  "in  givinjr 

and  not  refusing  the  special  charge  asked  by  defendant,"  is  not  suffi- 
cient to  present  error  in  giving  the  charge  asked  by  plaintiff,  though  the 
use  of  the  word  defendant  was  obviously  by  mistake.  Missouri,  K.  d 
T.  Ry.  Co.  V.  Hensenlang,  524. 

3.  An  assignment  of  error  complaining  of   several   separate   rulings  of  the 

court  relating  to  distinct  questions  is  not  entitled  to  consideration. 
Masterson  v.  Heitman  d  Co.,  477. 

4.  An  assignment  of  error  will  not  be  considered  where  it  is  not  in  itself 

a  proposition,  and  the  proposition  submitted  under  it  presents  not  a 
reason  for  reversal,  but  a  mere  legal  abstraction.  Texas  C.  Ry.  Co.  v, 
Powell,  157. 
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6.  The  assignment  of  error  in  refusing  to  give  a  requested  charge  presenting 
affirmatively  the  defense  of  contributory  n^ligence  does  not  raise  the 
question  whether  such  chaige,  though  erroneous  in  the  form  asked,  was 
sufficient  to  call  the  court's  attention  to  the  omission  and  require  the 
giving  of  a  proper  charge  on  the  subject.  El  Paso  Elec.  Ry.  Co.  v. 
Kendall,  221. 

6.  Under  rules  24  and  26  for  Courts  of  Civil  Appeals,  assignments  of  error 

objecting  that  the  judgment  allowed  a  recovery  in  favor  of  an  inter- 
vener, in  an  action  on  a  note,  for  the  amount  of  his  claim,  and  refused 
a  recovery  in  favor  of  the  maker  against  the  payee,  who  indorsed  it  to 
plaintiffs,  without  more  specifically  showing  wherein  there  was  error, 
are  too  general  to  be  considered.     Watsglaveick  v.  Oppenheimer,  306. 

7.  An  assignment  of  error  will  not  be  considered  where  it  is  not  followed 

in  preparing  the  briefs  by  a  statement  of  the  record  in  explanation  and 
support  of  the  proposition  asserted.     McCord  v,  Barnes,  240. 

8.  An  assignment  of  error  that  "the  court  erred  in  refusing  to  sustain  de- 

fendants' special  exceptions  Nos.  1,  2  and  3,  as  contained  in  their  first 
amended  answer,"  the  exceptions  not  being  set  out  in  the  statement  un- 
der the  assignment,  nor  the  substance  thereof  given,  nor  reference  made 
to  the  transcript  where  they  may  be  found,  does  not  comply  with  the 
rules,  and  is  not  entitled  to  consideration.  Ft.  Worth  d  D.  C.  Ry,  Co. 
V.  Hagler,  62. 

9.  Assignment  of  error  complaining  of  the  action  of  the  court  in  sustaining 

exceptions  to  the  petition,  and  in  quashing  a  writ  of  8e<]^ue8tration,  will 
not  suffice  to  present  error  in  taxing  the  complainant  with  the  costs  of 
the  sequestration.    Hunter  v.  Adoue  d  Lohit,  643. 

Auumed  Kisk. 

Charges  upon,  approved.    See  Charge,  12,  I4. 
Negligence  of  master.    See  Master  and  Servant,  5,  6. 

1.  Where  there  was  evidence  of  the  servant's  knowled^  of  defects   in  the 

coupling  machinery  of  cars,  which  occasioned  his  injury,  it  was  prob- 
ably error  to  charge  that  he  had  a  right  to  assume  that  the  master 
had  used  due  care  in  this  respect.  But  an  instruction  given  at  de^ 
fendant's  request,  distinctly  holding  the  servant  to  an  assumption  of 
risks  from  defects  known  to  him,  relieved  such  charge  of  its  tendency 
to  mislead  the  jury.    Denison  d  P.  Ry.  Co.  v.  Binkley,  633. 

2.  A  requested  instruction  that  the  servant  assumed  the  increased  risk  from 

the  method  of  making  a  coupling  adopted  by  him,  if  there  was  a  safer 
way  to  do  it,  was  erroneous  in  ignoring  the  questions  (1)  whether  he 
had  knowledge  of  the  difference  in  risk  between  the  two  methods  and 
(2)  whether  the  one  adopted  was  obviously  dangerous.    Id. 

3.  Allegations  in  defendant's  answer  that  plaintiff  knew,  at  the  time  he  en- 

tered defendant's  service,  and  at  the  time  of  the  accident,  that  the 
great  and  unusual  rainfall  which  had  prevailed  had  rendered  the  black, 
waxy  soil  of  the  roadbed  soft,  and  that  the  road  was  liable  to  get  out 
of  line,  were  sufficient  to  support  a  charge  upon  assumed  risks  of  which 
he  had  knowledge.    Price  v.  8t.  Louis  d  8.  W.  Ry.  Co.,  309. 

4.  The  servant  assumes  such  risks  as  arise  from  the  employer's  manner  of 

carrying  on  his  business  and  the  character  of  instrumentalities  adopted 
by  him,  but  when  an  extraordinary  risk  is  created  through  the  acts  of 
th^  master  the  servant  can  not  be  held  to  have  assumed  it,  unless  he 
knew,  or  ought  to  have  known,  of  its  existence.  San  Antonio  Foundry 
Co.  V.  Drish,  215. 

6.  A  servant  does  not  assume  the  danger  arising  from  the  failure  of  the  mas- 
ter to  exercise  reasonable  care  in  providing  a  safe  place  in  which  to 
work,  unless  the  danger  is. so  obvious  as  to  charge  him  with  knowledge 
of  its  existence.    Id. 

6.  Although  plaintiff  knew  of  and  assumed  the  risk  arising  from  digging 
holes,  in  which  to  set  ladles,  in  the  sand  floor  of  the  foundry,  outside 
of  the  regular  gangways  left  for  the  movement  of  the  workmen,  he  can 
not  be  held  to  have  assumed  the  risk  from  holes  dug  in  an  unusual 
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place  in  a  gangway,  unless  he  was  chargeable  with'  knowledge  of  their 
existence.     Id. 

7.  Where  a  railroad  employe  of  manv  years'  experience  fell  at  night  from  the 

steps  of  a  *'Dinkey  caboose/'  which  were  in  good  condition,  and  was  in- 
jured by  the  fall,  such  result  must  be  held  as  either  an  accident  caused 
by  his  own  negligence  or  as  a  result  within  the  assumed  risks  of  his 
employment.     Tewaa  d  P,  Ry.  Co,  v,  Hemphill,  435. 

8.  If  the  employe  did  not  know  that  the  caboose  on  which  he  was  riding  was 

a  "Dinkey  caboose,"  with  steps  constructed  differently  from  the  old- 
style  caboose,  he  should,  in  the  use  of  ordinary  care,  and  since  he  knew 
that  the  **Dinkey  caboose"  was  more  or  less  in  use  on  that  road,  have 
ascertained  the  character  of  the  step  before  going  upon  it.    Id. 

9.  An  employe  who,  knowing  and  appreciating  the  danger,  enters  upon  a 

perilous  work,  even  though  he  does  so  unwillingly  and  by  the  order  of 
his  superior  officer,  assumes  the  risk  of  injury,  and  can  not  recover 
therefor.    Haywood  v.  Oalveston,  B.  d  8.  A.  Ry,  Co.,  101. 

10.  Plaintiff,  who,  with  three  others,  was  engaged  in  unloading  heavy  timber 

from  a  car,  informed  the  foreman  that  other  and  still  larger  timber, 
which  they  were  preparing  to  move,  was  too  heavy  for  four  men  to 
handle,  but  was  told  that  they  could  do  it  easily,  and  to  go  ahead,  and 
if  anything  happened  he  would  take  the  consequences.  Held,  that  plain- 
tiff could  not  recover  for  injuries  sustained  due  to  the  weight  of  the 
timber,  even  though  he  had  been  inexperienced  in  such  work,  he  having 
known  that  the  timber  was  too  heavy,  and  assumed  the  risk  incident 
to  carrying  it.    Id. 

11.  Where  the  danger  of  obedience  to  an  order  of  a  foreman  is  as  apparent  to 

the  servant  as  to  the  master  or  his  representative,  the  servant  can  not 
hold  the  master  liable  for  damages  resulting  from  obedience  to  the 
order;  and  assurance  by  the  master  that  the  work  is  safe  will  not  en- 
title the  servant  to  recover  when  the  risk  is  known  and  comprehended 
by  him.    Id. 

12.  Where  the  danger  incident  to  the  performance  of  a  certain  duty  is  known 

to  the  servant,  he  can  justify  his  obedience  to  an  order  of  the  master  to 
perform  such  duty  on  the  ground  of  its  suddenness,  obedience  under 
such  circumstances  being  predicated  on  the  theory  that  it  was  imprac- 
ticable for  the  servant  to  make  a  careful  observation.    Id. 

13.  Charge  upon  the  servant's  right  to  rely  upon  the  superior  knowledge  of 

the  master,  unless  the  risk  incident  to  the  performance  of  a  particular 
work  was  so  obvious  that  he  must  be  held  to  have  assumed  the  risk, 
held  sufficient.    Id. 

Assuming  Fact. 

In  instructions  to  juries.    See  Charge,  13,  15,  16. 

Attestation. 

By  signature  and  seal  of  officer.    See  Affidavit,  1. 

Attorney's  Pees. 

I.  A  stipulation  in  a  note  for  the  payment  of  ten  percent  attorney  fees  in 
case  of  collection  by  attorney  is  a  contract  for  indemnity,  and  not  for 
liquidated  damages,  and  where  the  holder  has  not  agreed  with  his  at- 
torneys on  the  amount  to  be  paid  for  their  services  in  collecting  he  is 
entitled  to  recover  under  such  stipulation  only  such  amount  as  the  at- 
torneys could  recover  from  him,  viz.,  the  reasonable  value  of  their 
services.    Tewaa  L.  d  L,  Co.  t?.  Robertson,  621. 

Baggage. 

Lost  while  guest.    See  Hotel,  1. 
Bank. 

Agreement  to  honor  check.    See  Fraud,  S,  i. 

Check  presented  after  maker's  death.    See  Gift,  S,  4» 

Deposit  as  security.    See  Trust  Fund,  1. 
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Claims  barred*  by.    See  Discharge  in  Bankruptcy^  1,  £. 

1.  A  trustee  in  bankruptcy  derives  his  right  to  sue  to  set  aside  fraudulent 

conveyances  by  the  bankrupt  from  the  bankruptcy  law  alone,  and  can 
not  maintain  such  action  except  as  authorized  by  the  Act.  Bhelley  v. 
Nolen,  343. 

2.  By  the  Bankruptcy  Law  of  1898,  subdivision  e,  section  67,  the  trustee  is 

authorized  to  sue  to  set  aside  fraudulent  conveyances  by  the  bankrupt 
only  when  made  after  the  passage  of  the  Act,  and  within  four  months 
preceding  the  filing  of  the  petition  in  bankruptcy.    Id. 

3.  When  a  defendant  suflTers  judgment  to  be  taken  against  him  which  he 

might  have  avoided  by  pleading  and  proving  his  discharge  in  bank- 
ruptcy, he  can  not  obtain  relief  therefrom  in  equity.  White  v*  Pouh 
ell,  38. 

Bttaeflt  Society. 

Denying  execution  of  receipt.  See  Non  eat  Factum,  1. 
1.  Where  the  object  of  a  fraternal,  charitable  and  benevolent  society  was  to 
provide  for  the  payment,  on  the  death  of  a  member,  of  a  stipulated  sum 
to  such  beneficiary  as  the  deceased  may  have  designated  while  living, 
and  the  laws  of  the  society  provide  that  the  member  may  name  any  per- 
son, without  restriction,  as  the  beneficiary,  and  prescribe  the  means 
by  which  a  member  can  change  the  named  beneficiary,  but  make  no  pro- 
vision for  payment  in  case  a  designated  beneficiary  dies  first  and  no 
other  is  named  by  the  member,  the  benefit  fund,  in  case  of  such  failure 
to  name  another  beneficiary,  lapses  to  the  society,  and  can  not  be  recov- 
ered by  the  administrator  of  the  member  after  the  latter's  death.  Fol- 
lowing Screwmen's  Association  v.  Whitridge,  95  Texas,  539.  Heme 
Circle  Society  v,  Hanley,  647. 

Bill  of  Ezoeptioni. 

1.  Where  the  trial  court  overruled  a  motion  to  exclude  certain  evidence,  and, 

in  an  entry  in  the  record  of  its  action  on  the  motion,  it  was  noted  that 
an  exception  was  taken  to  such  action,  this  did  not  save  the  necessity  of 
a  bill  of  exceptions,  duly  allowed  and  approved  by  the  court,  in  order 
to  bring  up  such  ruling  on  appeal,  the  entry  of  the  court's  action  oo 
such  motion  not  constituting  any  part  of  the  record  proper.  Holt  v- 
Cave,  62. 

2.  Where  a  bill  of  exceptions,  objecting  to  the  admission  of  testimony  as  to 

the  contents  of  "certain  court  papers,"  fails  to  show  what  the  papers 
were,  it  can  not  be  held  that  complainant  was  prejudiced  by  its  ad- 
mission.   Presidio  County  v,  Clarke,  320. 

3.  Where  a  bill  of  exceptions  to  the  exclusion  of  evidence  purports  to  quote 

the  language  of  the  objection,  it  will  be  taken  as  stating  the  very  ob- 
jection made,  and  will  be  sufficient,  though  it  shows  only  a  general  ob- 
jection; but,  where  it  simply  states  that  the  party  objected,  or  that 
objection  was  made,  it  will  be  held  insufficient  for  failing  to  state  the 
objection.  Waller  v.  Leonard,  89  Texas,  510,  distinguish^  from  Grin- 
nan  V.  Rousseaux,  20  Texas  Civ.  App.,  20.  Missouri,  K,  d  T.  Ry,  Co. 
V.  JarreU,  425. 

4.  An  assignment  complaining  of  the  exclusion  of  evidence  will  not  be  con- 

sidered where  the  bill  of  exceptions  taken  to  such  exclusion  is  not  ap- 
proved by  the  trial  judge.    McCord  v.  Hames,  240. 

Bond. 

Failure  to  allege  conditions  of.    See  Conversion,  S. 
With  only  one  surety.    See  Liquor  Dealer,  5-7. 

Bonndarief. 

Written  opinion  in  case  of.    See  Practice  on  Appeal,  12. 
1.  In  a  contest  as  to  the  true  boundary  line  of  an  original  survey  patented 
by  the  government,  field  notes  purporting  to  be  notes  of  a  survey  made 
for  the  original  grantee,  signed  by  "D.  B.,  surveyor,"  with  nothing  indi- 
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eating  that  he  acted  under  any  official  authority  or  connecting  such  field 
notes  with  the  original  grant,  were  not  conclusive,  and  could  be  shown 
by  other  evidence  to  be  incorrect.    Barrow  v,  Lyons,  586. 

2.  Even  the  field  notes  of  the  original  surveyor  are  not  held  absolutely  con- 

clusive, but  every  circumstance  is  admitted  that  tends  to  show  the 
tracks  of  the  surveyor  on  the  ground.    Id, 

3.  Calls  for  an  established  line  of  a  previous  survey  as  a  boundary  are  held 

to  prevail  in  this  case  over  those  for  course  and  distance,  though  re- 
sulting in  a  laige  excess  in  the  survey.    State  v.  Russell,  13. 

4.  Where,  in  a  block  of  connected  rectangular  surveys  made  at  the  same  time, 

an  established  corner  of  one  of  the  surveys  is  found  to  be  not  in  line 
with  the  calls  for  course  upon  which  the  block  is  constructed,  the  line 
of  such  survey  should  be  established  in  such  manner  as  most  nearly 
comports  with  the  intention  of  the  original  surveyor,  does  least  vio- 
lence to  his  calls,  and  leaves  no  vacancies,  although  this  may  involve  a 
slight  disregard  of  the  call  leading  to  the  corner  found  out  of  line  with 
the  other  comers  of  the  block.    Wise  v.  Sctyles,  229. 

Breach  of  Contract. 

1.  Plaintiff  rented  rice  lands  owned  individually  by  one  who  was  also  presi- 

dent of  defendant  canal  company,  and  who  told  plaintiff  that  he  had  a 
contract  with  the  canal  company  for  water  for  the  ensuing  year,  and 
that  plaintiff  could  arrange  for  the  necessary  water  at  the  proper 
time.  Accordingly  plaintiff  moved  onto  the  land,  and  applied  to  the 
general  manager  of  the  company  for  the  construction  of  a  lateral  and  a 
contract  for  water,  but  was  informed  that  the  company  would  not  con- 
struct the  lateral,  but  that  he  could  go  ahead  and  plant  his  rice,  and 
the  company  would  later  give  him  a  contract  for  the  necessary  water. 
This  he  did,  and,  on  his  demand  for  a  contract,  was  tendered  one  such 
as  had  been  tendered  other  tenants,  which  he  refused.  Held,  that  plain- 
tiff had  no  cause  of  action  for  breach  of  a  contract  to  furnish  water, 
since  he  only  had  the  promise  of  a  contract,  and  this  he  refused  when 
offered.    Colorado  Canal  Co.  v,  Mayes,  271. 

2.  Upon  an  issue  as  to  damages  resulting  to  defendant  from  plaintiff's  fail- 

ure to  properly  furnish  and  install  a  pump,  as  contracted,  the  court 
properly  charged  that,  if  plaintiffs  failed  to  perform  their  part  of  the 
contract  in  respect  to  the  pump,  either  as  to  workmanship  or  material 
furnished,  defendant  was  entitled  to  recover  as  damages  such  sums  ex- 
pended by  him  as  were  necessary  to  conform  the  pump  to  what  it  was 
to  be  under  the  contract.    Masterson  v,  Beitman  d  Co,,  477. 

Breach  of  Contract  of  Carriage. 

Bankruptcy  as  a  bar.    See  Discharge  in  Bankruptcy,  1,  f. 

Briefs. 

Presenting  proposition  in.    See  Assignment  of  Error,  1,  4* 
Failure  to  file.    See  Practice  on  Appeal,  S, 

1.  Under  the  rules  of  the  Courts  of  Civil  Appeals,  propositions  under  one 

assignment  of  error  will  not  be  considered  as  propositions  under  an- 
other.   San  Antonio  Foundry  Co,  v.  Drish,  215. 

2.  The  statement  under  a  proposition  should  contain  the  charge  of  which 

complaint  is  made,  or  the  substance  thereof,  and  a  reference  to  the  rec- 
ord for  verification;  a  reference  to  the  record  alone  is  not  sufficient. 
International  d  O.  N.  Ry.  Co,  v,  Vanlandingham,  207. 

3.  Assignments  of  error  relating  to  various  conclusions  of  law  by  the  court, 

the  admission  in  evidence  of  certain  orders  and  decrees  of  the  Probate 
Court,  and  the  testimony  of  a  certain  witness,  which  are  copied  into 
the  brief  one  after  the  other,  and  submitted  as  propositions,  can  not, 
under  rule  80  for  Courts  of  Civil  Appeals,  be  considered.  King  v.  Bat^ 
taglia,  28. 
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Broker. 

1.  Where  the  owner  ol  land  holds  himaelf  out  as  having  a  good  title,  and 

engages  a  broker  to  sell,  and  the  broker  procures  a  purchaser  and  brings 
the  seller  and  purchaser  together,  and  a  definite  and  binding  written 
contract  is  entered  into  between  them  to  consumma^  the  sale,  upon 
the  terms  and  price  demanded  by  the  seller  if  the  title  is  good,  the 
broker  is  entitW  to  his  commissions,  although  no  sale  is  effected  be- 
cause of  a  defect  in  the  title.  Alhritton  v.  First  Nat,  Bank  of  Mexia, 
614. 

2.  The  owner  impliedly  warranted  the  title  to  the  land  when  he  employed  the 

broker  to  sell  it,  and  a  provision  in  the  contract  of  sale,  that  the  title 
was  to  be  passed  on  by  the  purchaser's  attorney,  did  not  affect  the 
broker's  right  to  his  commissions.    Id. 

3.  Where  a  part  of  the  land  contracted  for  sale  consisted  of  an  undivided 

one-half  of  a  tract  of  30  acres,  and  the  seller  agreed  to  have  this  land 
partitioned,  and  to  put  the  buyer  in  possession  of  the  18  acres  he  owned, 
the  latter  could  refuse  to  complete  the  trade  until  this  was  done,  and 
it  was  not  a  compliance  with  the  agreement  that  the  seller  ran  a  di- 
vision line  and  offered  to  fence  the  18  acres  off,  without  any  agreement 
with  the  joint  owner,  who  was  in  possession.     Id. 

Burden  of  Proof. 

That  delay  in  transportation  was  negligent.    See  Carriers  of  Live  Stock,  8. 
That  consideration  has  failed.    See  Failure  of  Consideration,  1, 
That  preemption  claim  was  invalid.    See  Failure  of  Consideration,  5. 
1.  The  fact  that  plaintiffs,  the  shippers,  accompanied  the  horses  on  the  train, 
did  not  change  the  rule  which  placed  the  burden  of  proof  on  the  carrier 
to  show  that  the  fire  was  not  due  to  its  negligence,  there  being  no  proof 
that  they  assumed  the  duty  of  taking  care  of  the  horses.     Texas  &  P. 
Ry.  Co.  V.  Arnold,  16  Texas  Civ.  App.,  74,  distinguished.    International 
d  O.  N.  Ry.  Co.  V.  Dishman  d  Tribhle,  277. 

Calls. 

For  established  line  of  previous  survey.    See  Boundaries,  S, 
In  block  of  connected  surveys.    See  Boundaries,  4. 

Cancellation. 

Of  contract  for  fraud  or  mistake.    See  Fraud,  1. 

Carriers  of  Freight. 

Loss  by  fire.    See  Burden  of  Proof,  1. 

Transportation  of  live  animals.    See  Carrier  of  Live  Stock,  1-H, 

Limitmg  liability  to  its  own  line.    See  Charge,  1. 

Recovery  for  unreasonable  freight  charges.    See  Common  Law,  1. 

Shipment  to  point  on  another  road.    See  Contract  to  Furnish  Cars,  1, 

Improper  routing  of  shipment.    See  Connecting  Carriers,  1. 

Proof  of  payment  of  freight  charges.    See  Damages,  S. 

Unjust  exaction  by.    See  Interstate  Commerce  Act,  1, 

Foreclosure  of  lien  by.     See  Jurisdiction,  2,  S. 

Suit  against  connecting  line.    See  Venue,  1-3. 

1.  A  barrel  containing  china  ware  was  shipped  to  plaintiff  over  defendant's 

line  of  railway  as  the  terminal  carrier,  and  was  delivered  to  plaintiff 
by  a  transfer  company.  Upon  opening  the  barrel  some  of  the  ware  was 
found  broken.  There  was  no  proof  as  to  how  or  where  the  injury  oc- 
curred. Held,  that  plaintiff  was  not  entitled  to  recover  against  de- 
fendant, since,  as  the  transfer  company  was  also  a  common  carrier,  the 
presumption  of  law  was  that  the  injury  occurred  while  the  property 
was  in  its  possession.    Texas  d  P.  Ry.  Co.  v.  Capper,  61. 

2.  The  erroneous  admission  in  evidence  of  testimony  on  the  part  of  plaintiff 

showing  a  contract  made  by  the  carrier's  agent  (he  having  no  author- 
ity to  make  it)  to  get  the  shipment  of  cattle  to  market  by  a  certain  day, 
was  harmless  where  the  court  charged  the  jury  not  to  consider  such 
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evidence  for  any  purpose,  and  that  the  law  imposed  on  the  carrier  only 
the  duty  of  exercising  ordinary  care  to  transport  the  cattle  within  a 
reasonable  time  and  with  reasonable  safety.  Ft.  Worth  d  R.  0.  Ry, 
Co.  t?.  Eadley  d  Alvord,  599. 
3.  Such  evidence,  while  not  admissible  over  the  subsequent  written  contract 
to  show  an  oral  agreement  to  get  the  cattle  to  market  by  a  certain  dav, 
was  admissible,  it  seems,  as  bearing  on  the  issue  of  negligence  in  fail- 
ing to  get  them  there  under  the  written  contract  by  that  time.    Id, 

Carriers  of  live  Stock. 

Contract  to  furnish  cars.    See  Agency,  1. 

Loss  by  fire.    See  Burden  of  Proof,  1. 

Delay  excused  by  strike.     See  Evidence,  4* 

Proving  weights  of  cattle.    See  Evidence,  9. 

Damages  recoverable.    See  Measure  of  Damages,  ft,  ^-S. 

Delay  in  furnishing  cars.    See  RailtcaySf  9. 

Routing  shipment.    See  Railtcays,  10, 

1.  In  an  action  for  damages  brought  on  the  ground  of  the  carrier's  n^li- 

gence  in  failing  to  furnish  cars  within  a  reasonable  time  after  demand, 
and  not  under  the  statute,  it  was  error  for  the  court's  charge  to  ex- 
clude consideration  of  evidence  showing  that  the  carrier  was  prevented 
from  furnishing  the  cars  sooner  by  a  sreat  rush  of  cattle  business  along 
its  line  and  that  of  other  roads  at  that  time.  Tewas  d  P.  Ry,  Co,  v. 
Nelson,  606. 

2.  Evidence  considered,  and  held  to  present  sufficient  proof  that  delay  in  the 

transportation  of  cattle  by  stoppage  at  various  points  upon  the  line 
was  due  to  defendant's  negligence  to  warrant  the  submission  of  that 
issue.    Houston  d  T,  C,  Ry,  Co,  v,  Cray,  249. 

3.  Instruction  considered,  and  held  to  present  the  law  relieving  a  carrier  of 

live  stock  from  injuries  ordinarily  incident  to  their  transportation  by 
rail,  and  rendering  it  unnecessary  to  give  further  requested  instruc- 
tions on  the  subject.    Id, 

4.  Instructions  relieving  the  carrier  from  damages  caused  by  cattle  getting 

down  and  being  trampled  during  transportation,  where  the  shipper  had 
undertaken  to  care  for  them  en  route,  held  properly  refused,  because 
upon  the  weight  of  evidence,  and,  so  far  as  correct,  being  covered  by 
other  instructions  given.    Id, 

5.  Where  a  contract  was  made  for  the  shipment  of  cattle  by  rail  to  G.,  and 

while  they  were  en  route  their  destination  was  changed  to  W.  because 
of  quarantine  restrictions,  the  measure  of  damages  for  injuries  occur- 
ring in  their  transportation  was  the  difference  between  their  market 
value  at  G.  (not  W.)  and  what  would  have  been  their  market  value 
had  they  reached  G.  in  proper  condition.  TeoDos  d  P,  Ry,  Co,  v,  Tracy, 
327. 
<J.  The  evidence  showing  that  G.  was  a  better  market  for  cattle  than  W.,  and 
that  plaintiff's  damages,  if  estimated  by  the  market  at  the  former  point, 
would  have  been  still  larger,  error  in  the  charge,  in  instructing  that  the 
damages  were  to  be  estimated  on  the  value  of  the  cattle  at  W.,  was 
harmless  as  to  the  defendant.    Id, 

7.  Instructions  held  to  correctly  present  the  issues  in  an  action  for  damages 

to  live  stock  by  delay  in  transportation,  sought  to  be  excused  by  de- 
fendant because  occasioned  by  interference  with  the  operation  of  its 
trains  by  strikers  and  mobs.  Sterling  v,  St,  Louis,  I,  M,  d  8,  Ry.  Co., 
451. 

8.  The  burden  was  on  plaintiff  to  prove  that  the  delay  in  the  transportation 

of  his  cattle  to  market  by  the  carrier  was  negligent.    Id, 

9.  The  carrier  is  held  only  to  reasonable  diligence  in  attempting  to  forward 

the  transportation  of  property  delayed  by  mobs  of  strikers,  and  it  was 
proper,  having  so  charged,  to  refuse  a  requested  instruction  that  it  was 
required  to  call  on  the  civil  or  military  authorities  to  quell  the  mob.  Id. 
10.  A  charge  holding  a  railway  liable  for  failing  to  refuse  cattle  tendered  it 
for  transportation  because  of  a  strike  impeding  the  operation  of  its 
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line  held  properly  refused,  because  unwarranted  by  the  state  of  the  evi- 
dence, ana  not  the  proximate  cause  of  the  damages  by  delay  in  trans- 
portation. Id, 

11.  In  an  action  for  damages  resulting  from  delay  in  transporting  live  stock 

it  is  competent  for  witnesses  living  the  requisite  knowlet^  to  state 
what  would  be  a  reasonable  time  for  the  transportation.  Texas  d  P. 
Ry,  Co.  V.  Ellerd,  696. 

12.  Evidence  in  such  an  action  that  plaintiff  told  certain  agents  of  defendant 

that  he  wanted  to  enter  the  horses  shipped  at  a  fair  as  soon  as  possible 
was  not  admissible  where  the  petition  did  not  seek  to  recover  special 
damages  because  of  delay  in  entering  the  horses  at  the  fair.    Id. 

13.  The  improper  admission  of  such  evidence  was  harmless  error  where  the 

charge  did  not  authorize  a  recovery  for  delay  in  entering  the  horses  at 
the  fair.    Id. 

14.  Plaintiff  was  entitled  to  prove  that  there  was  no  market  value  for  his 

horses  at  the  point  of  destination,  although  his  petition  did  not  allege 
there  was  no  market  value.    Id, 

Carriers  of  Passengers. 

Acting  under  sudden  fear.     See  Contributory  NegUgenoe,  1. 
Injury  by  motion  of  train.    See  Contributory  Negligence,  6. 
Getting  off  train  in  motion.    See  Contributory  Negligence,  7. 
Recovery  held  excessive.    See  DamageSf  4- 
Humiliation  caused  by  rudeness.    See  Mental  Suffering,  1,  2, 
Alighting  from  moving  train.    See  Negligence,  4* 

1.  Petition  in  case  of  stock  shipper,  transported  in  caboose  of  train  to  look 

after  his  cattle,  and  injured  by  falling  into  a  river  over  which  the 
train  was  stopped  at  night,  held  to  allege  a  case  of  n^ligence  in  failing 
to  notify  plaintiff  of  the  danger  in  leaving  the  car  at  such  place — an 
act  which  the  carrier's  servants  might  have  anticipated  from  the  fact 
that  the  caboose  was  not  provided  with  closets  for  the  necessities  of 
passengers,  and  that  plaintiff  was  required  to  look  after  his  cattle 
from  time  to  time  during  stops.  Cruaetumer  v.  International  d^  O.  N. 
Ry.  Co.,  466. 

2.  Where  a  passenger  duly  presents  a  round-trip  ticket  to  the  stipulated 

agent  at  the  terminal  point,  to  be  stamped  for  return,  and  the  agent  re- 
fuses to  stamp  the  ticket,  the  passenger  has  the  right  to  return  thereon 
notwithstanding  such  refusal.    Ft.  Worth  d  R.  0.  Ry.  Co.  v.  Jones,  129. 

3.  Evidence  considered,  and  held  to  support  a  recovery  of  damages  for  injuiy 

to  a  passenger  by  moving  train  while  he  was  boarding  it.  Houston  i 
T.  C.  Ry.  Co.  17.  Copley,  568. 

4.  Charge  requiring  of  the  conductor  the  care  which  would  be  exercised  by 

"very  careful,  prudent  persons,"  in  affording  a  passenger  opportunity  to 
board  train  safely,  held  a  proper  statement  of  the  law,  and  not  unduly 
emphasized  by  repetition,  nor  contradictory  or  confusing.  Id. 
6.  Where  a  passenger,  through  his  own  oversight,  fails  to  get  off  the  train 
at  his  destination,  he  becomes  a  licensee,  to  whom  the  carrier  owes  the 
duty  to  use  ordinary  care  to  avoid  injuring  him,  and  it  is  his  reciprocal 
duty  to  use  ordinary  care  for  his  own  safety.  Fanning  v.  St.  Louis 
S.  W.  Ry.  Co.,  513. 

6.  The  rule  that  the  conductor  of  a  Pullman  sleeping  car,  forming  part  of  a   ' 

railroad  company's  train,  is  to  be  regarded,  m  his  dealings  with  its 
passengers,  as  its  servant,  and  making  it  responsible  for  his  acts  as  if 
he  were  directly  employed  by  it,  does  not  apply  with  reference  to  his 
conduct  towards  a  trespasser  on  the  train  and  car.  Blake  v.  Kansas 
City  8o.  Ry.  Co.,  337. 

7.  Where  a  boy  got  upon  the  rear  end  of  a  Pullman  car  attached  to  a  train, 

with  no  intention  to  become  a  passenger,  but  intending  to  ride  without 

Saying,  he  was  a  trespasser,  and  for  his  ejection  by  the  Pullman  con- 
uctor,  who  was  not  employed  by  the  railway  company,  the  latter  was 
not  liable,  since  the  relation  of  master  and  servant  did  not  exist  be- 
twetn  it  and  such  oonductor,  and  its  only  duty  towards  the  trespasser— 
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that  of  avoiding  unnecessary  injury  to  him — it  did  not  owe  in  its  char- 
acter of  a  common  carrier.    Id. 

8.  A  petition  alleging  negligence  on  the  part  of  a  railway  in  failing  to  stop 

its  train  at  a  station  a  sufficient  length  of  time  to  permit  plaintiff  to 
alight  in  safety,  held  to  state  a  cause  of  action,  though  the  allegations 
show  that  the  train  was  in  motion  when  plaintiff  attempted  to  alight. 
San  Antonio  d  A.  P.  Ry.  Co,  v,  Jackson,  201. 

9.  A  railroad  station  ticket  agent,  whose  duty  it  is  to  sell  tickets  upon  pay- 

ment therefor,  had  not  implied  authority  to  ^ive  any  binding  assurance 
to  a  passenger,  who  had  lost  her  through  ticket,  purchased  elsewhere, 
that  the  train  conductor  would  carry  her  on  to  the  end  of  her  journey 
without  the  exhibition  of  a  ticket,  and  upon  her  statement  of  its  loss. 
Tewas  d  P.  Ry.  Co,  v.  Smith,  4. 

10.  A  railway  company  is  uot  liable  in  damages  for  the  action  of  its  train 

conductor  in  putting  off  the  train,  for  nonpayment  of  fare,  a  passenger 
who  claimed  that  she  had  lost  her  ticket,  nor  did  it  avail  that  she 
claimed  that  her  trunk  had  been  checked  on  the  ticket,  and  was  in  the 
l>aggage  car,  with  offer  to  identify  it,  as  she  could  have  sold  the  ticket 
after  the  trunk  was  checked.    Id, 

11.  The  conductor  was  not  bound  to  accept  the  passenger's  offer  of  her  watch 

and  rings  as  a  pledge  of  the  payment  of  her  fare  upon  reaching  her  des- 
tination, as  such  offer  was  not  tantamount  to  the  presentation  of  a  ticket 
or  the  tender  of  money.    Id, 

12.  The  high  degree  of  care  required  of  a  carrier  of  passengers,  in  this  case  an 

electric  street-ear  company,  extends  to  the  matter  of  the  arrangement 
of  its  wires  overhead  and  tne  working  of  the  trolley  pole  thereon,  and 
in  case  of  negligence  in  this  respect,  resulting  in  injury  to  a  passenger, 
ordinary  care  is  not  the  test  to  be  applied.  Denison  d  S.  Ry,  Co,  v. 
Freeman,  152. 

13.  Where  a  trolley  pole  became  entangled  in  the  cross-wires  overhead,  and 

jerked  doWn  some  of  the  posts,  which  fell  upon  the  car,  breaking  in  the 
roof,  and  a  passenger,  frightened  thereby,  in  his  flight  from  the  car 
struck  his  head  against  the  door  facing  and  was  injured,  such  act  of 
flight  can  not  be  considered  as  voluntary,  and  does  not  exempt  the  car- 
rier from  liability.    Id. 

Oatet  Distinguished. 

1.  Security  Co.  v.  Panhandle  National  Bank,  93  Texas,  576;  Lakeview  Land 
Co.  v.  San  Antonio  Traction  Co.,  95  Texas,  262;  Eskridge  v.  Louisville 
Trust  Co.,  69  S.  W.  Rep.,  987,  distinguished  from  the  present  case. 
Commercial  Tel,  Co.  v.  Territorial  B,  d  T.  Co,,  193. 

Cattle-Onards. 

Failure  of  railway  to  construct.    See  Pleading,  5. 
Description  of  location  of  premises.    See  Pleading,  10, 

Certiiioate. 

Of  facts  shown  by  books.    See  Evidence,  3. 

Challenge. 

To  array  of  jurors.    See  Jury,  1. 

Charge. 

Presenting  objections  to.    See  Assignment  of  Error,  2,  5* 

Shown  by  statement  under  proposition.     See  Brief,  2, 

On  injuries  incident  to  transportation.     See  Carriers  of  Live  Stock,  S,  4- 

On  excusing  delay  in  transportation  by  strike.    See  Carriers  of  Live  Stock, 

7-9, 
Looking  to  surrounding  circumstance.    See  Contributory  Negligence,  9. 
As  to  degree  of  care  required.     See  Carriers  of  Passengers,  4- 
Injuries  resulting  in  death.    See  Damages,  1. 
Vol.  XXXVIII.  Civil— 42. 
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Assignment  of  error  on.    See  Measure  of  Damages,  5. 
Sale  lost  bj  delay.    See  Measure  of  Damages,  7,  8. 
Withdrawing  evidence  from  jury.     See  Evidence,  16. 
On  permanent  personal  injury.     See  Evidence,  19, 
Held  not  ground  for  reversal.    See  Harmless  Error,  4. 
Not  supported  by  testimony.    See  Harmless  Error,  6,  7,  8, 
Absence  of  market  value.    See  Market  Value,  1. 
Failure  to  request.    See  Practice  on  Appeal,  Jj/. 
*  Action  on  must  be  shown.    See  Practice  on  Appeal,  9. 
On  liability  to  disease  from  injury.    See  Personal  Injuries,  1. 
Not  authorizing  double  recovery.    See  Personal  Injuries,  3. 
Asking  specific  instruction.    See  Requested  Charge,  1, 
Failure  to  request.     See  Undisputed  Fact,  1, 

1.  Instructions  considered,  and  heM  not  to  make  the  initial  carrier,  who  had 

limited  his  liability  to  loss  upon  his  own  lines,  liable  for  injuries  by 
default  of  the  connecting  carriers,  when  such  charge  was  construed  in 
connection  with  various  other  instructions  given.  Houston  d  T.  C. 
Ry.  Co.  17.  Qray,  249. 

2.  In  an  action  for  personal  injuries,  it  was  error  for  the  charge  to  authorize 

the  jury,  in  estimating  what  amount  would  compensate  plaintiff,  to 
consider  "all  reasonable  and  necessary  expenses  incurred  by  plaintiff 
for  medicines,"  where  plaintiff's  pleadings  did  not  claim,  nor  the  proof 
show,  that  any  expenses  were  incurred  for  medicines,  iforthem  Texas 
Trac.  Co.  v.  Jamison,  65. 

3.  Where  the  charge  contains  affirmative  error  of  this  character  it  can  not  be 

presumed  that,  because  there  was  neither  pleading  nor  evidence  in  rela- 
tion to  expenses  of  medicines,  the  jury  was  not  misled,  and  the  error, 
therefore,  harmless.  Expense  for  medicines  is  an  ordinary  incident  of 
personal  injury,  and  it  must  be  assumed  that  the  jury  considered  what 
the  charge  told  them  they  might  consider.    Id. 

4.  It  was  not  necessary,  in  order  that  such  error  should  be  available  on  ap- 

peal, that  it  should  have  been  made  one  of  the  grounds  urged  in  the  mo* 
tion  for  a  new  trial.    Id, 

5.  It  would  seem  that  an  allegation  in  the  motion  for  new  trial  that  ''the 

court  erred  in  its  charge  as  to  the  measure  of  damages,"  sufficiently 
raised  the  question  of  the  error  in  allowing  the  matter  of  expenses 
for  medicines  to  be  considered  by  the  jury.    Id, 

6.  Mere  omission  in  the  charge  is  not  ground  for  reversal  in  the  absence  of 

a  request  for  instruction  upon  the  point.  Texas  C,  Ry.  Co.  v.  Pouy- 
ell,  167. 

7.  There  being  evidence  tending  to  show,  as  pleaded  by  defendant,  that  the 

grantor,  in  the  deed  to  plaintiff,  did  not  intend  that  her  act  in  recording 
the  deed  should  constitute  a  delivery  of  it,  this  required  the  court  to 
give,  upon  request  therefor,  a  charge  affirmatively  presenting  such  de- 
fense as  it  was  shown  by  the  evidence.    Johnson  v.  Johnson,  386. 

8.  The  court  was  justified  in  not  assuming  that  it  was  the  duty  of  plaintiff 

to  examine  the  bulletin  board,  and  in  instructing  the  jury  to  inquire 
whether,  "under  all  the  facts  and  circumstances  in  evidence,"  it  was  the 
duty  of  plaintiff  to  examine  the  bulletin  board,  it  appearing  from  the 
evidence  that  plaintiff  had  been  taken  off  his  regular  division  and  put 
on  one  with  which  he  was  unfamiliar,  that  no  time-card  was  given  him, 
as  should  have  been  done,  and  that  when  he  reached  the  station  where 
he  should  have  received  orders  he  searched  for  a  bulletin  board  but 
found  none.    International  d  O.  N,  Ry.  Co.  v.  Vanlandingham,  206. 

9.  It  was  not  error  to  instruct  the  jury  that,  in  order  to  find  for  defendant, 

they  must  find  that  if  plaintiff  had  examined  the  bulletin  board  he 
would  have  been  notified  not  to  proceed  until  he  saw  that  everything 
was  clear,  since  plaintiff  was  a  stranger  to  the  road  and  had  no  time- 
card  furnished  him,  and  if  he  had  read  that  all  freight  trains  will  come 
to  a  full  stop  where  the  steam  shovel  is  working,  three  and  a  half  miles 
north  of  H.,  it  would  have  given  him  no  information,  as  he  did  not 
know  where  H.  was.    Id. 
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10.  The  court  properly  refused  a  special  charg^e  embodying  the  proposition 

that  an  employe  is  not  justified  in  disobeying  a  rule  unless  other  em- 
ployes habitually  disobey  it,  plaintifT's  contention  being  that  no  such 
bulletin  was  brought  to  his  notice,  not  that  he  had  the  right  to  dis- 
regard the  rule  as  to  reading  bulletins  because  other  engineers  did  so.  Id. 

11.  Charges  instructing  a  verdict  for  defendant,  if  plaintiff's  negligence  in 

failing  to  exercise  ordinary  care  to  discover  the  car  which  struck  him 
caused  or  contributed  to  the  accident,  held  properly  refused,  because  ig- 
noring the  issue  raised,  of  defendant's  failure,  on  discovering  plaintiff's 
perilous  position,  to  use  proper  care  to  avoid  the  collision.  El  Paso  Elec. 
Ry.  Co.  V.  Kendall,  221. 

12.  The  giving  and  refusing  of  various  charges  on  negligence  and  assumed 

risk  considered,  and  held  to  involve  no  error.  Missouri,  K.  d  T,  Ry. 
Co.  v.  HenserUing,  524. 

13.  Charge  upon  plaintiff's  right  to  recover  for  injuries  received  by  stepping 

into  a  hole  in  a  path  established  by  defendant  for  the  use  of  its  em- 

fdoyes,  held  not  objectionable  as  assuming  that  defendant  had  estab- 
isbed  the  path  for  the  use  of  its  employes.    San  Antonio  Foundry  Co.  v, 
Drish,  215. 

14.  Charge  upon  assumed  risk  and  contributory  negligence  held  to  fully  pre- 

sent the  issues  raised,  and  to  justify  the  refusal  of  special  requested 
charges.  Id. 
16.  Where,  in  an  action  for  injury  causing  death,  there  was  evidence  to  the . 
effect  that  the  deceased  was  lying  drunk  on  the  track  at  the  time  he 
was  struck  by  the  car,  it  was  not  error  to  refuse  a  requested  charge 
which  assumed  that  he  was  struck  while  attempting  to  cross  the  track. 
Taylor  v.  Houston  Elec.  Co.,  432. 

16.  The  submission  to  the  jury  of  the  (question  whether  the  train  was  stopped 

long  enough  for  the  passenger,  "in  his  physical  condition,  as  known  to 
the  conductor,"  to  board  same  with  reasonable  care,  does  not  assume 
that  his  condition  was  so  known.  Houston  d  T.  C.  Ry.  Co.  v.  Copley, 
568. 

17.  A  charge  requiring  a  defendant  to  satisfy  the  jury  by  his  evidence  was 

too  strong.    Houston  d  T.  C.  Ry.  Co.  v.  Buchanan,  166. 

18.  The  failure  of  the  court  to  give  the  jury  any  rule  by  which  to  measure 

the  damages  is  more  than  a  mere  omission,  and  constitutes  reversible 
error.    Id, 

19.  An  erroneous  charge  is  not  cured  by  giving  a  proper  charge  conflicting 

with  it.    Fink  v.  Hollis,  24. 

20.  Where  the  evidence  leaves  no  question  as  to  plaintiff's  right  to  recover  the 

full  amount  sued  for,  if  entitled  to  recover  at  all,  the  court  may  prop- 
erly instruct  the  jury,  if  they  find  him  entitled  to  recover,  to  award  tne 
full  amount.    Comer  v.  Thornton,  287. 

21.  Where  both  parties  asked  special  instructions  explanatory  of  an  issue  pre- 

sented in  the  main  charge,  and  both  were  given,  the  appellant  can  not 
complain  that  undue  prominence,  by  repetition,  was  given  to  the  issue 
by  the  giving  of  the  charge  requested  by  appellee.  Price  v.  8t.  Louis 
8.  W.  Ry.  Co.,  309. 

22.  A  party  can  not  eomj)lain  of  error  in  a  charge  given  at  his  request.    Id. 

*  Chattel  Mortgage. 

1.  The  effect  of  the  statute  making  a  sale  of  personal  property  on  time,  with 
a  reservation  of  title  in  the  seller  a  chattel  mortgage,  which  shall  be 
void  as  to  creditors  and  innocent  purchasers,  unless  in  writing  and 
properly  registered,  is  to  render  the  transaction  a  chattel  mortgage  as 
well  between  the  vendor  and  vendee  as  to  all  others,  and  whether  the 
sale  and  reservation  be  by  parol  or  in  writing.  (Rev.  Stats.,  art.  3327.) 
Eason  v.  De  Long,  531. 

Check. 

Limited  authority  to  draw.    See  Fraud,  3,  4. 
Presented  after  maker's  death.    See  Gift,  S,  4. 
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Citation. 

1.  Where  plaintiff,  after  suit  filed,  asked  for  eitation  to  another  county  for 
one  of  the  defendants  by  supplemental  petition,  instead  of  a  mere  sug- 
gestion to  ,the  clerk  of  the  court,  the  refusal  of  the  court  to  strike  out 
the  supplemental  petition  was  entirely  immaterial,  the  defendant  so 
cited  having  filed  an  answer  in  the  case.  Ft  Worth  d  D.  (7.  Ry.  Co,  v. 
Hagler,  62. 

Citation  by  Pnblloatlon. 

1.  A  proceeding  under  article  1375,  Revised  Statutes,  to  set  aside  a  judgment 

rendered  on  service  of  citation  by  publication,  is  to  be  tried  as  a  pro- 
ceeding separate  from  the  original  cause,  and  the  method  of  appeal 
will  be  governed  by  the  judgment  rendered  in  such  proceeding,  without 
reference  to  judgment  in  the  original  cause.    Brovon  v.  Button,  294. 

2.  Under  article  1677,  Revised  Statutes,  making  th6  procedure  in  District 

and  County  Courts  applicable  to  Justice  Court,  where  not  otherwise  pro- 
vided, a  justice  of  the  peace  is  authorized  to  entertain  proceedings  un- 
der article  1375,  ReviscKl  Statutes,  to  set  aside  a  judgment  obtained  in 
his  court  upon  citation  by  publication.  Id, 
8.  A  defendant,  against  whom  judgment  was  obtained  in  Justice  Court  upon 
citation  by  publication,  may  appeal  from  a  judgment  dismissing  his  ac- 
tion for  a  review  thereof  under  article  1375,  Revised  Statutes,  without 
filing  an  appeal  bond,  as  in  other  cases  where  no  judgment  is  rendered 
except  for  costs.    Id. 

Cities. 

Acceptance  of  streets  and  alleys.    See  Dedication,  2-|. 
Violation  of  regulation  of  speed.    See  Ordinance,  1, 

Collateral  Attack. 

On  judgment  of  Probate  Court.  See  Administration,  10, 
On  order  for  sale  of  homestead.  See  Estates  of  Decedents,  1, 
1.  The  Countv  Court  sitting  in  probate  is  a  court  of  general  jurisdiction 
within  the  limits  prescribed  by  law,  and  its  judgments  in  probate  mat- 
ters import  absolute  verity  on  collateral  attack,  unless  they  show  want 
of  jurisdiction  on  their  face.  Dutton  d  Rutherford  v,  Wright  d 
Vaughn,  373. 

Commissioner  of  General  Land  Ofllce. 

.Regulation  of  sale  of  timber  by.    See  School  Land,  S,  4* 

Commissioners'  Conrt. 

Order  employing  attorney.     See  Evidence,  1, 
1.  A  contract  between  a  county  and  an  individual,  to  be  binding  on  the 
former,  must  be  made   through   the  Commissioners'   Court.      Presidio 
County  V.  Clarke,  320. 

Commissions. 

On  sale  of  land.    See  Broke:;  i-^. 

Common  Carrier.  • 

See  Carriers  of  Freight,  IS;  Carriers  of  Live  Stock,  l^H;  Carriers  of  Pas- 
sengers, 1-lS ;' Connecting  Carriers,  1;  Interstate  Commerce  Act,  1, 

Common  Law. 

Bond  not  actionable  at.    See  Liquor  Dealer,  6,  7. 
I.  In  a  state  where  the  common  law  prevails,  a  recovery  may  be  had  in  a 
State  Court  against  a  railroad  company  for  unreasonable  freight  chaig^ 
exacted,  although  the  shipment  involved  was  an  interstate  one.    Abilene 
Cotton  Oil  Co.  V.  Texas  d  P,  Ry.  Co.,  366. 

Oommnnity  Property. 

Title  by  estoppel.    See  Surviving  Wife,  2. 
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Compromlte. 

By  one  of  several  liable.    See  Joint  Tort  Feasors,  1, 

Condemnation. 

1.  Under  the  provision  of  the  Constitution  that  no  person's  property  shall  be 

taken  or  damaged  for  public  use  without  adequate  compensation,  to  be 
secured,  where  the  property  is  taken,  by  a  deposit  of  money,  a  railroad 
company  which,  with  the  consent  of  the  city,  lawfully  constructs  and 
operates  its  road  along  a  public  street,  is  not  required,  as  a  condition 
precedent  to  the  construction  of  its  road,  to  institute  condemnation  pro- 
ceedings against  abutting  property  owners  whose  property  it  damages 
but  does  not  take,  their  remedy  being  by  an  ordinary  action  of  dam- 
ages against  the  road  for  the  injury  done  to  their  property.  (Const., 
art.  1,  sec.  17.)     Settegasi  v,  Houston,  O.  L.  d  M.  P.  Ry,  Co,,  623. 

2.  In  such  an  action  by  the  property  owners  the  measure  of  damages  is  the 

depreciation  in  the  value  of  the  property,  and  this  must  be  held  to  in- 
clude every  element  of  damage,  both  present  and  prospective,  which 
might  reasonably  result  from  the  acts  complained  of  and  the  continued 
operation  of  the  road,  and  a  subsequent  suit  can  not  be  maintained  for 
additional  damages  resulting  from  an  increased  service  which  augments 
the  burden  and  injury  to  the  abutting  property.    Id, 

3.  Where  owners  of  abutting  property  obtained  a  judgment  for  the  damages 

occasioned  thereto  by  the  construction  and  operation  of  a  railroad  in  the 
street,  and  thereafter  intervened  in  a  receivership  proceeding  against  the 
defendant  railroad  company,  and  sought  to  have  the  judgment  allowed 
as  a  claim  with  preference  lien,  and  the  decree  entered  therein  allowed 
the  claim,  but  gave  no  priority  or  lien,  and  provided  for  the  sale  of  all 
the  property  and  rights  of  the  company,  the  purchaser  to  take  title  free 
of  all  Claims  and  liens,  the  decree  was  res  adjudicata  as  to  the  rights  of 
such  owners,  and  the^  were  estopped  to  maintain  a  suit  against  the 

Surchaser  on  the  unpaid  jud^ent,  and  also  on  their  claim  for  additional 
amages  resulting  from  an  increased  use  of  the  road  by  the  purchasing 
company.    Id, 

Oonilnnation. 

Of  equitable  title  from  former  government.    See  Grant,  1, 

Connecting  Carriers. 

Actions  against.  See  Yenue,  1-3. 
1.  It  was  not  proper  to  so  charge  as  to  subject  each  of  several  connecting 
carriers  to  damages  for  the  fault  of  the  initial  carrier  in  improper 
routing  of  the  shipment,  but  not  necessarily  ground  for  reversal  where 
the  verdict  appears  to  have  allowed  such  damages  only  against  the  ini- 
tial carrier.    Houston  d  T.  C.  Ry,  Co.  t?.  Buchanan,  166. 

Consideration. 

Burden  of  proving  failure.    See  Failure  of  Consideration,  1, 

Title  to  land.     See  Failure  of  Consideration,  2. 

Offer  to  return.     See  Failure  of  Consideration,  S. 

Compromise  in  payment  of  part.    See  Fraud,  2. 

Prohibited  by  public  policy.     See  Illegal  Contract,  1. 

Contract  to  maintain  depot.    See  Railways,  1. 

Of  contract  for  release  of  damages.    See  Release,  2. 

Constltntion  Cited. 

Article  1,  section  15.    Trial  by  jury,  381. 
Article  1,  section  17.    Eminent  domain,  630. 
Article  3,  section  66.    Special  laws,  381. 
Article  5,  section  7.    District  judges,  381. 
Article  5,  section  8.    District  Courts,  381. 
Article  5,  section  16.    County  Courts,  285,  286. 
Article  5,  section  28.    Vacancy  in  office,  450, 
Article  10,  section  6.     Railroads,  381. 
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Conititutlon  Cited — Continued. 

Article  14,  section  2.    Land  certificates,  305. 
Article  16,  section  27.    Vacancy  in  office,  450. 
Article  16,  section  30.    Duration  of  office,  148. 
Amendment  of  1891.    Judicial  department,  382. 

Conttltntional  Law. 

Due  process  of  law.    See  Johnson  Chrtiss,  2, 
Location  on  titled  land.    See  Titled  Land,  1,  2. 
1.  The  Act  of  the  Twenty-eighth  Lesialature,  approved  March  24,  1903,  cre- 
ating the  Sixty-second  Judicial  District  of  Texas,  held  constitutional. 
Following  ruling  of  the  Supreme  Court  in  Railway  Go.  v.  Hall,  98  Texas, 
480;  85  S.  W.  Rep.,  786.    Gulf,  0.  d  8,  F.  Ry.  Co.  v.  Martin,  379. 

Conteited  Sleetion. 

1.  Since  a  writ  of  error  to  the  Court  of  Civil  Appeals  will  not  lie  in  a  con- 
tested election  case,  the  remedy  being  by  appeal  only,  the  writ  can  not  be 
used  to  bring  up  for  review  the  rulings  of  the  trial  court  in  taxing  the 
costs  in  such  an  action,  the  costs  being  a  part  of  the  controversy  and 
not  severable  therefrom.    Jackson  v.  Butler,  613. 

Contlnuanoe. 

Not  a  waiver  of  riffhts.    See  Plea  of  Privilege,  2. 

1.  An  amendment  which  merely  amplified  and  rendered  more  specific  the 

allegations  of  the  original  petition  did  not  entitle  defendant  to  a  con- 
tinuance, though  filed  on  the  day  the  cause  was  called  for  trial,  where 
the  issues  involved  and  the  facilities  shown  to  be  possessed  by  defendant 
for  meeting  them  are  such  that  it  does  not  appear  that  the  court  abused 
its  discretion  by  the  refusal.  Missouri ,  K.  d  T.  Ry.  Co.  v.  HenserUtng, 
524. 

2.  Where  defendant,  by  an  examination  of  the  records  of  the  surveyor's  of- 

fice, could  have  ascertained  the  name  of  the  person  who  surveyed  the 
land  in  suit,  and  by  inquiry  made  of  his  relatives  in  the  coun^  could 
have  learned  his  residence,  but  neglected  to  do  so  for  more  than  three 
years  after  the  filing  of  the  suit,  no  such  diligence  was  shown  as  would 
warrant  a  continuance  to  obtain  the  surveyors  testimony  by  deposition. 
Hicks  V.  Porter,  884. 

3.  Nor  was  the  requisite  diligence  shown  with  respect  to  a  witness  living  in 

the  county,  for  whom  a  subpoena,  which  was  not  served,  was  issued 
three  years  after  suit  filed,  and  only  twelve  days  before  the  trial,  and 
the  fees  of  the  witness  had  not  been  tendered.    Id. 

Oontraot. 

Ratification  of  transfer.    See  Assignment  of  Claim,  1. 

Assignment  of  part  of  damages.     See  Assignment  of  Claim,  2. 

Indemnity  or  liquidated  damages.     See  Attorney  Fees,  1. 

To  furnish  water  for  irrigation.    See  Breach  of  Contract,  1. 

For  sale  of  land.     See  Broker,  IS. 

Parol  sale  with  reservation  of  title.     See  Chattel  Mortgage,  1. 

Between  county  and  individual.     See  Commissioners*  Court,  Jf. 

Made  under  influence  of  threats.     See  Duress,  1, 

Conflicting  proof  as  to  legality.     See  Evidence,  11. 

For  sale,  distinguished  from  option.     See  Ewecutory  Sale,  1. 

Burden  of  proof.     See  Failure  of  Consideration,  1, 

False  representation  of  title.     See  Failure  of  Consideration,  2. 

Rescission  of  sale.     See  Failure  of  Consideration,  3,  f. 

Cancellation  for  fraud  or  mistake.     See  Fraud,  1. 

Compromise  obtained  by  fraud.     See  Fraud,  2. 

Consideration  prohibited  by  public  policy.    See  Illegal  Contract,  1. 

Implied  from  acceptance  and  use.     See  Implied  Contract,  1, 

Assignment  of.    See  Plea  of  Privilege,  3. 

Mistake  in  description  of  land.     See  Pleading,  3. 

Prohibited  by  public  policy.    See  Public  Policy,  1,  2. 
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To  establish  and  maintain  depot.     See  Railway$f  L 

Against  liability  for  fire.     See  Railways,  S,  4* 

For  reemplojment  of  injured  servant.     See  Release,  2-4. 

Orders  made  at  different  times.    See  Rescission^  2. 

To  answer  for  default  of  another.     See  Statute  of  Frauds,  1,  $, 

Assuming  payment  of  note.    See  Subsequent  Purchasers,  1, 

Lease  of  premises.     See  Subtenant,  i. 

For  benefit  of  wife's  separate  property.     See  Verdict,  9. 

Varying  by  parole  evidence.  See  Written  Contract,  1, 
1.  Defendant,  in  answer  to  an  inquiry,  wrote  plaintiffs  offering  to  feed  400 
head  of  cattle  for  them  at  certain  stated  prices  for  meal  and  hulls. 
Plaintififs  replied,  "We  will  feed  from  660  to  700  head  with  you  at 
prices  named."  To  this  defendant  answered  that  owing  to  a  change 
of  conditions  it  would  not  undertake  to  feed  the  cattle.  Held,  that  as 
plaintiffs  had  not  accepted  the  offer  as  made  by  defendant  no  contract 
was  completed  prior  to  defendant's  withdrawal  of  its  offer.  Ingham 
V.  Cisco  Oil  Mill,  008. 

Oontiaot  of  Carriage. 

1.  Where  the  action  is  for  breach  of  a  contract  of  marriage,  evidence  of 
seduction  and  the  birth  of  a  child  may  be  considered  in  estimating  the 
damages,  but  the  action  is  one  upon  contract,  not  tort.  Biela  v,  Urban- 
ogyk,  213. 

Contiaot  to  Furnish  Can. 

1.  A  railway  company  may  bind  itself  by  a  contract  to  furnish  cars  for  the 
shipment  of  cattle  at  a  point  not  on  its  line,  but  on  that  of  another 
road,  and  be  held  for  damages  for  failure  to  comply.  Missouri,  K.  d 
T,  Ry,  Co.  V.  Kyser  ds  Sutherland,  356. 

Contributory  Negligence. 

Acting  under  influence  of  fright.     See  Carrier  of  Passengers,  13, 

Disregard  of  rule.     See  Charge,  8-10. 

In  case  of  discovered  peril.     See  Charge,  11. 

Instructions  held  proper.     See  Charge,  I4. 

Lying  drunk  on  track.     See  Charge,  15. 

Ability  to  appreciate  danger.     See  Injury  to  Child,  1. 

Use  of  pathway  across  railroad.     See  Injury  to  Child,  2, 

Of  parent  not  imputed  to  child.     See  Injury  to  Child,  4* 

After  warning  of  danger.    See  Injury  to  Child,  5. 

In  handling  machinery.     See  Master  and  Servant,  S,  4- 

Where  evidence  is  not  conclusive.     See  Question  of  Fact,  1, 

Failure  to  look  and  listen  for  train.     See  Railway  Crossing,  3. 

1.  Where  a  person  is  suddenly  put  in  fear  of  death  or  serious  bodily  injury, 

it  is  not  contributory  negligence  for  him,  in  seeking  to  escape  the 
danger,  to  fail  to  act  with  ordinary  care  and  prudence.  Denison  d 
8.  Ry.  Co.  V.  Freeman,  162. 

2.  Evidence  held  not  to  show  contributory  negligence  on  the  part  of  a  boy 

struck  by  a  train  while  crossing  the  railroad  track  within  city  limits 
on  a  path  long  used  by  the  public,  the  train  being  run  at  an  unlawful 
rate  of  speed,  and  without  any  signals  or  warning  being  given.  Texas 
d  P.  Ry.  Co.  V.  Ball,  279. 

8.  A  charge  that  plaintiff,  complaining  of  the  burning  of  his  stacks  by  fire 
from  a  railway  locomotive,  had  a  right  to  use  his  property  in  the  ordi- 
nary way,  and  to  stack  his  straw  on  his  own  land  wherever  his  con- 
venience might  indicate  without  being  guilty  of  contributory  negligence, 
was  erroneous  in  law,  and  improperly  relieved  the  plaintiff  from  the 
duty  to  exercise  ordinary  care  for  his  own  protection.  Ft.  Worth  d 
D.  O.  Ry.  Co.  V.  Dial,  260. 

4.  Instruction  holding  plaintiff  to  the  use  of  ordinary  care  in  the  matter  of 
exposing  combustible  propert/  by  placing  it  in  too  close  proximity  to  a 
railway  track,  held  improperly  refused.    Id, 
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5.  Evidence  considered,  and  held  not  sufficient  to  raise  the  issae  of  contributofy 

negligence  on  the  part  of  a  brakeman  arising  from  his  discovery  of  de- 
fects in  a  brake  rod  while  attempting  to  set  a  brake.  Texas  C.  Ry,  Co. 
V,  Powell,  157. 

6.  In  an  action  for  personal  injury  to  a  passenger,  the  issue  of  contributory 

negligence  on  his  part  was  not  raised  by  evidence  showing  that,  while 
standing  in  the  water-closet  of  the  car,  he  was  thrown  against  a  step- 
ladder  leaning  against  the  wall  of  the  closet  by  a  sudden  lurch  of  the 
train,  in  consequence  of  which  he  fell  against  the  window,  breaking 
the  glass  and  injuring  his  face  and  eye.  St,  Louis  8.  W.  Ry.  Co.  v. 
Smith,  507. 

7.  Where  plaintiff  failed  to  get  off  the  train  at  his  destination,  and  the  con- 

ductor undertook  to  stop  the  train  to  enable  him  to  do  so,  and  plain- 
tiff stepped  off  before  the  train  came  to  a  full  stop,  and  without  notic- 
ing that  it  was  still  moving,  and  so  was  injured,  he  was  gjuilty  of  con- 
tributory negligence  which  was  the  proximate  cause  of  his  injury.  Fan^ 
ning  v.  St.  Louis  8.  W.  Ry.  Co,,  613. 

8.  It  appearing  from  the  evidence  that  train  order  bulletins  at  a  station  were 

kept  in  "clips"  behind  a  door,  that  there  were  a  great  number  of  them 
in  the  clips,  with  no  system  of  arrangement,  that  plaintiff  was  a  new 
engineer  on  that  division,  and  had  had  no  time-card  furnished  him,  and 
had  not  been  told  that  there  would  probablv  be  cars  on  the  main  line 
at  a  certain  gravel  pit,  the  question  whetner  plaintiff  was  guilty  of 
contributory  n^ligence  in  not  examining  the  bulletins  was  one  for  the 
jurjr.    International  d  0.  N.  Ry.  Co.  v.  Vanlandingham,  206. 

9.  There  is  nothing  misleading  or  confusing  in  a  charge  instructing  the  juiy 

to  consider  and  look  to  all  the  surrounding  facts  and  circumstances  in 
evidence,  and  from  them  determine  whether  or  not  plaintiff  acted  as  a 
person  of  ordinary  prudence  would  have  acted  under  the  same  or  sim- 
ilar circumstances.    Id. 

Conyertion. 

1.  An  administrator  who  obtains  and  converts  money  belonging  to  another, 

under  the  belief  that  it  belongs  to  the  estate  he  represents,  is  liable 
therefor  both  in  his  individual  and  his  representative  capacity,  and  the 
sureties  are  liable  on  his  official  bond.    Htll,  Adm'r,  v.  Escort,  488. 

2.  No  demand  for  the  money  was  necessary  as  a  condition  precedent  to  its 

owner's  right  to  sue  for  and  recover  it  from  the  administrator  and  his 
sureties.    Id. 

3.  Plaintiff  having  alleged  the  execution  by  the  administrator  of  his  official 

bond  and  a  breach  thereof,  a  failure  to  allege  the  conditions  of  the  bond 
did  not  subject  the  petition  to  general  demurrer.    Id. 

4.  Where  there  was  no  allegation  or  proof  of  insolvency  of  the  donor's  estate 

the  donee  of  the  money  could  recover  it  from  his  administrator,  who  had 
withdrawn  it  from  the  bank  and  converted  it  as  an  asset  of  the  es- 
tate.   Id. 

Corporation. 

Right  to  do  business.    See  Foreign  Corporations,  1,  2. 
Right  to  foreclose  mortgage.    See  Foreign  Corporation,  S,  4. 
Settlement  of  debts  of.    See  Trust  Fund,  1. 
Action  for  appointment  of  receiver.    See  Venue,  5. 

Corroboration. 

1.  The  fact  that  there  is  a  conflict  between  the  witnesses  as  to  an  immaterial 

matter  does  not  authorize  corroborating  proof  in  relation  to  such  mat- 
ter.   Reynolds  v.  International  d  O.  N.  Ry.  Co.,  273. 

2.  Where  plaintiff  had  made  a  written  statement  of  his  injuries  to  the  rail- 

way company  variant  from  his  testimony  at  the  trial,  and  had,  while 
on  the  stand,  explained  the  discrepancies  to  the  jury,  it  was  not  error 
to  exclude  evidence  that  he  **had  interviewed  the  officials  of  the  com- 
pany and  explained  to  them  the  true  circumstances  under  which  his 
written  statement  was  made."    Id. 


Indkx.  665 

OorroboratloB — Continued, 

3.  Where  a  witness  is  equally  available  to  both  parties  to  a  litigation,  no 

presumption  whatever  is  to  be  drawn  from  a  failure  to  call  the  wit- 
ness.   Id. 

4.  VJhere  it  was  clearly  made  to  appear  that  the  testimony  of  a  certain  per- 

son would  have  been  material  in  the  case,  it  was  not  error  for  the  trial 
court  to  exclude  evidence  offered  to  show  that  an  effort  had  been  made 
to  take  his  deposition,  the  evidence  so  offered  consisting  of  the  inter- 
rogatories propounded  and  the  certificate  of  the  notary  tnat  the  witness 
had  refused  to  make  and  sign  the  answers.    Id, 

Oofts. 

Effect  of  disclaimer  on.    See  Disclaimer »  1. 

In  election  cases.    See  Contested  Election,  1, 

Fees  of  court  stenographer.  See  Fees,  1. 
1.  Although  defendant,  on  his  plea  in  reconvention,  recovered  an  amount 
which  was  set  off  pro  tanto  against  plaintiffs'  claim,  yet,  as  plaintiffs 
recovered  for  a  balance  over,  they  were  entitled  to  judgment  for  all 
costs  of  suit.  (Rev.  Stats.,  arts.  753,  1439.)  Masteraon  v.  Heittnan  d 
Co.,  477. 

Cotenants. 

Recovery  of  entire  interest.    See  Trespass  to  Try  Title,  S, 

Counties. 

Employment  of  attorney.    See  Evidence,  1. 
Liability  for  stenographer's  fee.    See  Fees,  1. 
Taxation  of  land  after  sale.    See  School  Land,  1. 

County  Court. 

Amount  in  controversy.    See  Jurisdiction,  4, 

Covenant. 

Warranty  against  taxes.    See  Offset,  1. 

Against  existing  encumbrances.    See  Warranty,  1. 

For  possession  of  leased  premises.    See  Warranty,  2,  S, 

Cross- Action. 

Settling  rights  in  one  suit.    See  Practice,  1, 

Crou-Examination. 

Permission  of.    See  Discretion  of  Court,  Jf. 

Crossing. 

Injury  by  defects  in.    See  proaimate  Cause,  1. 

Use  of  joint  track  at.    See  Railways,  2. 

Restoring  to  former  condition.    See  Railway  Crossings,  1. 

Failure  to  give  signals.    See  Railway  Crossing,  2. 

Failure  to  Took  and  listen.    See  Railway  Crossing,  S. 

Custom. 

Giving  signals  by  other  trains.    See  Negligence,  10. 

Damages. 

Appeal  taken  for  delay.    See  Appeal,  1. 

Partial  transfer  of.    See  Assignment  of  Claim,  2. 

Expense  of  collecting  claim.    See  Attomey^s  Fees,  1. 

Expenses  of  making  machinery  such  as  was  contracted  for.    See  Breach  of 

Contract,  2. 
Market  value  at  destination.    See  Carriers  of  Live  Stock,  5,  5.^ 
Horses  shipped  for  entry  at  fair.    See  Carriers  of  Live  Stock,  12,  IS. 
Expense  incurred  for  medicines.    See  Charge,  2,  5. 
Omission  to  give  any  rule.    See  Charge,  18. 


666  Index. 

Dantagei — Continued. 

Where  amount  is  not  in  question.    See  Charge,  20. 

By  construction  of  railway  in  street.    See  Condemnation,  1^, 

Evidence  admissible  upon.    See  Contract  of  Marriage,  1. 

Proof  of  permanent  injury.    See  Evidence,  19. 

Overflow  caused  by  permanent  structure.    See  Injury  to  Land,  2,  S. 

Where  offsets  are  allowed  defendant.    See  Interest,  1, 

Interest  included  in.    See  Jurisdiction,  6, 

For  loss  of  time.    See  Measure  of  Damages,  1. 

Value  at  destination.    See  Measure  of  Damages,  2. 

Earning  capacity.    See  Measure  of  Damages,  3. 

Market  value  at  destination.    See  Measure  of  Damages,  Ji,  5. 

Difference  in  market  value.    See  Measure  of  Damages,  6. 

Loss  of  sale  by  delay.    See  Measure  of  Damages,  7,  8. 

Guaranty  of  quality.    See  Measure  of  Damages,  9, 

Humiliation  from  rudeness.    See  Mental  Suffering,  i,  2, 

Bj  nuisance  maintained  in  street.    See  Nuisance,  1,  2. 

Liability  to  disease.    See  Personal  Injuries,  1. 

Diminished  earning  capacity.    See  Persotial  Injuries,  2, 

Double  recovery.    See  Personal  Injuries,  S, 

For  permanent  injury.    See  Personal  Injuries,  t. 

Held  not  remote.     See  Pleading,  5. 

Value  of  wife's  services.    See  Pleading,  6. 

Where  appeal  is  taken  for  delay.    See  Suggestion  of  Delay,  2. 

Held  not  excessive.    See  Excessive  Verdict,  1. 

For  personal  injuries  held  not  excessive.    See  Verdict,  5. 

1.  An  instruction,  on  the  measure  of  damages  for  injuries  resulting  in  death, 

to  award  such  sum  as  the  jury  believe  from  the  evidence  will  compen- 
sate plaintiffs  for  the  pecuniary  loss,  if  any,  which  they  have  sustained 
by  reason  of  the  death  of  deceased,  was  not  incorrect.  Galveston,  H.  d 
8.  A.  Ry.  Co.  V.  Perry,  8L 

2.  A  verdict  awarding  as  damages,  for  the  death  of  a  section  foreman  fifty- 

four  years  of  age,  and  earning  $100  per  month,  $4,000  each  to  his  two 
minor  children,  and  $7,000  to  his  widow,  sustained,  as  not  excessive. 
Galveston,  ti.  &  8.  A.  Ry.  Co.  v.  Perry,  82. 

3.  Where  the  shipper  sought  to  recover,  as  damages  to  his  property  in  trans-' 

portation,  the  difference  between  its  value  at  destination  in  the  condi- 
tion in  which  it  was,  and  in  that  in  which  it  should  have  been  deliv- 
ered, it  was  competent  for  plaintiff  to  prove  payment  of  freight  charges, 
in  order  that  the  charge  should  not  be  deducted  from  such  difference  in 
price.    Missouri,  K.  d  T.  Ry.  Co.  v.  Jarrell,  425. 

4.  Evidence  considered  under  which  it  is  held  that  the  wrongful  ejection  of 

plaintiff  from  a  passenger  train,  done  by  the  conductor  under  mistake 
as  to  his  rights  under  the  ticket  which  he  held,  and  without  discourtesy 
or  violence,  did  not  support  a  recovery  of  damages  in  the  sum  of  $400. 
Gulf,  C.  d  8.  F,  Ry.  Co.  v.  Russell,  291. 

Dangerous  Premises. 

Hole  in  pathway.    See  Master  and  Servant,  1. 

Death. 

Of  beneficiary  before  insured  member.    See  Benefit  Society,  1, 
Damages  for.    See  Damages,  1,  2. 

Restoration  of  insurance  policy.    See  Life  Insurance,  2-5. 
Of  purchaser  of  public  land.    See  School  Land,  8. 

Declarations. 

Of  party  in  possession  of  land.    See  Limitation,  5,  6. 
Of  injured  party.    See  Res  Gestae,  1. 

1.  Declarations  which  are  expressions  of  present  pain  from  injuries,  though 

not  connected  in  point  of  time  with  the  receiving  the  injury,  are  ad- 
missible as  evidence  of  the  suffering.    Texas  C.  Ry.  Co.  v.  Powell,  157. 

2.  The  admission  of  complaints  of  present  suffering,  made  after  the  injury 
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was  received,  was  not  ground  for  reversal,  though  referring  to  pain  in 
a  part  of  the  body  not  alleged  to  have  been  injured,  where  their  admis- 
sion was  qualified  by  the  court  with  the  instruction  that  it  should  be 
considered  only  as  evidence  as  to  whether  plaintiff  was  hurt  at  all,  and 
not  warranting  a  recovery  for  an  injury  not  pleaded.    Id. 

Dedication. 

1.  C.  sold  a  tract  of  six  acres  lying  within  the  limits  of  a  city  to  P.,  reserving 

a  vendor's  lien  thereon.  P.  laid  off  the  tract  into  lots,  blocks,  streets 
and  alleys,  throwing  the  streets  open  to  the  public  and  selling  lots 
fronting  thereon,  and  this  was  done  with  the  knowledge  of  C,  who  made 
no  objection  thereto.  Afterwards  C.  foreclosed  his  lien,  and  at  the  fore- 
closure sale  bought  in  the  entire  tract  as  originally  sold,  and,  under- 
taking to  disregard  the  dedication  of  the  streets,  brought  suit  against 
the  city  and  a  street-car  company  to  recover  the  ground  covered  by  one 
of  the  streets.  Held,  that  evidence  showing  these  facts  was  sumcient 
to  raise  the  issue  of  a  dedication  of  the  str^,  and  acquiescence  therein 
by  C,  and  it  was  error  for  the  court  to  instruct  a  verdict  in  C.'s  favor. 
City  of  Ft.  Worth  v.  Cetti,  117. 

2.  The  acts  of  the  city  in  improving  the  streets  and  alleys,  and  laying  water 

mains  therein,  manifested  an  acceptance  such'  as  would  ripen  into  an 
indefeasible  right  if  not  legally  interrupted  in  due  time.    Id, 

3.  The  fact  that,  after  the  foreclosure  sale,  the  city  assessor  and  board  of 

equalization,  at  the  instance  of  C,  accepted  from  him  a  rendition  of  the 
property  as  a  solid  block  of  six  acres  of  land,  did  not  conclusively  show 
a  repudiation  by  the  city  of  the  dedication  of  the  streets,  it  not  appear- 
ing that  the  power  to  repudiate  was  veste^  in  those  officers.    Id. 

4.  A  repudiation  by  the  city  of  the  dedication  would  not  be  conclusive  upon 

the  rights  of  parties  who  had  purchased  lots  from  P.  on  the  strength  of 
the  dedication.    Id, 

Deed. 

As  prima  facie  evidence.    See  Administrator's  Deed,  1. 
Admissible  as  ancient  instrument.    See  Administrator's  Deed,  2. 
Sale  effective  without.    See  Administrator's  Bale,  1, 
Intention  in  delivery.    See  Charge,  7. 
Evidence  of  execution.    See  Lost  Deed,  1. 
Effect  of  recitals  in.    See  Recitals,  1. 
Covenant  against  taxes.    See  Warranty,  1. 
1.  The  recording  of  a  deed  is  not  necessarily  a  delivery,  but  a  circumstance 

which  may  be  looked  to  in  determining  whether  or  not  there  has  been  a 

delivery.     Johnson  v.  Johnson,  386. 

Delay. 

Damages  for.    See  Appeal,  1. 

Evidence  to  show  negligence  in.    See  Carriers  of  Freight,  S, 

Delivery. 

Of  deed.    See  Charge,  7. 

Recording  as  evidence  of.    See  Deed,  1. 

Gift  incomplete  for  want  of.    See  Oift,  1, 

Demand. 

For  money  converted.    See  Conversion,  2. 

Depot. 

Contract  to  maintain.    See  Railtoays,  i. 

Description. 

Of  land  in  lease  contract.    See  Pleading,  S, 
Of  land  held  sufllcient.    See  Trespass  to  Try  Title,  4. 
1.  There  was  a  sufficient  description  of  the  land  conveyed  by  a  deed  of  trust 
where  it  was  described  as  "one  hundred  acres  of  land  situated  in  C. 
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County,  Texas,  near  the  town  of  L.,  being  a  portion  of  the  J.  R.  W. 
survey,  and  being  the  same  premises  now  occupied  by  me" — ^the  grantor. 
Echola  V,  Jacobs  Mer.  Co,,  65. 
2.  Although  the  land  was,  in  fact,  a  part  of  the  T.  R.  W.  survey,  instead  of 
the  J.  R.  W.  survey,  yet  there  was  no  variance  where  plaintifiTs  peti- 
tion alleged  a  mistake  in  such  description,  and  the  proof  showed  it,  and 
the  description,  aside  frpm  the  name  of  the  survey,  was  sufficient  to 
identify  the  land.    Id. 

Diligence. 

To  obtain  testimony.    See  Continuance,  2,  S. 

In  defending  against  recovery.    SSee  Judgment,  1, 

In  discovery  of  fraud.     See  lAmitation,  1. 

By  minor  after  attaining  majority.    See  Ratification,  1,  $, 

Discharge  in  Bankruptcy. 

1.  A  claim  for  damages  arising  from  breach  of  a  contract  of  marriage  is  one 

cognizable  in  bankruptcy  proceedings  and  subject  to  be  barred  by  a 
discharge.    Biela  v.  Urhanosayk,  213. 

2.  A  discharge  in  bankruptcy  is  no  release  of  such  claim  unless  the  claim 

has  been  scheduled  by  the  bankrupt  or  unless  the  creditor  had  notice 
or  actual  knowledge  of  the  bankruptcy  proceedings,  and  a  plea  of  dis- 
charge should  so  allege.    Id, 

Disclaimer. 

1.  Where  the  action  was  trespass  to  try  title  to  a  survey,  part  of  which  was 
in  conflict  with  a  prior  survey  by  virtue  of  which  defendants  claim,  the 
taxation  of  costs  against  defendants,  upon  judgment  going  against 
them,  will  not  be  disturbed  on  reversal  and  rendition  of  judgment  for 
defendants  for  part  of  the  land  in  conflict,  where  they  did  not  disclaim 
as  to  so  much  of  the  land  as  was  not  specifically  claimed  by  them.  Oil- 
bert  V,  Mansfield,  300. 

Discovered  Peril. 

1.  An  instruction  to  find  for  plaintiff,  in  the  absence  of  contributory  negli-* 

gence  on  the  part  of  a  section  foreman  killed  by  collision  of  his  hand- 
car with  an  obstruction  on  the  track,  if  it  was  the  duty  of  the  hands 
on  the  car,  on  receiving  his  command  to  stop  same,  to  have  used  the 
means  at  hand  to  stop,  and  they  failed  to  use  the  means  at  hand  con- 
sistent with  the  safety  of  said  car  and  themselves  before  striking,  and 
if  they  had  done  so  the  injury  would  have  been  avoided,  was  not  sub- 
ject to  the  objections  that  it  required  of  defendant  too  high  a  degree  of 
care;  that  it  required  defendant's  servants  to  make  use  of  all  the  means 
to  stop,  regardless  of  their  own  safety;  that  it  assumed  that  they  failed 
to  do  so;  that  it  left  it  to  the  jury  to  determine  whether  it  was  their 
duty  to  use  all  possible  means,  or  that  it  permitted  a  finding  for  de- 
fendant only  in  case  the  injured  foreman  was  negligent  or  had  assumed 
the  risk.    Oalveston,  H.  d  B,  A,  Ry,  Co,  v.  Perry,  81. 

2.  A  re<]ue8ted  charge  was  erroneous  in  instructing  that  the  motorman  was 

guilty  of  negligence  if,  by  ordinary  care,  he  could  have  discovered  de- 
ceased in  time  to  have  avoided  striking  him,  since,  if  deceased  was  lying 
on  the  track,  defendant  would  be  guilty  of  negligence  only  for  failure  to 
use  proper  diligence  to  prevent  injury  to  him  after  he  was  discovered 
there.    Taylor  v.  Houston  Elec,  Co,,  432. 

3.  Where  the  evidence  was  undisputed  that  the  motorman  did  everjrthing  in 

his  power  to  avoid  striking  the  deceased  after  seeing  him  lying  on  the 
track,  and  the  charge  as  a  whole  was  correct,  error  in  instructing  that 
running  at  less  than  fifteen  miles  an  hour  was  not  negligence  was  harm- 
less as  to  the  plaintiff.    Id. 

Discretion  of  Conrt. 

1.  It  is  within  the  discretion  of  the  court  to  permit  the  recrose-examination 
of  a  witness.    Presidio  County  v,  Clarke,  320. 
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Divorce. 

Wife  as  head  of  new  familj.    See  Homestead,  11, 

Diireis. 

1.  The  duress  sufficient  to  avoid  a  contract  may  arise  oat  of  a  threat  against 
the  child  of  the  party  seeking  to  avoid  it.  See  plea  held  to  present  such 
issue,  although  general  in  its  allegations  and  not  using  the  term  duress. 
Medearis  v.  Oranherry,  187. 

Eleotions.  ^ 

Costs  upon  contest  of.    See  Contested  Election,  i. 
For  incorporation  of  town.    See  Municipal  Corporation,  1,  2. 

Eminent  Domain. 

Damage  to  ahutting  property.    See  Condemnation,  IS, 

Endonement. 

Of  series  of  notes  with  common  lien.    See  Priority  of  Liens,  i-5. 

Equitable  Title. 

Protected  by  treaty.    See  Grant,  3,  4. 

Eqnity. 

Relief  against  judgment.    See  Bankruptcy ,  S, 

Error. 

Presenting  objection  on  appeal.    See  Assignment  of  Error,  1-9, 

Invited  by  requested  charge.    See  Charge,  22. 

Petition  bad  on  general  demurrer.    See  Fundamental  Error,  1, 

In  proof  of  laws  of  another  State.     See  Harmless  Error,  1, 

Conclusion  of  witness.    See  Harmless  Error,  2,  3. 

Must  appear  from  record.    See  Practice  on  Appeal,  1,  9, 

Question  not  raised  on  trial.    See  Practice  on  Appeal,  2,  5. 

Failure  to  request  charge.    See  Practice  on  Appeal,  4> 

Presumptions  in  support  of  judgment.    See  Practice  on  Appeal,  6, 

Evidence  admissible  in  part.    See  Practice  on  Appeal,  7. 

Consolidation  of  writ  of  error  with  appeal.    See  Practice  on  Appeal,  8, 

Cases  of  conflicting  evidence.    See  Practice  on  Appeal,  10, 

Where  evidence  is  uncontroverted.    See  Practice  on  Appeal,  11. 

Estates  of  Decedents. 

Additional  inventory.     See  Administration,  1,  2. 

Notice  for  order  of  .sale.    See  Administration,  3,  4- 

Showing  necessity  for  sale.    See  Administration,  5,  6. 

Bights  of  lien  creditors.    See  Administration,  7. 

Irregularities  not  vitiating  sale.    See  Administration,  8. 

Independent  executor.    See  Administration,  9. 

Collateral  attack  on  order.    See  Administration,  10. 

Priority  of  claim.     See  Administration,  11-15. 

Right  to  sue.     See  Administrator,  1. 

Presumptions  in  support  of  sale.    See  Administrator's  Deed,  1. 

Ancient  instrument  proving  itself.    See  Administrator's  Deed,  2. 

Presumptions  in  support  of  judgment.     See  Administrator's  Deed,  3. 

Deed  before  order,  of  approval.    See  Administrator's  Ka/e,  1. 

Title  passing  by  estoppel.     See  Administrator's  Sale,  2. 

Judgment  of  Probate  Court.     See  Collateral  Attack,  1. 

Widow's  allowance.    See  Estoppel,  1. 

Proceeds  of  products  of  homestead.    See  Payment,  1. 

Allowance  to  widow  and  children.     See  Res  Adjudicate,  1. 
1.  Where  a  tract  was  homestead  at  the  time  a  deed  of  trust  was  given  there- 
on, and  not  subject  to  the  lien  thus  created,  but  afterwards  lost  its 
homestead  character  and  became  part  of  the  assets  of  the  estate,  orders 
of  the  County  Court  in  probating  claims,  and  for  sale  of  the  land. 
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could  not  be  attacked  in  a  collateral  proceeding.    Dignowity  e,  Baum^ 
hlatt,  363. 
2.  The  homestead  is  not  subject  to  administration  by  the  Probate  Court.     Id. 

Estoppel. 

By  allowance  of  claim.    See  Adminiatration,  11, 

By  that  which  estops  grantor.    See  Pariitionf  1. 

From  denying  partnership.    See  Parinershipf  1. 

Wife's  interest  in  community  property.     See  Surviving  Wife,  1,  2. 

1.  The  fact  that  the  widow  of  deceased,  who  was  appointed  administratrix, 

joined  a  claimant  who  held  a  deed  of  trust  upon  a  certain  tract  of 
land,  the  only  property  of  the  estate,  in  his  application  to  haye  the  land 
sold,  would  not  preclude  her  and  her  minor  children  from  having  the 
proceeds  of  the  sale  appropriated  to  the  payment  of  the  year's  allow- 
ance.   King  v.  Battaglia,  29. 

2.  Where  a  land  company,  grantin^r  to  defendant  a  right  of  wa^  in  a  street, 

also  owned  the  property  adjoming,  and  subsequently  sold  it  to  plaintiff 
with  a  stipulation  in  the  deed  that,  "By  accepting  this  conveyance  the 
said  James  L.  Ridgeway  hereby  agrees  that  the  Cane  Belt'  Railroad 
company  may  use  said  avenue  J  for  a  right  of  way,"  such  company  hav- 
ing assumed  authority  to  grant  the  right  of  way,  and  having,  for  a 
valuable  consideration,  done  so,  was  estopped  to  recover  for  injury  to 
the  adjoining  property  caused  by  the  proper  and  legitimate  use  of  the 
street  for  the  purposes  stated  in  the  grant,  irrespective  of  whether  the 
street  had  ever  been  dedicated  and  accepted  for  public  use  or  not.  and 
its  vendee — plaintiff — ^who  purchased  with  notice  of  defendant's  rights 
under  the  contract,  was  likewise  estopped.  Cane  Belt  Ry.  Co,  v.  Ridge-- 
way,  108. 

3.  Where  the  holder  of  the  vendor's  lien  notes  sought,  in  the  administration  of 

the  estate  of  the  vendee  of  the  land  sold,  to  establish  the  notes  as  a 
claim  against  the  estate,  and  have  the  lien  enforced,  and  the  widow  and 
children  resisted  on  the  ground  that  the  notes  had  been  paid,  and  that 
the  claim  was  not  presented  in  due  time,  this  did  not  estop  them  from 
asserting  in  this  action,  brought  by  such  holder,  their  right  to  pay  off 
the  purchase  money  debt,  and  thus  defeat  plaintiff's  right  to  rescind  and 
to  recover  the  land  by  virtue  of  the  supeMor  legal  title.  McCord  v. 
Hamesy  240. 

4.  Nor  were  they  so  estopped  by  reason  of  the  fact  that,  in  an  action  brought 

by  plaintiff  in  the  District  Court  to  establish  the  debt  and  foreclose  the 
lien,  they  objected  on  the  ground  tnat  administration  was  pending  on  the 
estate,  and  plaintiff  thereupon  took  a  voluntary  nonsuit.    Id, 

Evlotion. 

Under  superior  title.    See  Failure  of  Consideration,  t. 

Evidence. 

Amendment  after  introduction  of.    See  Administration,  12. 

Presumption  that  law  has  been  complied  with.    See  Administrator's  Deed,  i. 

Prima  facie  from  execution  of  deed.    See  Administrator's  Deed,  1. 

Presumed  to  support  judgment.    See  Administrator's  Deed,  S. 

To  show  authority  of  live  stock  agent.    See  Agency,  1. 

Of  consideration  for  transfer.    See  Assignment  of  Claim,  S, 

Action  on  motion  to  exclude.    See  Bill  of  Exceptions,  1. 

Contents  of  papers  admitted.     See  Bill  of  Exceptions,  2. 

Stating  objections  to.     See  Bill  of  Exceptions,  S. 

Exclusion  of.    See  Bill  of  Exceptions,  4. 

That  fire  was  not  due  to  negligence.    See  Burden  of  Proof,  1. 

Presumption  against  last  carrier.    See  Carriers  of  Freight,  1. 

Error  corrected  by  charge.    See  Carriers  of  Freight,  2. 

To  vary  written  agreement.    See  Carriers  of  Freight,  S. 

That  delay  was  negligent.    See  Carriers  of  Live  Stock,  2. 

Charge  upon  weight  of.    See  Carriers  of  Live  Stock,  4. 
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Proof  that  delay  was  negligent.    See  CarHers  of  Live  Stock,  8. 

As  to  reasonable  time  for  transportation.     See  Carriers  of  Live  Stock,  11. 

Of  special  damages  not  pleaded.    See  Carriers  of  Live  Stock,  12,  IS. 

Of  absence  of  market  value.    See  Carriers  of  Live  Stock,  H. 

Held  sufficient  to  support  recovery.    See  Carrier  of  Passengers,  S, 

In  breach  of  contract  of  marriage.    See  Contract  of  Marriage,  1, 

Conflict  on  immaterial  matter.    See  Corroboration,  1,  2, 

Of  attempt  to  take  deposition.    See  Corroboration,  4. 

Of  payment  of  freight  charges.    See  Damages,  S, 

Expressions  of  present  pain.     See  Declarations,  1,  2. 

Placing  deed  on  record.    See  Deed,  1. 

Opinion  as  to  nature  of  disease  in  cattle.    See  Expert  Evidence,  1. 

Burden  of  proof.    See  Failure  of  Consideration,  1. 

That  land  was  claimed  bv  the  State.    See  Failure  of  Consideration,  5,  6. 

To  show  gift  of  savings  bank  deposit.    See  Gift,  S,  4, 

By  expert  as  to  signature.    See  Handvoriting,  1. 

Of  loss  of  baggage  by  guest.    See  Hotel,  1. 

Of  subsequent  overflow  of  land.    See  Injury  to  Land,  3, 

Of  ownership  of  note.    See  Innocent  Purchaser,  3. 

Leading  the  witness.    See  Leading  Question,  1-3, 

Declarations  of  party  in  possession.    See  Limitation,  5,  6. 

Record  of  deed  by  grantor  as  clerk.    See  Lost  Deed,  1, 

Of  market  value.    Bee  Market  Value,  1. 

Of  plaintifTs  earnings.    See  Measure  of  Damages,  3. 

Giving  signals  by  other  trains.    See  Negligence,  10, 

Newly-discovered.    See  New  Trial,  1. 

Held  not  to  be  cumulative.    See  New  Trial,  2. 

Instrument  not  denied  under  oath.    See  Non  est  Factum,  1, 

Contents  of  writing  charged  to  be  in  defendant's  custody.     See  Notice  to 

Produce,  1. 
Stopping  train  at  station.    See  Opinion,  1, 
Usual  time  for  transportation.    See  Opinion,  2, 
To  show  that  land  was  vacant  public  domain.    See  Patent,  1. 
As  to  diminished  earning  capacity.    See  Personal  Injuries,  2, 
Right  to  examine  person.    See  Physical  Examination,  1, 
Of  negligence  not  pleaded.    See  Pleading,  7. 
Delaying  trial  to  secure.    See  Practice,  2. 
Admissible  in  part  only.    See  Practice  on  Appeal,  7. 
Where  conflicting.    See  Practice  on  Appeal,  10. 
Where  proof  is  uncontroverted.    See  Practice  on  Appeal,  11, 
To  show  ratification  by  minor.    See  Ratification,  1,  2. 
Recitals  in  deed.    See  Recitals,  1. 
Of  consideration  of  contract.    See  Release,  2, 
Declarations  of  injured  party.    See  Res  Gestae,  1, 
Not  admissible  under  pleading.    See  Variance,  1, 
To  vary  written  instrument.    Sec  Written  Contract,  1. 

1.  The  order  of  the  Commissioners'  Court  authorizing  and  instructing  plain- 

tiff to  act  as  counsel  in  the  case  against  the  county  wherein  the  serv- 
ices for  which  recovery  is  sought  were  rendered,  being  plain  and  unam- 
biguous, there  was  no  error  in  refusing  to  permit  the  county  judge  to 
testify  that  the  order  was  properly  entered,  and  to  explain  its  meaning. 
Presidio  County  v.  Clarke,  320. 

2.  The  evidence  of  a  witness  was  properly  excluded  where  based  not  on  per- 

sonal recollection,  but  on  tne  contents  of  books  kept  at  stockyards. 
Sterling  v.  St.  Louis,  I.  M.  d  S.  Ry.  Co.,  452. 

3.  Certificates   of  facts  shown   by   stockyards  books  are  not  admissible  in 

place  of  evidence  of  the  contents  of  the  books.    Id. 

4.  The  fact  that  the  superintendent  of  terminals  at  St.  Louis  notified  the 

railway  transporting  cattle  to  market  not  to  attempt  delivery  to  the 
stockyards  on  account  of  the  strike,  preventing  the  operation  of  such 
terminals,  was  admissible  in  evidence  on  the  issue  of  the  carrier's  neg- 
ligence in  failing  to  forward  the  cattle  to  that  point.    Id. 

5.  Where   a  merchant   testified   from  his  personal  knowledge   that   a   debty 
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originally  due  him  on  account  of  goods  sold,  accrued  at  a  stated  period, 
and  during  the  lifetime  of  defendant's  wife,  it  was  immaterial  that  he 
did  not  produce  his  account  books  showing  the  sales  and  their  dates. 
Eckols  V.  Jacobs  Mer,  Co.,  65. 

6.  Testimony  of  a  plaintiff  on  the  second  trial  of  a  cause,  clearly  indicating  a 

change,  to  conform  to  the  opinion  of  the  Appellate  Court  on  a  former 
appeal,  and  in  view  of  other  testimony,  unquestionably  false,  held  to 
require  a  reversal  of  a  judgment  in  his  favor.  Oalveaton,  B.  d  S.  A,  Ry, 
Co,  V,  Walker,  76. 

7.  The  financial  ofiieer  of  a  benefit  insurance  company  having  testified  in  its 

behalf  that  his  receipt,  showing  timely  payment  by  insured  of  his 
monthly  dues  was  issued  at  a  later  date,  and  after  the  death  of  insured, 
and  forfeiture  of  his  rights  for  nonpayment,  his  affidavit  furnishing 
proof  of  death,  and  showing  that  deceased  was  in  good  standing  at  the 
date  thereof,  was  admissible  to  contradict  his  testimony  and  support 
the  written  receipt,  though  it  was  admitted  that  proper  proof  of  death 
had  been  made.    United  Modems  v.  Pistole,  422. 

8^  The  jury  were  not  bound  to  accept  the  testimony  or  the  witness  as  to  the 
date  of  payment  of  the  dues  of  insured,  in  contradiction  to  the  written 
receipt  and  proof  of  death  made  by  him.    Id, 

9.  In  an  action  for  damages  to  cattle  shipped  to  market,  and  sold  there, 
proof  of  the  weights  at  which  they  were  sold  may  be  made  by  showing 
their  weights  as  entered  up  in  the  book  of  sales  by  the  bookkeeper  of  the 
commission  house  that  sold  the  cattle,  without  producing  the  man  who 
weighed  the  cattle  or  the  slips  of  paper  on  which  the  weights  were  en- 
dorsed by  him,  and  from  which  such  bookkeeper  entered  up  the  weights. 
Atchison,  T.  d  8.  r.  /?;/.  Co.  v.  Williams,  406. 

10.  A  pamphlet  purporting  to  be  the  insurance  laws  of  Minnesota,  and  to 

have  been  printed  by  the  "Pioneer  Printing  Company,  State  Printers," 
did  not  purport  to  have  been  printed  by  authority  of  that  State,  and 
hence  was  not,  under  the  Texas  Statutes,  admissible  in  evidence  to 
prove  the  law  of  Minnesota.  Northwestern  Nat,  L.  Ins,  Co.  v.  Blasin- 
game,  402. 

11.  Where  a  lease  contract  offered  in  evidence  was  objected  to  on  the  ground 

of  illegality,  and  the  evidence  relied  on  to  show  such  illegality  was  con- 
fiicting,  the  court  properly  refused  to  exclude  the  contract.  Holt  v. 
Cave,  62. 

12.  A  nonexpert  witness  may  testify  to  the  result  of  an  experiment  made  in 

his  presence  in  operating  a  saw,  after  the  accident,  and  that,  as  he  saw 
it  operated,  it  would  not,  and  could  not,  throw  timber  in  the  direction 
claimed  by  plaintiff,  who  had  been  injured  while  engaged  in  running  the 
saw.    Kueger  v.  Brenham  Fur,  Mfg,  Co.,  398. 

13.  Such  nonexpert  evidence  relative  to  the  experiment  was  admissible  after 

defendant's  manaprer,  an  expert,  had  testified  that  the  conditions  under 
which  such  experiment  was  conducted  by  him  were  practically  the  same 
as  those  existing  at  the  time  of  the  accident.    Id, 

14.  Evidence  held  to  sufficiently  show,  although  there  was  no  direct  proof  to 

that  effect,  that  the  place  of  injury  was  within  the  city  limits,  where  a 
speed  ordinance  was  m  force.    Texas  d  Pac.  Ry.  Co,  v.  Ball,  279. 

16.  Where  the  plaintiff  put  the  defendant's  pleadings  in  evidence  as  admis- 
sions, it  was  for  the  jury  to  pass  upon  the  issues  of  which  they  were 
evidence  in  the  light  of  everything  stated  in  the  pleadings,  in  connec- 
tion with  all  the  other  evidence  introduced  by  the  parties,  and  a  re- 
quested charge  instructing  that  the  plaintiff  had,  by  putting  the  plead- 
ings in  evidence,  thereby  made  them  his  own  evidence,  and  tendered  all 
the  facts  therein  stated  as  true,  was  properly  refused.  Masterson  v, 
Heitman  d  Co.,  476. 

16.  Wliere  plaintiff,  an  engineer  running  on  a  new  division,  did  not  rely,  as 
ground  for  recovery,  upon  the  failure  of  one  on  the  engine  as  a  pilot  to 
notify  him  that  the  train  was  approaching  a  gravel  pit  where  cars  were 
liable  to  be  on  the  main  line,  evidence  on  this  subject  might  have  been 
excluded  if  defendant  had  objected  to  its  admission,  but,  not  having 
.done  so,  it  was  not  entitled  to  have  the  evidence  withdrawn  by  a  charge 
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iDstructing  the  jur^  not  to  consider  the  negligence,  if  any,  of  the  pilot 
in  not  warning  plaintiff  of  the  danger.  International  d  O.  N.  Ry.  Co, 
V.  Vanlandingham,  207. 

17.  Proof  of  the  testimony  given  by  a  witness  on  a  former  trial  of  the  ease, 

but  who  did  not  again  testify,  may  be  allowable  where  it  is  necessary  to 
justify  the  motive  or  actions,  in  reference  to  the  suit,  of  the  party  against 
whom  he  testified,  as  against  attacks  impeaching  same.  Conner  v.  Thor- 
ton,  287. 

18.  A  witness  may  properly  be  permitted  to  illustrate  before  the  jury,  by  a 

mechanical  device,  as  by  looking  through  a  rolled-up  cylinder  of  paper, 
the  facts  to  which  he  testifies.    Id, 

19.  Testimony  of  plaintiff's  mother  that,  before  the  accident,  plaintiff  was  a 

bright  boy,  attended  school  regularly,  and  worked  hard  during  vacation, 
but  since  then  he  had  not  seemed  like  the  same  boy — ^was  dull,  and  did 
not  understand,  or  notice,  or  pay  attention,  and  often  complained  of  his 
head  hurting  him — was  evidence  of  permanent  injury,  warranting  a 
charge  allowing  compensation  for  the  probable  effect  and  duration  of  the 
injury-,  if  any,  to  his  mind  in  the  future,  as  an  item  of  damages.  El 
Pa 80  EUc,  Ry,  Co,  v,  Kendall,  221. 

20.  Where   the  action   was   for  damages  for   injuries  sustained  by   plaintiff 

through  the  negligence  of  the  foreman  in  furnishing  only  four  men  to 
do  a  certain  work,  testimony  of  the  foreman  that  four  men  usually  did 
that  work  was  admissible.  Haywood  i>.  Galveston^  B,  d  8.  A,  Ry,  Co., 
101. 

Xzceulye  Verdiot. 

1.  A  verdict  of  $25,000  held  not  excessive  as  compensation  for  injuries  to  a 
man  thirty-eight  years  old  and  earning  from  $140  to  $160  per  month, 
the  injuries  affecting  his  eyesight,  heart,  kidneys  and  bladder,  causing 
intense  suffering  and  loss  of  weight,  and  necessitating  the  use  of 
crutches  in  walking.  International  d  0,  N.  Ry,  Co,  v.  Vanlandingham, 
207. 

EzeovtOTt. 

Compelling  additional  inventory.    See  Adminiatration,  1,  2, 

Changed  to  administrator  with  the  will  annexed.    See  Administration,  9,  10. 

Authority  to  prosecute  action.    See  Administrator,  1, 

Exeontory  Sale. 

Subjects  county  school  land  to  taxation.    See  School  Land,  1. 
1.  An  executory  contract  of  sale  of  land  can  not  be  regarded  as  merely  an 
option  to  buy,  since  it  vests  title  in  the  purchaser,  rendering  the  land 
subject  to  execution  and  taxation  as  his  property.     Tdber  v,  State,  235. 

Expert. 

Testifying  as  to  result  of  experiment.    See  Evidence,  12,  IS. 

As  to  signature  of  deceased.     See  Handtoriting,  1. 

Length  of  time  train  stopped.    See  Opinion,  1, 

Usual  time  for  transportation.  See  Opinion,  2. 
1.  Where  a  witness  testified  that  he  knew  something  about  the  disease  called 
"dry  murrain;"  that  he  thought  he  knew  in  a  general  way  how  it  af- 
fected cattle,  although  he  did  not  know  what  produced  it;  that  it  was 
supposed  to  be  caused  by  dry  grass;  that  he  owned  the  pasture  from 
which  the  cattle  in  question  had  been  taken;  that  it  was  abundantly 
supplied  with  grass  and  water;  that  the  cattle,  at  the  time  in  question 
(when  taken  from  the  pasture  for  shipment)  were  fat  and  without  dis- 
ease, and  that  immediately  thereafter  other  cattle  had  been  placed  in  the 
pasture,  and  dry  murrain  had  not  been  developed,  the  witness  stated 
such  facts  and  exhibited  such  knowledge  as  authorized  him  to  express 
the  opinion  that  the  cattle  did  not  have  dry  murrain.  Ft,  Worth  d  D, 
C,  Ry,  Co,  V,  Hagler,  53. 
Vol.  XXXVIII.  Civil— 43. 
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Failure  of  Consideration. 

Evidence  that  land  was  vacant.    See  Patent,  1. 

1.  In  an  action  brought  in  part  on  a  promissory  note,  the  burden  of  proving 

a  failure  of  the  consideration  of  the  note  was  on  the  defendant  pleading 
such  failure  under  oath.    Maateraon  v.  Heitman  d  Co,,  477. 

2.  In  an  action  on  a  note  given  for  the  purchase  price  of  land,  the  defend- 

ant's plea  of  failure  of  consideration  was  sufficient  where  it  alleged  that 
the  vendor  represented  that  he  had  good  title  to  the  land,  when,  in  fact, 
he  had  none,  and  that  defendant  bought  believing  such  representations 
to  be  true,  and  that  he  was  without  laiowledge  of  their  falsity.  Morris 
V,  Brown,  266. 

3.  The  defendant  having  already  paid  the  larger  part  of  the  purchase  money, 

and  erected  permanent  and  valuable  improvements  on  the  land,  and 
there  being  no  effort  on  the  part  of  plaintiff,  an  assignee  of  the  note, 
to  rescind  the  entire  sale,  it  was  not  necessary  for  defendant  to  offer  to 
reconvey  the  land.  Distinguishing  Ogbum  v.  Whitlow,  80  Texas,  239, 
and  other  cases.    Id, 

4.  In  showing  that  the  title  to  the  land  had  failed,  thus  establishing  a  de- 

fense to  the  note,  it  was  not  necessary  for  defendant  to  show  an  actual 
eviction,  it  being  sufficient  to  show  an  outstanding  title,  with  danger  of 
eviction.    Id, 

5.  Where  failure  of  title  was  pleaded  in  defense  to  a  suit  on  notes  given  on 

sale  of  a  preemption  survey  of  land,  which  the  plea  alleged  was  prop- 
erty of  the  State  school  fund,  and  had  since  been  sold  by  the  State  as 
such,  the  burden  was  on  defendants  to  prove  the  preemption  claim  in— 
valid,  and  this  was  not  met  by  showing  that  several  lawyers  had  so  ad- 
vised them,  or  that  the  State  had  treated  and  sold  it  as  school  land. 
Kxaer  v.  Lunaford,  463. 

6.  An  agreement  that  the  State  had  recognized  and  sold  certain  land  as  be- 

longing to  the  State  school  fund  is  not  to  be  taken  as  an  admission  that 
it  was  such,  or  that  a  previous  survey  of  same  on  a  preemption  claim 
was  invalid.     Id, 

7.  One  buying  land,  with  knowledge  of  the  state  of  the  title,  can  not  resist  the 

payment  of  purchase  money  notes  on  account  of  failure  of  the  title, 
whether  his  deed  is  quitclaim  or  warranty,  except  in  cases  falling  with- 
in the  rule  announced  as  to  attempted  sales  of  land  belonging  to  the 
State  by  private  parties.  (Lamb  v.  James,  87  Texas,  486;  Rayner  Cattle 
Co.  v.  Bedford,  91  Texas,  642.)     Id, 

8.  In  the  opinion  of  Justice  Key,  where  two  separate  tracts  are  sold  in  gross, 

and  not  by  the  acre,  failure  of  title  to  one  of  them  is  an  equitable  de- 
fense, requiring  the  party  making  it  to  restore  possession,  as  well  aa 
tender  his  deed  for  cancellation.    Id, 

False  Representation. 

As  ground  for  setting  aside  sale.    See  Reaciaaion,  1» 

Family. 

Divorced  wife  as  head  of.    See  Homeatead,  11, 

Fees. 

1.  Under  the  Act  of  the  Twenty-eighth  Legislature  a  county,  forming  part  of 
a  judicial  district  composed  of  several  counties,  is  not  liable  for  tne  pay 
of  a  court  stenographer  beyond  the  amount  of  the  fund  made  up  of  the 
court  stenographer  fees  ($3  in  each  case),  which  are  taxed  and  collected 
as  costs  in  cases  in  the  District  Court  of  such  county.  Robertson  f>. 
Ellia  County,  147. 

Fellow  Servant. 

Incompetency  of.    See  Maater  and  Servant,  2. 

Field  Notes. 

Not  connected  with  original  sur\'ey.    See  Boundariea,  1,  2, 
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Pire. 

Escaping  from  locomotive.    See  Contributory  Negligencey  S,  4« 
Contract  against  liability  from.     See  Railways,  3,  i. 
Duty  to  prevent  escape  of.    See  Railways,  6,  7. 

Foreign  Corporation. 

1.  It  is  only  where  a  foreign  corporation  desires  to  do  business  in  this  State 

that  it  is  required  to  obtain  a  permit  here;  and  hence  where  a  defend- 
ant, sued  for  the  price  of  grain  he  had  bought  from  a  tenant  on  land 
owned  by  a  foreign  corporation,  set  up  that  he  had  paid  the  price  there- 
for to  one  who  had  obtained  from  the  corporation  an  assignment  of  its 
prior  right  to  such  grain  as  rent  in  kind,  it  was  not  necessary  for  him 
to  allege  that  such  corporation  had  obtained  a  permit  to  do  business  in 
Texas,  there  being  no  allegation  that  it  was  doing  business  here.  Wil- 
son V,  Peace,  234. 

2.  It  seems  that,  even  if  the  foreign  corporation  was  doing  business  in  Texas 

without  a  permit,  it  could  make  such  an  assignment  of  a  claim  for  rents 
so  as  to  authorize  suit  or  defense  thereon  by  its  assignee.    Id. 

3.  Though  a  trust  company  incorporated  in  another  State  may  sue  to  fore- 

close a  mortgage  on  property  in  Texas  purchased  by  it  in  such  other 
State,  or  to  recover  land  bought  by  it,  without  obtaining  a  permit  to 
do  business  in  this  State,  a  trust  company  can  not  assume  in  this  State 
the  position  of  an  active  trustee  for  the  holders  of  securities,  empowered 
to  ao  certain  things  for  their  benefit  and  to  receive  a  compensation 
therefor,  without  obtaining  a  permit  to  do  business.  Commercial  Tel. 
Go,  V.  Territorial  B.  d  T.  Co.,  192. 

4.  A  trust  company  incorporated  in  another  State,  and  authorized  by  the 

terms  of  the  deed  of  trust  to  maintain  suit  for  its  foreclosure,  may 
bring  such  action  for  the  benefit  of  the  bondholders  whom  it  represents 
without  obtaining  permit  to  do  business  in  the  State,  though  the  terms 
of  the  trust  deed  imposed  upon  it  duties,  not  sought  to  be  exercised  in 
such  suit,  which  it  could  not  discharge  without  obtaining  permission  to 
do  business  within  the  State.     Id. 

Foreclosure. 

Trustee  not  authorized  to  do  business.    See  Foreign  Corporation,  S,  i. 

Of  carrier's  lien.    See  Jurisdiction,  2,  3. 

Taxes  paid  by  defendant.     See  Offset,  1. 

Of  lien  on  homestead.    See  Parties,  2. 

Of  vendor's  expressed  lien.    See  Rescission,  4,  5. 

Receiver  during  pendency.    See  Venue,  5. 

Finding  existence  of  lien.    See  Verdict,  2. 

Foreign  law. 

Not  printed  by  authority.    See  Evidence,  10. 
Proof  of.    See  Harmless  Error,  1. 

Forfeiture. 

Of  policy  for  nonpayment,    ^ee  Life  Insurance,  1-5, 

Fraud. 

Upon  the  jurisdiction.    See  Assignment  of  Claim,  3. 

Conveyance  of  homestead.     See  Fraudulent  Conveyance,  1, 

In  obtaining  judgment  against  minor.    See  Judgment,  2,  3. 

Diligence  in  discovering.    See  Limitation,  1. 

Joinder  of  defendant  not  liable.    See  Plea  of  Privilege,  1,  2. 

On  jurisdiction  of  court.    See  Plea  of  Privilege,  3. 

In  lease  of  public  lard.    See  School  Land,  11. 

1.  An  action  for  rescission  and  cancellation  of  notes  on  the  ground  of  mis- 

take on  the  part  of  plaintiff,  induced  by  the  representations  of  defend- 
ant, is  based  on  fraud,  not  on  mutual  mistake,  and  a  charge  permitting 
recovery,  on  the  ground  that  the  contract  was  made  by  mistake  on  the 
part  of  plaintiff,  was  unwarranted.    Fink  v.  Hollis,  24. 

2.  Where  an  agent  of  the  insurer,  on  a  contention  that  the  policy,  by  reason 
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Fraud — Con  Hnued, 

of  a  breach  of  the  warranties  therein,  was  void,  which  contention  was 
not  made  in  good  faith,  or  in  the  belief  that  it  was  well  founded,  or 
presented  a  doubtful  question,  effected  a  settlement  with  the  beneficlarj 
m  a  life  policy  for  an  amount  less  than  was  due  under  its  terms,  there 
was  no  consideration  for  the  relinquishment  of  the  unpaid  balance,  and 
the  beneficiary  was  not  bound  by  the  settlement.  Northtoeatem  Nat.  L. 
Ins,  Co.  V,  BUmngame,  402. 

3.  M.  telegraphed  to  a  bank  asking  if  it  would  pay  checks  of  C.  drawn  on  it 

in  payment  for  cattle,  and  the  bank  answered,  "Yes."  C.  then  drew  a 
check  in  M.'s  favor  for  a  sum  which  was  in  part  for  payment  on  cattle 
and  in  part  for  other  purposes,  and  the  bank  paid  the  check  in  ignorance 
of  the  lact  that  a  part  of  the  amount  was  not  in  payment  for  cattle. 
G.  had  no  funds  on  deposit  with  the  bank.  Held,  that  the  bank  was  en- 
titled to  recover  of  M.  such  amount  paid  him  on  the  check  as  was  not 
in  payment  for  cattle,  the  transaction  being  to  that  extent  fraudulent. 
First  8t.  Bank  of  Lamed  v.  McOaughey,  495. 

4.  The  fact  that  C.  would  also  be  liable  to  the  bank  with  M.  held  not  to 

alter  the  case;  and  if,  by  reason  of  facts  not  disclosed  by  the  petition, 
C.  was  primarily  or  alone  liable,  or  for  any  other  reason  the  bank  was 
not  entitled  to  recover,  this  was  matter  of  defense  such  as  would  have 
to  be  presented  in  some  form  other  than  by  general  demurrer.    Id. 

Fraudulent  Conyeyance. 

Suit  to  set  aside.    See  Bankruptcy,  1,  2. 
1.  A  conveyance  of  land  constituting  a  part  of  the  homestead,  though  made 
for  the  purpose  of  avoiding  payment  of  a  debt,  does  not  fall  within  the 
statute  declaring  void  conveyances  made  to  hinder,  delay  and  defraud 
creditors.     (Rev.  Stats.,  art.  2544.)     Jolly  v.  Diehl,  549. 

Fundamental  Error. 

1.  It  is  fundamental  error  apparent  on  the  face  of  the  record  to  dismiss  a 
suit  on  general  demurrer  where  the  petition  states  a  good  cause  of  ac- 
tion.   First  8t.  Bank  of  Lamed  v.  McGaughey,  495. 

General  Denial. 

I.  Where,  in  an  action  for  an  injunction  to  restrain  defendants  from  main- 
taining connections  between  their  telephone  line  and  another  line  al- 
leged to  be  owned  by  plaintiffs,  there  was  a  general  denial  pleaded,  it 
was  error  for  the  court  to  render  judgment  for  plaintiffs  upon  sustain- 
ing their  demurrer  to  defendants'  answer,  and  without  proof,  since  the 
general  denial  made  it  necessary  for  plaintiffs  to  prove  their  case.  Mur- 
phy V.  Smith,  Walker  d  Co.,  60. 
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Of  intoxicating  liquor  to  minor.    See  Liquor  Dealer,  l-t. 

1.  Where  a  father  sold  land,  and  had  certain  verdor's  lien  notes  taken  in 

payment  therefor,  made  payable  to  C,  as  trustee,  intending  to  make 
the  notes  a  gift  to  a  minor  son,  but  never  delivered  the  notes  to  the 
trustee,  and  the  latter  never  accepted  the  trust,  and  the  father  after- 
wards sold  the  notes,  having  C.  to  endorse  them  as  trustee,  without 
recourse,  in  order  to  effect  their  transfer,  the  intended  beneficiary  was 
not  entitled,  on  attaining  his  majority,  to  recover  on  the  notes.  Mc- 
Neill V,  Cage,  45. 

2.  In  an  action  against  the  administrator  of  an  estate  for  the  conversion  of 

certain  money  which  his  deceased  intestate  had  deposited  in  a  savings 
bank,  allegations  in  plaintiff's  petition  that  the  money  was  not  the 
property  of  the  estate,  but  was  the  separate  property  of  plaintiff,  given, 
conveyed  and  delivered  to  her  by  the  deceased,  who  was  her  father, 
prior  to  his  death,  were  sufficient  as  to  the  ownership  of  the  money,  it 
not  being  necessary  for  plaintiff  to  plead  the  evidence  relied  on  to  es- 
tablish the  gift.    Hill,  Adm'r,  v.  Escort,  487. 

3.  A  gift  of  money  deposited  in  a  savings  bank  may  be  proved  by  parol  as 

well  as  by  written  evidence.    Id. 
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Gift — Continued, 

4.  Where  a  depositor  in  a  savinp  bank,  with  intent  to  make  a  gift  of  the 
deposit  to  his  daughter,  delivered  to  her  his  bank  pass-book,  and  also  a 
check  for  the  entire  amount  deposited,  this  was  a  valid  and  effectual 
gift  of  the  money,  although  the  book  and  check  were  not  presented  to 
the  bank  until  after  the  donor's  death.  The  right  and  title  to  the 
money  (lassed  to  the  donee,  whether  the  gift  be  r^arded  as  inter  vivos 
or  mortis  causa.    Id, 

Good  Faith. 

In  giving  liquor  to  minor.    See  Liquor  Dealer,  S. 

Grant. 

1.  The  Act  of  September  3,  1901,  providing  for  the  confirmation  of  Spanish 

and  Mexican  titles,  is  not  limited  in  its  operations  to  legal  titles  by 
completed  grants,  but  authorized  the  adjudication  of  and  confirmation  of 
equitable  inchoate  titles  issued  by  the  government  of  the  State  of  Ta- 
maulipas,  in  which,  the  proceedings  for  acquiring  the  title  being  regu- 
lar in  other  respects,  the  grant  by  the  Governor  of  Tamaulipas  was  not 
issued  till  March  25,  1836  (independence  having  been  declared  on  March 
2 ) ,  and  the  final  act  of  placing  the  grantee  in  juridical  possession  com- 
pleted on  April  17,  1836.    State  v.  Russell  13. 

2.  At  the  date  of  its  declaration  of  independence  (March  2,  1836),  Texas  did 

not  assert  jurisdiction  over  lands  between  the  Nueces  and  Rio  Grande 
embraced  within  the  limits  of  the  State  of  Tamaulipas;  and  the  regu- 
larity, as  complete  legal  title,  of  grants  of  such  land,  made  by  the  State 
of  Tamaulipas  after  that  date,  and  before  Texas  claimed  jurisdiction 
over  such  territory,  was  not  affected  by  the  independence  of  Texas.    Id. 

3.  A  grant  by  the  State  of  Tamaulipas  of  title  to  land  then  within  its  limits, 

now  in  Hidalgo  County,  Texas,  completed  by  placing  the  grantee  in 
juridical  possession  on  April  17,  1836,  whether  regarded  as  an  inchoate 
and  equitable  title  or  a  complete  legal  one,  was  included  within  the 
'legitimate  titles"  protected  by  such  treaty  and  the  subsequent  protocol 
explaining  the  suppression  of  its  tenth  article,  and  was  within  tne  pro- 
tection of  the  terms  of  the  treaty  of  Guadalupe  Hidalgo,  and  of  the 
Act  of  September  3,  1901,  for  adjudicating  such  titles.    Id. 

4.  The  protocol,  supplementary  to  the  treaty  of  Guadalupe  Hidalgo,  if  refer- 

ring only  to  complete  legal  titles  by  the  terms  "legitimate  titles  .  .  . 
in  Texas  up  to  the  2d  day  of  March,  1836,"  did  not  exclude  from  protec- 
tion titles  subsequently^  made  complete  in  the  State  of  Tamaulipas,  since 
that  was  not  a  title  "m  Texas"  at  the  date  named.    Id. 

Guardianship. 

1.  A  proceeding  in  a  Probate  Court  appointing  a  guardian  for  the  estate  of  a 

minor,  and  a  sale  of  the  minor's  land  by  the  guardian  under  the  order 
of  the  court,  are  void  where  there  was  another  prior  guardianship 
pending  in  which  the  guardian  was  still  acting  and  not  discharged. 
St.  Paul  Sanitarium  v.  Crim,  1. 

2.  Where  a  third  person  was  appointed,  by  a  Texas  court,  guardian  of  the 

estate  of  a  resident  minor  under  fourteen  years  of  age,  and  the  minor's 
father  waived  his  right  to  the  guardianship  "in  regard  to  whatever 
property  should  be  coming  to  him  (the  minor)  in  Kentucky  from  the 
estate  of  his  grandfather,"  but  the  order  appointing  the  guardian  did 
not  limit  his  authority  to  the  Kentucky  property,  such  guardianship,  it 
seems,  extended  as  well  to  the  property  of  the  minor  situated  in 
Texas..  Id. 

Handwriting. 

1.  If  a  genuine  signature  or  handwriting  of  the  deceased  grantor  is  estab- 
lished, any  witness  who  properly  qualifies  as  an  expert  or  shows  him- 
self acquainted  with  the  grantor's  handwriting  may  testify  as  to  whether 
or  not  the  deed,  as  entered  in  the  record,  was  in  the  same  handwriting. 
Whitaker  v.  Thayer,  637. 
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Harmlett  Error. 

Amendment  after  introduction  of  evidence.     See  Administration,  12, 
Failure  to  show  testimony  objected  to.    See  Bill  of  Exceptions,  2, 
Corrected  by  charge  of  court.    See  Carriers  of  Freight,  3, 
Charge  excluding  evidence  from  consideration.    See  Carriers  of  Live  Stock, 

12,  13, 
In  permitting  leading  question.    See  Leading  Question,  2. 
Evidence  from  other  sources.    See  Practice,  3. 
Withdrawal  of  special  plea.    See  Trespass  to  Try  Title,  1, 

1.  Error  in  admitting  in  evidence  the  laws  of  another  State,  and  in  charging 

thereon,  was  harmless  where  the  specific  findings  of  the  jury  showed 
that  they  were  not  influenced  thereby.  Northwestern  Nat,  L.  Ins,  Co. 
V,  Blasingame,  402. 

2.  In  a  suit  for  injury  to  a  shipment  of  goods  at  Kansas  City  by  the  floods 

of  May,  1903,  the  answer  of  a  witness  explaining  why  it  would  have 
been  impossible  to  unload  and  store  the  property,  instead  of  permitting 
it  to  remain  in  the  flooded  cars,  if  such  cars  had  been  in  the  Santa  Fe 
yards,  they  being  at  the  time  in  the  yards  of  the  Missouri,  K.  &  T.,  was 
immaterial,  and  its  exclusion  on  the  objection  that  it  was  a  mere  con- 
clusion of  the  witness,  if  error,  was  harmless.  Missouri,  K,  d  T,  Ry, 
Co,  V,  Jarrell,  426. 

3.  Error  in  excluding  evidence  as  a  mere  opinion  of  witness,  part  of  the  ex- 

'  eluded  answer  being  a  statement  of  fact,  was  harmless  where  so  much 
of  the  statement  as  embraced  facts  merely  was  elsewhere  given  by  the 
witness  in  answer  to  another  question.    Id. 

4.  Charge  held  not  to  constitute  reversible  error,  though  giving  inaccurate 

definitions  of  negligence  and  ordinary  care.  Houston  d  T,  C,  Ry,  Co,  t?. 
Cray,  249. 

5.  A  question  propounded  a  witness,  though  leading^  held  not  to  have  preju- 

diced complainant,  where  it  brought  out  only  testimony  which  had  pre- 
viously been  given.    Ban  Antonio  Foundry  Co,  v.  Drish,  215. 

6.  Where,  in  an  action  for  the  value  of  coal  sold  under  contract,  the  evidence 

conclusively  showed  that  the  minds  of  the  parties  met,  and  agreed  upon 
the  terms  of  sale,  a  charge  authorizing  recoverjr  of  the  market  value  if 
the  jury  found  that  the  minds  of  the  parties  did  not  meet  on  the  price, 
was  harmless  error  as  to  the  defendants.  Texas,  8.  V.  d  N,  W,  Ry,  Co, 
V,  Reid,  485. 

7.  So,  the  undisDuted  evidence  showing  that  the  sale  was  of  a  particular 

class  of  coal,  and  the  plaintiff  furnished  the  class  agreed  upon,  a  charge 
submitting  the  issue  whether  or  not  the  coal  was  of  an  inferior  quality, 
with  instructions  as  to  the  measure  of  recovery  in  such  case,  was  harm- 
less error  as  to  the  defendants.  Id. 
S^  Though  possibly  the  evidence  was  not  suflicient  to  raise  the  issue  of  as- 
sumption of  known  risks,  or  of  risks  ordinarily  incident  to  the  employ- 
ment, and  to  justify  a  charge  thereon,  a  verdict  for  defendant,  found 
under  an  instruction  on  assumed  risk,  which  told  the  jury  to  find  for 
defendant  only  in  the  event  the  accident  was  not  the  result  of  any  neg- 
ligence on  the  part  of  defendant,  will  not  be  disturbed,  since  it  could 
have  been  found  only  in  the  event  defendant  was  not  guilty  of  negli- 
gence, in  which  case  a  verdict  in  its  favor  was  inevitable.  Price  v.  8t. 
Louis  8,  W,  Ry,  Co,,  310. 

Homestead. 

Collateral  attack  on  sale.     See  Estates  of  Decedents,  1, 
Not  subject  to  administration.    See  Estates  of  Decedents,  2, 
Conveyance  to  avoid  payment  of  debt.     See  Fraudulent  Conveyance,  1, 
1.  Where  the  action  was  trespass  to  try  title  to  two  tracts  of  land  situated 
in  an  unincorporated  town,  and  on  which  a  deed  of  trust  was  held  by 
defendant,  the  questions  whether  both  constituted  an  urban  homestead, 
or  whether  one  alone  was  a  rural  homestead,  rendering  the  deed  of  trust 
valid  as  to  the  other,  were  issues  for  the  jury,  and  it  was  error  for  the 
court  to  instruct  a  verdict  for  defendant.     Dignovoity  v.  Baumblatt, 
363. 
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2.  If  one  tract  was  rural,  and  the  homestead  was  established  thereon,  or  if 

both  tracts  were  urban,  and  were  being  used  as  a  homestead  at  the  time 
the  deed  of  trust  was  given,  no  temporary  abandonment  could  affect  the 
homestead  ri^ht.    Id. 

3.  If  one  tract  was  rural,  and  the  deed  of  trust  was  executed  after  the  maker 

moved  therefrom  with  intent  to  abandon  it,  and  before  any  homestead 
rights  were  acquired  in  the  urban  lot,  then  both  tracts  would  be  subject 
to  the  lien  created  by  the  deed  of  trust.  Id. 

4.  If,  at  the  time  the  deed  of  trust  was  executed,  one  tract  constituted  the 

rural  homestead,  but  was  afterwards  abandoned  and  the  other  made  the 
urban  homestead,  the  latter  would  be  bound  by  the  deed  of  trust  and 
the  former  exempt.    Id, 

5.  Where  M/s  family  residence  was  upon  lots  in  an  addition  to  a  city,  be- 

yond its  corporate  limits,  and  land  situated  several  miles  distant  was 
used  in  connection  with  the  lots  for  homestead  purposes,  the  fact  that 
the  actual  residence  was  upon  the  lots  did  not  deprive  the  land  of  home- 
stead character;  nor  did  the  fact  that^  at  the  time  of  trial,  residences 
had  been  built  to  the  north,  south  and  west  of  M.*s  residence  lot,  con- 
clusively show  that  his  lots  were  within  a  town  or  village;  and  the 
issue  whether  the  land  was  a  part  of  the  homestead  was,  therefore,  for 
the  jury  to  determine.    Jolly  v,  Diehl,  649. 

6.  A  single  man,  who  is  a  widower,  residing  with  his  minor  children  on  the 

homestead,  can  mortgage  it  to  secure  a  community  debt  incurred  dur- 
ing the  lifetime  of  the  deceased  wife,  and  the  sale  under  the  mortgage 
conveyed  the  title  as  against  himself  and  the  children.  Echols  v,  Jacobs 
Met,  Co,,  66. 

7.  The  fact  that,  along  with  the  community  debt  of  nearly  $800,  for  which 

the  mortgage  on  the  homestead  was  given  by  the  surviving  husband, 
there  was  included  a  separate  debt  of  his  to  the  amount  of  $80,  did  not 
vitiate  the  sale  under  the  r  ortgage.    Id. 

8.  Where  A.,  after  the  death  of  his  wife,  married  again,  and  temporarily  went 

to  live  with  the  second  wife  on  her  homestead  until  he  could  get  her 
consent  to  remove  to  his  own,  having  no  intention  to  abandon  his  own 
homestead,  it  did  not,  by  reason  of  such  temporary  removal,  lose  its 
homestead  character.     Canning  v.  Andrews,  232. 

9.  The  husband  and  wife  did  not  have  two  homesteads,  since  the  husband, 

being  the  head  of  the  family,  had  the  right  to  select  its  domicile,  and 
the  second  wife's  property  did  not  remain  a  homestead  after  the  mar- 
riage.   Id. 

10.  Where  the  husband  lived  upon  land  he  had  bought,  but  the  wife,  taking 

the  minor  children  with  her,  went  to  a  city,  and  resided  there  for  sev- 
eral years,  in  order  to  obtain  work,  and  thus  secure  funds  with  which 
to  pay  the  purchase  money  due  on  the  land,  intending  to  permanently 
occupy  it  as  soon  as  it  was  paid  out,  the  court  properlv  refused  to 
charge,  upon  the  issue  of  homestead,  that  a  man's  place  of  residence  is 
where  his  family  resides.    Holland  v,  ZillioXy  416. 

11.  Where  such  land  was  community  property,  and  the  wife,  while  the  hus- 

band occupied  it,  obtained  a  divorce  from  him,  the  judgment  giving  her 
the  custody  of  the  children,  and  setting  apart  the  land  as  a  homestead 
for  herself  and  them,  she  thereby  became  the  head  of  the  family,  and  the 
land  was  not  subject  to  sale  for  the  debts  of  the  husband,  it  still  being 
her  fixed  intention  to  occupy  it  as  a  home  as  soon  as  she  finished  pay- 
ing for  it.    Id. 

12.  Although  a  deed  of  trust  upon  a  homestead,  given  as  security  for  a  prom- 

issory note,  carries  with  it  no  lien,  yet,  where  the  homestead  was  after- 
wards sold,  and  the  purchaser  agreed  to  assume  payment  of  the  notes, 
reserving  a  corresponding  amount  out  of  the  purchase  money,  and  to 
accept  the  terms  and  covenants  of  the  deed  of  trust  purporting  to  cre- 
ate a  lien,  the  assumption  by  the  purchaser  inured  to  the  benefit  of  the 
holder  of  the  notes,  who  could,  upon  the  notes  becoming  due  and  re- 
maining unpaid,  enforce  his  lien.    Fontaine  v.  Nuse,  358. 

13.  The  fact  that,  prior  to  the  sale,  the  notes  which  the  purchaser  assumed 
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were  not  a  lien  on  the  homestead,  did  not  affect  their  new  status  cre- 
ated by  the  subsequent  sale  of  the  property.    Id, 

Hotel. 

1.  A  traveler  having  checked  his  baggage  with  the  proper  custodian  at  & 
hotel,  in  advance  of  his  becomin^f  a  guest  there,  r^stered  as  such 
guest  on  the  following  day,  and  discovered,  on  presenting  his  check  at 
departure,  that  the  baggage  was  lost.  Held,  that  these  facts  furnished 
evidence  to  support  a  finding  that  the  baggage  was  in  charge  of  the 
hotel  when  he  registered,  and  was  lost  while  he  was  its  guest.  Oriental 
Hotel  Assn.  v,  Faust,  573. 

Husband  and  Wife. 

Joinder  of  wife  in  action  by  husband.    See  Parties,  1, 
Rights  of  survivor.    See  Surviving  Wife,  1,  2, 
Wife's  separate  property.    See  Verdict,  3, 

Illegal  Contract. 

Prize  in  lottery.  See  Public  Policy,  1,  2. 
Agreement  not  to  prosecute.  See  Public  Policy,  3, 
1.  The  fact  that  a  conveyance  of  land  was  made  on  a  consideration  prohibited 
by  public  policy  may  be  urged  as  a  defense  by  a  grantor  to  an  action  by 
the  grantee  to  recover  the  land  upon  such  conveyance,  under  which  pos- 
session had  never  been  surrendered.  (Hoeser  v.  Kraeka,  29  Texas,  450; 
DeLeon  v.  Trevino,  49  Texas^  88,  discussed.)  Medearis  v.  Qranbcrry, 
187. 

Impeaohment. 

Of  witness  by  former  testimony.    See  Evidence,  6. 

Of  witness  by  contradictory  statements.    See  Evidence,  7,  8. 

Implied  Contract. 

1.  Plaintiffs'  right  to  recover  for  an  article  furnished  by  them  in  connection 
with  the  pump,  but  not  included  in  the  contract,  could  not  be  defeated 
by  the  fact  that  defendant  had  not  ordered  the  article,  where  he  re- 
ceived and  appropriated  it,  and  it  was  of  the  value  charged.  Master- 
son  V.  Heitman  d  Co.,  477. 

Impnted  Negligence. 

Of  parent  in  charge  of  child.    See  Injury  to  Child,  S,  i. 

Inchoate  Title. 

Protected  by  treaty.    See  Grant,  3,  i. 

Injnnotlon. 

Demurrers  sustained  to  answer.    See  Oeneral  Denial,  1, 

Injnry  to  Child. 

1.  In  an  action  for  injury  to  a  boy  of  eleven  years,  struck  by  a  train  while 

crossing  a  railroad  track,  it  was  not  error,  as  being  on  the  weight  of 
evidence,  for  the  court  to  charge  that  a  child  of  tender  years  is  not 
held  in  the  same  degree  of  accountability  as  an  adult  person.  Evidence 
held  not  to  show  that  the  boy  had  the  knowledge  and  judgment  of  an 
adult  person  to  appreciate  the  danger  of  being  struck  by  an  approaching 
engine.    Texas  d  Pac,  Ry,  Co,  v.  Ball,  279. 

2.  The  court  properly  charged  that,  if  the  boy  was  struck  at  a  point  where 

the  railroad  track  was  crossed  by  a  pathway,  which  the  public  had  been 
using  for  a  long  period  of  time  without  objection,  he  would  not  be  a 
trespasser  in  walking  across  the  track  there,  and  it  did  not  alter  the 
case  that  his  purpose  in  crossing  the  track  was  to  witness  a  fi^ht.    Id, 

3.  Where  an  open  summer  street  car  was  in  part  guarded  on  the  side  by  a 

wire  curtain,  so  arranged  that  a  child  sitting  on  the  outside  end  of  the 
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seats  could  fall  through  a  space  left  below  the  curtain,  and  between  it 
and  the  edge  of  the  floor,  it  was  properly  found  that  there  was  negli- 
gence in  the  construction  of  the  car,  and  that  such  negligence  was  the 
proximate  cause  of  injury  to  a  child  of  three  years  that  fell  from  the 
•    car.    Northern  Texas  Trac.  Co.  v.  Roye,  601. 

4.  Where  a  child  of  three  years  is  injured  through  the  negligence  of  a  car- 
rier in  not  providing  a  car  safe  for  small  children,  negligence  of  the 
parents,  who  were  in  charge  of  the  child  at  the  time,  in  failing  to  ob- 
serve the  danger  of  the  situation  and  guard  the  child  against  it  will  not 
be  imputed  to  the  child  so  as  to  defeat  a  suit  for  its  benefit.    Id. 

6.  An  owner  of  machinery  attractive  to  children,  rightfully  engaged  in  mov- 
ing it  through  the  streets  of  a  city,  is  not  liable  for  injury  to  a  child 
of  seven  years  who,  in  sport,  suddenly  and  unexpectedly  ran  in  between 
the  moving  sections  thereof,  after  those  in  charge  of  the  machinery  had 
repeatedly  warned  him  to  keep  away  from  it.  C<ise  Threshing  Machine 
Co.  V.  Bums,  412. 

6.  Defendant  owned  and  operated  a  sawmill  and  a  tram  railroad  in  connec- 
tion therewith.  At  the  mill  the  tram  cars  were  customarily  cut  loose 
from  the  engine  and  allowed  to  descend  a  grade  of  their  own  momen- 
tum, and  come  to  a  standstill  at  the  bottom,  after  moving  slowly  back 
and  forth.  Children  were  attracted  by  this  movement  of  the  cars,  and 
had  been  in  the  habit,  though  warned,  of  jumping  on  them  and  riding 
to  the  bottom  of  the  grade.  Plaintiff's  son,  a  child  of  seven  years,  was 
warned  of  the  danger,  and  started  towards  home,  and  was  not  in  sight 
at  the  time  in  question  when  the  cars  were  released  from  the  engine, 
but  before  they  stopped  moving  he  ran  to  them  and  was  injured  in  try- 
ing to  get  on  them.  Held,  that  it  was  for  the  jury  to  determine  whether 
defendant  acted  in  the  matter  as  a  person  of  ordinary  prudence  would 
have  done.    Ott  v.  Johnson,  491. 

Injury  to  Land. 

1.  In  case  of  permanent  injury  to  land  the  owner  may  sue  for  and  recover 

the  damages,  although  he  may,  subsequent  to  the  injury  and  prior  to 
the  suit,  have  sold  the  land  to  another.    Texas  C.  Ry.  Co.  v.  Brown,  610. 

2.  Where  the  injury  to  land  is  of  a  permanent  character,  such  as  results 

from  overflows  caused  by  the  construction  of  a  railroad  track  embank^ 
ment  without  sufficient  culverts,  the  entire  damages  may  be  recovered  at 
once,  and  the  measure  of  damages  is  the  depreciation  in  the  value  of 
the  property,  the  difference  between  its  market  value  immediately  be- 
fore and  arter  the  construction  of  the  embankment.  Evidence  of  such 
market  value  held  improperly  excluded  in  this  case.    Id, 

3.  The  injury  being  permanent  in  character,  it  was  error  to  admit  evidence 

of  the  market  value  of  the  land  after  an  overflow  which  occurred  nearly 
two  years  subsequent  to  the  construction  of  the  embankment.    Id, 

Innkeeper. 

Loss  of  baggage  of  guest.    See  Hotel,  1, 

Innocent  Purchaser. 

From  unauthorized  substitute  trustee.     See  Trustee^s  Sale,  1,  2. 

1.  Plaintiff's  claim  that  he  was  an  innocent  purchaser  of  the  note  before  its 

maturity  could  not  avail  as  a  basis  for  excluding  evidence  to  show  fail- 
ure of  its  consideration  and  of  title  to  the  land,  where  defendant's 
pleadings  and  evidence  raised  the  issue  of  plaintiff's  ownership  of  the 
note  and  of  his  being  a  purchaser  thereof  without  notice.  Morris  v. 
Brown,  267. 

2.  Although  the  vendor  was  without  record  title  to  the  land,  yet  the  pur- 

chaser, without  searching  the  records,  had  the  right  to  rely  upon  his 
representations  that  he  had  a  good  title.    Id. 

3.  Although  no  witness  testified  specifically  that  the  note  was  left  by  the 

payee  with  plaintiff  for  safe  keeping  only,  yet  a  special  finding  by  the 
jury  to  that  effect  was  warranted  by  evidence  tending  to  show  that 
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plaintiff's  possession  of  the  note  was  not  that  of  a  purchaser  before  ma- 
turity, and  for  value,  and  that  he,  in  fact,  was  not  the  real  beneficial 
owner  of  the  note.    Id, 

Insnranoe. 

Death  of  beneficiary.    See  Benefit  Society,  1. 
Compromise  on  contention  not  well  founded.    See  Fraud,  2. 
Delayed  payment  of  premium.    See  Life  Insurance,  1. 
Failure  to  pay  interest.    See  lAfe  Insurance,  2. 
Forfeiture  for  nonpayment.     See  Life  Insurance,  /-5. 
Restoration  of  policy  after  death.     See  Life  Insurance,  S. 
Protecting  receiver  by.    See  Release,  1. 

Intention. 

In  delivery  of  deed.    See  Charge,  7. 

Intereit 

Included  in  amount  in  controversy.  See  Jurisdiction,  6, 
1.  Where  plaintiffs  recovered  for  machinery  sold,  and  defendant  was  allowed 
a  sum  as  damages  for  breach  of  the  contract  of  sale,  interest  should 
have  been  computed  on  the  amount  found  for  plaintiff  up  to  the  time 
the  amount  allowed  defendant  became  due,  then  this  latter  amount 
should  have  been  deducted  and  interest  computed  for  plaintiffs  on  the 
balance,  and  the  judgment  is  reformed  on  appeal  accordingly.  Master- 
son  V,  Heittnan  d  Co.,  477. 

Interstate  Commeroe  Act. 

1.  While  a  suit  to  enforce  a  right  given  by  the  Interstate  Commeroe  Act 
would  have  to  be  brought  in  a  Federal  Court,  that  Act  does  not  impair 
or  abridge  either  the  right  or  the  remedies  theretofore  existing,  one  of 
which  was  the  right  to  have  redressed  in  a  proper  court  the  wrong  of 
an  unjust  exaction  on  the  part  of  a  common  carrier.  Abilene  Cotton 
Oil  Co.  V.  Texas  d  P.  Ry.  Co.,  366. 

Interstate  Shipment. 

Unreasonable  freight  charges.    See  Common  Law,  1. 

Inventory. 

Of  omitted  property  compelled.    See  Administration,  1,  2. 

Invited  Error. 

By  requested  instruction.    See  Charge,  22. 

Irregnlarities. 

Not  vitiating  sale.    See  Administration,  8. 

Johnson  Grass. 

1.  Under  the  Act  of  April  18,  1901  (Laws  27th  Leg.,  p.  283),  a  railwi^  com- 

pany is  liable  to  the  penalty  provided  each  year  that  it  permits  /ohnson 
grass  to  mature  on  its  right  of  way.  Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Hen- 
derson d  Tompkins^  419. 

2.  The  Act  of  April  18,  1901,  making  railways  liable  to  adjoining  landowners 

for  damages  and  a  penalty  for  permitting  Johnson  grass  to  go  to  seed 
upon  the  right  of  way,  is  not  unconstitutional,  as  depriving  the  com- 
pany of  its  property  without  due  process  of  law  nor  as  class  legisla- 
tion.   Id. 

Joint  Tort  Feasors. 

1.  Where  plaintiff  sued  the  railway  company  and  the  Pullman  car  company 
as  joint  tort  feasors,  for  personal  injury  resulting  from  Jiis  ejection 
from  the  train,  a  settlement  made  by  him  with  the  Pullman  company  of 
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all  matters  in  controversy  between  him  and  that  company  operated  to 
release  the  railway  company,  although  the  judgment  giving  effect  to  the 
settlement  ordered  that  the  case  should  stand  for  trial  as  between 
plaintiff  and  the  railway  company.  BUzke  v.  Kansas  City  80,  Ry.  Co,, 
337. 

Judgment.  « 

Recital  of  notice  in.    See  Administration^  \, 
Collateral  attack  on.    See  Administration,  10, 
Presumptions  in  support  of.    See  Administrator's  Deed,  3. 
Relief  from,  in  equity.    See  Bankruptcy,  3. 
Proceeding  to  set  aside.    See  Citation  by  Publication,  i. 
In  probate  matters.    See  Collateral  Attack,  1. 
What  concluded  by.    See  Condemnation,  2,  3. 

As  a  bar  to  claim  for  damages.    See  Discharge  in  Bankruptcy,  1,  2, 
Collateral  attack  on.    See  Estates  of  Decedents,  1. 
Who  may  attack.    See  Estoppel,  1, 
Two  guardianships  pending.    See  Guardianship,  1,  2. 
Binding  purchaser  of  land.     See  Lis  Pendens,  1, 
Recovered  against  minor.    See  Ratification,  1,  2. 
Allowance  to  widow  and  children.    See  Res  Ad  judicata,  i. 

1.  In  a  suit  to  set  aside  a  judgment  duly  rendered  by  a  court  of  competent 

jurisdiction,  it  is  not  sufficient  to  show  that  injustice  has  been  done, 
or  that  plaintiff  had  a  good  defense  which  he  was  prevented  from  mak- 
ing upon  the  trial,  but  he  must  show  a  clear  case  of  diligence  as  well  as 
merit — that  he  had  a  good  defense  which  he  was  prevented  from  making 
by  fraud,  accident,  or  the  acts  of  the  opposite  party,  wholly  unmixed 
with  any  fault  or  negligence  on  his  part.     White  v,  Powell^  38. 

2.  A  minor  against  whom  a  judgment  is  rendered  can,  after  attaining  major- 

ity, have  it  set  aside  by  snowing  fraud  or  collusion  used  in  procuring 
its  rendition,  or  that  he  had  a  good  defense  which  was  not  presented, 
and  it  devolves  on  him  to  show  that  the  judgment  was  fraudulent  or 
inequitable.    Johnson  v,  Johnson,  386. 

3.  In  such  action  to  set  aside  a  judgment  a  charge  that,  if  the  agent  of  the 

plaintiff  in  the  former  suit  make  an  agreement  with  the  guardian  ad 
litem  of  the  minor  defendant  therein  (plaintiff  in  this  suit),  and  by 
reason  thereof  the  guardian  failed  to  present  the  defense  of  the  minor, 
and,  without  contest,  allowed  a  recovery  against  him,  then  the  judgment 
rendered  thereon  "would  not  be  rendered  after  a  fai?  and  just  investi- 
gation," was  misleading  and  erroneous,  since  such  judgment  would  not 
be  vitiated  unless  it  was  further  shown  that  the  miUs,/  had  a  good  de- 
fense which  was  not  presented,  and  the  charge,  as  worded,  conveyed  the 
idea  that  fraud  or  collusion  was  perpetrated,  and  that  no  judgment 
would  be  binding  on  a  minor  unless  all  the  evidence  practicable  was 
heard.  The  evidence  not  heard  must  have  been  such  as  would  have 
changed  the  result.    Id, 

Judicial  Diitriot. 

Act  creating  held  valid.    See  Constitutional  Law,  i. 

Judicial  Power. 

Limits  of.    See  Treaty,  1, 

Judicial  Bale. 

Notice  of  application  for.    See  Administration,  3,  k. 
Showing  necessity  for.     See  Administration,  5,  6. 
Disposition  of  surplus  proceeds.    See  Administration,  7. 
Irregularities  not  vitiating.     See  Administration,  8. 
Presumption  in  support  of  deed.    See  Administrator's  Deed,  1-5. 
Passing  title  without  approval.    See  Administrator's  Sale,  1. 
Passing  title  by  estoppel.    See  Administrator's  Sale,  2^ 
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To  compel  inventory  of  omitted  property.    See   Administration,  i,  2, 

To  change  character  of  administration.    See  Administration,  9,  10. 

Transfer  in  fraud  of.    See  Assignment  of  Claim,  3. 

Over  actions  for  exactions  by  carriers.    See  Interstate  Commerce  Act,  1. 

Fraudulent  joinder  of  defendant.    See  Plea  of  Privilege,  i. 

After  order  discharging  receiver.    See  Receivers,  1. 

1.  The  want  of  jurisdiction  in  the  court  to  appoint  the  second  guardian  was 

a  matter  of  which  the  purchaser  of  the  land  was  bound  to  take  notice. 
8t.  Paul  Sanitarium  v.  Crim,  1, 

2.  In  an  action  to  enforce  a  carrier's  common-law  lien,  to  satisfy  which  the 

statute  gives  the  carrier  the  right  to  sell  the  property,  the  value  of  the 
property,  and  not  the  amount  of  the  freight  charges,  determines  the 
jurisdiction  of  the  court.  (Lawson  v.  Lynch,  9  Texas  Civ.  App.,  582, 
distinguished.)     Texas  d  N.  O.  Ry.  Co.  v.  Rucker,  591. 

3.  In  an  action  by  a  carrier  to  recover  possession  of  property  upon  which 

it  has  a  lien,  of  which  possession  it  has  been  wrongfully  deprived  by  the 
owner  of  the  property,  the  value  of  the  property  determines  the  juris- 
diction of  the  court.    Id. 

4.  Where  the  action  was  one  of  mandamus  to  compel  school  trustees  and  the 

county  superintendent  to  approve  school  warrants  in  the  aggregate 
amount  of  $240,  the  County  Court,  and  not  the  District  Court,  had  juris- 
diction, the  amount  involved  exceeding  $200  and  being  less  than  $500. 
Bighy  v.  Brantley,  44. 

5.  On  appeal  from  Justice  Court,  the  plaintiff  can  not,  by  amendment,  increase 

his  claim  to  an  amount  beyond  the  jurisdiction  of  the  court  from  which 
the  appeal  was  taken.  By  so  doing  he  deprives  the  Appellate  Court  of 
jurisdiction.    Texas  d  P.  Ry.  Co.  v.  Walter  Hunt  d  Co.,  460. 

6.  In  an  action  to  recover  for  damages  to  a  shipment  of  vegetables,  interest 

on  the  amount  of  the  original  damage  is  allowed  as  damages,  and  is 
included  in  the  amount  in  controversy  by  which  jurisdiction  is  deter- 
mined.   Id, 

Jury. 

Submission  of  issues  to.  See  Special  Issues,  1. 
1.  A  right  to  chailenffe  the  array  of  jurors  did  not  arise  on  failure  to  secure 
attendance  of  those  selected  by  the  commissioners  through  default  of 
the  sheriff  in  attemptinjB^  to  notify  them  by  mail,  instead  of  personal 
service,  where  the  selection,  though  late,  did  not  make  personal  service 
impracticable,  and  the  vacancies  were  filled  by  talesmen  summoned  by 
order  of  the  court.    Qalvestonj  H.  d  S.  A.  Ry.  Co.  v.  Perry,  81. 

Juitlce  Court. 

Procedure  to  set  adide  judgment.    See  Citation  hy  Publication,  2. 

Knowledge. 

Of  danger  by  servant.    See  Assumed  Risk,  1-13. 

Of  state  of  title  by  purchaser.    See  Failure  of  Consideration,  7. 

Leading  Qnestlon. 

Held  not  prejudicial.    See  Harmless  Error,  5. 

1.  Questions  to  plaintiff's  wife,  asking  her  whether  or  not  the  conduct  of  the 

conductor  about  the  ticket  (in  throwing  it  back  to  her),  and  the  lan- 
guage he  used,  preyed  on  her  mind,  and  if  she  was  humiliated  thereby, 
held  to  be  leading,  and  the  admission  of  her  answers  thereto,  over  ob- 
jection, to  constitute  error.    Ft.  Worth  d  R.  O.  Ry.  Co,  v.  Jones,  130. 

2.  That  plaintiff's  wife  subsequently,  in  her  testimony,  and  without  further 

objection  then  made,  repeated  the  language  put  in  her  mouth  by  the 
leading  questions  by  saying  that  she  was  humiliated,  and  that  the  mat- 
ter preyed  on  her  mind!^  did  not  render  harmless  the  error  in  permitting 
the  leading  questions  and  answers  thereto,  there  being  no  other  evidence 
in  the  case  to  the  same  effect.    Id. 

3.  The  amount  of  the  verdict  for  mental  anguish  appearing  to  be  large,  and 
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the  error  in  admitting  the  answers  to  the  leading  questions  having  a 
tendency  to  increase  such  allowance,  it  was  immaterial  that  no  assign- 
ment of  error  complained  of  the  verdict  as  being  excessive,  since  the 
court  will  look  to  the  verdict  in  determining  whether  or  not  such  an  er- 
ror was  harmless.    Id, 

Leai€« 

By  agent  of  heirs.    See  Agency,  2,  3, 

Contract  against  liability  for  fire.    See  Railways,  S,  4* 

Of  public  land.    See  Bchool  Land,  9-11, 

Subtenant  not  bound  by  terms.    See  Subtenant,  1,  , 

Covenant  for  possession.    See  Warranty,  2,  3, 

Legal  Titte. 

Reserved  in  vendor.    See  Estoppel,  3,  k. 

Retained  by  vendor.    See  Parties,  4* 

Partition  of  land  by  trustee.    See  Partition,  1, 

Enforcement  of  denied.    See  Rescission,  4,  5. 

Where  express  lien  is  reserved.    See  Vendor  and  Vendee,  1. 

Lioeniee. 

1.  Plaintiff  was  employed  to  work  in  defendant's  bottling  department  under 
the  direction  and  control  of  the  foreman  thereof,  and  was  transferred 
by  such  foreman  to  another  and  different  department  under  control  of 
a  different  foreman,  where  he  received  the  injuries  for  which  damages 
were  sought.  Held,  that  plaintiff  knew,  or  was  charged  with  knowledge, 
that  the  foreman  was  witnout  authority  to  transfer  him,  and  could  not 
recover,  he  being  merely  a  trespasser  or  licensee  in  the  department 
where  he  was  injured.    Freeman  v.  Ban  Antonio  Brew,  Co,,  396. 

Lieiu 

Rights  of  creditors  on  sale.    See  Administration,  7. 

Superior  legal  title.    See  Estoppel,  3,  4, 

Assumption  of  payment  by  purchaser.    See  Homestead,  12,  13, 

Foreclosure  of.    See  Jurisdtotiony  2,  3, 

Taxes  paid  by  defendant.    See  Offset,  1, 

Foreclosure  on  homestead.    See  Parties,  2, 

Securing  a  series  of  notes.    See  Priority  of  Liens,  1-3, 

Life  Insurance. 

1.  Where  a  life  policy  provided  that  a  failure  to  pay  any  renewal  premium 

or  note  given  therefor,  or  any  part  thereof,  when  due,  should  cancel  the 
insurance  and  terminate  the  policy,  and  a  note  given  by  the  insured  for 
a  renewal  premium  stipulated  that  if  it  was  not  paid  at  maturity  the 
policy  should  cease,  and  the  whole  amount  of  the  note  should  be  con- 
sidered as  earned  and  be  collectible  without  restoration  of  the  policy, 
the  receipt  by  the  insurer  of  a  part  payment  on  the  note,  after  default 
in  its  payment  at  maturity,  did  not  operate  as  a  waiver  of  the  for- 
feiture where  the  insured  died  before  completing  the  payment.  Na- 
tional L,  Ins.  Co.  V.  Manning,  498. 

2.  A  failure  to  pay  the  interest  on  the  note,  as  stipulated  therein,  operated 

to  work  a  forfeiture,  even  if  the  principal  is  to  be  regarded,  under  the 
facts  stated,  as  having  all  been  paid  prior  to  the  death  of  the  in- 
sured.   Id, 

3.  A  clause  in  the  policy  providing  that  the  insured  should  have  the  right 

to  restore  the  policy  at  any  time  within  one  month  after  its  forfeiture, 
without  furnishing  evidence  of  good  health,  upon  payment  of  the  pre- 
mium with  six  percent  interest,  did  not  give  tne  effect  of  a  restoration 
to  a  tender  of  the  premium  and  interest  made  for  the  insured  after 
his  death  and  within  a  month  from  the  forfeiture.     Id, 

4.  Where  the  insured  gave  his  note  for  a  premium  due,  and  the  note  pro- 

vided that  if  it  should  be  collected  after  maturity,  and  satisfactory  evi- 
dence of  the  good  health  of  the  insured  is  furnished,  the  policy  may  be 
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restored,  this  superseded  the  clause  in  the  policy  permitting  such  resto- 
ration without  evidence  of  good  health.  Id. 
5.  Where  the  policy  gave  the  insured  the  option  of  paying  premiums  annu- 
ally, semi-annually  or  quarterly,  and  he  elected  to  pay  annually,  and 
executed  his  note  for  an  annual  premium,  but  failed  to  pay  it  in  full  at 
maturity,  the  fact  that  the  amount  paid  by  him  on  the  note  before  for- 
feiture would  have  sufficed,  under  the  quarterly  payment  plan,  to  keep 
the  policy  alive  until  the  date  of  his  death,  did  not  prevent  the  forfeiture 
from  taking  effect.    Id. 

Limitation. 

Action  to  set  aside  judgment.    See  Ratification,  1,  2, 

1.  Plaintiff  sued  to  cancel  a  deed  executed  by  him  twelve  years  before  on  the 

ground  of  fraud  in  its  procurement,  alleging  that  he  was  only  twenty- 
three  years  old  at  the  time  he  signed  it,  was  illiterate,  and  had  always 
been  led  to  believe  by  his  mother  and  elder  brother  that,  under  the 
terms  of  his  father's  will  he  had  no  interest  in  the  land.  The  will  was 
of  record  in  the  county  where  plaintiff  lived,  and  showed  that  the 
mother  was  given  only  a  life  estate,  with  remainder  to  plaintiff.  Held, 
that  fraud  in  the  procurement  of  the  deed  did  not  prevent  limitations 
from  running,  as  plaintiff  had  not  exercised  reasonable  diligence  to  dis- 
cover the  fraud.    Boren  v.  Boren,  139. 

2.  The  original  petition  alleging  negligence  in  permitting  an  obstruction  on 

the  track,  causing  the  death  of  a  section  foreman  whose  handcar  ran 
into  it,  an  amendment  alleging  also  negligence  of  the  section  hands  in 
failing  to  obey  the  foreman's  order  to  stop  the  car  on  discovering  it 
did  not  introduce  a  new  cause  of  action  open  to  the  plea  of  limitation. 
Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Perry,  81. 

3.  Since  possession  adverse  to  the  true  owner  will  sustain  title  by  limitation, 

it  was  error,  in  a  case  where  defendant  asserted  title  by  virtue  of  ten 
years'  possession  and  the  evidence  did  not  show  any  other  claim  or  title 
in  any  other  person,  for  the  court  to  instruct  that  defendant's  posses- 
sion must  have  been  adverse  to  all  others,  such  charge  being  misleading 
and  too  onerous.    Whitaker  v.  Thayer,  537. 

4.  The  possession  of  titled  land  under  the  belief  that  it  is  vacant  public 

domain,  and  with  no  intention  shown  of  acquiring  title  from  the  State, 
is  that  of  a  mere  squatter,  not  adverse  in  character,  and  will  not  give 
title  by  limitation.    Id. 

5.  A  statement  by  one  in  possession  of  land  that  he  intended  to  purchase 

it  from  the  owner  is  fatal  to  a  claim  of  adverse  possession  if  it  was 
made  during  the  limitation  period,  but  if  made  after  such  period  it  is 
merely  evidence  tending  to  show  that  the  possession  was  not  ad- 
verse.   Id. 

6.  Where  the  evidence  was  conflicting  as  to  the  time  when  the  statement  was 

made,  a  failure  of  the  charge  to  explain  its  effect,  if  made  after  the 
limitation  period,  was  not  reversible  error  in  the  absence  of  a  request 
for  a  charge  on  that  theory.    Id. 

7.  The  owner  of  a  junior  grant  and  survey  which,  in  part,  overlaps  an  older 

grant,  can  acquire  title  to  the  part  in  conflict  by  limitation  and  adverse 
possession  for  three  or  five  years  only  where  he  has  actual  possession  of 
the  part  in  conflict,  and  it  is  not  sufficient  that  he  has  possession,  with 
improvements  thereon,  of  the  part  of  the  junior  survey  not  so  in  con- 
flict.   McLemore  v.  Lomaw,  689. 

Liqnor  Dealer. 

1.  In  an  action  on  a  liquor  dealer's  bond  for  giving,  and  permitting  to  be 
given,  intoxicating  liquor  to  a  minor,  which  action  was  tried  on  special 
issues,  and  judgment  rendered  thereon  for  plaintiff,  it  was  immaterial 
that  there  was  no  finding,  and  no  testimony  warranting  such  a  finding, 
that  defendants,  or  any  agent,  servant  or  employe  of  theirs,  knew  or 
consented  to  the  giving  of  the  liquor  to  the  minor.  Holly  d  Co,  v. 
Simmons,  124. 
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2.  Proof  showing  that  minors  entered  a  saloon,  alonff  with  others,  and  that 

jDne  of  such  others  bought  liquor  at  the  bar  and  tnere  treated  the  minors, 
who  there  drank  the  liquor,  will  sustain  a  finding  that  the  liquor 
dealer  permitted  liquor  to  be  given  to  the  minors,  and  this  whether  or 
not  he  or  his  employes  knew  the  boys  were  minors.    Id. 

3.  A  bona-fide  belief  on  the  part  of  the  liquor  dealer  or  his  employe  that  the 

minor  was  a  person  of  age  would  not  serve  to  exempt  the  dealer  and 
the  sureties  on  his  bond  from  the  penalty  prescribed  for  permitting 
liquor  to  be  given  to  the  minor,  although,  under  the  terms  of  the  stat- 
ute, it  would  have  that  effect  in  the  case  of  a  sale  of  liquor  to  the 
minor.    Id, 

4»  Where  a  third  party  bought  the  li(}uor  at  the  bar,  and  ''treated"  the 
minors,  it  can  not  be  held  that  this  was  a  sale  to  the  minors,  or  that 
such  purchaser  was  acting  in  the  purchase  as  their  agent.    Id. 

5.  Since  the  statute  requires  that  the  bond  of  a  retail  liquor  dealer  shall  be 
executed  with  at  least  two  sufficient  sureties,  such  a  bond  with  only  one 
surety  is  not  a  valid  statutory  bond,  and  a  recoverr  for  the  statutory 
penalties  for  breach  of  its  conditions  can  not  be  had  against  either  the 
principal  or  surety.    Hillman  v.  Mayher,  377. 

6  No  recovery  for  the  penalties  could  be  had  on  such  a  bond,  as  a  common- 
law  obligation,  for  the  reason  that  there  is  no  common-law  action  for 
such  penalties.    Id. 

7.  Where  the  action  is  brought  distinctly  as  one  on  a  statutory  bond,  with 
appropriate  allegations,  to  recover  penalties  purely  statutory,  it  can  not 
be  maintained  on  a  bond  good  only  as  a  common-law  obligation.    Id. 

Lis  Pendens. 

1.  Where  defendant  bought  land  at  a  sale  under  a  pdgment  against  H.,  for 
taxes,  and  with  notice  of  the  pendency  of  a  suit  by  plaintiff  against  H. 
for  the  land,  he  was  a  purchaser  pendente  lite,  and  was  concluded  by  the 
judgment  rendered  in  such  suit.    Hicka  v.  Porter,  334. 

Lost  Deed. 

1.  W^here  a  deed  dated  in  1846  was  lost,  and  the  grantor  and  grantee  and  the 
notary  taking  the  acknowledgment  were  all  dead,  and  the  record  of  the 
deed  could  not  be  used  because  of  a  defect  in  the  acknowledgment,  proof 
that  it  was  recorded  in  the  handwriting  of  the  grantor,  who  was  then 
deputy  clerk,  was  cogent  circumstantial  evidence  that  he  made  the  deed. 
Whitaker  v.  Thayer,  637. 

Lottery. 

Constitutes  illegal  contract.    See  Public  Policy,  2. 

Xandamni. 

To  approve  amount  of  school  warrants.    See  Jurisdiction,  4« 

Xarket  Valne. 

1.  Testimony  by  a  witness  that  there  had  been  a  few  individual  sales  of  such 
horses  at  the  place  of  destination,  but  that  there  was  no  market  for 
such  horses  there,  did  not  render  unauthorized  a  charge  permitting  a 
recovery  upon  the  basis  of  actual  value  of  the  horses.  Tewaa  d  P.  Ry. 
Co.  V.  Ellerd,  697. 

Marriage. 

Breach  of  contract  for.    See  Contract  of  Marriage,  1. 

Master  and  Senrant. 

Risks  from  known  defects.    See  Assumed  Risk,  1. 
Choice  of  more  dangerous  method.    See  Assumed  Risk,  2. 
Defective  roadbed.     See  Assumed  Risk,  S. 
Method  of  carrying  on  business.    See  Assumed  Risk,  4* 
Safe  place  in  which  to  work.    See  Assumed  Risk,  6,  6* 
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Construction  of  steps  of  caboose.    See  Assumed  Risk,  7,  8. 

Known  danger  and  order  of  superior.    See  Assumed  Risk,  9-13, 

Railway  company  and  Pullman  conductor.    See  Carrier  of  Passengers,  6,7. 

Duty  to  examine  bulletin  board.    See  Charge,  8-10. 

Servant's  knowledge  of  defects.     See  Contributory  'Negligence,  5. 

Failure  to  examine  train  orders.    See  Contributory  Negligence,  8,  9, 

Employe  transferred  to  wrong  department.     See  Licensee,  1, 

Obstructions  on  track.    See  Negligence,  2,  7. 

Unsafe  premises.    See  Negligence,  S, 

Car  standing  on  main  track.    See  Negligence,  5,  6. 

Rupture  while  lifting.    See  Negligence,  8. 

Violation  of  rule.    See  Negligence,  9,  10. 

Joint  use  of  tracks.    See  Railways,  2. 

Contract  for  reemployment.    See  Release,  2,  3,  i. 

Duty  to  read  train  orders.    See  Train  Order,  1. 

Injury  by  fellow  servant.    See  Vice-Principal,  1. 

1.  Where  the  master  dug  a  hole  in  a  pathway  habitually  used  by  a  servant 

in  the  discharge  of  his  duty,  it  was  incumbent  upon  the  master  to  ap- 
prise the  servant  of  such  fact.    San  Antonio  Foundry  Co.  v.  Drish,  215. 

2.  Where  a  servant  sued  for  injuries  which  were  claim^  to  have  resulted 

from  the  incompetency  of  a  fellow  servant,  the  cause  of  the  latter's  in- 
competency was  immaterial,  and  it  was  therefore  not  error  for  the  court 
to  refuse  to  charge  that,  when  defendant  placed  the  fellow  servant,  a 
minor,  at  work  about  dangerous  machinery,  it  was  its  duty  to  warn 
him  as  to  the  danger  of  injury  to  the  other  servants  in  case  his  tasks 
were  not  properly  and  carefully  performed.  The  case  is  not  the  same 
^  as  if  the  minor  himself  had  been  injured  for  lack  of  warning.    Krueger 

V,  Brenham  Fur.  Mfg.  Co.,  398. 

3.  Where  plaintiff,  a  machinist's  helper,  while  working  with  the  machinist 

in  adjusting  certain  machinery,  placed  his  fingers  where  they  might 
be  injured,  and  in  doing  so  acted  in  accordance  with  the  custom  of 
doing  the  work,  and  as  an  ordinarily  prudent  person  would  have  acted 
under  like  circumstances,  ana  the  machinist,  by  moving  a  rod,  caused 
it  to  fall,  injuring  plaintifTs  hand,  and  in  so  moving  the  rod  was  guilty 
of  negligence,  which  was  the  proximate  cause  of  the  injury,  plaintiff 
was  entitled  to  recover,  unless  the  pury  found  that  he  was  guilty  of 
contributory  negligence  in  placing  his  fingers  as  he  did.  8t.  Louis  d 
8.  F.  Ry.  Co.  V.  Vestal,  664. 

4.  If  the  machinist  saw  and  knew  of  the  dangerous  position  of  plaintifTs 

fingers,  and  knew  the  danger  which  would  result  to  him  by  moving  the 
rod,  and  yet  moved  it,  thus  causing  the  injury,  and  the  moving  of  the 
rod  was  the  proximate  cause  of  the  injury,  and  such  an  act  as  a  man 
of  ordinary  prudence  would  not  have  done  under  the  circumstances, 
plaintiff  was  entitled  to  recover,  and  the  court's  charge  was  correct  in 
not  extending  the  defense  of  contributory  negligence  to  this  phase  of 
the  case,  involving  a  principle  analogous  to  the  doctrine  of  discovered 
peril.    Id. 

5.  A  servant  does  not  assume  any  risk  of  injury  resulting  through  the  neg~ 

ligence  of  the  master.    8t.  Louis  c€  8.  F.  Ry.  Co.  v.  Vestal,  654. 

6.  The  servant  does  not  assume  the  risk  and  become  guilty  of  contributory 

negligence  by  selecting  a  dangerous  way  to  perform  the  work  w-hen 
there  is  a  safe  way,  unless  he  knows  the  way  selected  to  be  dangerous, 
or  the  danger  is  apparent  or  obvious;  and  the  danger  is  not  obvious  or 
known  where  it  results  from  the  foreman  doing,  in  connection  with  the 
servant's  work,  a  negligent  act  which  a  person  of  ordinary  prudence 
would  not  have  then  done.    Id, 

Measure  of  Damagei. 

For  construction  of  railway  in  street.    See  Condemnation,  2. 
For  overflow  caused  by  permanent  structure.    See  Injury  to  Land,  3,  S, 
Depreciation  in  rental  value  of  property.     See  Nuisance,  /,  2. 
For  permanent  injury.    See  Personal  Injuries,  4- 
1.  In  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff's  wife. 
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a  charge  was  erroneous  which  allowed  compensation  for  loss  of  time 
and  impairment  of  her  capacity  to  labor  in  the  future,  without  evidence 
as  to  the  value  of  the  time  lost,  and  some  evidence  to  show  the  condi- 
tion of  life,  health,  habit  as  to  doing  household  work,  and  the  value  of 
the  services  of  a  wife  in  a  home.  St.  Louis  8.  W,  Ry.  Co.  v.  Johnson, 
322. 

2.  Where  horses  were  injured  while  en  route,  by  reason  of  the  car  contain- 

ing them  catching  fire,  their  market  value  at  the  point  of  destination, 
and  not  at  the  point  where  the  injury  occurred,  was  the  test  in  deter- 
mining the  amount  of  the  damages.  Texas  d  P.  Ry.  Co.  v.  Dishman  d 
Trihhle,  277. 

3.  In  an  action  for  damages  for  personal  injuries  permanently  impairing 

plaint ifTs  earning  capacity,  testimony  as  to  what  he  earned  at  different 
times  and  places,  and  from  different  employers,  was  competent.  San 
Antonio  Foundry  Co.  v.  Drish,  215. 

4.  Where  plaintiff  shipped  cattle  to  Fort  Worth,  with  privilege  to  ship  to 

Kansas  City  upon  through  rate  if  thev  were  not  sold  at  Fort  Worth, 
and  a  small  part  of  them  were  sold  there  and  the  remainder  went  on 
to  Kansas  City,  it  was  error  for  the  court,  in  an  action  of  damages  for 
negligent  delay  at  the  initial  point,  and  rough  handling  en  route  to 
Fort  Worth,  to  charge  that  the  measure  of  damages  was  the  deprecia- 
tion in  the  market  value  of  the  cattle  at  Fort  Worth,  instead  of  Kansas 
City,  since  the  rule  as  given  properly  applied  only  to  the  cattle  that 
were  stopped  and  sold  at  Fort  Worth.  Texas  d  P.  Ry.  Co.  v.  Nelson, 
605. 

5.  There  being  no  proof  of  the  market  value  of  the  cattle  at  Fort  Worth, 

the  charge  was  also  erroneous  in  that  it  was  not  warranted  by  the  evi- 
dence; and  it  was  not  necessary  for  appellant  to  assign  error  to  the 
verdict  as  being  excessive  in  order  to  avail  itself  of  this  objection.    Id. 

6.  The  measure  of  damages  for  injury  to  live  stock,  by  delay  in  furnishing 

cars  for  their  transportation,  was  the  difference  between  market  value 
at  point  of  destination,  in  the  condition  they  were,  from  that  in  which 
they  would,  but  for  such  delay,  have  been  delivered,  though  they  were 
shipped  there  to  be  fed,  not  to  be  marketed.  Missouri,  K.  d  T.  Ry. 
Co.  V.  Kyser  d  Sutherland,  365. 

7.  Where  plaintiff  shipped  horses  to  Texarkana  which  he  had  contracted  to 

sell  with  delivery  at  Mineola,  of  which  the  carrier  had  notice,  and  be- 
cause of  its  negligence  he  lost  such  sale  and  made  another  sale  of  the 
horses  at  Fort  Worth,  to  be  delivered  at  Texarkana,  but  the  carrier's 
further  negligence  having  prevented  the  consummation  of  that  .sale 
also,  he  was  forced  to  sell  at  Texarkana  at  the  market  price,  which  was 
less  than  the  contract  price,  it  was  error  for  the  court's  charge,  where 
the  evidence  showed  that  the  damages  from  loss  of  the  sale  at  Min- 
eola could  not  amount  to  the  sum  sued  for,  to  instruct  the  jury,  if 
they  found  the  carrier  was  negligent,  to  find  for  plaintiff  not  to  ex- 
ceed the  sum  sued  for.     Texas  d  P.  Ry.  Co.  v.  Stewart,  595. 

8.  If  the  loss  of  the  sale  at  Mineola  wr.s  the  only  loss,  the  measure  of  dam- 

ages was  the  difference  in  the  contract  price  of  the  horses  at  Mineola 
and  the  price  bargained  for  at  Fort  Worth,  but  if  both  sales  were  missed 
through  defendant's  negligence,  then  the  measure  of  damages  would  be 
the  difference  between  the  contract  price  at  Mineola  and  the  market 
value  of  the  horses  in  the  condition  and  at  the  time  they  arrived  at 
Texarkana.    Id. 

9.  On  the  issue  whether  goods  shipped  from  Texas  to  Boston  were  of  quality 

they  were  guaranteed  to  show  at  the  place  of  delivery,  a  charge  was  im~ 
proper  which  permitted  a  determination  of  such  quality  at  the  place 
of  shipment,  instead  of  destination,  to  control.  Union  Carpet  L.  Co, 
V.  Miller  d  Co.,  575. 

Meobanict'  Lien. 

Assignment  of  notes  secured  by.    See  Priority  of  Liens,  i-^. 
Vol.  XXXVIII.  Civil— 44. 
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Xental  Snfferinsr. 

1.  Evidence  that,  when  the  conductor  called  on  plaintifTs  wife  for  her  ticket, 

and  she  presented  it  to  him,  he  rudely  threw  it  in  her  lap,  declaring  it 
no  good,  and,  in  the  presence  of  other  passengers,  denied  the  truth  of 
her  statement  that  she  had  presented  it  to  the  ticket  agent  at  the  ter- 
minal point  for  stamping,  and  that  the  conductor's  lanmiage  and  con- 
duct very  much  humiliated  her,  was  sufficient  to  warrant  the  court  in 
submitting  the  issue  of  humiliation  and  mental  sufiTering  on  the  part 
of  the  wife,  and  of  plaintiff's  right  to  recover  therefor.  Fwt  Worth 
d  R.  O.  Ry,  Co.  t>.  Jones,  130. 

2.  Anger  is  not  ordinarily  classed  as  mental  suffering,  and,  unless  arising 

from  adequate  cause,  or  of  degree  amounting  to  mental  suffering,  wiU 
not  warrant  a  recovery  of  damages  therefor.  (Speer,  Associate  Justice, 
dissenting.)     Id. 

Xezlean  Orant. 

Confirmation  of  equitable  title.     See  Chrani,  1. 
Jurisdiction  over  State  of  Tamaulipfts.     See  Orant,  2. 
Protected  by  terms  of  treaty.     See  Orant,  3,  4, 
Completed  by  placing  in  possession.     See  Orant,  S,  4- 

Xinor. 

Setting  aside  judgment  against.     See  Judgment,  2,  3. 

Giving  liquor  to.    See  Liquor  Dealer,  1-4. 

Working  with  dangerous  machinery.     See  Master  and  Servant,  <• 

Judgment  recovered  against.     See  Ratification,*  1,  2. 

Purchase^ of  public  land.    See  School  Land,  7. 

Xisjoinder. 

Waiver  by  failure  to  object.    See  Parties,  1. 

Xistake. 

Defendant  used  for  plaintiff.    See  Assignment  of  Error,  2. 

Cancellation  on  the  ground  of.     See  Fraud,  1. 

In  description  of  land  in  contract.     See  Pleading,  3, 

Xobs. 

Delay  in  transportation  caused  by.     See  Carriers  of  Live  Stoek,  7-10; 
Evidence,  4. 

Xortgage. 

Reservation  of  title  in  seller.    See  Chattel  Mortgage,  1. 
Foreclosure  by  trustee.    See  Foreign  Corporation,  3,  4. 
Of  homestead  by  widower.    See  Homestead,  6,  7. 
Assumption  of  payment  by  purchaser.     See  Homestead,  12,  13. 
Securing  a  series  of  notes.     See  Priority  of  lAens,  1-3. 

Xotion  for  Hew  TriaL 

Not  necessary  to  raise  question  of  error  in  charge.    See  Charge,  4* 
Held  sufficient  to  raise  question.     See  Charge,  5. 
Postponement  to  obtain  deposition.    See  Practice,  4* 
Requesting  court  to  overrule.     See  Waiver,  1. 

Xotive. 

Testimony  bearing  on.    See  Evidence,  17. 

Xnniclpal  Corporation. 

1.  Upon  application  by  the  requisite  number  of  voters,  the  county  judge 
ordered  an  election,  and  notice  thereof  was  duly  posted  to  determine 
whether  a  certain  territory,  described  by  metes  and  bounds,  should  be 
incorporated,  but  on  the  following  day,  on  protest  of  the  owners  of 
part  of  the  land,  and  without  any  order  from  the  county  judge,  some 
of  the  promoters   of  the  town  decided  to  reduce  the  area  one-half. 
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and  a  description  of  the  reduced  area  was  written  out  and  posted  over 
the  description  in  the  original  notice,  and  only  the  resident  voters  of 
the  restricted  area  were  allowed  to  vote.  Held,  that  such  election  and 
incorporation  were  null  and  void.  State  v.  Merchant,  226. 
2.  A  large  area  of  open  land  covered  by  palmetto  swamps  and  jungles,  and 
a  few  horse  and  cattle  pens  and  ranges,  a  small  part  only  of  which  was 
inhabited,  and  that  chiefly  by  transient  persons,  held  not  to  be  such 
territory  as,  within  the  contemplation  of  the  Act  of  1896,  Laws,  p.  17, 
could  be  incorporated  for  town  purposes.    Id, 

Name. 

Of  owner  of  unrendered  land.    See  Aaaesamentf  1. 

Hegligence. 

Dangerous  method  of  making  coupling.    See  Assumed  Risk,  1,  2, 

Tracks  softened  by  rain.    See  Aasum^  Risk,  3, 

Premises  dangerous  for  servant's  work.    See  Assumed  Risk,  4S. 

Caboose  of  peculiar  construction.    See  Assumed  Risk,  7,  8. 

Danger  incurred  by  direction  of  foreman.    See  Assumed  Risk,  9-lS, 

Where  freight  is  injured  by  fire.    See  Burden  of  Proof ,  1. 

Evidence  to  show  delay  negligent.    See  Carriers  of  Freight,  3. 

Presumption  of  injury  in  hands  of  last  carrier.     See  Carriers  of  Freight,  1. 

Of  delay  in  transportation  to  market.    See  Carriers  of  Freight,  3. 

Delay  in  transportation.    See  Carriers  of  Live  Stock,  2. 

Where  delay  is  caused  by  mob.    See  Carriers  of  Live  Stock,  9. 

Evidence  as  to  reasonable  time.    See  Carriers  of  Live  Stock,  11. 

Stopping  caboose  upon  bridge.    See  Carriers  of  Passengers,  1, 

Injury  in  boarding  train.     See  Carriers  of  Passengers,  3,  Jf. 

Duty  owing  to  licensee.    See  Carriers  of  Passengers,  5, 

Failure  to  stop  train  at  station.    See  Carriers  of  Passengers,  8. 

By  street  railway  company.    See  Carriers  of  Passengers,  12,  13, 

Act  done  under  fright.    See  Carriers  of  Passengers,  13, 

In  case  of  discovered  peril.    See  Charge,  11, 

Instructions  held  proper.    See  Charge,  12. 

Stepping  in  hole  in  path.    See  Charge,  13,  H, 

Lying  drunk  on  track.     See  Charge,  15, 

Action  caused  by  fright.    See  Contributory  Negligence,  1, 

Injury  at  railroad  crossing.    See  Contributory  Negligence,  2, 

Use  of  property  by  owner.    See  Contributory  Negligence,  3,  -}. 

Using  aefective  machinery.     See  Contributory  Negligence,  5. 

Falling  from  motion  of  car.    See  Contributory  Negligence,  6. 

Getting  off  car  in  motion.    See  Contributory  Negligence,  7. 

Collision  of  handcar  with  obstruction  on  trtick.    See  Discovered  Peril,  1. 

Person  lying  on  track.    See  Discovered  Peril,  2-3, 

Furnishing  insufficient  force.    See  Evidence,  20, 

Of  carrier  as  affected  by  strike.    See  Evidence,  4, 

Charge  not  ground  for  reversal.    See  Harmless  Error,  4, 

No  recovery  in  absence  of.    See  Harmless  Error,  8, 

Knowledge  and  judgment  of  minor.    See  Injury  to  Child,  1. 

Use  of  pathway  across  railroad  track.    See  Injury  to  Child,  2. 

Falling  from  street  car.    See  Injury  to  Child,  3. 

Of  parent  not  imputed  to  child.    See  Injury  to  Child,  4. 

Dangerous  and  attractive  machinery.    See  Injury  to  Child,  6,  6, 

In  permitting  recovery  of  judgment.    See  Judgment,  1, 

Amending  allegations  of.    See  Limitation,  2, 

In  handling  machinery.    See  Master  and  Servant,  3,  i. 

Running  at  unlawful  speed.    See  Ordinance,  1. 

Not  alleged  in  petition.    See  Pleading,  7,  8. 

Particularity  01  allegations.     See  Pleading,  9,  10. 

Causal  connection  with  injury.    See  Proximate  Cause,  1- 

Person  in  position  of  danger.    See  Proximate  Cause,  2. 

Where  evidence  is  not  conclusive.    See  Question  of  Fact,  L 
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Signals  at  curve.     See  Question  of  Fact,  2. 

Contract  against  liability  for.     See  Railusaya,  3,  J^ 

Of  servant  of  another  road.     See  Railvcaya,  2, 

Leaving  open  gate.     See  Raihoays,  5, 

Permitting  escape  of  fire.     See  Railways,  6,  7. 

Steps  of  freight  caboose.     See  Railways,  8. 

Failure  to  furnish  cars.     See  Railways,  9, 

Degree  of  care  required.     See  Railways,  6,  7. 

Omission  to  give  signal.     See  Railway  Crossing,  2. 

Failure  to  look  and  listen  for  train.     See  Railteay  Crossing,  3. 

Injury  by  fellow  servant.     See  Vioe-Principal,  1. 

1.  The  t^at  of  negligence  is  what  a  person  of  ordinary  prudence  would  or 

would  not  do  under  the  same  or  similar  circumstances.  Houston  d 
T.  C.  Ry.  Co,  V,  Buchanan,  166.  * 

2.  Where  a  recovery  was  authoriised  by  the  charge  only  on  a  finding  of  neg- 

ligence in  failing  to  stop  a  handcar,  on  discovering  an  obstruction 
on  the  track,  the  question  of  whose  negligence  caused  the  obstructioo 
becomes  immaterial.     Qalveston,  E,  d  8,  A,  Ry.  Co.   v.  Perry,  81. 

3.  It  was  negligence  on  the  part  of  defendant  to  dig  a  hole  in  a  pathway 

in  its  foundry  used  by  its  employes,  without  warning  them  of  its 
existence,  and  plaintiff,  who,  with  another,  was  carrying  a  ladle  of 
molten  metal,  without  knowledge  that  the  hole  had  been  dug,  could 
recover  for  injuries  sustained  in  stepping  into  the  hole  and  overturning 
the  metal  on  himself.     San  Antonio  Foundry  Co.  v.  Drish,  214. 

4.  The  act  of  alighting  from  a  moving  train  is  not  negligence  per  se,  but  it 

is  a  question  for  the  jury  whether  the  conduct  of  plaintiff  constituted 
negligence  proximately  contributing  to  the  injury.  San  Antonio  d  A. 
P.  Ry.  Co.  V.  Jackson,  201. 

5.  It  was  negligence  on  the  part  of  a  railway  to  permit  freight  cars  to  staDd 

on  its  main  line  in  a  gravel  pit  without  sending  out  a  flagman  or  pro- 
viding other  means  of  giving  warning  of  danger  to  approaching  trains, 
and  plaintiff,  an  engineer,  who,  without  contributory  negligence  on  hi« 
part,  ran  his  locomotive  into  the  cars,  could  recover  for  injuries  re- 
ceived thereby.    International  d  O.  N.  Ry.  Co.  v.  Vanlandingham,  206. 

6.  The  stopping  of  a  work  train  on  the  main  line,  without  sending  back  s 

flagman,  the  failure  to  have  train-order  bulletins  where  they  could  be 
seen,  and  in  systematic  order,  the  failure  to  give  plaintiff,  a  new 
engineer  on  that  division,  orders  conveying  knowledge  of  what  tiie 
bulletins  contained,  and  the  failure  to  warn  him  of  a  particular  ob- 
struction on  the  tracks,  were  all  acts  in  violation  of  rules  of  the  rail' 
way,  and  negligence.    Id. 

7.  Evidence  considered  and  held  to  support  a  finding  that  the  death  of  a 

section  foreman,  killed  by  collision  of  his  handcar  with  an  obstruction 
on  the  track,  was  proximately  caused  by  the  negligence  of  those  op- 
erating it  in  failing,  on  the  obstruction  being  discovered,  to  use  the 
means  at  hand  for  stopping  the  car.  (Neill,  J.,  dissenting.)  Galvestofh 
H.  d  8.  A.  Ry.  Co.  v.  Perry,  82. 

8.  Evidence  considered,  and  held  to  support  a  recovery  by  an  employe  of  » 

telegraph  company  operating  a  handcar  upon  a  railroad,  who  by  neg- 
ligence of  the  servants  of  the  railway  company  in  failing  to  give  sig- 
nals, was  exposed  to  danger  of  collision,  and  in  removing  the  handcar 
from  the  track  to  avert  it,  suffered  rupture  by  his  own  exertion;  t^od 
instructions  held  to  properly  present  the  issues  of  negligence  and  con- 
tributory negligence.     Houston  d  T.  C,  Ry.  Co.  v.  Qoodman,  175. 

9.  The  existence  of  a  rule  requiring  section  foreman  to  flag  against  trains  st 

curves  is  not  conclusive  as  to  the  failure  to  do  so  being  negligence  in 
a  particular  case,  and  the  opinion  of  a  skilled  railroad  man,  that  the 
curve  in  question  was  not  one  where  such  precaution  would  be  oonsi<2' 
ered  necessary,  was  admissible.  Qulf,  C.  d  8.  F.  Ry.  Co.  v.  Winter,  8. 
10.  On  the  issue  of  negligence  in  failing  to  signal,  by  whistle,  the  approach  of 
a  train  to  a  curve,  evidence  as  to  the  giving  of  such  signal  by  other 
trains  was  admissible  to  show  that  it  was  regarded  as  a  point  where 
such  signal  should  be  given.     Id. 
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H'cgotlable  Initmment 

Purchaser  of  at  receiver's  sale.     See  Prwriiy  of  Liens,  2. 

If  ew  Canse  of  Action. 

Amendment  not  constituting.     See  Limitation,  2. 

Kew  Trial. 

Motion  for.    See  Affidtmt,  1, 

Action  to  set  aside  judgment.     See  Judgment,  1-3, 

Newly-discovered  evidence.     See  Practice,  i. 

1.  Where  a  witness  for  appellant  was  sought  to  be  impeached  by  testimony 

that  he  swore  differently  on  a  former  trial  of  the  case,  the  stenographic 
notes  taken  at  the  former  trial  were  not  newly-discovered  evidence 
which  would  require  a  new  trial,  it  appearing  that  their  existence  was 
known  during  the  progress  of  the  trial,  and  that  an  effort  was  made  to 
have  them  producea,  but  they  could  not  be  found,  and  no  application 
for  postponement  to  obtain  the  presence  of  the  stenographer  having 
been  made.    San  Antonio  Foundry  Co,  v,  Drish,  215. 

2.  Evidence  in  an  action  for  personal  injury,  asserted  as  newly-discovered 

in  a  motion  for  new  trial,  to  the  effect  that  an  eye  specialist,  in  testing 
plaintiff's  ability  to  see  with  his  right  eye,  the  sight  of  which  he 
claimed  had  been  destroyed,  had  discovered  that  he  could  see  to  read 
with  that  eye,  and  that  it  was  in  a  healthy  condition,  held  not  to  be 
cumulative.     Bt,  Louie  8.  W,  Ry,  Co,  v.  Smith,  508. 

Hon  Est  Faotum. 

1.  The  denial  under  oath,  by  defendant,  a  benefit  insurance  company,  that 
a  payment  of  monthly  dues  was  made  during  the  lifetime  of  deceased, 
as  shown  by  receipt  of  the  proper  officer  of  the  lodge,  or  that  such 
officer  had  authority  to  receive  and  receipt  for  it  after  death  of  the 
insured,  did  not  amount  to  a  plea  of  non  est  factum,  nor  prevent  the 
introduction  of  the  receipt  as  evidence  of  the  payment  shown  by  the 
face  of  it.     United  Modems  v.  Pistole,  422. 

Hotes. 

Fees  for  collection.     See  Attorney  Fees,  1, 

Purchase  without  notice.     See  Innocent  Purchaser,  IS, 

Series   secured  by  lien.     See  Priority  of  Liens,  1-S, 

Votioe. 

Of  order  to  sell  land.     See  Administration,  S,  i. 

Of  appeal  by  friend  of  court.     See  Amicus  Curiae,  1. 

By  purchaser  at  guardian's  sale  of  want  of  jurisdiction  of  court.     See 

Jurisdiction,  1. 
Purchaser  pending  suit.     See  Lis  Pendens,  1, 
Purchaser  from  beneficiary  of  trust  deed.     See  Partition,  1, 

Notice  to  Produce. 

1.  Where  the  action  was  one  by  an  attorney  to  recover  from  a  county  for 
legal  services  rendered,  plaintiff  could  testify  as  to  the  contents  of  a 
written  claim  for  the  amount  due,  presented  by  him  to  the  Commis- 
sioners' Court,  without  giving  defendant  notice  to  produce,  since  it 
was  charged  with  the  custody  of  the  original  paper,  and  the  nature  of 
the  suit  was  such  as  to  give  defendant  notice  that  it  would  be  neces- 
sary for  defendant  to  prove  the  contents  of  the  paper.  Presidio  County 
V.  Clarke,  320. 

Knlsance. 

1.  For  the  negligent  construction  and  maintenance,  for  a  time,  of  a  ditch 
in  the  street,  whereby  a  nuisance  was  created,  due  to  water  standing 
and  stagnating  in  front  of  the  property,  plaintiff  could  recover,  the 
measure  of  damages  being  the  depreciation  In  the  rental  value  of  the 
property  during  the  continuance  of  the  nuisance.  Cane  Belt  Ry.  Co. 
V,  Ridgetcay,  108. 
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Signals  at  curve.     See  Question  of  Fact,  2, 

Contract  against  liability  for.     See  Railways,  3,  4- 

Of  servant  of  another  road.     See  Railways,  2. 

Leaving  open  gate.     See  Railways,  5, 

Permitting  escape  of  fire.     See  Railways,  6,  7. 

Steps  of  freight  caboose.     See  Railways,  8. 

Failure  to  furnish  cars.     See  Railuxiys,  9. 

Degree  of  care  required.     See  Railways,  6,  7. 

Omission  to  give  signal.     See  Railway  Crossing,  2. 

Failure  to  look  and  listen  for  train.     See  Railuray  Crossing,  3. 

Injury  by  fellow  servant.     See  Vice-Principal,  1. 

1.  The  test  of  negligence  is  what  a  person  of  ordinary  prudence  would  or 

would  not  do  under  the  same  or  similar  circumstances.  Houston  d 
T,  C.  Ry.  Co.  V.  Buchanan,  166. " 

2.  Where  a  recovery  was  authorized  by  the  charge  only  on  a  finding  of  neg- 

ligence in  failing  to  stop  a  handcar,  on  discovering  an  o&truction 
on  the  track,  the  question  of  whose  negligence  caused  the  obstruction 
becomes  immaterial.     Oalveston,  H.  d  8,  A.  Ry,  Co,  v.  Perry ^  81. 

3.  It  was  negligence  on  the  part  of  defendant  to  dig  a  hole  in  a  pathway 

in  its  foundry  used  by  its  employes,  without  warning  them  of  its 
existence,  and  plaintiff,  who,  with  another,  was  carrying  a  ladle  of 
molten  metal,  without  knowledge  that  the  hole  had  been  dug,  could 
recover  for  injuries  sustained  in  stepping  into  the  hole  and  overturning 
the  metal  on  himself.     San  Antonio  Foundry  Co,  v.  Drish,  214. 

4.  The  act  of  alighting  from  a  moving  train  is  not  negligence  per  se,  but  it 

is  a  question  for  the  jury  whether  the  conduct  of  plaintiff  constituted 
negligence  proximately  contributing  to  the  injury.  San  Antonio  <C  A, 
P.  Ry.  Co.  V.  Jackson,  201. 
6.  It  was  negligence  on  the  part  of  a  railway  to  permit  freight  cars  to  stand 
on  its  main  line  in  a  gravel  pit  without  sending  out  a  flagman  or  pro- 
viding other  means  of  giving  warning  of  danger  to  approaching  trains, 
and  plaintiff,  an  engineer,  who,  without  contributory  negligence  on  his 
part,  ran  his  locomotive  into  the  cars,  could  recover  for  injuries  re- 
ceived thereby.    International  d  O.  N.  Ry.  Co,  v,  Vanlandingham,  206. 

6.  The  stopping  of  a  work  train  on  the  main  line,  without  sending  back  a 

flagman,  the  failure  to  have  train-order  bulletins  where  they  could  be 
seen,  and  in  systematic  order,  the  failure  to  give  plaintiff,  a  new 
engineer  on  that  division,  orders  conveying  knowledge  of  what  the 
bulletins  contained,  and  the  failure  to  warn  him  of  a  particular  ob- 
struction on  the  tracks,  were  all  acts  in  violation  of  rules  of  the  rail- 
way, and  negligence.     Id, 

7.  Evidence  considered  and  held  to  support  a  finding  that  the  death  of  a 

section  foreman,  killed  by  collision  of  his  handcar  with  an  obstruction 
on  the  track,  was  proximately  caused  by  the  negligence  of  those  op- 
erating it  in  failing,  on  the  obstruction  being  discovered,  to  use  the 
means  at  hand  for  stopping  the  car.  (Neill,  J.,  dissenting.)  Oalveston, 
H.  d  S.  A.  Ry.  Co,  v.  Perry,  82. 

8.  Evidence  considered,  and  held  to  support  a  recovery  by  an  employe  of  a 

telegraph  company  operating  a  handcar  upon  a  railroad,  who  by  n^- 
ligence  of  the  servants  of  the  railway  company  in  failing  to  give  sig- 
nals, was  exposed  to  danger  of  collision,  and  in  removing  the  handcar 
from  the  track  to  avert  it,  suffered  rupture  by  his  own  exertion;  and 
instructions  held  to  properly  present  the  issues  of  negligence  and  con- 
tributory negligence.     Houston  d  T.  C,  Ry,  Co,  v,  Ooodman,  176. 

9.  The  existence  of  a  rule  requiring  section  foreman  to  flag  against  trains  at 

curves  is  not  conclusive  as  to  the  failure  to  do  so  being  negligence  in 
a  particular  case,  and  the  opinion  of  a  skilled  railroad  man,  that  the 
curve  in  question  was  not  one  where  such  precaution  would  be  consid- 
ered necessary,  was  admissible.  Oulf,  C,  d  8.  F,  Ry,  Co.  v.  Winter,  8. 
10.  On  the  issue  of  negligence  in  failing  to  signal,  by  whistle,  the  approach  of 
a  train  to  a  curve,  evidence  as  to  the  giving  of  such  signal  by  other 
trains  was  admissible  to  show  that  it  was  regarded  as  a  point  where 
such  signal  should  be  given.     Id. 
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Hegotiable  Initnunent. 

Purchaser  of  at  receiver's  tale.     See  Priority  of  IA€n$,  2. 

Hew  Oanie  of  Aetlon. 

Amendment  not  oonttituting.     Bee  Limitation,  2. 

Hew  TriaL 

Motion  for.    See  Affldavit,  1. 

Action  to  set  aside  ludgment.     See  Judgment,  i~^. 

Newly-discovered  evidence.     See  Practice,  4, 

1.  Where  a  witness  for  appellant  was  sought  to  be  impeached  by  testimony 

that  he  swore  differently  on  a  former  trial  of  the  case,  the  stenographic 
notes  taken  at  the  former  trial  were  not  newly-discovered  evidence 
which  would  require  a  new  trial,  it  appearing  that  their  existence  was 
known  during  the  prog1;^ss  of  the  trial,  and  that  an  effort  was  made  to 
have  them  produced,  but  they  could  not  be  found,  and  no  application 
for  postDonement  to  obtain  the  presence  of  the  stenographer  having 
been  made.    Ban  Antonio  Foundry  Co.  v.  Drish,  215. 

2.  Evidence  in  an  action  for  personal  injury,  asserted  as  newly-discovered 

in  a  motion  for  new  trial,  to  the  effect  that  an  eye  specialist,  in  testing 
plaintiff's  ability  to  see  with  his  right  eye,  the  sight  of  which  he 
claimed  had  been  destroyed,  had  discovered  that  he  could  see  to  read 
with  that  eye,  and  that  it  was  in  a  healthy  condition,  held  not  to  be 
cumulative.     8t.  Louis  8,   W.  Ry.  Co.  v.  Smith,  508. 

Hon  Est  Factum. 

1.  The  denial  under  oath,  by  defendant,  a  benefit  insurance  company,  that 
a  payment  of  monthly  dues  was  made  during  the  lifetime  of  deceased, 
as  shown  by  receipt  of  the  proper  officer  of  the  lodge,  or  that  such 
officer  had  authority  to  receive  and  receipt  for  it  after  death  of  the 
insured,  did  not  amount  to  a  plea  of  non  est  factum,  nor  prevent  the 
introduction  of  the  receipt  as  evidence  of  the  payment  shown  by  the 
face  of  it.     United  Modems  v.  Pistole,  422. 

Hotel. 

Fees  for  collection.     See  Attorney  Fees,  1. 

Purchase  without  notice.     See  Innocent  Purchaser,  l-J. 

Series  secured  by  lien.     See  Priority  of  Liens,  1-3. 

Hotioe. 

Of  order  to  sell  land.     See  Administration,  3,  4. 

Of  appeal  by  friend  of  court.     See  Amicus  Curiae,  1. 

By  purchaser  at  guardian's  sale  of  want  of  jurisdiction  of  court.     See 

Jurisdiction,  1. 
Purchaser  pending  suit.     See  Lis  Pendens,  1. 
Purchaser  from  beneficiary  of  trust  deed.     See  Partition,  1. 

Hotioe  to  Prodnoe. 

1.  Where  the  action  was  one  by  an  attorney  to  recover  from  a  county  for 
legal  services  rendered,  plaintiff  could  testify  as  to  the  contents  of  a 
written  claim  for  the  amount  due,  presented  by  him  to  the  Ck)mmis- 
sioners'  Court,  without  giving  defendant  notice  to  produce,  since  it 
was  charged  with  the  custody  of  the  original  paper,  and  the  nature  of 
the  suit  was  such  as  to  give  defendant  notice  that  it  would  be  neces- 
sary for  defendant  to  prove  the  contents  of  the  paper.  Presidio  County 
V.  Clarke,  320. 

Hnisanoe. 

1.  For  the  negligent  construction  and  maintenance,  for  a  time,  of  a  ditch 
in  the  street,  whereby  a  nuisance  was  created,  due  to  water  standing 
and  stagnating  in  front  of  the  property,  plaintiff  could  recover,  the 
measure  of  damages  bein^  the  depreciation  in  the  rental  value  of  the 
property  during  the  continuance  of  the  nuisance.  Cane  Belt  Ry.  Co. 
V.  Ridgetcay,  108. 
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Hnisanoe — Con  Hnued. 

2.  Where  the  injury  to  property  is  merely  temporary,  affecting  its  rental 
value  during  the  continuance  of  a  nuisance,  evidence  of  the  diiferenoe 
in  market  value  before  and  after  the  creation  of  the  nuisance  was  im- 
proper.   Id, 

Oflloer. 

Presumed  regularity  of  act.    See  School  Land,  2, 

Appointment  to  vacancy.  See  Term  of  Office,  1. 
1.  A  court  stenographer,  appointed  by  a  district  judge  under  the  Act  of  the 
Twenty-eighth  Legislature  (1903),  for  the  purpose  of  taking  down  tes- 
timony, etc.,  although  designated  in  the  Act  as  an  ''officer,*'  is  not  an 
officer  within  the  meaning  of  section  30,  article  16,  of  the  Constitution, 
which  provides  that  "the  duration  of  all  offices  not  fixed  by  this  Con- 
stitution shall  never  exceed  two  years,"  since  such  stenographer's  du- 
ties are  clerical  and  subject  to  approval,  and  he  is  invested  with  no 
sovereign  function  of  government,  and  hence  such  Act  is  not  unconstitu- 
tional in  providing  that  he  may  hold  his  office  at  the  discretion  of  the 
district  judge.    Robertson  v.  Ellis  County,  146. 

Offiet. 

1.  In  a  suit  for  a  balance  of  the  purchase  price  of  land  sold  under  a  deed 
containing  a  covenant  of  general  warranty,  and  to  foreclose  a  vendor's 
lien,  defendant  is  entitled  to  have  set  off,  against  plaintiff's  demand,  a 
sum  paid  for  taxes  due  upon  the  land  at  the  time  of  conveyance* 
Bullitt  t7.  Coryell,  42. 

Omission. 

Must  be  covered  by  requested  instruction.     See  Charge,  6. 

Opinion. 

As  to  nature  of  disease  in  cattle.    See  Expert  Evidence,  1, 
As  to  genuineness  of  signature.    See  Handuriting,  1, 
Mere  conclusion  of  witness.    See  Harmless  Error,  2,  5. 
As  to  application  of  rule.    See  Negligence,  9, 

1.  Testimony   that,  in  the  opinion  of  the  witness,  the  train  stopped  long 

enough  to  allow  all  the  passengers  to  alight  at  a  station,  was  properly 
excluded  where  the  witness  was  not  shown  to  have  been  an  expert  on 
such  matters.    San  Antonio  d  A.  P,  Ry.  Co,  v.  Jackson,  201. 

2.  A  qualified  witness  may  express  his  opinion  as  to  the  usual  time  con- 

sumed by  cattle  trains  in  making  the  run  between  points  stated  in  the 
evidence.    Houston  d  T,  C,  Ry.  Co.  v.  Buchanan,  166. 

Option. 

Distinguished  from  sale.     See  Executory  Sale,  1. 

Ordinance. 

1.  Violation  of  a  city  speed  ordinance  by  a  railway  company  is  negligence, 
and  it  is  proper  for  the  court  to  so  charge  in  an  action  against  the 
company  for  injury  to  a  {lerson  struck  by  a  train  running  at  a  higher 
rate  of  speed  than  the  ordinance  allows.  Texas  d  Pac.  Ry.  Co.  v.  Ball, 
279. 

Overflow. 

Of  land  caused  by  railway  embankment.     See  Injury  to  Land,  2,  3. 

Partlei. 

Transfer  of  part  of  damages.    See  Assignment  of  Claim,  2. 
1.  While  the  wife  is  not  a  necessary  or  proper  party  to  an  action  by  the 
husband   for   damages    resulting   from    personal    injuries   to    her,   yet, 
where  no  objection  was  made  at  the  trial  because  of  her  joinder  as 

Slaintiff,  and  no  prejudice  is  shown  to  have  resulted  therefrom  to  the 
efendant,  the  question  of  such  misjoinder  can  not  be  raised  on  ap- 
peal.   San  Antonio  d  A,  P.  Ry.  Co.  v.  Jackson,  201, 
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2.  Where  the  action  was  one  to  foreclose  a  lien  on  a  homestead  created  by  a 

deed  of  trust  given  as  security  for  certain  promissory  notes,  and  one 
who  afterwards  purchased  the  homestead,  agreeing  as  part  of  the  con- 
sideration to  assume  payment  of  the  notes,  was  made  party,  there  was 
no  error  in  ioining  the  wives  of  the  seller  and  purchaser  of  the  prop- 
erty, the  judgment  of  foreclosure  adjudging  nothing  against  either  per- 
sonally.    Fontaine  v.  'Nuse,  358. 

3.  In  an  action  by  partners  to  recover  a  firm  debt,  it  is  not  necessary  that  a 

silent  partner  should  be  joined  as  plaintiff,  since  he  is  concluded  by  the 
judgment.     Masterson  v.  Beitman  d  Co.,  476. 

4.  In  an  action  by  one  claiming  an  interest  in  certain  vendor's  lien  notes,  as 

an  heir,  plaintiff  is  not  entitled  to  a  rescission' of  the  sale  of  the  land 
made  by  his  ancestor,  and  to  recover  the  land  itself,  where  other  co-' 
heirs  were  not  made  parties,  and  the  makers  of  the  notes  were  not 
made  defendants  along  with  subsequent  purchasers  of  the  land  from 
them.    McNeill  v.  Cage,  45. 

Partition. 

1.  Where  a  trustee  invested  with  the  legal  title  executed  deeds  in  severalty 
to  the  beneficiaries,  thereby  partitioning  the  land  among  them,  and  they 
acquiesced  therein  and  took  possession  of  the  portions  so  allotted  them, 
one  who,  after  the  record  of  such  deeds,  purchased  the  interest  of  one 
of  the  beneficiaries,  took  with  notice,  and,  through  the  estoppel  of  his 
grantor,  was  bound  by  the  partition  so  made.  Dutton  d  Rutherford  v. 
Wright  d  Vaughn,  373. 

Partnership. 

Silent  partner  need  not  join.  See  Parties,  3. 
1.  Where  one  member  of  a  firm,  composed  of  two  partners,  acting  for  the 
firm,  purchased  from  a  third  party  an  interest  in  property  uswl  in  car- 
rying on  the  partnership  business,  with  reservations  by  the  seller  of 
certain  rights  m  the  property,  it  was  immaterial  that  the  written  trans- 
fer of  such  property  was  made  to  him  instead  of  to  the  firm,  and  he 
would  be  estopped  from  denying  the  partnership  ownership  where  his 
copartner,  in  ignorance  of  the  fact  that  the  transfer  was  not  in  the 
firm  name,  had  incurred  considerable  expense  on  the  understanding 
that  it  was  partnership  property.    Murphy  v.  Smith,  Walker  d  Co.,  50. 

Patent. 

1.  In  an  action  to  cancel  notes  and  recover  back  payments  for  purchase  money 
of  land,  on  the  ground  that  the  vendor  had  no  title,  where  the  latter 
had  undertaken  to  establish,  by  judgment,  the  fact  that  the  land  was 
vacant  and  subject  to  his  location,  he  could  not  establish  the  fact  of 
such  vacancy  merely  by  showing  that  he  afterwards  had  procured 
patent  on  his  location.    Finks  v,  Hollis^  23. 

Payment. 

1.  Where  the  land  became  the  homestead  of  the  vendee,  and  was  occupied  as 
such  by  his  widow  and  children  after  his  death,  and  they  turned  over 
products  of  the  land  to  the  holder  of  the  purchase-money  notes,  who 
was  the  administrator  of  the  vendee's  estate,  with  directions  to  apply 
the  proceeds  as  payment  on  the  notes,  such  proceeds  were  not  assets  of 
the  estate,  and  the  administrator's  unauthorized  action  in  applying 
them  to  other  claims  against  the  estate  did  not  defeat  the  right  of  the 
widow  and  children  to  have  such  proceeds  credited  on  the  notes,  which 
had  become  the  property  of  such  administrator  by  gift  after  their  ma- 
turity.    McCord  V.  Hames,  240. 

Penalty. 

Permitting  Johnson  grass  to  mature  on  right  of  way.    See  Johnson  Orass, 

On  statutory  bond.    See  Liquor  Dealer,  7. 

For  delay  in  furnishing  cars.    See  Railways,  9. 
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Personal  Injuriei. 

!•  There  beinp^  no  proof  tending  to  show  that  a  disease,  with  which  plaintiff 
was  afflicted,  rendered  him  more  susceptible  to  injury  from  heavy  lift- 
ing, the  evidence  on  that  point  tending  to  show  only  that  plaintiff's  in- 
i'uries  were  the  result  of  disease  altogether,  and  were  not  caused  by 
leavy  lifting,  there  was  no  error  in  refusing  a  special  chaige  as  to 
what  might  be  the  law  in  case  the  disease  rendered  him  more  susceptible 
to  injury.    Haywood  v,  Oalveaion,  H.  d  8»  A,  Ry.  Co.,  101. 

2.  Evidence,  in  an  action  for  injury  to  the  eyes,  that  plaintiff  had  been  en- 

gaged in  farming,  and  had  worked  some  months  as  a  railroad  section 
hand  prior  to  the  injury,  and  that  since  then  he  had  worked  as  a  farm 
hand,  though  not  as  "peart"  as  before,  without  any  evidence  as  to  the 
value  of  his  services,  was  insufficient  to  authorize  recovery  for  dimin- 
ished earning  capacity.    8t,  Louis  S.  W.  Ry,  Co.  v.  Smith,  508. 

3.  Where,  in  an  action  of  damages  for  negligent  personal  injuries,  the  charge 

instructed  the  jury  to  allow  plaintiff  reasonable  and  just  compensation 
for  the  injuries  received,  referring  them  to  the  evidence  for  the  char- 
acter of  the  injuries  and  the  extent  of  the  damages,  and  this  was  fol- 
lowed by  a  paragraph  which  merely  stated  in  detail  what  the  jury 
would  take  into  consideration,  if  warranted  by  the  evidence,  in  esti- 
mating the  damages,  enumerating  the  items  of  loss  which  the  evidence 
tended  to  show  had  already  been  sustained,  and  then  directing  their  at- 
tention to  the  issue,  raised  both  by  the  pleadings  and  evidence,  of  loss 
thereafter  to  result  from  existing  or  permanent  injuries,  such  charge 
could  not  reasonably  have  misled  the  jury  into  giving  double  damages. 
(See  opinion  for  the  charge).  Red  River,  T.  d  8.  Ry.  Co,  t?.  Reynolda, 
606. 

4.  A  failure  of  the  charge  to  explain  as  fully  as  might  properly  have  been 

done  how  the  damages  for  permanent  injuries  were  to  be  measured 
was  not  reversible  error  where  no  further  instruction  on  that  subject 
was  requested  and  the  court  had  already  stated  the  rule  in  genera) 
terms.    Id. 

Physical  Examination. 

Delay  of  trial  for.  See  Practice,  2. 
1.  If  plaintiff  exhibited  his  eye  to  the  jury,  and  his  physician  then  and  there 
undertook,  while  testifying,  to  point  out  the  injury  to  the  eye,  defend- 
ant was  entitled,  in  rebuttal,  to  call  medical  experts  of  its  own  selec- 
tion to  in  like  manner  examine  the  eye,  and  to  testify  as  to  the  result 
of  such  examination.    8t.  Louis  8.  W.  Ry.  Co.  v.  8mith,  607. 

Plea  of  Privilege. 

Amendment  of.    See  Practice  on  Appeal,  2. 

Suit  against  connecting  railways.    See  Venue,  IS, 

Residence  alleged  to  be  unknown.    See  Venue,  6. 

1.  Where  plaintiff,  having  a  claim  of  damages  against  a  railway  company, 

joins  in  the  suit  as  a  defendant  another  company,  against  which  he  has 
no  bona  fide  claim,  and  solely  for  the  purpose  of  giving  jurisdiction  to 
the  court  where  the  suit  is  brought,  such  joinder  is  fraudulent,  and  a 

Slea  of  privilege  on  the  part  of  the  defendant  so  joined  should  be  sus- 
lined.  Evidence  held  to  show  that  the  joinder  in  this  case  was  fraudu- 
lently made  for  jurisdictional  purposes  only.  Atchison,  T.  d  8.  F,  Ry, 
Co.  V.  Waddell  Bros.,  434. 

2.  The  continuance  of  a  case  in  order  that  the  question  of  fraud,  raised  by  a 

plea  of  privilege,  might  be  tried  by  a  jury  on  the  trial  of  the  cause  on 
its  merits,  was  not  a  waiver  of  the  plea  of  privilege,  it  beinff  specially 
provided  in  the  order  granting  the  continuance  that  the  plea  should 
not  be  prejudiced  thereby.    Leahy  v.  Ortiz,  314. 

3.  One  of  the  parties  to  a  contract  alleged  to  have  been  breached  assigned  his 

cause  of  action  to  plaintiff,  alleging  the  consideration  to  be  the  cancel- 
lation of  a  note  of -his  for  $1,000,  held  by  plaintiff,  and  guaranteed 
plaintiff  at  least  $1,000  on  the  claim,  but  admitting  also  that  he  made 
the  assignment  in  order  that  he  might  be  made  party  defendant,  as 
guarantor,  to  a  suit  by  the  assignee  on  the  contract,  and  the  suit  be 
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brought  in  the  county  of  his  (the  assignor's)  residence,  for  the  reason 
that  he  did  not  believe  he  could  get  judgment  in  the  county  of  the  resi- 
dence of  the* party  breaching  the  contract.  Such  latter  party  inter- 
posed a  plea  of  privilege  to  t^  sued  in  the  county  of  his  residence,  rais- 
ing the  issue  of  fraud  upon  the  jurisdiction  in  the  assignment  of  the 
cause  of  action.  Held,  that  the  question  of  fraud  as  to  the  jurisdiction 
was  one  for  the  jury  to  determine,  and  it  was  error  for  the  court  to 
instruct  for  defendant  on  his  plea  of  privilege.    Id, 

Pleading. 

Attacking  classification  of  claim.     See  Administration,  12. 
Act  to  &  anticipated  as  result  of  negligence.     See  Carriers  of  Passen- 
gers, 1, 
Alighting  from  train  in  motion.    See  Carriers  of  Passengers,  8, 
Expenses  incurred  for  medicine.    See  Charge,  i^-5. 
Conditions  of  official  bond.     See  Conversion,  3, 
Injuries  not  alleged.     See  Declarations,  2. 
Showing  contract  obtained  hj  threat.    See  Dures8,  1, 
As  admissions  by  pleader.    See  Evidence,  15. 
False  representation  as  to  title.    See  Failure  of  Consideration,  2. 
Petition  barred  on  general  demurrer.    See  Fundamental  Error,  1. 
Judgment  on  demurrer  sustained  to  answer.    See  Central  Denial,  1. 
Not  necessary  to  plead  evidence.    See  Oift,  2. 
Amending  allegations  of  negligence.     See  Limitation,  2. 
Action  on  statutory  bond.    See  Liquor  Dealer,  7. 
Denial  of  execution.    See  Non  Est  Factum,  1, 
Charging  with  custody  of  paper.    See  Notice  to  Prbduce,  1. 
Plea  of  not  guilty.    See  Trespass  to  Try  Title,  1. 
Recovery  by  part  owner.    See  Trespass  to  Try  Title,  2. 
Indorsement  of  petition.     See  Trespass  to  Try  Title,  5. 
Evidence  not  admissible  under.    See  Variance,  1. 

1.  Where  the  action  is  on  a  note  which  is  set  out  in  full  in  the  petition,  with 

prayer  for  the  debt,  interest  and  attorney  fees  stipulated  in  the  note,  a 
judgment  for  the  amount  so  due  is  not  error  because  it  is  in  excess  of 
the  amount  stated  in  the  ad  damnum  clause  of  the  petition.  Ellis  v. 
Nat.  Ex.  Bank,  019. 

2.  A  petition  which  failed  to  specifically  describe  the  omitted  property,  but 

alleged  it  to  be  in  the  possession  of  the  executor,  and  that  a  specific 
description  of  it  could  not  be  given,  showing  an  excuse  for  such  ina- 
bility, was  sufficient.     Moore  v.  Mertz,  283. 

3.  In  an  action  against  a  lessor  for  failing  to  furnish  water  for  irrigation  of 

the  leased  land,  according  to  contract,  a  petition  was  not  subject  to 
exception  which  alleged  mistake  in  the  description  of  the  land  given  in 
the  instrument,  and  gave  a  sufficient  description  thereof,  alleging  that 
the  land  so  described  was  that  intended  to  be  leased  and  actually  de- 
livered to  and  planted  by  plaintiff.  Colorado  Canal  Co.  v.  Dennis  d 
Rugely,  116. 

4.  An  exception  that  the  allegations  of  a  petition  are  vague,  indefinite  and 

uncertain,  without  specification,  is,  in  effect,  no  more  than  a  general 
demurrer.    Missouri,  K.  d  T.  Ry.  Co.  v.  Wetz,  563. 

5.  A  pleading  seeking  to  recover  as  damages  for  failure  of  a  railway  com- 

pany to  provide  cattle-guards,  the  expense  to  which  plaintiff  was  put 
in  hiring  hands  to  drive  his  cattle  back  and  forth,  made  necessary  by 
such  failure,  was  not  subject  to  demurrer  because  such  damages  were 
remote,  and  evidence  was  properly  admitted  and  recovery  allowed  for 
such  damages.    Id. 

6.  Where  the  action  is  for  injuries  to  plaintiff'a  wife,  it  is  not  necessary 

or  proper  to  allege  or  prove  the  value  of  the  services  of  the  wife,  it 
being  within  the  province  of  the  jury,  judging  from  all  the  surround- 
ing circumstances,  to  determine  what  amount  shall  be  awarded  as  dam- 
ages for  such  item.    San  Antonio  d  A.  P.  Ry.  Co.  v.  Jackson,  201. 

7.  There  was  no  error  in  excluding  evidence  by  which,  as  explained  by  the 

bill  of  exceptions,  it  was  sought  to  show  that,  where  there  are  bad 
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places  in  the  track,  it  is  the  duty  of  the  railway  company  to  notify  its 
employes,  and  that  those  operating  the  train  on  which  plaintiff  was 
employed  as  brakeman,  when  injured,  were  not  notified  of  the  danger- 
ous condition  of  the  track,  where  the  petition  set  forth  speciflcalljr  the 
grounds  of  n^ligence  relied  on,  and  this  is  not  one  of  them.  Price  9. 
8t,  Louis  d  8,  W,  Ry,  Co.,  310. 

8.  Where  the  petition  charged  the  servants  operating  the  car  with  lUB^ligenoe 

as  to  its  management,  this  did  not  warrant  a  charge  authorizug  the 
jury  to  consider  as  n^ligence  the  failure  of  the  defendant  company  to 
provide  an  additional  employe  for  the  purpose  of  watching  the  trolley 
pole  and  keeping  it  in  place.    Denison  d  8.  Ry.  Co,  v.  Freeman,  152. 

9.  A  petition  seeking  recovery  on  behalf  of  a  brakeman  injured  by  being 

thrown  from  a  car  through  a  defect  in  a  brake  rod  need  not  disclose 
the  name  of  the  conductor  in  charge  of  the  train,  nor  the  number  or 
other  description  of  the  car  on  which  he  was  attempting  to  set  the 
brake.  Texas  C.  Ry.  Co.  v.  Powell,  167. 
10.  In  an  action  to  recover  damages  for  the  failure  of  a  railway  company 
to  erect  cattle-guards,  an  allegation  that  ''defendant's  said  line  of 
railroad  passes  through  the  enclosed  premises  of  plaintiff  at  a  point 
about  two  miles  north  of  L.  station,"  sufficiently  describes  the  location 
of  the  premises  and  avers  plaintiff's  ownership  of  them,  as  against  a 
general  demurrer.    Missouri,  K.  d  T.  Ry.  Co.  v.  Welz,  663. 

Poiieision. 

Of  conflicting  grants.     See  Limitation,  7. 

Adverse  to  true  owner.    See  Limitation,  3, 

Qualified  by  declarations  of  party.    See  Limitation,  6,  S* 

Power. 

To  substitute  trustee.    See  Trustee^s  Sale,  1,  2. 

Practice. 

Submitting  case  to  jury.    See  Special  Issues,  1. 

1.  Where  defendants,  by  cross-action,  asserted  rights  to  a  fund  deposited 

with  plaintiff  bank  and  claimed  by  a  third  person,  and  also  made  such 
third  person  a  party  to  the  suit,  they  could  not  complain  of  the  court's 
action  in  overruling  their  general  demurrer  to  his  crosa-bill  and  set- 
tling the  rights  of  the  parties  to  such  fund  in  one  suit.  Ellis  v.  Na- 
tional EoB.  Bank,  619. 

2.  It  was  not  error  for  the  court  to  overrule  defendant's  motion  for  an  order 

requiring  plaintiff  to  submit  to  an  examination  of  his  eye  by  defend- 
ant's experts,  where  it  did  not  appear  that  such  experts  as  defendant 
had,  or  intended  to  select,  were  near  at  hand,  and  that  the  trial  would 
not  be  unreasonably  delayed  in  securing  their  attendance.  St.,  Louis 
8,  W.  Ry.  Co.  V.  Smith,  507. 

3.  Defendant  was  not  prejudiced  by  the  overruling  of  such  motion  where 

plaintiff's  counsel  thereupon  agreed  that  the  court  might  select  a 
physician  or  oculist  to  make  the  examination,  and  an  examination  was 
so  made  in  connection  with  defendant's  surgeon,  and  the  result  testi- 
fied to  before  the  jury  by  the  examiners.    Id. 

4.  Where  defendant's  motion  for  new  trial  was  presented  only  two  days  be- 

fore the  expiration  of  the  term  of  court,  and  plaintiff  refused  to  waive 
the  five  days'  service  of  interrogatories  to  take  the  deposition  of  a 
witness  in  regard  to  newly-discovered  evidence  in  support  of  the  mo- 
tion, the  court  did  not  err  in  refusing  to  postpone  tne  hearing  of  the 
motion  and  in  declining  to  order  that  a  commission  be  issued  forthwith 
to  take  the  deposition  of  the  witness.    Id. 

Praotloe  on  AppeaL 

Petition  barred  on  general  demurrer.    See  Fundamental  Error,  U 
Errors  not  assigned.    See  Suggestion  of  Delay,  1. 
<  Taking  chances  on  verdict.    See  Surprise,  1. 
Questions  not  raised  by  law.    See  Trespass  to  Try  Title,  6. 
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Motion  overruled  on  request.    See  Waiver,  1, 

1.  It  must  appear  from  the  record  that  a  special  exception  of  defendant  was 

acted  on  and  sustained  in  order  for  error  in  sustaining  it  to  be  consid- 
ered on  appeal.    Sterling  v.  8t.  Louis,  L  M,  d  8,  Ry,  Co.,  452. 

2.  Where  a  plea  of  privilege  to  be  sued  in  the  county  of  his  residence  was 

filed  by  defendant,  and  duly  excepted  to  bv  plaintiff,  and  afterwards 
another  plea  was  filed,  setting  out  practically  the  same  things  as  were 
embodied  in  the  former  one,  but  was  not  excepted  to,  it  can  not  be 
urged  on  appeal  that  the  second  plea  was  filed  too  late.  Leahy  v,  Or- 
tiz, 314. 

3.  Where  one  of  several  appellants  fails  to  prosecute  the  appeal  by  filing 

briefs,  the  appeal  will  be  dismissed  as  to  him.  Ft.  Worth  A  D,  C  Ry. 
Co.  V.  Hagler,  52. 

4.  A  defendant  can  not  complain  on  appeal  of  the  failure  to  give  a  peremp- 

tory instruction'  to  find  in  his  favor  where  he  requested  no  such  charge, 
but  acquiesced  in  the  submission  of  the  case  against  him  to  the  jury. 
Cook  Bros,'  Car.  Co,  v.  National  Bank  of  Cleburne,  441. 

5.  Questions  not  raised  in  the  trial  court  can  not  be  urged  on  appeal.   Finks 

17.  HolUs,  23. 

6.  It  will  be  presumed  on  appeal,  in  the  absence  of  a  statement  of  facts,  that 

the  facts  necessary  to  support  the  judgment  were  proved  on  the  trial 
below.    Ellis  v.  National  Ex.  Bank,  619. 

7.  Where  evidence  is  admissible  in  part  only,  error  in  admitting  it  will  not 

be  considered  upon  an  objection  going  only  to  the  admissibility  of  the 
whole.    Tewas  C.  Ry.  Co.  v.  Powell,  157. 

8.  Where  a  writ  of  error  was  sued  out  from  the  same  judgment  from  which 

an  appeal  was  prosecuted,  a  motion  to  consolidate  the  two  causes,  filed 
after  the  appeal  was  decided,  comes  too  late;  and  the  judgment  being 
affirmed  on  appeal,  both  the  writ  of  error  and  the  motion  to  consolidate 
will  be  dismissed  without  prejudice  to  defendant  in  error's  right  to 
pursue  any  remedy  he  may  have  on  the  supersedeas  bond  filed  in  the 
writ  of  error  cause.    Scheffel  v.  Soheffel,  76. 

9.  Unless  a  special  charge  shows  by  the  endorsement  of  the  trial  judge,  and 

as  required  by  the  statute,  whether  it  was  ffiven  or  refused,  it  will  not 
be  reviewed  on  appeal  on  the  assumption  that  it  was  given.  Alhritton 
V.  First  Nat.  Bank  of  Mexia,  614. 

10.  The  case  being  one  of  conflicting  evidence,  and  there  being  sufficient  evi- 

dence to  sustain  the  verdict,  the  judgment  is  affirmed.  Young  v.  Mere- 
dith, 59. 

11.  When  it  appears  from  the .  uncontroverted  evidence  that  a  question  of 

fact  should  not  have  been  decided  otherwise  than  one  way,  the  Appel- 
late Court,  upon  reversing,  will  render  such  judgment  as  should  have 
been  rendered  in  the  trial  court.    State  v.  Merchant,  226. 

12.  The  Court  of  Civil  Appeals  will  not  file  a  written  opinion  in  causes  of 

which  it  has  final  jurisdiction  and  the  judgment  is  affirmed,  except  in 
boundary  cases  and  others  in  which  a  written  opinion  seems  necessary. 
Delaune  v.  Beaumont  I,  Co.,  225. 

Praetice  in  Trial  Conrt. 

Request  for  citation.    See  Citation,  1. 

Premmption. 

That  law  has  been  complied  with.    See  Administrator's  Deed,  1. 

Of  evidence  to  support  judgment.     See  Administrator's  Deed,  3. 

Of  injury  in  hands  of  last  carrier.    See  Carriers  of  Freight,  1. 

From  failure  to  call  witness.    See  Corroboration,  S. 

As  to  loss  of  baggage  by  guest.    See  Hotel,  1. 

In  absence  of  statement  of  facts.    See  Practice  on  Appeal,  6. 

In  favor  of  regularity  of  official  act.    See  School  Land,  9, 

Prinolpal  and  Agent. 

Authority  of  agent.    See  Agency,  1. 
Undisclosed  principal.    See  Agency,  2,  S» 
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Priority  of  Ueni. 

1.  When  a  mortgagee  assigns  one  or  more  of  a  series  of  notes,  and  retains 

the  remainder,  the  assignee  is  entitled  to  priority  of  lien  as  against 
the  mortgagee,  with  respect  to  the  note  or  notes  transferred,  without 
regard  to  the  order  in  which  the  notes  mature;  but,  as  between  two  or 
more  assignees,  no  such  priority  exists,  their  liens  being  concurrent. 
Perry  v.  Dotoell,  96. 

2.  The  holders  of  one.  or  more  notes  of  a  series,  who  acquired  them  by  pur- 

chase from  a  mortgagee  at  receiver's  sale,  did  not  receive  them  **in  the 
ordinary  and  usual  course  of  business,"  and,  in  a  controversy  involving 
priority  of  liens  between  such  purchasers  and  those  holding  other  notes 
of  the  series,  as  assignees,  they  stand  in  the  same  attitude  as  would 
the  mortgagee  had  he  still  been  the  owner  of  the  notes.    Id. 

3.  A  series  of  five  promissory  notes  was  secured  by  builders'  and  mechanics' 

lien,  and  two  of  them  were  assigned,  for  a  valuable  consideration,  and 
in  the  due  course  of  trade,  by  the  holder,  and  payment  guaranteed  by 
indorsement  on  the  back  of  the  notes.  Held,  that  such  assignee  had  a 
prior  lien  on  the  property,  securihg  the  indebtedness,  as  against  those 
acquiring  the  remainder  of  the  notes  by  purchase  at  receiver's  sale, 
after  suit  had  been  instituted  thereon  by  the  original  holder,  and  with 
full  knowledge  of  his  indebtedness  and  of  the  assignee's  claim.    Id. 

Propoiitioni. 

Under  assignments  of  error.    See  Brief,  i. 

Proximate  Cause. 

1.  Where  the  action  was  for  injuries  sustained  by  plaintiff's  wife  by  the 

overturning  of  her  buggy,  due  to  the  defective  condition  of  defendant's 
track  at  a  public  crossing,  and  the  evidence  tended  to  show  that  the 
accident  was  proximately  caused  by  the  horse  becoming  frightened  and 
running  away,  defendant  was  entitled  to  have  this  defense  affirmatively 
submitted  to  the  jury.    8t,  Louis  8.  W.  Ry,  Co,  v,  Johnson,  322. 

2.  Plaintiff  being  found  to  have  exercised  due  care,  the  negligence  which 

placed  him  in  a  position  threatening  danger  to  himself  or  others,  and 
caused  him  to  injure  himself  in  the  effort  to  avert  it,  was  the  proximate 
cause  of  such  injury.    Houston  d  T,  C,  Ry,  Co,  v.  Ooodman,  175. 

Pnblic  Domain. 

Possession  of.    See  Limitation,  4* 

Public  Land. 

Patent  to,  as  evidence.    See  Patent,  1. 

Pnblic  Policy. 

1.  Where  two  parties  each  purchased  lottery  tickets,  and  agreed  to  share 

equally  whatever  the  tickets  might  draw,  and  the  ticket  held  by  one  of 
them  drew  a  prize  in  money,  which  he  collected,  the  other  party  could 
not  enforce  through  the  courts  the  contract  to  divide,  because  it  was 
contrary  to  law  and  public  policy.    Crutchfield  v,  Ramho,  679. 

2.  The  test  whether  a  demand  connected  with  an  illegal  act  can  be  enforced 

is,  whether  the  plaintiff  requires  any  aid  from  the  illegal  transac- 
tion.   Id. 

3.  A  contract  in  consideration  of  an  agreement  by  the  promisee  not  to  prose- 

cute for  an  offense  against  the  penal  laws  of  the  State  is  contrary  to 
public  policy.    Medearis  v,  Oranherry,  187. 

Purchaser. 

.    Bound  by  estoppel  against  vendor.    See  Estoppel,  2, 
Of  negotiable  instrument.     See  Innocent  Purchaser,  IS, 
At  guardian's  sale.    See  Jurisdiction,  1. 

Quarantine. 

Affecting  delivery  of  cattle.    See  Carriers  of  Live  Stock,  5. 
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Queition  of  T^ot. 

Bound  by  judgment.    See  Lis  Pendens,  1, 

Fraud  on  jurisdiction  of  court.    See  Plea  of  Privilege^  S. 

Effect  of  written  contract.    See  Railways^  10. 

Effect  of  failure  to  look  and  listen.    See  Baihoay  Crossing,  5. 

What  is  reasonable  time.    See  Reasonable  Time,  1, 

1.  Where  the  evidence  of  contribiitoiy  negligence  of  the  injured  party  was 

inconclusive  a  verdict  for  plaintiff  will  not  be  set  aside  because  of  such 
negligence.    Galveston,  H.  d  8.  A.  Ry.  Co,  v.  Perry,  81. 

2.  Whether  it  was  or  was  not  the  duty  of  railway  employes  operating  its 

train  to  give  signal  of  its  approach  to  a  curve  in  the  track  for  the  pro- 
tection of  liceni^ees  who  might  be  using  same,  was  a  question  of  fact  to 
be  determined  by  the  jury.    Houston  d  T.  C.  Ry.  Co.  v.  Goodman,  175. 

3.  It  is  the  province  of  the  jury  to  pass  upon  the  credibility  of  witnesses, 

and  the  Appellate  Court  will  not  interfere  with  their  disposition  of  a 
controverted  issue  of  fact.  International  d  G.  N.  Ry.  Co.  v.  Vanlandr- 
ingham,  107. 

4.  Evidence  considered,  and  held  sufficient  to  require  the  submission  of  issues 

raised  by  defendant's  plea  in  reconvention  for  damages  to  cattle,  for 
pasturage  of  which  plaintiff  sued,  arising  from  the  insufficiency  of  a 
pasture  represented  by  plaintiff  to  be  adequate  for  the  purpose.  8co- 
vill  V.  Melton,  351. 

Aailwayg. 

Authority  of  live  stock  agent.    See  Agency,  1. 
Dangerous  method  of  coupling.    See  Assumed  Risk,  1,  2. 
Tracks  softened  by  rain.    See  Assumed  Risk,  3. 
Caboose  of  peculiar  construction.     See  Assumed  Risk,  7,  8. 
Unloading  heavy  timber.     See  Assumed  Risk,  9^13. 

Delivery  of  damaged  goods  by  transfer  company.  See  Carriers  of  Freight,  1. 
Injury  to  freight  by  fire.    See  Burden  of  Proof,  1. 

Transporting  to  market  by  a  certain  day.    See  Carriers  of  Freight,  2,  3. 
Excuse  frc)m  furnishing  cars.    See  Carriers  of  Live  Stock,  1. 
Evidence  to  show  negligence.    See  Carriers  of  Live  Stock,  2. 
Injuries  incident  to  transportation  by  rail.    See  Carriers  of  Live  Stock,  S. 
Cattle  injuring  one  another.    See  Carriers  of  Live  Stock,  4. 
Change  of  destination  of  shipment.    See  Carriers  of  Live  Stock,  5,  6. 
Delays  caused  by  strikes  and  mobs.     See  Carriers  of  Live  Stock,  1-10. 
Reasonable  time  for  transportation.     See  Carriers  of  Live  Stock,  11. 
Horses  shipped  for  entry  at  a  fair.    See  Carriers  of  Live  Stock,  12-H. 
Stopping  caooose  upon  bridge.    Bee  Carriers  of  Passengers,  1. 
Refusing  to  stamp  ticket   for  return   passage.     See   Carriers  of  Passen- 
gers, 2. 
Injury  in  boarding  train.    See  Carriers  of  Passengers,  3,  4- 
Failure  to  get  off  at  destination.    See  Carriers  of  Passengers,  5. 
Trespasser  ejected  from  Pullman  car.    See  Carriers  of  Passengers,  6,  7. 
Injury  in  alighting  from  train.    See  Carriers  of  Passengers,  8. 
Authority  of  ticket  agent.    See  Carriers  of  Passengers,  9. 
Passenger  losing  ticket.    See  Carriers  of  Passengers,  10. 
Pledge  to  secure  fare.    See  Carriers  of  Passetigers,  11. 
Trolley  pole  catching  in  wire.    See  Carriers  of  Passengers,  12. 
Passenger  acting  from  fright.     See  Carriers  of  Passengers,  13. 
Limiting  liability  to  its  own  line.    See  Charge,  1. 
Expenses  incurred  for  medicine.    See  Charge,  2-5. 
Omission  in  charge.     See  Charge,  6. 

Duty  of  servant  to  examine  bulletin  board.    See  Charge,  8,  9, 
Disobedience  of  rule  by  servant.    See  Charge,  10. 
Discovered  peril.     See  Charge,  11, 
Assumed  risk.    See  Charge,  12,  H. 
Person  lying  on  track.    See  Charge,  15. 
Physical  condition  of  passenger.    See  Charge,  16, 
Proof  to  satisfaction  of  jury.    See  Charge,  17. 
Rule  for  measurement  of  damages.    See  Charge,  18. 
Giving  undue  prominence  to  charge.    See  Charge,  21, 
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Charges  on  interstate  shipment.    See  Common  Late,  1. 

Damage  by  construction  in  street.    See  Condemnation,  1-9. 

Shipment  to  point  on  another  road.    See  Contract  to  Furnish  Cars,  U 

Person  acting  under  fear.    See  Contributorff  Negligence,  1. 

Injuiy  at  crossing.    See  Contributory  Negligence,  2. 

Ooonmunicating  fire.    See  Contributory  Negligence,  S,  4. 

Using  defective  machinery.    See  Contributory  Negligence,  5. 

Injury  by  motion  of  train.    See  Contributory  Negligence,  6. 

Getting  off  moving  train.    See  Contributory  Negligence,  7. 

Bulletins  of  train  orders.    See  Contributory  Negligence,  8. 

Injuries  resulting  in  death.    See  Damages,  1,  2. 

Proving  payment  of  freight  charges.    See  Damages,  S. 

Wron|;ful  ejection  from  train.    Bee  Damages,  i. 

OolHsion  of  handcar  with  obstruction  on  track.     See  Discovered  Peril,  I. 

Injury  to  person  lying  on  track.    See  Discovered  Peril,  2,  S. 

Damage  to  o>%'ner  of  abutting  property.    See  Estoppel,  2. 

Proof  of  city  limits.    See  Evidence,  H. 

Child  struck  by  engine.    See  Injury  to  Child,  1. 

Use  of  pathway  across  track.    See  Injury  to  Child,  2. 

Child  falling  from  street  car.     See  Injury  to  Child,  3,  4« 

Overflow  caused  by  embankment.    See  Injury  to  Land,  IS. 

Unjust  exaction  by.    See  Interstate  Commerce  Act,  1. 

Care  of  right  of  way.    See  Johnson  Grass,  1,  2. 

Compromise  of  claim.     See  Joint  Tort  Feasors,  1. 

Pleading  negligence.    See  Limitation,  2. 

Negligent  handling  of  machinery.    See  Master  and  Servant,  3,  f. 

Negligence  of  master.    See  Master  and  Servant,  5. 

Damages  for  loss  of  time.    See  Measure  of  Damages,  1. 

Damages  on  shipment  of  live  stock.    See  Measure  of  Damages,  2,  kS. 

Test  of  Negligence.    See  Negligence,  1. 

Collision  of  handcar  with  obstruction.    See  Negligence,  2,  7. 

Alighting  from  moving  train.  '  See  Negligence,  4. 

Cars  standing  on  main  track.    See  Negligence,  S,  6,  * 

Rupture  by  lifting.    See  Negligence,  8. 

Violation  of  rules.    See  Negligence,  9,  10. 

Running  at  unlawful  speed.    See  Ordinance,  1. 

Failure  to  provide  cattle-guard.    See  Pleading,  i,  5. 

Defects  in  crossing.    See  Proximate  Cause,  1. 

Plaintiff  endeavoring  to  escape  danger.    See  Proximate  Caus%  ^. 

Contributory  negligence  of  plaintiff.    See  Question  of  Fact,  1. 

Duty  to  licensees.    See  Question  of  Fact,  2. 

Credibility  of  witnesses.    See  Question  of  Fact,  3. 

Crossing  of  public  highway.    See  Railway  Crossing,  1. 

Omission  of  signals.    See  Railway  Crossing,  2,  3. 

Contract  releasing  damages.    See  Release,  2,  5,  4. 

Duty  of  employe  to  read  bulletin.    See  Train  Order,  1. 

Damages  held  not  excessive.    See  Verdict,  5. 

Injury  by  fellow  servant.     See  Vice-Principal,  1, 

Action  against  connecting  line.    See  Venue,  1-4. 
1.  Where  a  railroad  company  obtained  a  deed  to  it  of  land,  the  only  consid- 
eration for  which  was,  as  recited  in  the  deed,  the  increased  value  of  the 
grantor's  property  by  the  establishment  of  a  depot  and  side-tracks  on 
the  land  conveyed,  the  company  was  required  not  only  to  provide  a 
depot  building,  but  to  keep  an  agent  there,  and  for  its  failure  to  do  so — 
the  maintenance  of  a  station  there  proving  unprofitable — ^it  was  respon- 
sible to  the  grantor  in  damages.    Oulf,  C.  A  S.  F.  Ry,  Co.  v.  Martin,  379. 
£•  Where  two  railway  companies  maintained  a  joint  depot  and  yards  at  a 
point  where  their  tracks  intersected,  with  a  joint  agent  in  charge,  n^~ 
ligence  of  the  servants  of  one  of  the  roads  in  leaving  a  ear  on  a  joint 
switch  track,  so  that  it  stood  partly  in  a  street,  did  not  render  the 
other  road  liable  for  injury  to  one  whose  horse  became  frightened  at  the 
—  car.    Jolly  v.  Missouri,  K,  d  T.  Ry,  Co.,  332. 

railroad  company,  in  leasing  a  part  of  its  right  of  way  to  a  third  per- 
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son  for  coalhouBe  purposes,  does  not  act  in  its  capacity  as  a  common 
carrier,  and  hence  n^ay  make  a  valid  stipulation  in  the  lease  for  exemp- 
tion from  loss  or  damage  by  fire  communicated  by  sparks  from  its  loco- 
motives or  otherwise.  Wooldridge  d  Son  v.  Ft.  Worth  d  D.  0.  Ry.  Co., 
651. 

4.  An  assignee  of  such  lease  would  be  bound  by  the  stipulation  therein  ex- 
empting the  company  from  liability  for  damage  caused  by  fires  set 
from  locomotives,  but  a  subtenant  would  not  be  so  bound,    la. 

6.  In  order  that  the  owner  of  land,  over  which  a  railway  has  a  right  of  way, 
may  recover  of  the  company  for  depredation  upon  his  crops  growing 
on  the  land  by  stock  entering  through  a  gate  where  the  road  left  the 
inclosure,  he  must  show  that  the  stock  entered  through  the  negligence  of 
the  companjr's  servants  in  leaving  the  bars  down,  and  not  through  the 
negligence  of  some  one  of  the  geneitil  public  who  used  the  gate,  (hilf, 
B.  d  O.  N.  Ry.  Co.  v.  Tucker,  224. 

6.  An  instruction  that  it  was  the  duty  of  the  railway  company,  in  an  un- 

usually dry  season,  etc.,  to  use  great  care  in  operating  its  engines,  im- 
poses a  higher  degree  of  care  upon  defendant  than  the  law  requires. 
Ft.  Worth  d  R.  a.  Ry.  Co.  v.  Dial,  260. 

7.  A  charge  that  it  was  the  duty  of  a  railway  to  keep  its  right  of  way  free 

from  combustible  material,  and  that  if  it  failed  to  discharge  this  duty, 
and  permitted  fire  to  escape  and  be  communicated  to  plaintifTs  land, 
it  was  guilty  of  negligence,  is  erroneous,  both  as  being  on  the  weight 
of  evidence  and  as  requiring  of  defendant  a  greater  degree  of  care  than 
was  imposed  upon  it  l^  law.    Id. 

8.  Evidence  considered,  and  held  to  show  that  steps  of  the  kind  used  on  a 

freight-train  caboose,  known  as  the  '1)inkey  caboose,"  are,  when  not 
out  of  repair,  reasonably  safe  for  the  use  of  railroad  employes.  TeoMis 
d  P.  Ry.  Co.  V.  Hemphill,  435. 

9.  Whether  a  railroad  company  was  bound  on  demand  to  furnish  cars  for 

transportation  of  cattle  to  a  point  beyond  a  line  of  its  road  or  not, 
where  it  did  furnish  the  cars  on  such  demand,  but  was  guilty  merely 
of  delay,  it  is  liable  to  the  penalty  therefor.  Houston  d  T.  C.  Ry.  Co.  v. 
Buchanan,  165. 
10.  Whether  a  shipper,  who  had  demanded  of  a  railway  company  cars  for  bis 
shipment  routed  over  certain  lines,  was  bound  by  a  written  contract, 
which  he  was  required  to  sign,  and  did  sign  under  protest,  at  the  time 
of  shipment,  routing  same  by  other  connections  and  over  a  longer  tran- 
sit, held,  under  the  evidence  considered  in  this  case,  to  be  a  quMtion 
of  fact  for  the  jury.    Id. 

Railway  OroMingi. 

1.  It  is  the  absolute  duty  of  a  railway  to  restore  the  crossing  of  a  public 

highway  disturbed  by  the  construction  of  its  road  to  its  former  condi- 
tion, or  to  such  condition  as  not  to  unnecessarily  impair  its  usefulness, 
but  in  maintaining  the  crossing  it  is  required  to  use  only  reasonable 
care.    8t.  Louie  8.  W.  Ry.  Co.  v.  Johnson,  322. 

2.  Evidence  considered,  and  held  to  sustain  a  verdict  that  plaintiif  was  in- 

jured through  the  negligence  of  those  in  charge  of  defendant's  engine, 
who  approached  a  street  crossing  where  the  view  of  the  track  was  ob- 
structed by  a  fence  at  an  unlawful  speed,  and  without  sounding  the  bell 
or  whistle,  and  through  the  negligence  of  the  flagman,  who  failed  to 
warn  him  of  the  approach  of  the  train.  Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Dol- 
son,  324. 

3.  The  failure  to  look  and  listen  before  entering  on  a  railway  track  at  a  pub- 

lic crossing  is  not  negligence  as  a  matter  of  law,  but  it  is  a  question 
for  the  jury  whether,  under  all  the  circumstances  of  each  particular 
case,  the  plaintiff  acted  as  a  reasonably  prudent  person  would  have 
acted  under  the  same  circumstances.    Id. 

Katlfieation. 

By  accepting  benpfits  of  contrnct.    See  AsMgnment  of  Claim,  1. 
1.  Where  a  minor  grantee  was  the  defendant*  in  a  suit  to  set  aside  a  deed. 
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Charges  on  interstate  shipment.    See  Common  Laic,  1. 

Damage  by  construction  m  street.    See  Condemnation,  IS. 

Shipment  to  point  on  another  road«    See  Contract  to  Furnish  Cars,  U 

Person  acting  under  fear.    See  Contributory  Negligence,  1. 

Injury  at  crossing.    See  Contributory  Negligence,  2. 

Communicating  fire.    See  Contributory  Negligence,  3,  4. 

Using  defective  machinery.    See  Contributory  Negligence,  5. 

Injury  by  motion  of  train.    See  Contributory  Negligence,  6, 

Getting  off  moving  train.     See  Contributory  Negligence,  7. 

Bulletins  of  train  orders.    Bee  Contributory  Negligence,  8, 

Injuries  resulting  in  death.    See  Damages,  1,  2. 

Proving  payment  of  freight  charges.    See  Damages,  3, 

Wron|;fuI  ejection  from  train.    See  Damages,  4* 

Collision  of  handcar  with  obstruction  on  track.     See  Discovered  Peril,  1. 

Injury  to  person  lying  on  track.    See  Discovered  Peril,  2,  3, 

Damage  to  owner  of  abutting  property.    See  Estoppel,  2, 

Proof  of  city  limits.    See  Evidence,  H. 

Child  struck  by  engine.    See  Injury  to  Child,  1, 

Use  of  pathway  across  track.    See  Injury  to  Child,  2. 

Child  falling  from  street  car.     See  Injury  to  Child,  3,  k' 

Overflow  caused  by  embankment.    See  Injury  to  Land,  1-3. 

Unjust  exaction  by.    See  Interstate  Commerce  Act,  i. 

Care  of  right  of  way.     See  Johnson  Cross,  1,  2. 

Compromise  of  claim.     See  Joint  Tori  Feasors,  1, 

Pleading  negligence.    See  Limitation,  2, 

Negligent  handling  of  machinery.     See  Master  and  Servant,  3,  -f. 

Negligence  of  master.    See  Master  and  Servant,  5. 

Damages  for  loss  of  time.    See  Measure  of  Damages,  1. 

Damages  on  shipment  of  live  stock.    See  Measure  of  Damages,  2,  i-8. 

Test  of  Negligence.    See  Negligence,  X. 

Collision  of  handcar  with  obstruction.    See  Negligence,  2,  7, 

Alighting  from  moving  train.    See  Negligence,  4- 

Cars  standing  on  main  track.    See  NegUgenoe,  6,  6»  • 

Rupture  by  lifting.    See  Negligence,  8. 

Violation  of  rules.    See  Negligence,  9,  10. 

Running  at  unlawful  speed.    See  Ordinance,  1, 

Failure  to  provide  cattle-guard.    See  Pleading,  k,  5. 

Defects  in  crossing.    See  Proximate  Cause,  1, 

Plaintiff  endeavoring  to  escape  danger.    See  Proximate  Caus^  2, 

Contributory  negligence  of  plaintiff.    See  Question  of  Fact,  1, 

Duty  to  licensees.    See  Question  of  Fact,  2, 

Credibility  of  witnesses.    See  Question  of  Facty  3. 

Crossing  of  public  highway.    See  RailuHiy  Crossing,  Jf. 

Omission  of  signals.    See  Railumy  Crossing,  2,  3. 

Contract  releasing  damages.    See  Release,  2,  3,  i. 

Duty  of  employe  to  read  bulletin.    See  Train  Order,  1. 

Damages  held  not  excessive.    See  Verdict,  5. 

Injury  by  fellow  servant.    See  Vice-Principal,  1, 

Action  against  connecting  line.    See  Venue,  1-4. 

1.  Where  a  railroad  company  obtained  a  deed  to  it  of  land,  the  only  consid- 

eration for  which  was,  as  recited  in  the  deed,  the  increased  value  of  the 
grantor's  property  by  the  establishment  of  a  depot  and  side-tracks  on 
the  land  conveyed,  the  company  was  required  not  only  to  provide  a 
depot  building,  but  to  keep  an  agent  there,  and  for  its  failure  to  do  so — 
the  maintenance  of  a  station  there  proving  unprofitable — it  was  respon- 
sible to  the  grantor  in  damages.    Oulf,  C,  d  S.  F.  Ry,  Co,  v,  Martin,  379. 

2.  Where  two  railway  companies  maintained  a  joint  depot  and  yards  at  a 

point  where  their  tracks  intersected,  with  a  joint  agent  in  charge,  neg- 
ligence of  the  servants  of  one  of  the  roads  in  leaving  a  car  on  a  joint 
switch  track,  so  that  it  stood  partly  in  a  street,  did  not  render  the 
other  road  liable  for  injury  to  one  whose  horse  became  frightened  at  the 
car.    Jolly  1?.  Missouri,  K.  d  T,  Ry.  Co.,  332. 

3.  A  railroad  company,  in  leasing  a  part  of  its  right  of  way  to  a  third  per- 
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son  for  coalhouBe  purposes,  does  not  act  in  its  capacity  as  a  common 
carrier,  and  hence  n^ay  make  a  valid  stipulation  in  the  lease  for  exemp- 
tion from  loss  or  damage  by  fire  communicated  by  sparks  from  its  loco- 
motives or  otherwise.  Wooldridge  d  Son  v.  Ft.  Worth  d  D.  0.  Ry.  Co,, 
661. 

4.  An  assignee  of  such  lease  would  be  bound  by  the  stipulation  therein  ex- 
empting the  company  from  liability  for  damage  caused  by  Area  set 
from  locomotives,  but  a  subtenant  would  not  be  so  bound.    Id. 

6.  In  order  that  the  owner  of  land,  over  which  a  railway  has  a  right  of  way, 
may  recover  of  the  company  for  depredation  upon  his  crops  crowing 
on  the  land  by  stock  entering  through  a  gate  where  the  road  left  the 
inclosure,  he  must  show  that  the  stock  entered  through  the  negligence  of 
the  company's  servants  in  leaving  the  bars  down,  and  not  through  the 
negligence  of  some  one  of  the  geneitil  public  who  used  the  gate.  Oulf, 
B.  d  O.  N,  Ry.  Co.  v.  Tucker,  224. 

6.  An  instruction  that  it  was  the  duty  of  the  railway  company,  in  an  un- 

usually drjr  season,  etc.,  to  use  great  care  in  operating  its  engines,  im- 
poses a  higher  degree  of  care  upon  defendant  than  the  law  requires. 
Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Dial,  260. 

7.  A  charge  that  it  was  the  duty  of  a  railway  to  keep  its  right  of  way  free 

from  combustible  material,  and  that  if  it  failed  to  discharge  this  duty, 
and  permitted  fire  to  escape  and  be  communicated  to  plaintiff's  land, 
it  was  guilty  of  negligence,  is  erroneous,  both  as  being  on  the  weight 
of  evidence  and  as  requiring  of  defendant  a  greater  degree  of  care  than 
was  imposed  upon  it  l^  law.    Id. 

8.  Evidence  considered,  and  held  to  show  that  steps  of  the  kind  used  on  a 

freight-train  caboose,  known  as  the  '1)inkey  caboose,"  are,  when  not 
out  of  repair,  reasonably  safe  for  the  use  of  railroad  employes.  Tewaa 
d  P.  Ry.  Co.  V.  Hemphill,  435. 

9.  Whether  a  railroad  company  was  bound  on  demand  to  furnish  cars  for 

transportation  of  cattle  to  a  point  beyond  a  line  of  its  road  or  not, 
where  it  did  furnish  the  cars  on  such  demand,  but  was  guilty  merely 
of  delay,  it  is  liable  to  the  penalty  therefor.  Houston  d  T.  C.  Ry.  Co.  v. 
Buchanan,  166. 
10.  Whether  a  shipper,  who  had  demanded  of  a  railway  company  cars  for  his 
shipment  routed  over  certain  lines,  was  bound  by  a  written  contract, 
which  he  was  required  to  sign,  and  did  sign  under  protest,  at  the  time 
of  shipment,  routing  same  by  other  connections  and  over  a  longer  tran- 
sit, held,  under  the  evidence  considered  in  this  case,  to  be  a  question 
of  fact  for  the  jury.    Id. 

Ballway  Orouliigi. 

1.  It  is  the  absolute  duty  of  a  railway  to  restore  the  crossing  of  a  public 

highway  disturbed  by  the  construction  of  its  road  to  its  former  condi- 
tion, or  to  such  condition  as  not  to  unnecessarily  impair  its  usefulness, 
but  in  maintaining  the  crossing  it  is  required  to  use  only  reasonable 
care.    8t.  Louis  8.  W.  Ry,  Co.  v.  Johnson,  322. 

2.  Evidence  considered,  and  held  to  sustain  a  verdict  that  plaintifiT  was  in- 

jured through  the  negligence  of  those  in  charge  of  defendant's  engine, 
who  approached  a  street  crossing  where  the  view  of  the  track  was  ob- 
structed by  a  fence  at  an  unlawful  speed,  and  without  sounding  the  bell 
or  whistle,  and  through  the  negligence  of  the  flagman,  who  failed  to 
warn  him  of  the  approach  of  the  train.  Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Dol- 
son,  324. 

3.  The  failure  to  look  and  listen  before  entering  on  a  railway  track  at  a  pub- 

lic crossing  is  not  negligence  as  a  matter  of  law,  but  it  is  a  question 
for  the  jury  whether,  under  all  the  circumstances  of  each  particular 
case,  the  plaintiff  acted  as  a  reasonably  prudent  person  would  have 
acted  under  the  same  circumstances.    Id. 

Katlfieatioii. 

Bv  accepting  benefits  of  contract.    See  Assignment  of  Claim,  1. 
1.  Where  a  minor  grantee  was  the  defendant  in  a  suit  to  set  aside  a  deed. 
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and  was  duly  served  with  process,  and  a  guardian  ad  litem  appointed 
for  him  made  a  compromise  to  which  he  assented  and  received  benefits 
therefrom,  the  statute  of  four  year^  did  not  apply  to  an  action  brought 
by  him  after  attaining  majority  to  set  aside  the  judgment  entered  on 
the  compromise,  but  it  was  a  question  for  the  jury  as  to  whether  he 
had  used  reasonable  dilij^ence  in  bringing  the  suit  after  reaching  ma- 
jority. Johnson  V,  Johnson,  386. 
2.  Upon  the  issue  of  whether  plaintiff  had  used  such  diligence,  evidence  was 
admissible  to  show  that,  after  reaching  majority,  he  lived  near  the 
land,  and  knew  that  the  party  who  recovered  against  him  was  improv- 
ing it.    Id, 

Reasonable  Time. 

1.  The  court  may  properly  d.efine  to  the  jury  what  it  meant  by  reasonable 
time,  the  question  being  one  of  fact  for  their  determination  under 
proper  instructions.    Houston  d  T,  C  Ry,  Co,  v,  Buchanan,  166. 

Receipt. 

Denial  of  payment  shown  by.    See  Non  Est  Factum,  1,  • 

Receiver. 

Purchaser  at  sale  by.    See  Priority  of  Liens,  2,  S. 

Protected  by  accident  insurance.    See  Release,  1. 

Action  for  appointment  of.  See  Venue,  5, 
1.  The  Circuit  Court  of  the  United  States,  by  an  order  in  chambers  dia- 
chai^ging  a  receiver  on  his  final  report  showing  sale  of  the  property  in 
his  hands  and  settlement  of  his  accounts  was  not  deprived  of  jurisdic- 
tion to  enter  an  order  at  the  succeeding  term  modifying  such  order  of 
discharge,  so  as  to  retain  the  receiver  in  his  position  for  the  purpose 
of  reporting  and  providing  for  the  result  of  pending  suits  against  him 
for  personal  injuries,  in  which  such  receiver  was  protected  by  policies  of 
accident  insurance.    Reardon  v.  White,  636. 

Receiyer's  Sale. 

Purchaser  at.    See  Priority  of  Liens,  2,  S, 
Liability  of  receiver  after.     See  Release,  1, 

Redtal. 

Of  notice  in  judgment.  See  Administration,  4* 
1.  Where  all  the  parties  to  a  transaction  evidenced  by  a  deed  are  dead;  the 
records  referred  to  in  the  deed  have  been  burned;  the  deed  is  over  sixty 
years  old,  and  its  genuineness  not  questioned;  when  the  grantors  were 
essaying  to  act  in  an  official  capacity,  and  it  was  their  duty,  and  they 
were  in  a  position  to  know  the  truth  or  falsity  of  the  facts  recited 
therein;  when  such  recitals  were  against  their  interests;  when  the 
grantor  lived  for  many  years  after  the  execution  of  the  deed,  and  the 
plaintiff  knew  of  its  existence  for  forty  years,  and  the  facts  recited 
were  meanwhile  never  questioned;  while  the  grantee,  and  those  claim- 
ing under  him,  continuously  asserted  claim  to  the  land  under  said 
deed,  such  deed,  with  its  recitals,  is  admissible  in  evidence  as  tending 
to  show  the  truth  of  the  facts  recited.    Cope  v,  Blount,  617. 

Reconvention. 

Partially  defeating  plaintiff's  claim.    See  Costs,  1. 

Record. 

Order  not  a  part  of.    See  Bill  of  Exceptions,  i. 

Releaie. 

1.  Where  the  claimant,  suing  a  receiver  for  personal  injuries  caused  in  his 
operation  of  an  electric  plant,  released,  for  a  sum  paid  him,  the  com- 
pany owning  the  property  and  the  purchaser  of  it  at  receiver's  sale, 
and  the  property  itself  saving  the  right  to  prosecute  his  suit  against 
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the  receiver,  who  waa  protected  by  an  accident  insurance  policy,  the 
order  of  the  United  States  Circuit  CJourt  continuing  the  receiver  in  his 
office  after  sale  and  conveyance  of  the  property  and  approval  of  his 
final  accounts  relating  to  its  management  and  operation,  is  treated  as  a 
finding  by  that  court  that  the  receiver's  insurance  did  not  pass  by  the 
sale,  but  left  in  his  hands  a  means  for  satisfying  the  judgment,  which 
would  be  sufficient  to  prevent  the  release  of  the  property  sold  from  dis- 
charging him  from  liability  on  the  judgment  on  the  ground  that  all  the 
property  against  which  it  could  be  enforced  had  been  released  from  lia- 
bility in  rem,  and  that  there  was  no  personal  liability.  Beardon  v. 
White,  636. 

2.  Evidence  that  a  release  of  damages  relied  on  as  a  defense  was  executed  in 

consideration  of  a  promise  to  pay  plaintiff  for  his  lost  time  was  prop- 
erly admitted.    Gulf,  C,  d  8,  F,  Ry.  Co.  t?.  Winter^  8. 

3.  While  reemployment  of  an  injured  servant  for  a  time  wholly  optional  with 

the  master  was  too  uncertain  to  form  consideration  for  a  release  of  his 
damages,  reemployment  for  one  day  certain,  and  afterwards  at  the  will 
of  the  employer  only,  was  a  sufficient  consideration.    Id, 

4.  A  release  of  damages  by  an  injured  employe,  in  consideration  of  reemploy- 

ment and  a  promise  to  pay  him  for  lost  time,  followed  by  such  reem- 
ployment, was  a  defense  to  his  action  for  damages  for  the  injury  where 
the  reemployment  and  promise  to  pay  for  the  time  lost,  though  such 
payment  was  not  made,  was  accepted  in  lieu  of  his  original  right  of 
action  for  the  damages.    Id, 

Aequeited  Charge. 

1.  A  requested  charge  specifically  presenting  an  issue  involved  should  be 
given,  though  so  covered  in  general  terms  by  the  charge  given  as  to 
suffice  in  the  absence  of  a  request  for  the  specific  instruction.  Soovill 
V,  Melton,  351. 

Bei  Adjndioata. 

Damages  included  in  recovery.  See  Condemnation,  2,  S. 
1.  Where  no  appeal  is  taken  from  the  order  of  the  Probate  Court  granting 
the  allowance  to  the  widow  and  children  for  a  year's  support,  the 
order  is  res  ad  judicata,  and  its  validity  can  not  be  questioned  on  ap- 
peal from  an  order  giving  it  precedence  over  a  mortgage  lien.  King  v. 
Battaglia,  29. 

Bretoiuion. 

Where  title  has  failed.    See  Failure  of  Consideration,  S,  i. 
By  holder  of  superior  title.    See  Parties,  i. 

1.  False  representations  by  the  vendor  of  chattels,  though  not  embodied  in 

the  contract  nor  made  with  intent  to  deceive,  are  legal  fraud,  and  it  is 
immaterial  that  the  party  making  them  was  ignorant  of  their  falsity. 
If  material,  and  relied  on  by  the  purchaser,  he  may  rescind,  and  may 
recover  back  money  paid  in  reliance  on  them.  Jesse  French  Piano  Co, 
V.  Nolan,  395. 

2.  Orders  made  at  different  times  were  not  parts  of  the  same  contract,  a 

breach  of  a  part  of  which  would  authoriise  a  rescission  of  the  whole. 
Southern  Car  Mfg,  d  Sup.  Co,  v.  Scullin-Gallagher  I.  d  8.  Co.,  112. 

3.  To  authorize  a  rescission  of  the  sale  by  the  vendor  and  a  recovery  back 

of  the  land,  he  must  not  delay  too  long  in  insisting  upon  the  payment 
of  the  purchase  monet  as  it  falls  due,  or  he  will  be  considered  as  hav- 
ing waived  the  default.  He  must  not  treat  the  contract  as  still  sub- 
sisting, or  do  any  act  which  may  be  construed  into  its  affirmance,  ifo- 
Cord  V.  Hames,  239. 

4.  Where  the  suit  is  to  recover  the  land,  or,  in  the  alternative,  to  foreclose 

the  vendor's  express  lien,  and  for  any  reason  it  would  be  inequitable 
for  the  vendor,  or  those  claiming  through  him,  to  recover  the  land,  a 
court  of  equity  will  not  permit  him  to  do  so,  but  will  confine  his  re- 
VoL  XXXVIII.  Civil--45. 
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covery  to  a  judgment  for  the  unpaid  purchase  money,  with  foreclosurs 
of  the  lien.  Id. 
5.  Where  the  holder  of  the  purchase-money  notes,  more  than  six  years  after 
their  maturity,  accept^  renewal  notes,  and  also  payments  made  there- 
on during  three  or  four  years  following,  and  sought  to  have  such  notes 
allowed  as  a  claim  against  the  vendee's  estate,  and  the  land,  which  had 
become  the  homestead  of  the  vendee,  had  been  very  lai^ly  enhanced  in 
value  by  improvements  placed  thereon,  and  no  notice  of  intention  to 
rescind  was  manifested  or  given  until  the  filing  of  the  suit,  about  three 
years  after  the  holder  of  the  notes  had  acquir^  the  legal  title  by  quit- 
claim from  the  heirs  of  the  vendor,  there  was  an  affirmance  of  the  eon- 
tract  of  sale,  or  such  a  state  of  facts  as  would  render  it  unconseion- 
able  to  permit  a  recovery  of  the  land.    Id, 

Kes  Gestae. 

1.  Statement  of  the  injured  plaintiff  to  the  effect  that  he  was  badly  hurt, 
made  at  the  place  of  injury  and  about  five  minutes  after  receiving  it, 
was  admissible  as  res  gestae.    Texas  C,  Ry.  Co,  v,  PoweU,  157. 

Sesidenoe. 

Elsewhere  than  with  family.     See  Eomeeiead,  10, 
Alleged  to  be  unknown.    See  Venuey  6, 

Bight  of  Way. 

Lease  to  third  party.    See  Raihoays,  S,  4* 

Sale. 

Of  property  of  decedent.     See  Administration,  S-8;  Adminietrator'e  Deed, 

1,  2;  Adminietrator's  Sale,  1,  2, 
With  reservation  of  title  in  seller.    See  Chattel  Mortgage,  1, 
Guaranty  of  quality.    See  Measure  of  Damages,  9. 
Distinguished  from  option.    See  Executory  Sale,  1, 
Prior  guardian  still  acting;.    See  Guardianship,  1,  2, 
Acceptance  and  use  of  article.    See  Imflied  Contract,  1, 
Action  by  vendor  for  previous  damages.    See  Injury  to  Land,  1, 
Avoiding  for  false  representation.    See  Rescission,  1, 
Avoiding  for  breach  of  contract.    See  Rescission,  ft. 
Affirmance  by  vendor.    See  Rescission,  5-5. 
Of  county  school  land.    See  School  Land,  1. 
By  substitute  trustee.    See  Trustee's  Sale,  1,  2, 
Pleading  and  proof.    See  Variance,  1. 
Of  real  property  after  injury.    See  Verdict,  ^. 
1.  Where  the  property  is  delivered  on  an  agreement  that  the  title  is  not  to 

pass  untu  the  consideration  is  paid,  the  statute  makes  the  transaction 

a  sale,  and  it  is  not  a  case  of  bailment  with  title  remaining  in  the 

owner.    Eason  v.  De  Long,  531. 

School  land. 

Sale  by  private  party.    See  Failure  of  Consideration,  5-S. 

Is  titled  land  within  meaning  of  Constitution.    See  Titled  Land,  2, 

1.  The  constitutional  provision  exempting  county  school  lands  from  taxation 

does  not  apply  where  such  lands  have  been  sold  by  the  county,  al- 
though the  sale  is  by  an  executory  contract  only,  with  a  condition  of 
forfeiture  in  case  of  noncompliance  by  the  vendee  with  its  terms  as  to 
making  the  payments  called  for  therein,  and,  such  payments  not  being 
yet  all  due,  no  deed  has  been  executed  by  the  county-  Taher  v.  State, 
235. 

2.  Where,  in  trespass  to  try  title,  brought  to  recover  a  tract  of  school  land 

bouffht  from  the  State,  plaintiff  showed  his  application  to  purchase  the 
land,  the  Commissioner's  award  of  it  to  him,  the  State  Treasurer's  re- 
ceipt for  all  payments  of  principal  and  interest  due  thereon,  and  the 
Commissioner's  certificate  of  proof  of  occupancy,  it  was  immaterial 
that  he  did  not  also  make  proof  of  the  classification  and  appraisement 
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of  the  land.  Since  tbe  Commissioner  had  no  authority  to  award  the 
land  until  it  was  classified  and  appraised,  it  will  be  presumed  in  favor 
of  the  rqpilarity  of  his  official  acts  that  this  had  been  done.  Stolley 
17.  lAlwalT,  48. 

3.  The  Commissioner  of  the  General  Land  Office  is  authorized,  under  section 

8  of  the  Act  of  April  19,  1901,  to  adopt  proper  r^ulations  governing  the 
sale  of  timber  on  school  lands;  and  a  reflation  requiring  the  pur- 
chaser to  make  application  in  writing  upon  suitable  forms  prepared  by 
the  Commissioner  was  proper.    Hombeck  v,  Terrell,  Oom'r,  70. 

4.  Where  the  rules  of  the  General  Land  Office  require  applications  for  a  pur- 

chase of  timber  upon  school  land  to  be  made  in  writinj^,  upon  suitable 
forms  prepared  for  that  purpose,  an  offer  to  sell  by  him  could  not  be 
closed  by  acceptance  by  telegram  from  the  purchaser.    Id, 

0.  Where  L.  was  not  an  actual  settler  on  his  home  section  at  the  time  of  his 
application  to  purchase  additional  lands,  but  did  make  sufficient  settle- 
ment upon  the  land  within  six  months  thereafter,  and  prior  to  January 
1,  1899,  the  curative  Act  of  1899,  commonly  known  as  the  Decker  Healing 
Act,  made  valid  the  award  to  him  of  the  additional  lands,  as  well  as  of 
the  home  section.  Spence  v.  Mitchell,  96  Texas,  43  (Spence  v.  Dawson, 
70  S.  W.  Rep.,  73),  distinguished.    Taylor  v.  Letois,  390. 

0.  Evidence  of  -actual  settlement  upon  school  land  by  a  sinsle  man,  who 
worked  elsewhere  during  the  time,  considered,  and  held  sufficient  to 
support  a  finding  of  actual  settlement.    Id. 

7.  Even  if  the  sale  of  the  school  land  to  L.  was  void  because  he  was  at  the 

time  a  minor,  it  was  validated  by  the  Act  of  1899  (Gen.  Laws  1899, 
p.  269,  ch.  150),  and  the  further  fact  that  L.,  after  reaching  his  major- 
ity, evidenced  the  affirmance  of  his  purchase  by  continuing  to  occupy 
the  land.  Watson  v.  White  (26  Texas  Civ.  App.,  442)  and  Johnson  v. 
Bibb  (32  Texas  Civ.  App.,  471)  followed.    Id. 

8.  Where  an  actual  settler  upon  school  land  dies  before  the  completion  of  the 

three  years*  term  of  occupancy,  it  seems  that,  after  the  expiration  of 
three  years  from  the  date  of  his  settlement,  the  question  of  the  requisite 
settlement  and  occupancy  of  the  land  can  not  be  raised  by  a  subsequent 
applicant  to  purchase  it  from  the  State,  the  case  then  being  the  same 
as  if  a  certificate  of  three  years'  occupancy  had  been  duly  issued  by  the 
Land  Commissioner,  but  on  this  point  a  majority  of  the  court  express 
no  opinion.    Id. 

9.  Proof  of  an  award  of  school  land  by  the  Land  dJommissioner  makes  a 

prima  facie  case  of  ownership  in  the  one  receiving  the  award  sufficient 
to  entitle  him  to  recover  until,  by  proi>er  evidence,  the  Commissioner 
is  shown  to  have  exceeded  his  authority  in  making  the  award ;  and  this  v 
rule  is  here  applied  with  reference  to  the  validity  of  a  lease  of  school 
lands  executed  by  the  Commissioner.    Holt  v.  Cave,  62. 

10.  Where  school  land  is  leased  from  the  State,  the  fact  that  the  leasing  is  for 

the  benefit  of  another,  as  well  as  for  that  of  the  lessee,  does  not  invali- 
date the  lease,  although  such  interest  of  another  would  render  void  a 
purchase  of  the  land  from  the  State.    Id, 

11.  One  who  has  aided  in  obtaining  a  lease  of  school  land,  which  is  violative 

of  public  policy,  because  designed  for  the  purpose  of  keeping  the  land 
off  the  market,  can  not  be  allowed  to  profit  by  it  by  having  the  lease 
declared  void  because  of  its  illegality,  in  order  to  let  in  an  application 
of  his  own  to  purchase  the  land,  made  ahead  of  the  application  of  an- 
other, who  waited  until  the  expiration  of  the  lease  before  applying.   Id, 

Seduction. 

As  affecting  damages.     See  Contract  of  Marriage,  1. 

Sequestration. 

By  agents  of  undisclosed  principal.     See  Agency,  2,  5. 
Costs  of.    See  Assignment  of  Error,  9. 

Servant. 

Risks  assumed  by.    See  Assumed  Risk,  1-lS. 
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Snffgestion  of  BeUy.^ 

1.  A  suggestion  that  the  appeal  is  taken  only  for  delay  opens  up  the  entire 

record  and  requires  the  Appellate  CJourt  to  reverse  for  errors  though  not 
assigned.    Ft.  Worth  d  R.  G,  Ry,  Co,  v.  Eadley  d  Alvord,  600. 

2.  There  appearing  to  be  no  just  cause  for  the  appeal  in  this  case,  it  is  held 

to  have  been  taken  for  delay  only,  and  the  judgment  is  therefore  upon 
appellees'  motion  affirmed  with  ten  percent  damages.    Id. 

Superior  Title. 

Reserved  in  vendor.     See  Pariies,  4- 

Enforcement  of  denied.    See  Resciasionf  4»  5. 

Reserved  by  expressed  vendor's  lien.     See  Vendor  and  Vendee,  1. 

Surety. 

Liability  for  act  of  administrator.     See  Conversion,  1, 

Surprise. 

1.  Where  the  testimony  of  a  witness  is  not  what  the  party  offering  it  ex- 
pected, and  the  desired  proof  can  be  shown  by  other  witnesses  not 
present,  this  may  be  urged  as  ground  for  postponement  of  trial,  but  if 
the  party  does  not  do  so,  and  takes  chances  on  the  verdict,  a  reversal 
can  not  be  had  because  of  such  matter.    Presidio  County  v.  Clarke,  320. 

Surveys. 

Field  notes  not  conclusive.    See  Boundaries,  1,  2. 
Call  for  established  lines.    See  Boundaries,  S, 
Block  of  connected  surveys.     See  Boundaries,  4. 
Conflict  in.     See  Titled  Land,  1,  2, 

Survlying  Wife. 

1.  A  deed  with  covenant  Of  general  warranty,  reciting  a  cash  consideration 

p»aid,  executed  by  a  surviving  wife  and  another,  as  the  lesal  representa- 
tive of  a  decedent,  in  pursuance  of  a  void  order  of  a  Probate  Court  de- 
creeing specific  performance  of  a  contract  of  sale  of  land  made  by  the 
decedent,  there  being  nothing  in  the  language  used  in  the  deed  which 
indicates  an  intention  to  convey  only  such  title  as  might  pass  under 
said  order  of  the  court,  will  pass  the  title  to  the  land  as  against  such 
surviving  wife  and  those  claiming  under  her.    Cope  v.  Blount,  616. 

2.  The  community  interest  of  the  surviving  wife  in  the  land  was  bound  by 

the  contract  of  her  husband  to  convey,  and  she  should  not  be  heard  to 
say,  after  receiving  the  purchase  money,  that  her  deed  did  not  convey 
heV  interest  in  the  land.    Id. 

Tamaullpas. 

Grants  of  land  by  State  of.    See  Grant,  1-4' 

Taxation. 

Irregularities  in  assessment.    See  Assessment  for  Taxes,  1. 

Of  county  school  land  after  executory  sale.    See  School  Land,  1, 

Taxes. 

Unpaid  at  date  of  sale.    See  Offset,  1. 
Covenant  against.    See  Warranty,  1, 

Tender. 

Of  pledge  to  secure  fare.     See  Carrier  of  Passengers,  11. 

Of  return  of  consideration.  See  Failure  of  Consideration,  S. 
1.  Where  the  amount  of  the  unpaid  purchase  money  was  not.  and  could  not, 
from  the  information  possessed  by  the  defendant  vendees,  have  been 
kno^^Ti  to  them,  and  in  such  suit  they  pleaded  payment  of  the  notes,  but 
offered,  in  the  event  any  amount  was  found  to  b^  due,  to  pay  it  within 
such  time  as  the  court  should  require,  it  was  not  indispensable  that  a 
tender  of  such  amount  should  have  been  made  in  open  court  in  order  to 
defeat  plaintiff's  recovery  of  the  land.     McCord  v.  Uc^mes,  240. 


Index.  711 

Term  of  Oi&oe. 

Of  court  stenographer.    See  Offloery  1, 
1.  One  appointed  bv  the  Governor  to  fill  the  vacancy  caused  by  the  death  of 
a  district  judge,  and  elected  to  the  same  position  at  the  first  general 
election  following,  held  office  by  virtue  of  such  election  only  till  uie  ex- 
piration of  the  term  of  the  deceased  judge.    Ifioka  v.  Curl,  445. 

Texas. 

Territorial  jurisdiction  in  State  of  Tamaulipas.    See  Orant,  1-5. 

Ticket. 

Stamping  for  return  passage.    See  Carrier  of  Passengers,  2, 
Loss  of  by  passenger.    See  Carrier  of  Passengers,  9,  10. 

Titte. 

Failure  defeating  contract  of  sale.     See  Broker,  1-3. 
Protected  whether  legal  or  equitable.     See  Orant,  3,  4. 
By  limitation  against  true  owner.    See  Limitation,  3, 

Titled  Land. 

1.  Evidence  considered,  and  held  to  show  a  conflict  between  the  survey  under 

which  plaintiff  claims  and  an  earlier  railroad  survey,  the  title  to  cer- 
tain sections  of  which  defendants  held,  such  conflict  being  conclusive 
against  plaintiff's  right  to  recover,  insofar  as  her  claim  conflicts  with 
that  of  defendants,  under  the  provisions  of  article  14,  section  2,  of  the 
State  Constitution,  prohibiting  the  location  of  certiflcates  upon  any 
land  titled  or  equitably  own^  under  color  of  title  from  the  State. 
Qilbert  v.  Mansfield,  300. 

2.  The   alternate  sections   set   apart   to   the   public   free   school   fund   were 

titled  lands  within  the  meaning  of  the  Constitution.    Id, 

Town. 

Incorporation  of.    See  Municipal  Corporation,  1,  2, 

Train  Order. 

1.  Employes  of  a  railroad  can  not  be  held  responsible  for  not  reading  train- 
order  bulletins  where  they  were  not  placed  where  they  could  be  seen. 
International  d  O,  N.  Ry,  Co,  v.  Vanlandingham,  207. 

Treaty. 

Protecting  grants  by  former  government.  See  Grant,  3,  4, 
1.  The  duty  of  providing  for  the  recognition  of  inchoate  and  merely  equi- 
table rights,  protected  by  treaty,  rests  with  the  political  branch  of  gov- 
ernment, and  actions  for  their  enforcement  by  the  courts  must  be 
brought  within  the  terms  of  the  Act  by  which  that  department  has  dele- 
gated to  the  judiciary  authority  to  adjudicate  such  claims.  State  v, 
Russell,  13. 

Trespass  to  Try  Title. 

Effect  of  disclaimer  on  cause.     See  Disclaimer,  1, 

1.  A  ruling  that  defendant,  in  trespass  to  try  title,  waived  his  plea  of  not 

guilty  by  a  plea  that  be  was  an  innocent  purchaser,  was  not  detrimental 
to  defendant  where  he  withdrew  his  plea  of  innocent  purchaser  and  was 
allowed  to  prove  all  he  desired  to  prove  on  that  subject  under  his  plea 
of  not  guilty.    Davis  v.  Hughes,  473. 

2.  Plaintiffs  in  trespass  to  try  title,  suing  to  recover  an  entire  league  of 

land,  and  showing  title  to  an  undivided  one-third  interest,  could  re- 
cover the  whole  of  such  specific  portions,  not  exceeding  one-third,  as 
have  not  been  appropriated  to  others  by  conveyance  of  specific  parts  of 
the  tract  from  tneir  cotenants.    Zimpelman  v.  Pouoer,  263. 

3.  Where,  in  a  suit  to  recover  a  league  of  land,  plaintiffs  showed  title  by  de- 

scent to  an  undivided  third  thereof,  but  more  than  two-thirds  of  it 
had  been  specifically  appropriated  to  others  by  conveyances  from  co- 
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tenants  owning  undivided  interests,  and  the  recovery  of  the  ezoess  in 
such  conveyances  over  the  two-thirds  the  cotenants  were  authorized  to 
convey  was  barred  by  limitation,  plaintiffs  could  recover  only  what  re- 
mained, but  were  not  limited  to  recovering  an  undivided  third  interest 
in  what  remained.    Id. 

4.  Allegations  in  plaintiff's  petition,  in  trespass  to  try  title,  that  the  prem- 

ises sued  for  consisted  of  one  hundred  acres  of  land  then  occupied  by  the 
defendant,  and  on  which  is  situated  the  mill  and  gin  formerly  ovimed 
by  him,  followed  by  a  statement  of  the  premises  by  which  the  tract  was 
bounded,  was  sufficient,  since  the  land  could  be  identified  by  such  de- 
scription.   Echols  V,  Jacobs  Mer,  Co,,  65. 

5.  An  objection  that  plaintiff's  amended  original  petition,  on  which  the  case 

was  tried,  was  not  endorsed,  "An  action  to  try  title,  as  well  as  for 
damages,"  as  provided  by  statute,  can  not  be  raised  by  a  general  de- 
murrer, nor  be  considered  when  raised  for  the  first  time  on  appeal.    Id. 

m 

Trespasser. 

Ejecting  from  car.     See  Carrier  of  Passengers,  6,  7. 

Purpose  of  using  pathway  immaterial.     See  Injury  to  Child,  2. 

On  machinery  moved  through  street.    See  Injury  to  Child,  S. 

On  tramway  cars.    See  Injury  to  Child,  6, 

Transfer  of  employe  to  another  department.    See  lAoensee,  1. 

Tmst  Fund. 

1.  Where  money  was  deposited  in  a  bank  as  security  for  the  payment  of  the 
debts  of  a  corporation,  under  an  agreement  made  with  a  purchaser  of 
the  corporate  property  and  rights  stipulating  that  no  money  should  be 
paid  out  of  the  fund,  except  to  creditors,  until  all  the  debts  due  by  the 
corporation  were  discharged  in  full,  such  money  constituted  a  *trust 
fund  to  pay  the  corporation's  debts,  and  was  properly  adjudged  to  such 
purchaser  upon  proof  that  he  had  been  compelled  to  pay  debts  of  the 
corporation  equal  to  or  exceeding  the  amount  of  the  fund.  Ellis  v, 
Nat.  Ex,  Bank,  619. 

Trustee* 

Setting  aside  fraudulent  conveyance.     See  Bankruptcy,  T,  2. 

Trustee's  Sale. 

1.  Under  a  deed  of  trust  appointing  a  trustee  and  alternate  trustee,  and  pro- 

viding that,  in  case  these  should  die,  or  from  some  other  cause  should 
fail  to  act,  then  the  legal  holder  of  the  notes,  to  secure  which  the  deed 
of  trust  was  given,  should  have  the  right  to  appoint  a  substitute  trustee, 
with  power  to  sell,  the  appointment  of  such  substitute  trustee,  and  sale 
by  him,  without  any  request  being  made  of  the  principal  or  alternate 
trustee,  was  void;  and  the  plea  of  innocent  purchaser  was  no  defense  to 
an  action  by  the  owner  to  set  aside  the  sale.    Davis  v,  Hughes,  473. 

2.  The  right  of  an  alternate  trustee  to  make  sale  being  conditioned  on  the  re- 

fusal or  inability  of  the  principal  trustee,  a  demand  on  such  substitute 
to  make  the  sale,  where  there  had  been  no  refusal  by  the  principal 
trustee,  was  not  warranted  by  the  power,  and  his  refusal  to  act  did  not 
authorize  the  appointment  of  a  substitute  trustee.    Id. 

Trusts. 

Foreign  corporation  as  trustee.     See  Foreign  Corporation,  S,  4* 
Acceptance  by  trustee.    See  Gift,  1. 

Undisputed  Fact. 

1.  If  defendant  considered  the  evidence  such  as  to  indisputably  show  that 
there  was  a  bulletin  on  the  board  at  the  station  notifying  freight  engi- 
neers to  bring  their  trains  to  a  full  stop  at  a  certain  gravel  pit,  where 
the  collision  occurred,  and  not  to  proceed  until  they  saw  that  the  track 
was  clear,  it  should  have   requested   a  charge  instructing  that  there 
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was  such  a  bulletin,  and  can  not  complain  on  appeal  of  the  court's  fail- 
ure to  do  so,  the  main  charge  containing  no  affirmative  error.  Inter- 
national d  0.  N.  Ry,  Co,  v.  Vanlandingkam,  206. 

Varianoe. 

Where  mistake  in  description  is  alleged.  See  Description  of  Land,  1,  2. 
1.  In  an  action  on  an  account  for  goods  delivered,  and  other  orders  filled  but 
not  delivered,  an  allegation  that  they  were  not  delivered  because  de- 
fendant refused  to  accept  them  was  not  sustained,  nor  a  recovery  au- 
thorized by  testimony  of  the  officers  of  plaintiff  that  the  goods  were 
not  delivered  because  the  previous  account  had  not  been  settled,  and  a 
letter  from  plaintiff,  notifying  defendant  that  all  work  on  his  orders 
was  suspended  until  settlement  of  the  other  account.  Southern  Car 
Mfg.  d  Sup.  Co.  V.  Scullin-Chillagher  I.  d  E.  Co.,  112. 

Vendor  and  Pnroliaser. 

Burden  of  proving  failure  of  title.     See  Coneideration,  5. 

Where  land  belongs  to  the  State.    See  Failure  of  Consideration,  5-7. 

Partial  failure  of  title.    See  Failure  of  Consideration,  8. 

Vendee  bound  by  estoppel.    See  Estoppel,  2, 

False  representation  of  title.    See  Failure  of  Consideration,  2. 

Rescission  on  failure  of  title.    See  Failure  of  Consideration,  S. 

Eviction  not  necessary  to  defense.    See  Failure  of  Consideration,  4. 

Buying  with  knowledge  of  state  of  title.    See  Failure  of  Consideration,  7. 

Action  for  damages  to  land.    See  Injury  to  Land,  1, 

Representations  as  to  title.    See  Innocent  Purchaser,  2. 

Superior  title  in  vendor.    See  Parties,  4. 

Setting  aside  sale.    See  Rescission,  S-6. 

Assuming  payment  of  note.    See  Subsequent  Purchaser,  1. 

Damage  to  land  before  sale.  See  Verdict,  4. 
1.  Where  a  deed  of  land  reserves  a  vendor's  lien  to  secure  the  purHiase 
money  the  superior  legal  title  remains  in  the  vendor,  and  upon  his  death 
descends  to  his  heirs,  and  they  may,  the  purchase  money  remaining  un- 
paid, convey  such  title  to  an  assignee  of  the  purchase-money  note,  and 
the  assignee  may,  in  default  of  payment  of  the  purchase  money,  recover 
the  land  from  the  vendee.    McCord  v.  Hames,  239. 

Vendor's  Lien. 

Suit  to  recover  land.    See  Estonpel,  S,  4. 

Taxes  paid  by  purchaser.    See  Offset,  1, 

Superior  legal  title.     See  Vendor  and  Purchaser,  1, 

Venue. 

Fraudulent  joinder  of  defendant.    See  Plea  of  Privilege,  i. 
Continuance  not  a  waiver.    See  Plea  of  Privilege,  2. 
Fraudulent  assi^ment  of  cause.    See  Plea  of  Privilege,  S. 

1.  Where  suit  against  several  railroads  for  damages  to  freight,  occurring  in 

a  through  shipment,  is  brought  in  a  county  through  which  only  one  of 
the  roads  extends,  the  fact  that,  on  the  trial,  judgment  is  rendered  in 
favor  of  such  latter  road  does  not  of  itself  operate  to  defeat  the  juris- 
diction as  to  another  road  against  which  judsrment  is  rendered,  and 
does  not  establish  that  the  road  so  held  not  liable  was  fraudulently 
joined  in  the  suit  for  the  purpose  of  giving  jurisdiction  over  the  others. 
Atchison,  T.  d  8.  F.  Ry.  Co.  v.  Williams,  405. 

2.  In  order  to  defeat  the  jurisdiction  over  the  other  roads  there  must  be  both 

pleadinff  and  proof  that  the  road  adjudged  not  liable  was  fraudulently 
joined  in  the  suit  for  the  sole  purpose  of  giving  jurisdiction  over  the 
other  defendants.    Id. 

3.  In  such  an  action,  brought  under  the  Act  of  May  20,  1899,  it  is  no  objec- 

tion to  the  judgment  against  one  of  the  roads  that  plaintiff's  petition 
did  not  allege  the  precise  amount  of  damages  done  by  each  of  tne  car- 
riers engaged  in  the  transportation.    Id. 

4.  The  Act  of  1899,  prescribing  the  venue  of  suits  against  railroad  corpora- 
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tions  (Gen.  Laws  1899,  p.  214),  does  not  authorise  a  suit  for  damagea 
occurring  to  freight  on  a  through  shipment  to  be  brought  against  a 
part  of  the  connecting  lines  involved  in  a  county  through  which  only 
one  of  the  lines  extends,  where  such  latter  line  is  not  made  a  party  de- 
fendant, and  no  liability  is  claimed  ajg^inst  it.  Missouri,  K.  d  T,  Ry. 
Co,  i>,  Bumpas,  410. 
5.  Revised  Statutes,  article  1488,  providing  for  the  venue  in  an  action  for 
the  appointment  of  a  receiver  of  a  corporation  which  has  been  dis- 
solved, or  is  insolvent,  or  has  forfeited  its  corporate  rights,  does  not 
apply  to  an  action  for  the  appointment  of  a  receiver  to  take  charge  of 
mortgaged  property  during  the  pendency  of  a  suit  to  foreclose;  and 
such  appointment  may  be  made  in  a  suit  brought  in  a  county  in  which 
part  of  the  mortgaged  property  is  situated,  though  the  principal  ofllee 
of  the  defendant  corporation  is  in  another  county.  Commercial  TeL  Co, 
V.  Territorial  B,  d  L.  Co.,  192. 

0.  Defendant  is  not  deprived  of  his  right  to  be  sued  in  the  county  of  his 

residence,  though  plaintiff  alleged  that  he  was  a  transient  person  whosf 
residence  was  unlmown,  where,  upon  plea  of  his  personal  privilege,  the 
facts  established  showed  that  plaintiff  was  in  possession  of  information 
from  which  he  could  have  ascertained  the  county  of  defendant's  resi- 
dence.   Mills  V,  Brown,  268. 

Verdict. 

Not  assigned  as  excessive.    See  Leading  Question,  S, 

1.  Where,  in  an  action  by  H.  &  Co.,  a  verdict  was  rendered  in  favor  of  the 

"plaintiff  H.,''  this  was  sufficient  to  sustain  a  judgment  for  the  plain- 
tiffs, such  verdict  being  evidently,  when  construed  in  the  light  of  the 
entire  record,  a  verdict  for  the  plaintiffs.  Masterson  v.  Heitman  d  Co,, 
477. 

2.  A  verdict  finding  ''for  a  foreclosure  of  plaintiff's  lien"  was  a  finding  that 

the  lien  existed.    Fontaine  v.  Nuse,  868. 

3.  In  a  suit  against  husband  and  wife  upon  a  contract  alleged  to  be  for  the 

benefit  of  her  separate  property,  a  general  verdict  for  a  money  recovery 
in  favor  of  plaintiff  is  sufficient  to  authorize  judgment  and  execution 
to  be  satisfied  out  of  the  wife's  separate  property.    Evans  v,  Cray,  442. 

4.  Where  plaintiffs  were  joint  owners  of  land  injured  by  the  negligent  con- 

struction of  a  railroad  across  it,  and  they  sued  to  recover  the  damages, 
the  petition  alleging,  as  the  fact  was,  that  one  of  the  plaintiffs  had  sold 
his  interest  in  the  land  to  the  other  prior  to  the  suit  but  subsequent  to 
the  injury,  the  rendition  of  a  verdict  and  judgment  in  favor  of  the 
plaintiffs  (jointly)  for  the  damages  caused  did  not  present  error  of 
which  defendant  could  complain.    Texas  C,  Ry.  Co.  v.  Brown,  610. 

5.  A  verdict  of  $4,200  for  injuries  to  plaintiff's  hip,  knee  and  ankle,  render- 

ing her  unable  to  walk  without  the  aid  of  crutches,  and  causing  the 
muscles  of  the  injured  leg  to  waste  away,  such  injuries  being  permanent, 
was  not  excessive.    £fafi  Antonio  d  A.  P,  Ry.  Co.  v.  Jackson,  201. 

Vioe-Prinoipal. 

1.  Under  article  4560f,  Revised  Statutes,  recovery  may  be  had  for  injury  to  a 
section  foreman  by  negligence  of  the  hands  under  him  in  failing  to  stop 
a  handcar  in  obedience  to  his  orders.    Oalveston,  H,  d  8.  A,  Ry,  Co.  v.  ^ 
Perry,  81. 

Waiver. 

Of  right  to  attack  order  of  sale.    See  Administration,  S,  ' 

Of  forfeiture  of  insurance  policy.    See  Life  Insurance,  1. 

Of  misjoinder.    See  Parties,  1. 

Of  right  by  continuance.    See  Plea  of  Privilege,  2. 

Of  right  to  set  aside  sale.    See  Rescission,  S-S, 
1.  Where  a  party  himself  requests  the  court  to  overrule  his  motion  for  a  new 
trial,  and  this  is  accordingly  done,  he  is  not  entitled  to  urge  on  appeal 
any  ground  of  error  necessary  to  be  presented  in  a  motion  for  new  triaL 
Atchison,  T,  d  8,  P,  Ry.  Co.  v.  Williams,  406. 
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Wamjity. 

Of  title  to  land  implied.    See  Broker^  2,  S. 

1.  From  the  use  of  the  words  "grant"  and  "convey"  in  a  general  warranty 

deed,  the  law  implies  a  covenant  that,  at  the  time  of  sale,  the  land  was 
free  from  incumbrances,  which  term  includes  taxes.  Bullitt  v,  Coryell, 
42. 

2.  A  covenant  in  writing,  in  a  lease  of  land,  for  the  possession  of  premises 

by  the  lessee  construed  as  being  no  more  than  the  covenant,  which  would 
be  implied  in  the  absence  of  such  provision,  that  the  lessee  should  not 
be  disturbed  by  the  lessor,  or  any  person  claiming  under  or  by  title 
paramount  to  his,  and  as  not  warranting  against  the  act  of  strangers. 
Thomaa  v.  Brin,  180. 
8.  The  implied  covenant  in  a  lease  that  there  shall  be  no  impediment  to  the 
lessee's  obtaining  possession  at  the  time  stipulated,  does  not  apply  to  a 
case  in  which  the  lessee  had  taken  possession  and  was  afterwards 
evicted  by  a  third  party.  Hertzberg  v.  Beisenbach  (64  Texas,  264), 
distinguished.     Id, 

Wife. 

Suit  for  personal  injuries  to  her.     See  Parties,  1, 
Action  to  foreclose  on  homestead.    See  Parties,  2, 

Wife's  Separate  Property. 

Contract  for  benefit  of.    Seef  Verdict^  S. 

WUL 

Independent  executor  under.     See  Administration,  9,  10. 

Witness. 

Kecross-examination  of.    See  Discretion  of  Court,  1. 
Conforming  testimony  to  opinion  of  court.    See  Evidence,  6, 

Writ  of  Error. 

Does  not  lie  in  contested  election.    See  Contested  Election,  1, 

Written  Contract. 

Parol  sale,  with  reservation  of  title.    See  Chattel  Mortgage,  1. 
I.  A  contract  in  writing  can  not  be  varied  nor  added  to  by  a  contemporaneous 
verbal  agreement  in  the  absence  of  fraud  or  mutual  mistake.    ThomM 
V,  Brin,  180. 

Written  Instrument. 

Secondary  evidence  of.    See  Notice  to  Produce,  L 
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